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795 Lai Bahadur v. Ambika Prasid •• 91 4il 

803 Nannihal Singh v. Alice Georgina 

Skinner - 92 03 

823 Aziz llano v. Muhammad Ibrahim 

Husain - 89 090 

819 Niadar v. Ramji Lai ... 88 944 

850 Sarvi Begam v. Ham Ohander Sarup 88 oUu 
853 Shiam Lai, Joti Prasad ▼. Dhanpat “ 

Rai • ... 88 193 

855 Emperor v. Mot i Lai .. 831049 

859 Prem Narain v. Jagdamba Saliai ... 89 C.21 

884 Basanti Bai v. Nanhe Mai ... 89 35 < 

837 Lachman Prasad v. Munia ... 89 639 

‘872 Ram Prasad Singh v. Jagdamba 

Prasad Singh . 88 42C 

873 Ainar Singh v. Ram Dei ... 89 lie 

8/8 Ganesh Prasad v. Bhagelu Ram .. 89 35( 

831 Madhori Saran v. Parbati ... 88 G5I 
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90D Muhammad Mazhar Ali v. Biggha 
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901 Ganga Chamar v. Bindcshri Rai ... 88 68- 
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88 420 
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921 Sita Ram v. Piari Lai 
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Instate of Gajraj Singh 
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90 901 
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1054 Jiraj Singh v. ltonsi 
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1059 Mutsaddi Lai v. Bhogwau Das 
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036 Dip Prakash y.‘ Bohra Dwarka 
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917 

213 

20.1 
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92 

111 

216 
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Raima Lai v. Emperor 

... 91 

40 


207 

Khamani v. Emperor 

92 

581 


208 

Emperor v. Bhiroa 

91 

53 

255 

209 
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91 

533 



Allahabad— Criminal— concld. 

213 Dwarka Prasad v. Makund Sarup ... 
21 G Kadhori v. Emperor 

Allahabad— Revenue. 


90 

92 


290 

452 


•Note.— D ecisions of the Board of Revenue, 
not printed in Indian Cases.— [Ed.] 
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SOI 
82 1 
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Xaginlnl Maganlal, In re ... 91 

Gulabchand Ivupaji, In re ... 92 

Emperor v. Jagerdeo .. 90 

Vishavnathbbat v. Mnllappa ... 92 

G. 1. P. Railway Company v. Haji 
Tnrmahomcd 

Xarayan Kesha v v. Kaji Gulam 
Mohidin 
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4:7 

310 

G28 

5G2 


831) 

812 

847 


Mahadeo Govind v. LaksLmi- 
narayan 

Vidyavardbak Sangh Company v. 
Avyappa 

Racbappa Chanbasappa v. Nin- 
6«PPa 




1003 

1010 

1022 

1023 

1031 

1031 

1039 
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063 

1061 
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1107 

1109 
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1118 
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1110 

1140 

1144 

1147 


Sakharam v. Dalkrishna 

Emperor v. Ranchhcd Harjivan ... 
Emperor v. Sahebava 
Emperor v. Tliakordas 
Emperor v. P. 15. Pondc 
Emperor v. Anandrao I’hansc 
Emperor v. Gulabchand liupji 
Emperor v. Jagardeo 
Emperor v. Basappa 
In re Basappa 
In re Muljibhai Hirabhai 
Pramatha Nath v. l’radyumna 
Kumar 

Lakshiniah Chctty v. Kotltauda- 
rama I'illai 

Vijnyaratnam v. Sudarsana Bao ... 
Kislioredas v. Ahmed Suleman ... 


To be 
printed. 


69 
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89 

89 
69 
92 
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90 
69 
89 


1029 

1050 

1031 

1042 

1046 

427 
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320 

846 

976 
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88 327 

89 733 
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printed. 
69 859 


Sorabji v. Fatuck 
Burjor v. Ellerman City Lines 
Ltd. 69 866 

Vishvanathbbat v. Mallappa 92 6l8 

Vagha v. Jagjivan 90 558 

Pandu v. Savin • . 90 561 

G. I. F. Railway v. Tarmahomed 90 562 

Ganpativ Maruti 90 651 

V. S. Jorapur v. Venkalesh 90 656 

Dayaram v. Cbandulal .. SO 689 

Ramprasad v. Shrinivas ... 90 685 

Bombay Municipality v. Ran- 

chordas 90 G95 

Vowroji v. Government of Bombay 90 48 

Hha Bibi v. Ram Hari .. 69 659 

Moos y. Abdul Husain .. 90 COO 


1150 

1152 

1156 

1159 
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1195 

1207 

1216 

1218 

1129 

1237 

1240 
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1258 

1261 
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1276 

1279 

1281 
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1318 

1331 

1331 

1336 

1339 

1343 
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Vidyavardbak Sangh Co. 
Ayyi ppi 

Motilal v. Krishnabai 
Kisbenprasad v. Rajaram 

Coorla Mills v. Vallabhdas 


Farasburam Shamdasani v. Tata 
Industrial Bank 
In re Naginlal 

Sovadasji r. Bombay Municipality... 

FuduinjeeA Co. v. Moos 
Kaghunath Rithkaran v. Imperial 
Bank of India 

Moos v. Government of Bombay ... 
Narayan v. Gulam Mohidin 
Asvath v. Chimabni 
Rachappa v Ningappa 
Ramebaudra v. Dattu 
Vaman v. Cliangi 

Csuf Dadabbai v. Cliand Mahomed 
Collector v. Ramehandra 
Gulabchand v. Ramsukh 
India Spinning & Weaving Co.Ltd. 

v. Climax Industrial Syndicate ... 
Ramehandra v. Gomtibai 
Dorlbasappa v. l’radbanappa 
Hanmavva v. Venkappa . . 

Dattatraya v. Gangabai 

Giriappa v. Govindrao 
GaDgaram v. Ganesh 
Emperor v. Manant 


90 CIO 


90 

90 


614 

604 


To be 
printed. 

To be 
printed. 

91 153 
91 160 
To be 
printed. 

91 334 


91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 


342 

357 

353 

330 

349 

317 

360 

299 

300 
294 

847 

419 

426 

305 


To be 
printed. 
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91 

92 


316 

C69 


52 I. L. R., CALCUTTA Series, for November, 1925. 


894 

Puma Chandra Cbatterjee v. Karen- j 


954 

Rnbindra Noth Butt v. Abdul Aliad 

. 


dra Nath Cbjwdhury ... | 

68 f 37 


and Co. 

88 4C0 

910 

Chandi Charan Yaw v. Mcbar Banu 

91 1016 

950 

Surendra Kath Ronerjee v. bhashi 


914 

Eastern Mortgage tir*d Agency Co., 



Bhushan barker 

92 223 


Ltd. v. Muhammad Fezlul Kmim 

£0 851 

962 

Fam Gcpal Gccnka v. Corporation 


943 

Sesnraddin Mendal v. Anatli Kath ! 



of Calcutta 

SO 317 


CLcudhury 

SO 700 
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42 CALCUTTA LAW JOURNAL, for October-Novembbr, 1925 


180 Prayag Kuraari v. Siva Prosad ... 93 385 I 475 Khosal Chandra Das v. Brindarani 

I Dasya 

6 I. L. R., LAHORE Series, for November, 1925. 

487 Teja Singh v. Kalyan Das-Chet Ram 9 1 778 502 Ahmad Khan v. Channi Bibi 

489 Dava Ram v. Crown ... 92 423 512 Punjab Commercial Syndicate v. 

i no i.-l* i J xt... • r\ . n mn.x n n. n l. i : 


489 Daya Ram v. Crown ... 92 423 512 Punjab Commercial Syndi .. 

493 Khem Chand v. Narain Das .. 89 1022 Punjab Co-operative Bank, Limi- 

499 Darbari Mal-Ram Sahai v. Secretary j ted ' . . 

of Stats .. 92 332 524 Khazan Chtnd v. Pars Ram 

7 LAHORE LAW JOURNAL, prom May to August, 1925. 

226 Bhagwan Da 9 v. Rahim Dad .. 89 979 352 Hem Raj r. Nihal Singh 

228 Chandu v. Qajju .. 88 170 351 Jai Singh v. Barbara Singh 

230 Prag Devi v. Nathu Mai ... 92 183 359 Municipal Committee v. 


226 Bhagwan Da9 v. Rahim Dad . . 89 979 

228 Chandu v. Qajju .. 88 170 

230 Prag Devi v. Nathu Mai ... 92 183 

• 232 Ram Bheja Mai v. Bhagwan Das ... 89 955 

234 Sirdar Khan v. Hidayat ... 89 971 

236 Sardari Mai v. Hirde Nath .. 87 994 

239 Shankar Das v. Beliari Lai ... 89 933 

211 Amar Singh v. Sadhu Singh ... 86 709 

250 Bawa Singh v. Crown .. 891026 

252 Gopal Dass v. Maglii Ram ... SO 292 

256 Pali v. Crown .. 92 175 

259 Sijjan Singh v. Crown .. 90 145 

261 Sarup Singh v. Crown ... 83 22 

277 Wasal v. Crown ... 92 587 

230 Bulli Mai v. Jhabbi . . 92 569 

281 Chandra Wati v. Jagan Nath Singh 90 611 

285 Qhulam Sarwar r. Ohulam Mustafa 90 603 

2S8 Gurbachan Kaur v. Satwant Kuar 90 020 

290 Ishar Das v. Lai Singh ... VO 032 

295 Jawaya Shah v. Fatima .. 89 656 

293 Maqsudan Lai v. Ram Chander ... 88 289 

301 Rahmat Ali v. Daulat Bibi .. 90 610 

306 Ram Chand v. Channu Mai ... 88 301 

319 Sher Khan v. Prabh Dayal ... 90 683 

321 I Bsgu v. King-Emperor 83 3 

9* iannan ^ v. Emperor ... 86 221 

ill i/°^n v * Qhulam Mohammad ... 92 590 

331 Moti Ram v. Emperor ftfi fifil 

339 Sawan Singh v. Crown .. 90 657 

341 Wishnu Ram v. Crown ... 90 6G0 

343 Qurandita Mai v. Firm 0urda9 Mal- 

Ram Ohand q i 770 

351 Hari Ram v. Firm Buta Shah- 
, Lachmi Das \r„. 


VO C32 

89 656 
88 283 

90 640 

88 301 
90 683 
83 3 

86 221 
92 590 
86 G61 
90 657 
90 660 


91 773 
Not 


354 Jai Singh v. Barbara Singh •• 
359 Municipal Committee v. Milkhi 
Ram • 

330 Firm Phul Chand- Fateh Chand v. 

Firm Chhote Lal-Amba Pershad... 
361 Rad ha Ivishan v. Mehtab Mian 

367 Mehr Nur Mohammad v. Nur Mo- 

hammad 

368 Qadar Bukhsh \\ Crown 
371 Ram Karan r. Crown 
389 Tulsi v. Crown 

332 Allah Jawaya v. Lajpat Rai 

395 Firm Amar Singh-Dhumi Mai v. 
Sharaf-ud-din 

397 Banu Mai v. Paras Ram 
402 Firm Gurdas Mal-Ram Lai v. Ram 
Lai 

405 Jhanda Mai v. Gopal Das 
408 Mohla v. Kahnun *. 

410 Nanak Chand-Mukandi Lai v. East 
Indian Railway 

414 Parbodh Singh v. Bodh Raj 
417 Rani Chand v. Nanak Chand 
4-0 Firm Saghru Mal-Har Charan Das 
v. Firm Dhanpat Rai-Diwan 
Chand 

424 Tegh Indar Singh v. Hamaui 
Singh 

427 Teja Singh r. Firm Kalvan Das- 

Chet Ram 

428 Nazir Singh v. Crown 
436 Paklmr Singh v. Crown 


1 reportabk } 442 < Pohla v. Crown ’ 

48 I. L. R., MADRAS Series, for Novembeu-December, 1925. 


833 ^ Anni liaga ^ udaIiar v - Srir<ln gath 

936 Soundara Rajau v. Natarajan A 
920 Augamuthu Mudaliar v. Ratna Mu- 
• - danar 

925 Ramiah 4 Go. v. Sidasiva Mudaliar 




033 

92 

85 


92 

£89 

933 

91 

516 

911 

91 

151 

014 


tury Viyyamma 
jeretary of Stats 
cil, In re 
eta Nagayya, In 
iswanatha Muda 
Mudali 
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92 643 


91 455 


92 322 
90 1013 


90 678 

89 302 

92 602 

90 654 
90 629 

90 668 

91 604 

92 577 
92 215 

To be 
printed, 

89 751 

92 Mi 


91 tul 

91 784 

91 798 

89 279 

92 195 
91 763 


92 198 

90 1035 

91 778 
91 80G 

91 812 

92 417 


v*' 


91 

90 GDI 

90 991 


91 193 




92 497 

90 1037 

91 99 
90 593 
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INDIAN CASES. 

49 MADRAS LAW JOURNAL, for November, 1925-concld. 


[1925 



— 

" 

1 i 




668 

; on i Pandithan v. Munibadm 



i 719 

Shiva Aithala v. Rangappava Aithala 

92 

523 


Nainar 

91 

514 j 

720 

Narasimha Mudali v. Narayanaswami 



671 

Nagabhushanam y. Jagannaikulu 

90 

775 | 


Chetti . 

92 

333 

o;5 

/bdul Saraad Khan Khilndar v. ; 



722 

Rajah Bhupendra Narayan Singh 




Bibijan 

91 

G1S i 


v. Narapat Singh 

90 

607 

679 

Sourimuthu v. Pavadai Pacliia 



727 

Chandavya Hedge v. Kavcri Hega- 




Pillai* 

91 

868 j 


dt hi 

92 

390 

C8I 

Viswanntha Muduli v. Doraswami 



730 

Venkataswami v. Kotilingam 

91 1051 


Mudali 

91 

193 : 

731 

Thayammal v. Perumal Chetti 

9 1 

914 

697 

Muthu Veerappa Chettiar v. Siva- 



738 

Gandha Korliah v. Jnnoo Hassan . . 

91 

780 


gnrunatha Pillai 

92 

003 

712 

Alaga Pillai v. Ramaswami Thovan 

91 1024 

G99 

Sankaran Nair v. Ambu 

92 

109 i 

716 

Narasimha Snryanarayana v. Laksh- 



701 

Ramaiah v. Lakshmi Narayana 

91 

660 


minarasimham 

9! 

924 

701 

Srinivasa Aiyangar v. Pratapa 



753 

Subramaniain Chetty v. Ramaswami 




Simha Rajah Saheb • . . 

91 

820 


Chetty 

91 

11- 

706 

Muthuraman Chettiar v. I ppalura 



756 

Venkataratnamma v. Narasimachar- 




Seetharamayva 

91 

985 


yulu 

92 

470 

709 

Gopal Naidu v. Mohanlal Kanyalal 

91 

874 

75S 

Farid-un-nisa v. Mukhtar Ahmad ... 

89 

619 

717 

Subramaninni Pattar v. Vein Nair 

92 

461 
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1 1 ^ 
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; 606 

G17 
618 
619 

622 
625 

629 

G31 

631 
637 
639 
012 
645 
65'J 
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g;g 

6 VI 
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Chockalingam Pillai v. Pichappa 
Chettiar 

Kommareddi Ramachandrayya v. 

Vodury Venkataratnam 
Sivagami Ammal v. T. S. Gopala- 
swami Odayar 

Guntur Narasimlmm v. Nvapati 
Narayana Rao Garu 
Veerappa Chettiar v. Sundaresa 
Sastiigal 

Muthu Veerappa Chettiar v. Shx- 
gununtha Pillai 

Narayanasami Pillai v. Gopala- 
krishna Naidu 
Krishna Jute and Cotton Mills Co., 
Ltd., Kllorcv. Municipal Council, 
Vizianagaram 

Nallnkkan Ambalam v. Sri Kallalf 
Devasthanam 
Periakaruppa Thevan v. Aivanars 
and Kaniyala 
Srinivasa Rao v. Venkatanamsamma 
Karoam Venkatasubba Rao v. Adi- 
narayana Rao 

Pasumarti Seethanna v. Thamman- 
dra Yaaikalappa 
Karasimha Mudali v. Pott i Nara- 
yanasami Chetty 

Man » m Avyanna v. Pulavrrti Ves- 
rabhadram 


Ldj 


^e 


Km mar (Janpananda Singh 
Natarajan Mulhiah Chetty 

Mutiu l'illni v. Alngirisami Pillai 
Covinda Pillai v. V^-.nanalhan Chet 
tiar 

Narasimham v. CheaHtAmma 
Municipal Council, LY -liin v. J! 
Devus3i 


92 599 

673 

Vaithi Matharan v. Narayanaswami 



Aiyar 

92 SOD 

675 

Malabar Forests & Rubber Coy., 



Ltd. Bombay v. I). H. McLeod ... 

87 372 

679 

Gnngaaara Sail v. Swaminadha 



Mudali 

92 405 

6D1 

Paidal Nayar, In re 


695 

Thirumalacliariar v. Athimoola Ka- 

92 300 

60S 

ra valar 

Venkatachariar v. Pachayappa 

92 003 

701 

Chetty •• 

Rnmasami Goundan v. Singaperu- 

92 463 


mal Kadavul 

701 

Sigamani Pandithan v. Munibhadra 



Nainar 

91 297 

707 

M. S. M Rv. Co.. Ltd. v. Gundnpu 

[* 


Gopalakrishnamma 

91 319 

•10 

Rama Raja Thevar v. Papaimnal ... 


716 

S^niiaaidu v. Sitaramayya . 
Subramaniam Chetty v. Chairman, 

91 1027 

710 

91 727 

723 

Municipal Council, Gudiyatnam... 
Marudavya Thevar v. Shunmuga- 

92 472 


sundj’ra Thevar •• 

726 

Lucia Jccob v. David Alexander 

91 765 


Wills 

732 

hi 

Kaman Mada v. Mnlli •• 

Mrutyanjaiah v. \ cnkatapathigaou 

92 333 

7 3*5 

Ramanujachariar v. Kailasam Iyer 

91 771 

740 

Ayisa Bivi Ammal v. Jokara Bivi 

714 

Subrnmaninm Chetty v. Ramaswami 

92 570 


Chetty 

747 

Bhaardyya v. Jaggaraju v - 

89 737 

719 

Subramaniam Patter v. tdu Aair 

To be 

752 

Tlmnimayya v. Chinnayya 

printed. 

755 

Mauic&n Padayachi, In re 

91 901 

| 702 

1 

Kelu Nair v. Secretary cf State for 
India 

9i in 

772 

Veeranan Ambalam v. Ayyacln 

92 321 

I 

• 

Ambalam ••• 

92 16 

j 



92 655 

91 615 

92 112 
92 G24 

92 776 

92 516 

92 623 
91 514 

85 1C03 

90 983 

91 350 

93 658 
91 702 

89 1 24 

91 302 

90 634 
87 900 
9J 609 

9! 11 

91 1017 

92 481 

92 524 
9U 530 

91 82 

£2 768 


Vol, 90] CONSOLIDATED COMPARATIVE TABLES, 

(1925) MADRAS WEEKLY NOTES, for August-Sbptbmber. 


467 OScial Assignee of Madras v. Basu- 572 

devadoss ... €8 401 577 

469 Kariya Goundan v. Tirmkkaivelu 

Chetty ... 8 7 90 582 

470 Ssshayya v Subbarayudi 90 661 

472 Ramanujachariar v. Kailasam Ayyar 87 969 537 

474 Sevak Jeranchod Bhogilal v. Dakore 

Temple Committee ... 87 313 539 

477 Prbohudas v. Ganidada ... 88 337 

430 Ramakrishtnayya v. Pitchayva ... 91 165 590 

431 Secretary of State for India in Coun- 

cil v. Janakiramayya ... 87 614 591 

481 Nagappa Chetty v. V. A. A. R. 

Firm * .. 91 494 592 

485 Rasappa Pillai v. Doraisami ... 90 545 596 
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PATNA HIGH COURT. 

Appbal prom Appellate Decree No. di 

of 1922. 

May 22, 1925. 

Present:— Mr. Justice Adami 
and Mr. Justice Kulwant Sahay. 

Babu SUDHA KRISHNA MUK1IERJI- 
Plaintiff— Appellant 
versus 

The EAST INDIAN RAILWAY 
COMPANY through AGENT— _ 
Dependants— Respondents. 

Carriage of goods— Goods consigned to Railway 
Company for carriage— Risk .Vole Form “.1 —Loss 
of goals— Suit to recover damages— Harden of proof. 

\Vh:re goods are consigned to a Railway Company 
for carriage under Risk Note Form “A", the Company 
is absolved from any responsibility for loss of the 
goods owing to the bad condition of the consignment 
throughout the period of transit, and the period of 
transit commeaces from the time that the goods are 
received and are carried to the train, [p 2, col. 1.1 
The question of onus is not the same in a case based 
on the terms of a Risk Note in Form “A" as it is in a 
case based on the terms of a Risk Note in Form “H". 
The two indemnities are quite different in their effect. 
In a suit based on the terms of a Risk Note in Form 
"A" where it appears from the admission of the plaint- 
iff himself that there has been such loss or damage as 
is contemplated in the Risk Note, it is not necessary 
for the Railway Company to prove that there has been 
such loss, [thid.] 

. Appeal from a decision of the Additional 
Subordinate Judge, Hazaribagh, dated the 
27th September 1921, modifying that of the 
Munsif, Giridih, dated the 26th January 
1921. 

Mr. B. C. De, for the Appellant. 

Mr. S. N. BoSe, for the Respondents. 

.. JUDGMENT. 

1 Adami,- J.— The plaintiff appellants are 
merchants in Giridih. They ordered a 
consignment of rice from Burma and this 
'consignment duly arrived at the Kidderpur 
Jocks .in Calcutta. Their agent in Calcutta 
delivered this rice, which on woighraent was 
“found : to amount to 2,473 maunds, to the 


East Indian Railway at the Kidderpur 
dock. The Railway Company seeing that 
the bags in which the rice was contained 
were unsound and had holes in them and 
that the seams were weak, refused to take 
the consignment unless the consignor agreed 
to sign a Risk Note in Foim "A . The 
Risk Note was signed by the consignor and 
showed that the weight of the rice delivered 
to the Railway Company was 2,47 3 ma unds. 
The consignment was received ^b'd 
November and was delivered at v. fh. 
On arrival at Giridih and on weigbmei \ 
the consignment it was found that G 
were 2,268 maunds in the bags The plain 
id's thereafter instituted the suit out oi 
which the second appeal arises claiming 
damages for the shortage of the consign- 
ment delivered. The Munsif decreed the 
plaintiff’s suit but the Subordinate Judge 
has reversed the finding on appeal and has 
dismissed the suit except as regards the 
freight paid by the plaintiff for 108 maunds 
of the rice. 

The line of argument taken, up before us 
is that though it has been found that no 
loss can have happened during the time 
that the rice was actually in the train, since 
the seals on the wagon were found to be 
in tact, the defendant Railway Company 
would have to show' that the loss did not 
occur after the rice was received on the 
3rd November and before it was put into 
the Railway wagon. It is argued that 
the Risk Note in Form “A" does not cover 
this period. 

Now, in the first place, there is no evi- 
dence to show that the Railway Company 
stored the rice for any time before putting 
it into the train. It appears that it was 
taken from the steaiper in the dock t*nd 
put into the Railway wagon ns soon 03 
possible. In the second place, there caij be 
no doubt that from the time when the rice 
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was delivered to the Railway Company up 
to the time it was delivered at Giridih the 
consignment was in transit and was covered 
bv the Risk Note in Form “A". 

V 

The material portion of the Risk Note in 
Form “A" is as follows:— 

" Whereas the consignment.... is in bad 
condition and liable to damage, leakage or 
wastage in transit, 1 the undersigned do 
hereby agree and undertake to hold the 
said Railway administration. harmless 
and free from all responsibility for the con- 
dition in which the aforesaid goods may 
be delivered to the consignee at destina- 
tion and for any loss arising from the 
same.’’ 

It is clear in my mind that this Risk Note 
would absolve the Company from any res- 
ponsibility for loss owing to the bad con- 
dition of the bags throughout the period of 
transit, and the period of transit would 
commence from the time that the bags 
were received and were carried to the train. 
It ma'- be tr.we that it was not found that 
an r escaped while the rice was in 

tb ..agon, but it is quite possible that 
le the bags were being taken to the 
in the loss occurred owing to their bad 
.ondition. The Risk Note frees the Railway 
Company fiom responsibility for any loss 
arising from the condition in which the 
goods packed in these unsound bags might 
be delivered to the consignee. The learned 
Subordinate Judge has come to a definite 
finding that the loss was due to the defective 
condition of the packing and I think that 
that finding is sutheient to absolve the 
Company from responsibility. 

It has been argued that the onus would 
fall on the defendant-Company in the first 
place to show that the loss was. one such 
as is contemplated by the Risk Note, and, I 
think that the admission of the plaintiffs 
that the bags were in poor condition was 
sufficient to save the defendant from dis- 
charging such onus if such discharge was 
necessaiy The question of onus will not 
be the same in regard to the Risk Note in 
Form “A” as it is in regard to the. Risk Note 
in Form “B". The two indemnities are quite 
different. It is not necessary for the defend- 
ant Company to prove that there has been 
such loss or damage as is contemplated in 
the Risk Note, because it is clear from the 
admissions that there was such loss and 
damage. 

There is no reason, I think to interfere 
with the finding of the learned Subordinate 


Judge and I would, therefore, dismiss the 
appeal with costs. 

Kulwant Sahay, J.— I agree. 

z k. Appcul dismissed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 146 of 1924. 

June 26, 1925. 

Present:— Sir Grimwood Hears, Kt., 
Chief Justice, and Mr. Justice Sulaiman. 

MAKUNDI SINGH and another— 
Defendants— Appellants 
versus 

PARBHU DAYAL and another— 
Plaintiffs— Respondents. 

Civil Procedure Code (Act V of 1908), 0. IX.rr.S, 
5, 9— $ome defendants present— Plaintiff absent— Suit 
dismissed in default— Application of r. 9. 

Where on the day fixed for the hearing of a suit, 
one out of the several defendants appears, but neither 
the plaintiff nor the rest of the defendants are pre- 
sent, and the suit is dismissed in default, the order 
of dismissal, so far as the defendant who is present 
is concerned, must be regarded ns one under 0. IX, 
r. 8, C. 1’ C., and as against the absentees under 0. 
IX. r. 3 Consequently, a fresh suit on the same 
cause of action against the absentee defendants is not 
barred bv provisions of 0 IX, r. 9. [p. 4. col. l.J 
Bukharam v. liamj'i, 2? Ind Cas. 876; 10 N. L- R. 39 
and Damu Diga v. Vakrya Xathu, 50 Ind. Cas. 455; 44 
B 767; 22 Bom. L. R. 328. referred to. 

Letters I’alent Appeal against a judg- 
ment of Mr. Justice Kanhaiya Lai, dated 
the 4th August 1924. 

Mr. P. L. Bancrji, for the Appellants. 

Mr. U. S. Bajpcti, for the Respondents. 


JUDGMENT.-This is an appeal by 
ae defendants, arising out of a suit for 
rrears of rent. On a previous occasion the 
laintiffs had instituted a suit against the 
efendants to tire present suit, namely, 
’irbhuwan Singh and two others, on the 
ame cause of action, for recovery of the 
ame arrears of rent. On the day fixed for 
he hearing of the. previous suit Tirbbuwan 
lingh alone appeared before the Court, but 
[either the plaintiffs nor the other two de- 
endants were present. The Court did not 
mestion Tirbbuwan Singh whether he 
idmitted anv part of the claim or not nor 
lid it take down his statement. It simply 
lismissed the suit for default. 

The plaintiffs made an attempt to have 
ihe dismissal set aside and the suit restored, 
but their application was mfructuous. 
fhey then brought the present suit on the 
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same cause of action against the same defend- 
ants. 

The Courts below held that the present 
suit was barred by the provisions of 0. IX, 
r. 9, and the plaintiffs’ only remedy was to 
have the previous dismissal set aside, and 
not to institute a fresh suit. 

A learned Judge of this Court on second 
appeal, however, came to the conclusion that 
although the plaintiffs were not entitled to 
maintain a second suit against Tirbhuwan 
Singh, who had appeared on the former 
occasion, they were not debarred from main- 
taining a suit against the other defendants 
who also had been absent. He came to the 
conclusion that the dismissal should be 
deemed to have taken place under 0. IX, r. 3 
so far as the other defendants were concern- 
ed and under 0. IX, r. 8 as far as Tirbhuwan 
Singh was concerned. He accordingly dis- 
missed the suit against Tirbhuwan Singh 
but decreed the claim against the other two 
defendants. Inasmuch as all the defend- 
ants were jointly and severally liable for 
the arrears of rent the learned Judge passed 
a decree for the whole amount claimed 
against these other defendants. 

The defendants have come up in appeal 
under the Letters Patent, and the learned 
Advocate for them has conceded that if the 
suit is maintainable against the defendants 
other than Tirbhuwan Singh, then there 
can be no doubt that they are liable for 
payment of the entire amount of the arrears, 
His main contention has been that the 
whole claim as against all the defendants 
was barred by the provisions of 0. IX, r. 9. 
His argument is two-fold. In the first place 
his contention is that inasmuch as at least 
one of the defendants was present on the 
former occasion it cannot be said that 
-either party appeared within the meaning 
of 0. IX, r. 3, and that, therefore, the previous 
dismissal could not have been under that 
rule. He further contends that that dis- 
missal must be taken to have been under 
the first portion of r. 8, namelv, where the 

defendant appeared and the plaintiff did not 
appear. 

His second contention is that even if the 
suit was dismissed partly under r. 3 and 

partly under r. 8, the provisions of r. 9 
81 i r ?^ y an< * the second suit is barred. 

lth regani the second contention, we 
may say at once that it has clearly no force. 

wA™l?i? Um 5 d thafc „ the previous dismissal 

th?n P r Q y Unde i r r ‘ 3 , partly under r. 8, 
then r. 9 can only apply to the dismissal so 
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far as it was under r. 8 and not so far as 
it was under r. 3. The words in r. 9 arc 
“where a suit is wholly or partly dLmi.-s- d 
under r. 8." That expiVK-im, obviou.-ly 
means a suit dismissed in pari or in 
entiretv. It does not mean ‘where a suii is 
dismissed wholly or partly under r 8 or 
partly under some other rule. '1 tiis is t he 
only "grammatical meaning which can t o 
given to the expression. The words "\\ holly 
or partly” modify the verb “is dismissed’ 
and not" the expression “under r. 8.” The 
partial dismissal under r. S refers to the 
dismissal of the claim in pait. 

As to the first contention it must be con- 
ceded that if the language of r. 3 were to 
be considered alone, there would be much 
to be said in favour of the appellants’ con- 
tention, for in common parlance the ex- 
pression ‘neither party’ would mean “not 
any one of two or more parties." This is 
the meaning assigned to the word “neither’’ 
in Murray’s Dictionary. It would, there foie, 
look at first sight as if r 3 would be ap- 
plicable only if no one whose n^is 

on the record as a party is present ♦v 
We, however, find that the words “the plat . “\ 
ill the defendant” or “partly” in the Code \ 
various rules refer to the plaintiff the dc 
fendant or the party, whose case is being 
considered. For instance in 0. V when- 
ever the word ‘defendant’ appears, it is 
obvious it means the particular defendant 
whose case is being considered. Similarly 
in 0. IX, rr. 1 and 2 the word ‘defendant’ 
would mean the defendant with whom we 
are concerned and this would be the mean- 
ing attached to the word ‘defendant’ in r. 0. 
Examining r. 8 in detail, we find that it con- 
sists of two portions. Under its first portion 
when the defendant appears and the plaint- 
iff does not appear the suit is to he dismiss- 
ed. Clearly the word ‘defendant’ does not 
necessarily mean all I he defendants, it may 
mean any one of the defendants or it may 
mean the particular defendant with whose 
case we are concerned. Under the second 
portion of the same rule if a defendant ap- 
pears and admits part of the claim the 
suit is to be decreed against him in part 
and is to be dismissed so far as it relates to 
the remainder. There is no express pro- 
vision in the second portion of the rules 
under which the suit is to be dismissed in 
its entirety. It follows that unless the 
word ‘defendant’ is taken to mean the paiti- 
cular defendant with whose case we are con- 
cerned, there would be no ground for the 
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dismissal of the whole suit when one of the 
several defendants appears and admits a 
part of the claim. The language of the 
rules iscertainlynot very happy— but on the 
whole we have come to the conclusion that 
this is the best interpretation which could 
be put on the rules in this order. 

The jesult would be that the case of each 
defendant has to lie considered separately. 
So far as the defendant who had appeared 
is concerned the suit must he deemed to 
have been dismissed against him under 
r. 8; and the only remedy open to the 
plaintiffs as against him would be to have 
it set aside under r. 9— they cannot main- 
tain a second suit, so far as the other 
defendants, who never appeared in Court, 
are concerned, the case is one where neither 
party appeared, namely, neither the plaint- 
iffs nor those defendants. The provision 
of r. 3 would, therefore, apply as between 
these two sets of parties. 

Judge of this Court has 
r<*il _ to the case of Bukharamx Ramji 
/*\ decided by the Officiating Judicial 

mmissioner of Nagpur, which on facts 
s very similar to the case before us. VV e 
may also refer the case of Damu Diga 
v. Vakriia Nathu (2), where Crump, J., 
remarked that it was difficult to follow 
the reasoning that for the purposes of 
r. 8 it is sufficient if one or some of 
several defendants appear. In this opinion 
it was necessary to take the case of each 
defendant on its own merits In the case 
of several defendants the consequences of 
an order of dismissal need not necessarily 
be the same for all— the suit being dismiss- 
ed against one set under r. 3 and against 
others under r 8. 

We accordingly uphold the decree of the 
learned Judge of this Court, and dismiss 
the appeal with costs including in this 
Court lees on the higher scale. 

g D _ Appeal dismissal. 


(1) 23 Ind. Cas. 878; 10 N. L. ff. 39. 

(2) 56 Ind. Cas. 455: 44 B. TG7; 22 Bom. L R. 32S 


CALCUTTA HIGH COURT. 

Civil Rule No. 497 of 1925. 

July 7, 1925. 

Present:— Justice Sir Ewart Greaves, 

Kr, and Mr. Justice 13. B. Ghose. 

L>. L). BARBAR— Petitioner 

versus 

I. W. C. DEBENUAM and another- 
Opfositk Party. 

Calcutta Rent Act (III of 1920), s. 2 (c)- Premises, 
whether include funs and lights— Intention of parties 
— .'land nd rent, whether can he fixed including 
fixtures 

Iii the ense of a demise it depends on the intention 
of the parties and on the nature of the agreement to 
be gathered from the same, whether such fixtures as 
fans and lights are intended to go with and to form 
part of the premises or building demised, [p. 5, cols. 

1 & 2 ] 

Where fans and ligiits are attached to the premises 
demised and are intended to lie used with them, they 
must he taken, according to the intention of the parties, 
to be part of the demised building for the purposes of 
the Calcutta Rent Act and it is open to the Rent 
Collector to fix a standard rent in respect of the 
premises which comprises these fixtures, [p. 5, col. 
2 .] 

Rule against an order of the President 
of the Tribunal, dated the 26th February 
1925, affirming that of the Controller, 
dated the 19th August 1921. 

Balm Sunsh Chandra Taluqdar , for the 
Petitioner. 

Messrs. II. L. Ganguli, Satindra Nath 
Maker jee and Babu Saruj Kumar Dutt, for 
Opposite Party No. 1. 

Babus Iliralal Ganguli, Asita Ranjan 
Ghose and Profulla Chandra Chakraburty, 
for Opposite Party No. 2. 

JUDGMENT. 

Greaves, J.— By an agreement in 
writing contained in two letters dated res- 
pectively the 2 )th and 31st August 1923, 
the first of which was addressed by the 
petitioner to the respondent Debenham and 
the second by Debenham to the petitioner, 
the respondent Debenham agreed to let 
and the petitioner agreed to take for a 
period ot 21 months from the 1st Septem- 
ber 1923 with an option of renewal as 
therein mentioned, the Lower Flat of No. 4 
Rawdon Street comprising the following 
accomodation, sitting room with one electric 
fan and lights, three bed rooms with bath 
rooms each bed room with one electric fan 
andlightsalsolights in the bath room, south 
verandah with space understairs with electric 
lights and other accommodation as therein 
mentioned at a rental of Rs. 320 per month 
inclusive of taxes and without any other 
extra charge but excluding the cost of 
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the petitioner to fix the standard 
the premises and the Rent Controller on 
the 20th August l»21 fixed the standard 
rent at Rs. 232 per month holding that the 
fans, electric lights and fittings formed part 

of the premises. . . „ . 

An appeal was preferred against tins 

order to the President of the Tribunal who 
held that a standard rent under the Rent 
Act could not be made to cover fans, light 
or any other thing not forming part of a 
building or hut. 

He arrived at the same figure as the 
Rent Controller for the standard rent of 
the premises exclusive of fans, lights, etc. 

The decision of the President was based 
on the definition of premises in s. 2 (e) of 
the Calcutta Rent Act and he held that 
the word premises could not cover faus 
and lights, etc., as they did not form part 
of the building. 

Against the order of the President of the 
Tribunal the present Rule was obtained on 
the 24th April 1925. Premises in s. 2 (c) 
of the Calcutta Rent Act are defined as 
meaning any building or hut let separately 
for residential, charitable, educational or 
public purposes or for the purposes of a 
shop or an office and by s. 15 of the Act 
the Rent Controller is empowered to certify 
the standard rent of any premises. 

In Sewell v. Angerstein (1), Wills, J„ 
held that gasalier formed part of the free 
hold. The finding was arrived at in the 
case of a lease which was conveyed or 
assigned by the defendant to the plaintiff 
and included in the conveyance or assign- 
ment were the fixtures which were held to 
include the gasalier attached by screws to 
the gas pipes. 

In Smith v. Maclure (2), Pearson, J„ held 
that gas fittings, gasaliers and a table lamp 
screwed to a pipe were fixtures and that 
this expression included whatever articles 
were substantially part of the house so that 
they could not be removed without depriv- 
ing the building of that which was intended 
to be used with it. 

I cite these authorities not as authorities 
for showing what are or are not fixtures, as 
what are deemed fixture in England mav 
not be fixtures according to Indian Law 
and vice versa but as showing that it de- • 
pends on the intention of the parties and 

(1) 08681 18 L. T. 300, 

W (1884) 32 W. R, 459. 
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to go with and to form part of the premises 
or building demised. 

I think that in the present case the fans 
and lights which were attached to the part 
of the building demised and which were 
intended to be used with it must be taken 
according to the intention of the parties to 
be part of the demised building for the 
purposes of the Rent Act and that it was 
open to the Rent Controller to fix a stand- 
dard rent which comprised these. 

The case of Ellen Eveline WeUs v. John 
Dickinson & Co. (3) to which we were re- 
ferred has, in my opinion, no bearing on the 
present case. In that case a furnished fiat 
was demised and it was held that although 
the Rent Controller had jurisdiction under 
the Act to fix a rent for the premises apart 
from the furniture he had no jurisdiction 
to fix a standard rent which included the 
furniture. 

That case is distinguishable—' "\rly 
the furniture could by no stretch u* V&agi- 
nation have been intended to form part K 
the building for the purposes of the letl 
whereas in the present case the fans an 
lights which were attached to the building 
formed part of the building for the pur- 
poses of the demise according to the true 
intention of the parties as indicated in the 
agreement. I would make the Rule absolute 
with costs five gold mohurs. The matter will 
now go back to the President of the Tri- 
bunal in order that he may consider what 
is the standard rent of the premises includ- 
ing the fans and lights. 

B. B. Ghose, J.--I agree. 

z. k. Rule made absolute. 

(31 81 lad. Cas. 853; 2S 0. W. N. 774; (1924) A. I R 
(C.) 863. 


MADRAS HIGH COURT. 

Original Side Appeal No. 97 op 1923. 
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or contingent— Gift occr, 



Tin* first principlr to be borne m miml in regard t«» 
the construction of a Will is that as far as possible, the 
iv.il intent i »ns of the t stator as express d in the ill 
should be gathered and ascertained and given effect to. 
The so-cilL*<l rules of const motion are merely aids to 
en d)l ‘ the (\mrt to discern or discover tii * real inten- 
tions of t li3 t. -stator. |p. G. col. 2; p 7, col. 1.] 

In construing a Will bv an Englishman in the 
English language drawn up by a Solicit >r and bristl- 
ing with highly technical expressions and clauses, it 
must be assumed that the technical expressions 
employed were employed with the meaning and signi- 
ficance generally understood to attach to them in the 
particular branch of the law. | p. 7, col. 1.] 

Leader v. Duffey % (186SJ lo A. C. -91; 56 L. J. P. C. 
13; 59 L. T. 9, relied on. 


A bequest to a person for life and after his death 
to his children, becomes vested in each child as 
and when he or she is born and the vesting is not 
postponed till the death of the life-tenant. The expres- 
sion “after the death’ is taken to indicate merely 
the time when the gift over becomes reduced to 
possession and not the time when the right to such 
possession vests. The principle underlying this rule 
is thjd^Mftnty^eney is imported by the fact that 
th eJ&T T^iven after a life-estate in the properly 

bequeatued. As nothing is more certain than that 
•®ry person who lives must die, the death of a 
tenant is an event not contingent but certain; and, 
before, a gift on the death of a life-tenant is a 
jpquest to take effect not on a contingency but on 
an event certain to happen; and, therefore, the donees 
of the gift are held to obtain a vested interest in it as 
and when they come into being. But if from the words 
of the bequest the intention of the testator is clear that 
the persons taking should he only such persons as sur- 
vive or are alive on the death of the life-tenant, then it 
is a contingent bequest contingent upon the donee sur- 
viving the life-tenant. In such a case till such con- 
tingency is fulfilled, there can he no vesting. 'I he 
principle underlying this rule of construction is that 
though the death of the life-tenant is certain, still it 
is by no means certain that the donee will survive 
the life-tenant, (p. 9, col. 1.1 
IlallifaxY. \Vilson, (1609) 1C Ves. Jun. 1C8; 33 E. 
K. 917; 10 R. R. 110 and Maitland v. Chalk, (1622) G 
Madd. 243; 5G E. It. 1081; 23 R. R. 209, relied on. 


The law does not favour the divesting of an estate 
already vested and in any case the condition for 
divesting and the intention to divest should be 
clearly made out. If, however, from a gift over 
clause the intention of the testator is to he clearly 
gathered that any estate that may have vested 
previously should he divested on the contingency 
referred to in the gift over clause then such intention 
should be given effect to and not otherwise, i p. 11, 
col. 2; p. 12, col l.J 

In re Hamlet , Stephen v. Cunningham , (1888) 39 
Ch. D. 42G at p. 433; 59 L. T. 745; 37 W. R 215 and 
Young v. Turner, (1861) 30 L. J. Q. B. 2GS; 1 B. S. 
550; 5 L. T. 5G; 8 Jur. (K. s.) 52; 121 E. R. 819; 124 R. 
R. G15, relied on. 

A testator made a bequest to his daughter as 
follpws: — “As to t he sum of Rs. 30,000 unto my 
daughter Alic Gray lor her life for her sole ana 
separate use an 1 after her death in trust Lr the 
lawful chiidr-n or any lawful child of the said Ailce 
Gray who being sons or son shall attain the age of 21 
years,” A later clause provided: “If the said Alice 


Gray shall die leaving no child living at her death 
who being a son shall attain the age of 21 years, then 
aft r her death and such default or failure of 
children, 1 bequeath the said monies and investments, 
or st much thereof as shall not hare become tested , 
unto my son Campbell Gray whom I hereby appoint 
as my residuary legatee." Alice Gray died leaving 
no issue living, her < nlv son having predeceased her 
aft t attaining 21 years of age. On her death the 
widow and representative of C; mpbell Gray, the sen 
and residuary legatee, claimed the monies cn the 
ground that there was no vesting in the deceased son 
and that in any ease there was a defeasance, while 
the father and representative of the deceased son of 
Alice Gray claimed that the estate had vested in her 
son on his attaining 21 years of age: 

Held, on a construction of the Will, (1) that the 
contingent bequest in favour of Alice Gray's sou 
became vested in him on his attaining 21 years of 
age, without reference to the death of his mother ; 
[p. 9, col. 2.] 

(2) that the intention of the testator in the gift 
over clause was that it should not affect any interest 
already vested and that the clause did not operate 
to divest Alice Gray's son of the estate which had 
vested in him; ip. 11 col. 2.1 

3) that, therefore, the father and legal represen- 
tative of Alice 1 1 ray’s deceased son was entitled to the 
monies in dispute, p. 13, col. 1] 

Appeal from the judgment of Mr. Justice 
Devadoss, dated the 19th September 1923, 
passed in the exercise of the Original Testa- 
mentary Jurisdiction of the High Court in 
the matter of the last Will and Testament 
of Charles Gray deceased and in the matter 
of t he Administrator-General's Act 111 of 
1913. 

Messrs. Moresby and Taylor, for the Ap- 
pellant. 

Messrs King and Partridge and the Ad- 
ministrator-General, for the Respondents. 

JUDGMENT.— The task before us 
in this appeal is, as Lord Lough- 
borough the Lord Chancellor observed in 
a case, to find out the meaning of words 
which the party using them did not under- 
stand. It relates to the construction of the 
Will of one Charles Gray. The matter 
came up before Mr. Justice Devadoss on 
the Original Side on a summons taken out 
by the Administrator-General of Madras 
for the purpose of construing the Will and 
determining the rights thereunder of two 
claimants on behalf of each of whom it was 
urged that in the events that have hap- 
pened, he or she has become entitled to 
the part of the estate in question, there 
can be no doubt that l lie first principle to be 
borne in mind in regard to construction of 
Wills is that as far as possible, the real m- 
tei.tiuis cf the testator as expressed m the 
Will should be gathered and ascertained 
and given effect lo. The so-called rules o 
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construction to be found in such abundance 
more especially in English decisions, are 
merely aids to enable us to discern, or 
discover the real intentions of the testator 
and not artificial rules which should be 
allowed to override in any given case the 
expressed intentions of the testator. 

Lord Halsbury, the Lo'd Chancellor, re- 
ferred in the case of Leader v. Dulfey (1) 
to the modern view which he thought was 
in accord with reason and common sense 
that whatever the instrument, it must receive 
a construction according to the plain mean- 
ing of the words and sentences therein 
contained. Referring to this observation of 
the learned Lord Chancellor, Lord J ustice 
Cotton in the case of In re Hamlet, Stephen 
v. Cunningham (2) observes that rules of 
construction are only intended to aid us 
where there is ambiguity aud not to enable 
us to get rid of the express words of the 
testator if expressed in clear language. This 
would, undoubtedly, be so in the case of an 
instrument expressed in plain language by a 
layman. When, however, wecometoan instru- 
ment, which having regard to the form and 
the technical language employed may aptly 
be described as being in a language which 
the party using did not himself understand, 
we come to a state of things in which we 
cannot altogether ignore even the technical 
rules of construction. The Will befoie us 
was not only by an Englishman and in 
the English language but was apparently 
drawn up by one of the leading Solicitors 
in Madras at the time, and bristles with 
technical expressions and clauses which 
are to be found in all common forms 
and in most of the cases. When such 
highly technical expressions are used in 
an instrument, it is not possible entirely 
to ignore the construction placed on such 
technical expression by eminent and learned 
Judges in the Courts of Chancery in Eng- 
land; because it must be assumed that 
the technical expressions employed have 
been employed with the meaning and 
significance generally believed to attach to 
them in the particular branch of the law. 

. We may observe iu this connection that 
in view of the very difficult questions 
involved, we enquired of both the parties 
whether they did not consider it would be 
the better course to have the matters finally 
decided in an action instead of on an 

(1) (18*8) 13 A. C. 291; 58 L. J. P C 13- V) I To 
AS 30 ° h ' D ' i26 81 * 413 i 59 b- T. 715;' 37 
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application; but both of them have agreed 
that any decision come to on this applica- 
tion should have the same effect as a deci- 
sion in a suit between them so as to bind 
them finally. 

The facts are these:— The testator left a 
son and two daughters and the contest 
here relates to the sum of Rs. 30,000 left to 
the younger daughter Hester Alice Gray 
and her branch. 

The clauses in the Will relating to the 
disposition of this sum of Rs. 30,000 are as 
follows: “And as to the sum of rupees 
thirty thousand a further part of the said 
investments upon trust to pay the dividends 
and interest and income arising from the 
same unto my daughter the said Hester 
Alice Gray for her life for her sole and 
separate use free from the debts and con- 
trol of any husband that she may marry 
and her receipt alone to be a sufficient dis- 
charge for the same and after the death 
of the said Hester Alice Grs^in trust for 
the lawful children or any ot „ '“^lawful 
child of the said Hester Alice Gray who 
being sons or a son shall attain the age-^f 
twenty one years or being daughters oi 'v. 
daughter shall attain that age or marr^ 
and if more than one in equal shares. ^ 
Provided also that the said trustees or 
trustee may after the death of either of 
them the said Mary Harriet Annie Wilson 
or the Hester Aliee Gray or previously 
thereto if she shall so direct in writing 
raise any part or parts not exceeding one 
half part of the then expectant, presump- 
tive or vested share or fortune of any child 
under the trusts hereinbefore declared and 
apply the same for his or her advancement 
orbenefitand I declare that the said trustees 
or trustee shall, after the death of the mother 
of any child entitled in expectancy under 
the trusts hereinbefore declared,’ apply 
the whole or such part as they or he shall 
think fit, of the annual income of the share 
or fortune to which any child shall for 
the time being be entitled in expectancy 
under the trusts hereinbefore declared, for 
or towards the maintenance or education 
of such child either directly or to his or 
her guardians without seeing to the applica- 
tion thereof or requiriug any account of 
the same; and shall during such suspense 
of absolute vesting accumulate the residue 
(if any) thereof in the way of compound 
interest by investing the same and the 
resulting income thereof in or upon anv 
Buch stocks, funds or securities as are here 
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inbefore mentioned for the benefit of the 
person or persons who under the trusts 
herein contained shall become entitled to 
the principal fund from which the same 
respectively shall have proceeded, with 
power for the said trustees or trustee to 
resort to the Accumulation of any preced- 
ing year or years and apply the same for 
or towards the maintenance or education 
of the child for the time being presumptive- 
ly entitled to the same respectively." 

Later on in the Will there is the follow- 

in? clause:— “And if either of them the 

said Man* Harriet Annie Wilson and the 
% 

said Hester Alice Gray shall die leaving no 
child living at her death who being a son 
shall attain the age of twenty-one years or 
being a daughter shall attain that age or 
marry, then after the death of either of 
them the said Mary Harriet Annie Wilson 
and the said Hester Alice Gray and on such 
default or failure of children, I bequeath 
the said nrnpies and the investments repre- 
sentin' “.ie same or so much thereof as 
shall not have become vested or has been 
applied under the trust aforesaid unto my 
,n Charles Thomas Campbell Gray whom 
l hereby appoint as my residuary legatee." 

The facts material for the purpose of 
understanding the claims and contentions 
before us have been admitted. Hester Alice 
Gray died on the 28th of November 1922. 
When she died she had no issue living. 
Her only son E. G. Adams had died in 
June 1918 after having attained twenty-one 
years of age. The claimants before us are 
Mrs. Gray the widow and representative 
of Charles Thomas Campbel Gray 6on of 
the testator, and Rev. Mr. Adams the 
father and representative of E. G. Adams. 
The case for Mrs. Gray has been put in 
two ways and it is contended that in 
either of those two ways she would be 
the person entitled to the monies now- 
representing the bequest aforesaid of 
Rs. 30.U00. It is firstly contended that the 
interest created in favour of the children 
of Hester Alice Gray is a contingent in- 
terest and on a proper construction of the 
various clauses in the Will no child of 
Hester Alice Gray could get a vested in- 
terest in it, unless both of the two con- 
tingencies are satisfied, namely, completion 
of the twenty first year and surviving 
I-lester Alice Gray the mother. On this 
it is argued that as E. G. Adams did not 
ourvive his mother but died before her, 
he took no vested interest although he 


completed his twenty first year. In default 
therefore of any children of Hester Alice 
Gray taking it ‘is said that Mrs. Gray who 
now represents the son of the testator 
has become entitled. Secondly, in the 
alternative, it is contended that assuming 
that E. G. Adams took a vested interest 
in the fund, the later clause in the Will 
above recited containing the gift over is 
in the nature of a defeasance clause and 
on a proper construction thereof when 
he did not survive his mother, his vested 
interest, if any became divested and de- 
volved by way of gift over upon the 
representative of the testators son. 

The contention on behalf of Rev. Mr. 
Adams was that on a proper construction 
of the Will the son of Haster Alice Gray 
took a vested interest on his completing 
his twenty first vear even before the death 
of his mother and that the gift over clause 
could not on a proper construction there- 
of operate by way of defeasance at any 
rate with regard to any interest already 


ested. . , . 

What we have, therefore, to decide is 

rhich of these two sets of contentions 
hould be upheld as being the right one. 
['he learned Judge on the Original Side 
ame to the conclusion that as E. G. Adams 
lid not survive his mother he took no 
•ested interest in the estate and he ac- 
lordinely derided that Mrs. Gray was 
entitled to the fund. We have heard full 
irguments from the learned Counsel on 
,oth sides and after a careful considera- 
,ion of all the contentions we have come 
o the conclusion that the decision of the 

earned Judge was wrong. 

The learned Judge appears to ha\e 
misdirected himself by a consideration of 
the terms of the gift over clause in arm- 
ing at a conclusion with legard . l °, 
question of vesting. Holding ‘hat there 
was no vesting he concluded that the gift 
aver clause should have operation. 

The questions for solution, therefore, are 
firstly, whether on a true construction of 
the several clauses in the W ill, . • 
Adams obtained a vested interest in the 
fund in question, and secondly i he 
did, whether such interest ^jame dives^ 
P.l hv the *dft over taking effect on ms 

d vine before his mother and not surviving 


LT.ere is no dispute about the lHem 
bequeathed to Hester Alice way. 
remainder is given to the lantul 
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Child of the said Hester Alice Gray who, 
being a son shall attain the age of 21 
years. This is the clause, therefore, which 
has to be looked at for the purpose 
of determining the question regarding 
the nature of the estate given or be- 
queathed. And unless a contrary intention 
to be gathered from any other clause in 
the Will should be found to affect the 
nature of the estate given under this 
clause, it follows that the question whether 
or not E. G. Adams obtained a vested 
interest in the fund should be determined 
solely by reference to this clause. We 
shall advert later to the other clauses in 
the Will bearing in any manner on the 
present question. It is perfectly clear 
from all the text books and the decided 
cases that if a bequest' is to a person 
for life and after his death to his 
children, the bequest becomes vested in 
each child as and when he or she is born 
and the vesting is not postponed till the 
death of the life-tenant. The expression 
“after the death” is taken to indicate merely 
the time when the gift over becomes reduc- 
ed to possession and not the time when the 
right to such possession vests. See Hallijax 
v. Wilson (3). The principle underhing 
this- rule, is that no contingency is imported 
by the fact that the legacy is given after a 
life-estate in the property bequeathed. As 
nothing is more certain than that every 
person who lives must die, the death of a 
life-tenant is an event not contingent but 
certain; and, therefore, a gift on the death 
of a life-tenant is a bequest to take effect 
not on a contingency but on an event certain 
to happen; and, therefore, the donees of the 
gift are held to obtain a vested interest in 
it as and when they come into being. But 
if the bequest had been not merely after the 
death of the life-tenant but to such of her 
children as may survive her or should be 
alive at her death, then clearly the condition 

WOTS? 8 ° r b 5- ng alive at her dea,h 

-5 t condltlon Precedent to the 

S SdS and in Such a case - therefore, 
no child thatdoes not so survive will acquire 

in , lhe bluest. Tim ob- 
vious principle underlying this rule of con 

life U t C ei 0 ft nj 9 - lhat th0Ugh "be death of Z 

certafS that S th°p H ' Stil .‘„ it is b >- 110 nieans 
certain that the donee will survive the life 

thA? 1 / .A nd l f £ r °m the words of the °ift 

^ 10n ° f the teStat0r is clear 'bat the 

^3) (1809) 16 Ves. Jun. l 68; 33 E. R. 947; 10 R. R 
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persons taking should be only such persons 
as survive or are alive on the death of the 
life-tenant, then it follows necessarily 
that it is a‘ contingent gift upon 
the donee surviving the life-tenant. Till 
such contingency is fulfilled, there can be 
no vesting. But there are no such words in 
the clause creating the bequest under refer- 
ence. The words merely are “after the 
death of Haster Alice Gray" and there are 
no such words as “to such of the children 
of Haster Alice Gray as may survive her or 
should be alive at her death." It, therefore, 
follows that if the words of the gift had been 
merely “to Haster Alice Gray and after her 
death to her children or child" E. G. Adams 
would have taken a vested interest in the 
fund on his birth. But then there are 
further words in the clause, rt'r., “who being 
a son shall attain the age of 21 years"! 
There can be no doubt whatever that the 
attaining of 21 years is clearly a condition 
and the intention of the testator was, (apart 
from other clauses in the WiE>that no son 
of Hester Alice Gray who does ^ attain 
21 yearn should take. The requirement 
therefore, that the son of Hester Alice CK*’ 
to take should be one who had attained \- 
years is a contingency and would make the*’’ 
bequest a contingent bequest. The posi- 
tion then is this: that a bequest to E G 
Adams which would otherwise have vested 
on his birth is made contingent on his at- 
taining 21 years. It logically follows from 

r 'tIiF 0 ? 1 t,0 l!- t iat .‘b® contingency being 
fulfilled on his attaining 21 years the be 

quest becomes vested in him immediately 
on his attaining 21 years without any refer- 
ence whatever to the death of his mother 
Allce f , Gra V whether such death 
af,W W * ^uld 

This was what was decided in Maitlav.l 
v. Chahe (4) The principle or correctness 
of this case has never been doubted Thus 
it is clear that under the terms of the clause 
in the \\ ill creating the bequest and on its 
proper construction. E. G. Adams obtabed 

bg ‘ n "’ e tod 0n llis '«*» 

Having arrived at this result without anv 
consideration whatever to the other y 
in the Will, we may now cotider theW 
ing of such other clauses on this conclusion 
lhe provision in the Will with iSd . 
the application upto one half oi/ oHhO 

(4) (1822) 6 Madd. 243; 56 E. R. 108 4; 23 R. R. o 
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corpus of the fund for the advancement of 
any child of Hester Alice Gray with her 
consent in writing during her lifetime and 
after her death at the discretion of the 
trustees, is also a clear indication of the in- 
tention of the testator as deduced above. 
For, it clearly points to a considerable 
benefit in the legacy accruing to such 
children even before the arrival of the 
period of distribution. Again it is signifi- 
cant that the testator in that part of the 
clause should have used the words “the 
then expectant, presumptive or vested share 
or fortune of that child"— words which are 
obviously calculated to suggest the possi- 
bility contemplated by the testator of a 
vesting in a child even before the death of 
the mother. The provisions in the Will in 
the succeeding clause relating to the gift 
of the interest or income relating to the 
share or fortune of each child is also a clear 


admittedly the only son of Hester Alice 

Gray and what vested in him was the whole 

% 

of the fund in question. 

It onlv remains then to consider the 

w 

question whether on this basis of the fund 
having vested in E G. Adams on his at- 
taining 21 years, there resulted any divest- 
ing under the clause containing the gift 
over. 

The clause containing the gift over which 
lias been contended to operate by way of 
defeasance or divesting any estate vested in 
E. G. Adams has already been set out. It 
is significant to begin with that in this 
clause there are no words of defeasance or 
divesting. But at the same time the words 
of the gift over are perfectly clear. Ac- 
cording to the clause, in the event of there 
being no child living at the death of Hester 
Alice Gray the .gift over is to take effect. 
If the words had been merely that on the 


indication regarding the intention of the 
testator- a*™ the vesting. This rule was 
laid <T->n bv Jessel, M. R. in Fox v. Fox 
(5). 

fT .In re Turney, Turney v. Turney (6), Lord 
- justice Lindley referred to this case of Fox 
' v. Fox (5) and followed it as good law, 
and In re Ussher, Foster v. Usslier (7), 
Justice Astbury also followed it. 

It is also significant that in this part of 
the. Will the testator while referring to a 
minor child of Hester Alice Gray speaks of 
it as entitled in expectancy but at the 
same time refers to the share or fortune of 
each child as separate .and the income ac- 
cruing from it also as distinct The provi- 
sion for the accumulation of the interest and 
compound interest relating to the share of 
each child separately for its own benefit is 
absolutely inconsistent with the idea of the 
share not vesting in the child even before 
the child should attain 21 years of age. It 
is further very significant that the testator, 
should refer to the period of such accumula- 
tion as a period during which there is 
suspense of absolute vesting. 1* rom all 
these indications the inference is streng- 
thened, which has been arrived at already 
independently of them, that the estate taken 
by E. G. Adams was a vested interest on 
his completing 21 years. There is no ques- 
tion in this case of the quantity of the in- 
terest so vested, because E. G. Adams was 

(5) (1875) 19 Iu| 286: 23 W. It 314. 

f.i ( 18.19 » 2 Ch. 739; 09 L. J. Ch. 1; 16 W. R. 97; 61 

T 048 

'(7) (1922) 2 Ch. 321; 91 L. J. Ch. 521; 127 L. T. 453. 


death of Hester Alice Gray "without leaving 
children" there should be a gift over, those 
words "without leaving" children would 
by construed only as meaning “without 
leaving or having had children who have 
attained vested interest", and would not be 
held to be apt to disturb any vested in- 
terest as was held in the case of In re 
Colloid, Colloid v. Lawton (8). But the 
words are not merely “without leaving 
children" but “leaving no children living 
at her death", and there being no possible 
ambiguity about such words, it has been held 
that such words should beconstrued literally 
and be given effect to. The leading case 
on this point is the case of In re Hamlet, 
Slepheny.Cunningham(2). Thelearned Judge 
in the First Court followingthiscase held that 
E. G. Adams did not obtain a vested interest 
in the fund in question. It is impossible 
to understand how the learned Judge 
treated this case as an authority for com- 
ing to the conclusion that he did that there 
was no vesting of the fund in E. G. Adams. 
The case is undoubtedly an authority with 
regard to the gift over clause. But as re- 
gards the vesting itself, Lord Justice Cot- 
ton in that case held that two of the 
children who had attained 21 years befoie 
their mother's death had acquired a 
interest. At page 432* he says this: The 

daughter was under age and unmarried at 
the testator's death. She afterwards mar- 
lied and had several children, two of whom 
attained 21 and so squired a vet 

8 ) 11903 ! 2 Ch 299; 72 h. J. <'h. 568: 66 L. T ._i4n 1 _ 

~ *Poge of (1686) 39 Ch. 
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terest ; but all the children died before 
theirjmother." Again at page 435* the same 
learned Judge observes as follows: “The 
argument which appeared to me to deserve 
most consideration is that these words were 
to be considered as a mere continuation of 
the limitation which was to take effect if 
no vested interest was obtained by the 
children under the preceding words. Both 
the Counsel for the appellant relied on the 
words of the introduction. ‘ And in the case 

my said daughter’ 

They said that those were not words which 
would be naturally used if the testator was 
defeating a previously vested interest. But 
I am struck with this, that in the latter 
part of the Will, where the testator disposes 
of the unsold part of his real estate, he 
first gives it to the children by words 
which clearly would give them vested in- 
terest on their births, and then introduces 
a gift over by the same words as those we 
are now considering. I do not much rely 
on that clause as showing us what his in- 
tention was, but only as showing us that 
he used the words “And in case" to in- 
troduce a limitation displacing a previous 
vested gift, a limitation which clearly was 
intended to displace a previous vested in- 
terest, and which could not be contended 
to be merely carrying out a series of limi- 
tations to take effect on failure of the pre- 
vious objects of the gift" And further on 
at page 438* he states “but there is no in- 
consistency in a gift over defeating a pre- 
vious vested interest" and concludes with 
the following sentence : “In my opinion, 
on the true construction of this instrument, 
the words express the event on which the 
gut over was to take effect too clearly.. ..not- 
withstanding any view we may have that it 
would have been much better if the testa- 
tor had made a different disposition" 

ln re Hamlet Stephen v. Cunningham 

tv ’ frtrtK 0re f fa I from bein S an author- 
H nd not ve8lin S is strong 
authority m favour of its vesting. As 

HtVl di \ est . in .S' however, it is.no 
fjfv 8 clear decision in favour of the 

wl T°?a T behalf of the respondent 

& t h T feU our8 , elves b °und to 
iouow that decision and hold that th P 

3ha11 °°t l>*ve be- 

rages 01.(1888) 39 Oil. D.— [Ed,] 
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come vested". The law, it has been said, 
does not favour divesting, and in any case 
the condition for divesting and the inten- 
tion to divest should be clearly made out. 
As it has been already pointed out there 
are no words in the clause indicating any 
defeasance or divesting. But as observed 
by Lord Justice Cotton in the case of In re 
Hamlet , Stephen v. Cunningham (2), if 
the gift over is absolutely clear it may 
necessarily involve a defeasance or divest- 
ing. The raison d'etre of such decisions as 
In re Cobbold, Cobbolit v. Lawton is that 
such words as “leaving no children" should 
be construed merely as meaning “leaving or 
having had no children who have not 
obtained vested interest" and should be 
construed so as not to disturb or divest any 
vested interest. In other words.unless from 
the gift over clause the intention is per- 
fectly unambiguous, clear and definite that 
any vested interest whateve^should cease 
and become divested, the groover will 
not be held to have that effect. In the pre- 
sent case, however, the intention of the tes- 
.talor is perfectly clear from the words Le 
had used that the gift over should not/ 
operate in respect of any interest that has ' 
vested. It, therefore, follows from this that 

the. intention of the testator in the gift over 
clause was not to divest any vested interest. 

The learned Counsel for the respondents 
contended in effect that the gift over clause 
should be read as if the words “or so much 
thereof as shall not have become vested" 
were not there. We could not possibly 
accede to any such contention. He also 
relied strongly for his argument on the 
case of Young v. Turner (il). So far as the 
question of the gift over and divesting 
is concerned that case is undoubtedly a 
case quite similar to the case In re Hamlet 
Stephen v. Cunningham (2). 

i 1 !' is Jl case v. Turner (0) un- 

doubtedly bears many points of resembl- 
ance to the case before us, and it, therefore 

follows that if there were no points of dis- 
tinction between that case and this, we might 
have felt bound to follow the decision in 
that case of the very learned Judges whn 
constituted that Court. • 

The questions considered and decided in 
that case were exactly the same that have 
arisen for decision in this case, namely 
whether m the first place any estate did 
vest in a child that attained 21 years but 

(9) (1861) 30 L. J. Q. B. 968; IB. * g 550 . r , 

56; 8 Jur. (k. s.) 52; 121 IS. K. 819; 12-1 £ H 645 . ^ 1 ' 
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died befoie the termination of the life- 
estate and in the second place, whether 
even if the estate did vest there was no 
divestment by the gift over if on the death 
of the life-tenant there should be no issue 
of her body alive. The main decision in 
the case was that even if there had been 
vesting, there was a divesting as the result 
of the clause containing the gift over. 
This is what Justice Blackburn who 
delivered the judgment of the Court 
in that case has said “And if an 
estate did vest in the issue of the body 
of the niece attaining twenty-one it would 
be divested upon the death of such issue 
in her lifetime under the terms of the ill." 
In this view it was unnecessary for* the 
learned Judges to consider the question- 
whether having regard to the terms of the 
particular Will the estate had or had not 
vested in such a child. We must take it 
that it is for that reason that the case is 
generally cited only as an authority for the 
position lb< the general rule that a gift 
over wl~n is directed to take effect on the 
death of some person without leaving issue 
should not be construed in such a manner 
cs to divest any estate already vested is 
not applicable to cases where the intention 
is perfectly clear from the language of the 
instrument that what was clearly intended 
was that the gift over should take effect 
if on the death of the life-tenant there 
should be no issue living of the deceased life- 
tenant. The rule laid down by this case is 
that if from the gift over clause the inten- 
tion of the testator is to be clearly gather- 
ed that any estate that may have vested 
previously' should be divested on the con- 
tingency 'referred to in the gift over clause 
then such intention should be given effect 
to and not otherwise. . 

It is the same rule that following this 
case of Young v. Turner (9) that was again 
laid down in In re Hamlet, Stephen v. 
Cunningham (2) and it is accepting the 
rules so laid down that we came to the 
conclusion that having regard to the par- 
ticular words of the gift over clause in 
the Will before us the testators intention 
clearly was that no estate which had become 
vested should be divested by the gift over 
clause. So far, therefore, as the construc- 
tion of the gift over clause is concerned, the 
conclusion we have arrived at is cleat ly in 
consonance with the rule laid down in the 

case of Young v. Turner '9). 

But that case was also sometimes refer- 


red to as an authority with regard to the 
question of vesting though the decision in 
the case as already observed turned only 
on the construction of the gift over clause. 

It is clear, however, that in that case 
Justice Blackburn delivering the judgment 
of the Court found that the object of the 
testator was to provide only for such of the 
issue of his niece as may be living at the 
time of her death. The words in the Will 
before the Court were “and if my said niece 
shall depart this life leaving only one child 
of her body lawfully begotten, then I give 
and devise’ the property unto such only 
child and his or her heirs as soon as he or she 
attains the age of twenty one years afore- 
said." From the terms apparently of this 
clause of the Will the Court came to the 
conclusion in that particular case that the 
intention of the testator was that only such 
children should take as survived the mother. 
So far, therefore, as the question of vesting 
is concerned: Young v. Turner (9) should be 
deemed to belong to that class of cases 
where having regard the language used in 
the particular instrument it was held that 
the intention of the testator was that surviv- 
ing the mother or being alive at her de- 
cease was one of the conditions of the vest- 
ing of the estate. 

We have already referred to that class 
of cases and held' that on the language of 
the Will before us it was clear that E. G. 
Adams obtained a vested interest in the 
fund. If, therefore, the intention of the 
testator in the gift over clause was that the 
clause should not affect any interest already 
vested it necessarily follows that any 
estate vested in E. 0. Adams could not be. 
held to he vested or defeated by anything 
contained in the gift over clause. 

The learned Counsel for the respondent 
contended that in the view taken by us of 
the gift over clause there could be no case Oi 
vesting of a part of the estate as would 
seem "to have been contemplated in the 
words in the gift over clause already refer- 
red to, namely, ‘ or so much thereof as shall 
not have become vested." But what we 
have been concerned with was the inten- 
tion of the testator; and we cannot adopt 
a construction which would have the effect 
of defeating the clear intention of the tes- 
tator merely because the words used by 
him might refer to a contingency which 
might never arise, more especially having 
regard to the fact that do one can be 
certain in the case of such complicated pro- 
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. • „ nmv m- miv not tlic minds of Hie persons tarred that irremediable 

Visions what continge C . . damage might be caused to their business unless the 

arise. enforcement of the orders imposing the tax were 

In our judgment, therefore, the learned stopped at once, the remedy by way of injunction is 
Jud"e below was wrong and the appeal appropriate and necessary to safeguard their interests, 

r c°eea s a»d stakl be allowed. 1. will be ' 1L*H 

declared that the estate having become in g 80 of the G j. c f,, 2 .1, cols. 1 & 2.' 

a nt « t • • V V 


U ^ ^ O 

vested in E. G. Adams there was no divest- 
ing of that estate and that, therefore, on 
his death it passed to his representative 
his father. Having regard, however, to the 
extremely difficult nature of the questions 
involved, we think this a proper case in 


on both 
v. n. v. 
z. K. 


Appeal allowed. 


Section 81 of the Bombay District Police Act pro- 
vides an additional remedy which the party concerned 
may follow but it does not bar a suit, which it may 
be otherwise open to the party to file. [p. 23, col. 2.) 

Government is not empowered by s. 25-A of the 
Bombay District Police Act to levy any cess or rate, 
mvoiveu, we utiiiii tuts a proper case m Section 4 </j of the Bombay Revenue Jurisdiction Act 
which we should direct that the taxed costs refers to a cess ora rate authorized by Government 

00 between niim-nev and client nf Both and not to a cess or rate authorized by the District 
as betw een allot net and client of both Magistrate with tho previous sanction of the Com- 

parlies m this appeal also should come missioner such as is contemplated in s. 25-A of the 

but of the estate. We certify for two Counsel Bombay District Police Act. [ibid ] 

on both sides. Bert ion 4 (/) of the Bombay Revenue Jurisdiction 

Act applies to a ccss or rate which is legally 
authorized by Government. It does not apply to a 
case in which the legality of the order of the Govern- 
ment is questioned, [itirf.] 

Section 21 of the Bombay General Clauses Act is 
intended to be of general application and applies to n 
notification issued by the Government under s. 25 of 
the Bombay District Police Act. AvJs, therefore 
open to the Government to alter the- terms and 
operation of a notification issued under the latter 
provision if minded to do so. [p. 24, col. 2.] 

( f’nder s. 25 of the Bombay District Police Act 
Government has no power to cull upon A to make a 
payment on behalf of B. It is open, however to the 
Government under sub-s. (2> it.) of the section to 
charge any section or sections or class or classes of 
persons, and under the powers mentioned in s ‘>1 0 f 
the Bombay General Clauses Act, it is open' to'them 
to add to amend, or vary a previous order on this 
point, bo long as in substance the tax or rale is n 
lax or rate levied on another class of persons living 
withm area concerned, it is within the legal authority 
of the Government to make the alteration, [p, 24 eoh 
p. 25, col. 1.] * * 

The Court is not concerned with the propriety of 
e t ii x or rAtf it. is •. *» %. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 64 of 1923. 
August 15, 1923. 

Present: -Justice Sir Lallubhai Shah, Kr„ 
Acting Chief Justice, and Mr. Justice Kemp. 
B HAG OH AND DAGADUSHA 
GUJARATI and others— Plaintiffs 
—Appellants 
versus 

SECRETARY of STATE for INDIA 
and another— Defendants— Respondents. 

. B ™' b 0 a V P‘ 3trict Puhce Act (IV of ISOO), «. 2, 1. 26 A 
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Muled before expiry of period of notice, maintain - Hornet nfiSU* ?> 1 no " ficaUon - waders. 25 of 

.aWity °f~ Disturbance— Compensation, levy of— r 11 t V* n ! k 1 ollce Act > calls upon tho 
Police charge, levy of- Notification, alteration in Co'lwtor to coffee 1 the rale or tax imposed and dor. 

T' ty ? f 7 Suit /«• declaration of illegality JJ 1 “ [J® ,nce cnl ! «P<« the Municipality 

of. olificahon whether maintainable- Irregularity in 1 , P :V, ^ ", S rc , t l mrcd b y wb-s. (44 of tho 

notification, effect of— "Final" in $ meonino ^ ctl ? does not render the notilieation illetml Th« 

..menl and Duirict Alagutrate. « Th, ? ?-. of , an , lrr egulanty which does not 

•eMVit rul ? contained in s. 80 of the “J ccl lbe 'ceahty of the tax or rate imposed, [p. 25 

G. F. C. is a rule of procedure and does not affect in c mi . 1 “ ^ .. * 

CaUS u ° f action or tllc rights of the m The express provismu ns to the finality of nn order 
t" herc the cause of action requires au 1 oK „ V, ls n , cl M “£wtn»te “nder sub-s (l) 0 f 

immediate remedy by way of injunction the Courts 2 1 A ol 1 10 B ° mba y District Police Act which 
-have power to entertain the a „ it beforetheexpiryof COntnlned in sub - 6 - «> of the section .IS, 11 

6 wav of nravSt^ /f, d ° f “ ^mediate remedy bv 
£ol 7 21 P ° f the wron 8 complained of. Tp. 21, 


application of s. 21 il\Sl tXXS'F"' 8 
Act to such an order, [p. 26, col. 2.] * eru ^ aUfloa 


xpl.20 

Daymen? “ofe 0 ! per . sona } B ‘« ed heavily and the 
measures which woSldwJseSjrious apprehensToi in 


Quare:— Whether the Commissioner has power to 
revise such an order from time to til j . 
introduce changes into it ? t,m ° t0 

Where, however, the District Magistrate ],»«, not 
made a requisition on the Collector under sub“s m 
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ofthe section, the stage of finality contemplated 
by the provisions of sub-s. (I) has not been reached 
and the subject is still open to the District Magistrate, 
[p. 28, col. 1] 

It is fur the District Magistrate with the previous 
sanction of the Commissioner to requite the Collector 
under s. 25- A (1) (5) «»f the Bombay District Police 
Act, to recover the amount of compensation deter- 
mined under the section in such proportions as he 
may, with the like sanction, draw from all in- 
habitants of the area declared under sub-s. (1* (n) (ii) 
or from any section or sections or class or classes of 
such persons and it is for the Government to deter- 
mine the same questions under s. 25 of the Act 
with regard to Police charges. A Civil Court can 
interfere only when the discretion is exercised in 
such a manner as to enable the Court to say that 
it is not an exercise of the discretion within the 
meaning of these sections!?^. 30, col. 2; p. 31, col. 1.] 
Section 25-A of the Bombay District Police Act 
does not provide for any enquiry as to an order 
under sub-s. (1) (6) of the section. The words "after 
such enquiry as he deems necessary are to be found 
in sub-s. 1 (a) and do not govern cl. (6). p. 31, col. 

The omission to hold an enquiry departmcntally 
arranged is not suflicient to vitiate a direction given 
by the District Magistrate under s. 25-A(l)(fc). The 
provisions of a 71) of the Bombay District Police 
Act would condone such an irregularity in the 
procedure, 

An oblig#mrv provision in a Statute cannot be 
aljowed to be ignored without adequate grounds, 
[p! 25, col. 2.j 

Per Kemp, ./.—So far as a suit against the Secretary 
of Slate is concerned the words ofs. SO of the C. 
P. C. are imperative and make no exception in the 
case of suits for an injunction and a Court of Law 
is not entitled to graft on to the plain wording of 
the section a qualifying clause excepting suits for an 
injunction from the operation of the section. Belief 
by way of injunction is a kind of relief which 
must have been in the contemplation of the framers 
of the Code when the section was drafted and re- 
drafted. It makes no dilterenco that the injury 
apprehended is immediate or irreparable. No suit 
may bo instituted against the Secretary of State 
until the expiration of the two months’ notice 
required by the section, [p. 31, col. 2.] 

Where, however, a suit is for an injunction against 
a public servant in respect of a threatened act, the 
section has no application and no notice is necessary 
under the section before the institution of the suit, 
[p. 32, col. 1.] 

Section 1 of the Bombay Revenue Jurisdiction Act 
does not stand in the way of a suit in resjiect of a 
wholly illegal and unauthorized cess or rate purporting 
to be authorized by a Government ora Public ollicer. 

I p. 33, col. 1 | 

Section SO of the Bombay District Police Act refers 
to suits for damages against a Commissioner, Magis- 
trate, or Police Ollicer and has no application to a suit 
for an injunction restraining the District Magistrate 
from collecting a rate or tax illegally imposed by the 
Government or by the District Magistrate, nor does 
such a suit fall within the purview of s. 81 of the Act. 
[p 33, cols. 1 & 2.] 

There is nothing in s. 25-A of the Bombay District 
Police Act to suggest that no fresh order can be passed 
by the District Magistrate in accordance with the 
revision of his first order - . the Commissioner. The 
word “final'* in sub-s. Jlx fta section does not me8n 


that the District Magistrate can only make his order 
under that section once and for all. The use of the 
"; ord merely excludes the jurisdiction of the 

Courts and not the powerof the Commissioner or the 
District Magistrate toalteran order passed under the 
section, [p 31, cols. 1 & 2.] 

1 he finality provided for an order under s. 25-A 
cl I of the Bombay District Police Act means to 
give a linnl effect to the ultimate order which the 
District Magistrate, with tlu previous assent of the 
Commissioner may, subject to the revision of the Com- 
missioner or in accordance with any such revision, 
pass. The clause is not intended ‘to exclude the 
powers which by s. 21 of the Bombay General Clauses 
Act are included in a power to issue an order, fp. 35, 
col. 1.] 

If a charge for Additional Police levied under s. 25 
of the Bombay District Police Act is not a rate on 
properly. H is a tax. however it may be described in 
the notification and is, therefore, within the powers of 
Government to levy under the section. Any objection 
to the form of such a notification is cured by s. 79 of 
the Bombay District Police Act. [p. 35, col. 2J 

The Courts are not concerned with whether Govern- 
ment or the District Magistrate have judged correctly 
the party who should pay the Police charge, or the 
amount of compensation under ss. 25 and 2o-A of the 
Bombay District Police Act, provided the Government 
or the District Magistrate has exercised its or his 
judgment on the point. That is a matter left to 
Government under s. 25 and to the District Magistrate, 
with the previous sanction and subject to revision by 
the Commissioner, unders. 25-A. Section 25-A was not 
intended to jiermit the Court to enquire into the 
question as to who were the persons really responsible 
for the occurrences in respect of which the cess is 
levied, [p. 30, cols. 1 2.] 

First appeal against a decision of the Dis- 
trict Judge, Nasik, in Suit No. 3 of 1922. 

Sir Chimanlal Setalvad , Messrs. G. N. 
Thakore and li. J. Thakore , for the Appel- 
lants. 

Messrs. Kongo, (Adyocate-General) and 
S.S.Patkar , Government Pleader, for the 
Respondents. 

JUDGMENT. 

Shah, Ag. C. J.— This is an appeal 
from the judgment of the District Judge 
of Nasik in a suit filed by 58 shop-keepers 
of Malegaon against the Secretary of State 
for India in Council rnd the Collector of 
Nasik. The suit was filed for a declaration 
that the Government Notification, dated 6th 
June 1922, directing a levy of the costs of 
certain additional Police and of the amount 
of compensation from the ihop-keepers of 
Malegaon whether Hindus orMuhammadans 
was illegal and for an injunction restrain- 
ing the defendants from making the re- 
coveries authorised by the said notifica- 
tion. 

It will be necessary to state in some detail 
the facts which led tc this notification. 
But before doing so, I may state that the 
suit was defended on various grounds which 
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are indicated by the issues raised at the 
trial. The first five issues relate to he pre- 
liminary objections to ti.esuit, and the iu .\t 
our issues (Nos. 5 to 8) relate to the merits 
of the case. The learned District Judge 
found that the suit was barred by s. bU 
of the 0. P. C. as it was hied before 
the expiration of two months after the 
notice of action was given and that the 
suit was barred by the provisions of 
s. 81 of the Bombay District Police Act 
(IV of 1890 as amended by various sub- 
sequent Acts.) Issues -Nos. 2,3 and 4 were 
found in favour of the plaintiffs. On the 
merits the issues were decided against the 
plaintiffs. In the result the suit was dis- 
missed with costs. ...... 

It may be mentioned that original plaint- 
iffs' Nos. 4, 10, 11, 24, 27, 46, 53, 54, and 
55 withdrew from the suit; and it was 
heard as regards the remaining 48 plaint- 
iffs. 

They have all appealed to this Court, and 
practically all the points raised in the 
lower Court have been raised in the course 
of the arguments before us. We have heard 
the parties fully and we have been assisted by 
the clear arguments of the learned Counsel 
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• „ f ,he letters were referred to in the correspond- 

U fJ.eto.hc Pie- once which was already put in, as they 
s 1 . ! . ,i„ Lt we* e likely to be useful for a general under- 


standing of the facts from beginning to 
end and as. the parties consented we have 
admitted them in evidence in appeal 
The facts are briefly these. Serious ri: ts 
took place at Malegaon on the :5th of April 
1921, which resulted in the loss of a life 
and some property. A notice was issued on 
the 13th May by the District Magistrate 
relating to an inquiry under s. 25- A of the 
Bombay District Police Act inviting all the 
persons to be present with proof of their 
claims for compensate which had been 
duly presented and all persons who wished 
to oppose the same (Ex. 102). On the 17th 
May the Commissioner, C. D. authorised the 
District Magistrate to declare the area in- 
cluded within the boundaries of the 
Municipality of Malegaon as the local area 
inhabitants of which had caused or con- 
tributed to the riots and unlawful assemb- 
lies at Malegaon on the 25^h and 26th 
April and to determine the amouVA of com- 
pensation awnrdable under the section; and 
he further authorized the District Magis- 
trate to require the collection to recover 
the amount so determined from the adult 


on both sides. Broadly speaking the im- the amount so determined from the adult 
portaut points are two. One is a preliminary male Muhammadan inhabitants of the said 
point relating to the notice required by s. 8*0 local area. 

of the C. P. C„ and the other relates to the Further proposals from the District Magis- 
legality of the new tax or rate levied on trate as to the proportions in which the 
the nlaintiffs (a) in respect of the addition- compensation should be recovered from 


point relating to the notice required by s. 80 
of the C. P. C„ and the other relates to the 
legality of the new tax or rate levied on 
the plaintiffs (a) in respect of the addition- 
al Police and (6) in respect of the amount 
of compensation determined under s. 25-A 
of the Bombay District Police Act. The 
other preliminary issues are not so import- 
ant, and the point relating to the merits 
covers a number of points of varying 
degrees of importance, which I shall notice 
when I come to deal with the question. 

The facts which led to the notification 
and then to the suit have been fully stated 
in the judgment of the lower Court. I shall, 
however, state them briefly, confining the 
detailed statement only to the essential 
facts. 


such inhabitants were awaited. In com- 
municating this authority to the District 
Magistrate he gave the following further 
directions: — 

“ (2) The Commissioner does not think 
that participation by Hindu merchants in 
the collecting and accounting of Khilafat 
Fund subscriptions affords sufficient ground 
for making them liable to contribute to the 
compensation. 

The Commissioner agrees that the re- 
covering authority should be the Collector 
and not the Municipality. 

♦ * * * 


At the outset I may state that two letters 

one of the 7th Deember 1921 and the other 

bf the 15th December 1921 by the District 

Magistrate to the Commissioner have been 

put in here. The learned Counsel for the 

appellants made an oral application for the 

production of these letters in the course of 

the argument, and the learned Advocate 

General for the defendant No. 1 expressed 

his willingness to put them in. As these 
» 


(1) The District Magistrate should him- 
self personally conduct the enquiries for 
determining the amount of compensation 
recoverable. 

For this purpose he should hold regular 
public proceedings and should allow to all 
parties concerned or their Pleaders full 
opportunity for stating their case and for 
cross-examining witnesses. These proceed- 
ings should be held at -Malegaon. A finding 
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should be separately recorded and publish- 
ed on each claim for compensation." 
(Ex. 101). 

On the 20th May 1121 the declaration as 
to the area under s. 25 A la) ( ii ) was made 
by the District Magistrate. (Ex. M2). 
The previous sauction of the Government 
there referred to appears to be a mistake 
for the sanction of the Commissioner. 

On the 4th July 1921, after making the 
necessary inquiry the District Magistrate 
decided the questions of compensations and 
sent the tile of tire proceedings to the Com- 
missioner (Ex. l'"^ 

On the 17th Afigust 1921, the Commis- 
sioner varied the amounts in some of the 
awards and confirmed all the other awards. 
The total sum sanctioned by him amounted 
to Rs. 5,01,516 (Ex. 101.) 

On the Kith August the Commissioner 
also settled the list of exemptions under 
s. 25-A, sub-s. (21 and passed the following 
order ✓ 

“ The t-^ftil amount of compensation pay- 
able according to the awards as finally 
revised by the Commissioner under s. 25 A 
of the District Police Act, 1690, comes to 
Rs. 5,01,546. 

2. This amount should be assessed and 
recovered in the following manner subject 
to the exemptions of which a list is hereto 
attached, from the following two classes of 
male adult Muhammadan inhabitants of the 
town of Malegaon in the Nasik District 
and such other inhabitants of the said town 
as may be hereafter nolified. 

Class 1— Payers of income-tax— Each to 
pay 9 times the amount of the income-tax 
payable by him in 1920-21. 

Class 2— All others— Each to pay an 
equal share of the balance of the total 
charges after deduction of the amounts 
recoverable from persons of class 1. 

Provided that if any person in this class is 
the owner of more than one hand loom he 
shall pay an extra share for every loom 
owned by him in excess of one. 

3. The amounts due to be recovered in in- 
stalments spread over three years ending 
Julv 31st, 1924." (Ex. 134). The only 
thing that remained for the District Magis- 
trate to do at the time was to give a direc- 
tion to the Collector to realise the amount 
of compensation in the above proportion 
under s. 25-A, (1) (b). But apparently that 
was not done. 

The Government also acted under s. 25 
and imposed additional Police upon Male- 
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gaon. On 1st July 1921 the Government 
issued a notification directing additional 
Police of the strength indicated therein to 
be empluyed at Malegaon for one year and 
ordering “the cost -of such additional Police 
to be defrayed wholly by a tax imposed on 
the male adult Muhammadan inhabitants of 
the said town as may be hereafter notified 
by a rale assessed on their property." The 
estimated cost of such Police was about 
Rs. 46,174 (Ex. 96) 

On the Uth July 1921, they further direct- 
ed that the cost of the additional Police 
should be recovered as follows’:— 

"Class I— Payers of income-tax— Each 
person to pay an amount equal to the 
amount payable by him as income-tax for 
the years 1920 -21. 

Class II— All others to pay in equal share 
the balance of the charges after deduction 
of the amounts recoverable from person in 
class I. 

Provided that if any person in this class 
is the owner of more than one hand loom 
he shall pay an extra share for every loom 
owned by him in excess of one." (Ex. 97). 

On the 21 1 July 1921, the District Magis- 
trate communicated this notification to the 
Municipality under s. 25, sub-s. (4) with the 
letter from the Commissioner dated 19th 
July and gave direction as to the method of 
collection (Ex. 100). 

On the 8th October 1921, the Government 
slightly altered the first notification accord- 
ing to which the cost of the additional Police 
was Rs. 46,473 (Ex. 98). 

The Municipality was unable to make 
the collections as required. The President 
of the Municipality wrote to the Collector 
on the 1st December 1921 explaining at 
length the difficulties of the Municipality 
the unwillingness and objectionable con- 
duct of the Momins to make the payments 
and the poverty of a large number of the 
Momin adults at Malegaon, and asking for 
advice as to what should be done. This 
is a long letter and explains the situation 
as it then existed according to the President 
of the Municipality (Ex. 105). 

Then the District Magistrate wrote two 
letters, one on the 7th December and the 
other on the 15th December 1921, which are 
admitted in evidence in appeal. He practi- 
cally agreed that the Municipality would 
not be able to make the collection and sug- 
gested that both the collections— the Police 
charges and compensation— should be 
lumped together to . be collected by the 
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Collector bv taking the saris woven by the red in by even’ local official, be now accej t; 

Momins, that is by taxing the shop keepers, 
who purchase saris from them. Up observes 
at the end of the second letter a-' foil >w.-: 

"The shop-keepers were easily made to 
collect the Khilafat Funds. Let them now 
be made to Collector our compensation." 

(Exhibits A and B in appeal). 

On 30th December the Commissioner 
wrote the Collector pointing out the diffi- 
culties in accepting his suggestions as to 
the shop keepers being made to pay as it 
would result in shifting the burden from 
the Momins to the shop keepers who were 
not covered by the notifications and were in 
fact excluded by the Government. He sug- 
gested some method of collecting the 
amounts by taxing the sari as it would be 
sold by the Momins to the shop-keeper. The 
Collector’s endorsement dated 6th January 
1922 on this letter shows, however, that he 
thought that the Commissioner’s suggestion 
was practically the same as his suggestion 
(Er. 146). The Commissioner then wrote 
to the Government on the 14th January 1922 
recommending in effect that the Collector's 
recommendations might ’ be accepted (Ex. 

147). It seems that the matter was 
making slow progress for reasons which may 
not be all known on this record and it is 
possible that they were waiting for the 
final result of the appeals to the High Court 
by those who were convicted and sentenced 
in the Malegaon riot cases as it appears from 
the letter of the 7th December. 

Then comes the confidential letter of the 
7th March addressed by the District Magis- 
trate to the Commissioner in which he re- 
viewed the whole question and recommend- 
ed that the shop-keepers should be taxed. 

The whole of this letter is important and is 
really the genesis of the new notification 
which forms the bone of contention between 
the parties. I shall onlv state that in para 
4 he explains that the suggestion of the 
Commissioner made in the letter of the 30th 
December is unworkable, and suggests in 
para. 5 the reasons for taxing the shop- 
keepers. In that paragraph he suggests the 
following inquiry in the case of the Hindus if 
necessary “If it be suggested that the non- 
Mohammedans are not to be held respon- 
sible for any payment and that this proposal 
brings in a certain number of Hindus then 
I go back to the original issue between Mr. 

J®®?* a - n< ^ f/ att aQ d would suggest 
that the views of Mr. Simcox based on many 

yeara kaowledge of Malegaon and concur- 

S 


cd by Government, namely, that the Hindus 

were either actively behind the Khilafat 
movement (as shown, for example, by their 
collecting money for the Khilajat Paisa 
Fund) or passively sympathised with it 
and in any case took - no line in support 
of law anil order and that, as a matter of 
fact, the whole town should be held responsi- 
ble for the mis-deeds of certain of its in- 
habitants unless any individual can prove 
that he was actively and publicly on the 
side of Government thi'Vighout the trouble. 
Not one of these r r ‘/Slants and shop- 
keepers is known to co^ t within this cate- 
gory. Nevertheless to'pntant any injustice 
being done to the Hindus, I would propose 
that the Deputy Collector in charge of 
Malegaon Sub-Division should hold a sum- 
mary inquiry at which the Hindu shop- 
keepers in these two lists should be called 
upon to be present and that they should 
be given any opportunity of furnishing 
proof, that before, during ts*.d after the 
riots they were actively and’ publicly on 
the side of Government: the decision of the 
Deputy Collector on confirmation by the 
District Magistrate to be final and con- 
clusive." 

He proposes a scheme and in para. 7 sum- 
marises the arguments. 

"7. In support of this scheme I would 
summarise the following argument — 

(1) The shop-keeper who actually makes 
the payments will not be out of pocket. He 
will naturally pay less for the sari to the 
Momin from whom he buys it and in selling 
he may put up the price of the finished 
article and he will charge the Momin more 
for the yarn which he sells to him. He 
will cover himself at every point and the 
maker of the sari will pay as Government 
intend. Therefore, there is no hardship in 
making the shop-keeper, the agent for the 
collections. 

(-) Instead of having to deal with a' 
whole community we confine our collections 
to not more then 84 men. The machinery 
for collection is made correspondingly easier 
and cheaper. 

(3) The Momin weaver/ even if he did 
not abandon the town in large numbers, as 
lie conceivably might if recoveries were to 
be made direct from him, would be a cer- 
tain defaulter.and none of the coercive mea- 
sures of the Land Revenue Code for recovei v 
would be practicable or advisable. His 
moveable or immoveable property is aegli- 
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gible and to put him in the Civil Jail would 
provoke a riot. 

(4). On the other hand the shop-keepers 
own bothmoveableand immoveable property, 
they are residents of the town, they are few in 
number and coercive measures can be used 
agaiust them. Since it has been shown 
that they can shift the burden on toothers 
it is reasonable to assume that they will do 
so, and will pay what is demanded of them 
rather than make themselves liable to such 
measures. Contumacy, on their partis less 
likely to provoke ar^dLand to cause any dis- 
turbance." (Ex. l/vSe 

The Commission Afigent this letter to the 
Government on the 9th March endorsing 
the Collector’s recommendations (Ex. 107). 
The Government wrote to the Commissioner 
on the 5th April 1922 approving of the Dis- 
trict Magistrate's suggestions as follows:— 
With reference tv correspondence ending 
with your memorandum No. P. 0. L. 3-181 
dated the 9th ^'.arch 1922, on the subject 
noted above^ am directed to inform you 
that Government approve all the District 
Magistrate’s proposals contained in his 
letter No.P.O. L. 100-A, dated the 7th March 
1922. The Collector should be told that 
, His Excellency the Governor has person- 
ally read his report and thinks it excel- 
lent. 

2. I am to forward herewith a copy of 
the opinion of the Remembrancer of Legal 
Affairs and to request that you . will be so 
good as to submit revised draft notifications. 
Your report should indicate the grounds 
for holding that the Municipality has made 
default in accordance with the proviso to 
b. 26 of the District Police Act IV of 1890. 
Meantime the summary inquiry proposed 
by the District Magistrate Nasik, in para. 
5 of his letter quoted above should be pro- 
ceeded with." (Ex. 146.) 

* * * * 

The District Magistrate wrote to the 
Commissioner with reference to the above 
letter (Ex. 109) on the 21st April and on 
the same day directed the Sub-Divisional 
Magistrate to make an inquiry in the 
terms of the following memorandum:— 

“The Sub-Divisional Magistrate, Male- 
gaon, is informed that Government have ap- 
proved all the proposals made by the Dis- 
trict Magistrate in his letter No. P. O. L. 
1U0-A of 7th March 1922 for recovering the 
monies due from the people of Malegaon. 
The necessary notifiw* k-'s authorising the 
recoveries are tcmg orep. red and os 60 on 


as they are issued by Government, the work 
of recovering must be taken in hand. The 
Sub- Divisional Magistrate will remember 
that in all sum of Rs. 2,14,619 is to be re- 
covered before July 31st. 

2 . Meanwhile the summary inquiry pro- 
posed in para. 5 of the original letter should 
betaken in hand, and the Sub-Divisional 
Magistrate is requested to arrange to hold 
this inquiry at Malegaon at as early a dale 
as possible. The inquiry should be conduct- 
ed summarily. The Sub-Divisional Magis- 
trate will see that no inquiry is necessaiy 
in the case of the Momins whose names 
are in the lists, as to their liability lo 
make payment since this point was deter- 
mined last year. The inquiry as to the 
liability only extends to the Hindus. On 
the other hand the estimate of the number 
of saris and of the bales of yarn is to be 
made in respect of all the persons, both 
Momins and Hindus, and if the Sub-Divi- 
sional Magistrate thinks that the assistance 
of the Income-Tax Inspector will be of 
advantage to him in making these estimates 
he should apply for it. 

3. Each man’s case should be taken 
up separately and orders recorded and 
these should be reported to the District 
Magistrate who will pass final orders 
under s.25(a) (1) (6) of the Police Act. 

4. The District Magistrate hopes that 
it will be possible for the Sub-Divisional 
Magistrate to finish these inquiries by 
the time that the notifications are issued 
by Government, so that the orders to the 
Collector for the recovery of the sums due 
can forthwith be issued. 

5. Both the Sub-Divisional Magistrate 
and the mamlatdar are requested to give 
as wide a publicity as possible to the 
principle on which Government have now 
decided to recover the charges. The more 
generally these principles are known the 
easier it should be for the money to be 
recovered, and in any case there need be 
no secrecy about the matter." (Ex. 108). 

The Sub-Divisional Magistrate issued the 
following public notice :— 

"All the people of the town of Malegaon 
are hereby informed as follows ' The 
amount of costs of additional Police and 
the compensation amount in connection 
with the riots that took place at Malegaon 
in the year 1921 are to. be recovered 
as herein below set forth :— 

The shop-keepers who sell yarn to the 
Momins of Malegaon or who purchase 
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saris from them are to be considered as The dates of instalments and the am ) nuts 
agents for the purpose of the recovery of t« be paid by individual merchants as 


agents for the purpose of the recovery 
these amounts. 

From every such shop -keeper purchasing 
saris or selling yam, annual recovery will 
be made for three years on behalf of the 


cr 

o 


V V J - 

settled by the Sub-Divisional .Magistrate, 
Malegaon, on a recent enquiry made by 
him a3 regards the annual average dealings 
of merchants dealing in yarn and saris 
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Momins at the rate of G annas per sari will be duly communicated to the persons 
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purchased and of Ks. 5 per bale of yarn 
sold. Before such recovery is made, we 
shall give notices to the respective shop- 
keepers in that behalf and make inquiries 
at Malegaon on the date fixed. This in- 
quiry will commence very shortly. May 
this be known. Date the 21st April 1922". 
(Ex. b9>. 

It may be mentioned that there was no 
reference either in Ex. 108 or Ex. 109 to 


concerned by notice. May this be knoxvn. 
Date the 20th May 1922." (Ex. 90). 

On 6th June 1922 the Government 
published the notification, the legality of 
which is in question 
The material terms f r ?'*eof are these:— 
“No. 152: — Whereas - 0 yV Wears to His 
Excellency the Governor W.J Council that 
the conduct of the inhabitants of the 
town of Malegaon in the Nasik District 

m « ft ft % a * a 
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the nature of the summary inquiry pro- has rendered it expedient to employ ad- 
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posed by the District Magistrate in his 
letter as to the liability of the Hindu shop- 
keepers; and it is noticeable that Ex. 89 
is practically silent on the point of this 
summary inquiry as to the Hindu shop- 
keepers. On the 25th April the Bub- 
Divisional Magistrate issued notices to 
the individual shop keepers which related 
to the proposed amount of the tax (Exhibit 
92). On the 2Jth May 1922, the District 
Magistrate published the following public 


ditional Police in the said town, the 
Governor in Council in supersession of 
Government Notifications Nos. 6423 dated 
1st July 1921, 6801, dated lllh July 1921 
and 9911, dated Mh OctobT^ 1921. is 
pleased in exercise of the powers conferred 
by s. 25 of the Bombay District Police 
Act, 18 JO, (Bom. IV of 1890). (1) to 
direct the employment in local area 
of the said town of additional Police of 
the strength and cost herein below set 

# .1 n ■ > 
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notice. All the people of the town of forth for a period up to the 3lstMavl9 9 3 

^ h^q°^K re h e J* e by informed as follows:— with effect from let July 1921 and (2) 

iLniS Af beei l t0 > recover tbe to direct the cost of such additional Police 

amount of TnmnljTT 11011 ? 1Ce and the as herei »‘ bel o w set forth shall be defrayed 
Si ) v holly hya taximposed oq the Muhammadan 


. | . . , 4 , ~ UUO 

tameJ in the riots that took place at 
Mihgaon on the 25th and 26th of April 
in the year 1921 from the shop-keepers 


dealing in yarn and sar^ by leVing a o The sZL°n T 

rate on each halp nf JLiJ . . sai< ? tonn as ar e here in-belo\v 


• - ■ — - — 

income-tax payers who are inhabitants 
of the said town and by a rate assessed 
on the property of such other inhabitants 


Itl °T - aCh b t le °! yarQ " old aad 011 uuimeu n 

® a _ c A ; Z Purchased at Malegaon. And forth" :- 
pending publication of Government noti- 
fication authorising the levy of such rate, 

J h ® .? e ° pb ? concerned are hereby informed 

amount Ma S' 3 ^ at , e . Nasik, that the 

ki 1 b re J covered 1Q first year 
will be recovered in three equal instal- 
ments mslPoH . • ? 1 luscai 


notified in the manner here-in-below set 


[The annual charges for the additional 
Police are estimated at Rs. 46,437]. 

fnrlpr in L Council is pleased 

jftff l ? d, . rect lhQ t the cost of the 


ments instead of in one insulment as Editin', p T Ck lhat k the cost of the 
originally proposed and the said amount i S Pol,ce as above se t forth and 
wi l be recovered at the rate of Rs 5 Der R«? compensation of 

balp nf -j . .. KS,D P e r Rs 5,04,516 awarded by the District Mach- 


■KqIa o per 

bale of yarn and at the rate of 3 
annas per sa H instead of 6 annas ner 
as originally proposed. PCr 

* covered i„ th 


trate, Nasik to claimants who suffered 
damages in the riots of 25th and 2Gih 
April 1921, under s. 25 A of the said Act 
SL be 1 a ^ es , sed a nd recovered as here-ii,’ 


next two years will be r cover din tbn,p IT be e83ed a nd i 
years. But it will h« dfS? • j , 30 below 8et f °rth 

“ Me ih 0 1 fh™ ,f iQl " paPyay ” Se 
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payable on the 1st August 1921, 19’2 and 
1923. 

Class II— The balance of the combined 
charges, after the amount recoverable 
from persons of class I has been deduct- 
ed, shall be recovered on behalf of the 
Mom in adult weavers of Malegaon, from both 
Muhammadans and Hindu shop-keepers 
of Malegaon dealing in saris and yarn, 
who shall pay every year upto 3 1st May 
1923 beginning from 1st July 1921 a rate 
calculated by the Z^Astrict Magistrate, Nasit, 
at a sum not a/^ing 6 annas multiplied 
by the averagj/^mber of saris hitherto 
purchased by from Momin weavers 
of Malegaon annually or a sum not ex- 
ceeding Rs. 5 multiplied by the number 
of bales of yarn hitherto sold by them to 
Momin weavers of Malegaon annually, as 
the case may be. 

And whereas the Municipality of Male- 
gaon has made a default in the recovery of 
charges ojj/^ccount of the said additional 
Police, the Governor in Council is pleased 
to direct, under the proviso to s. 26 (1) 
of the said Act, that the recovery of the 
said charges shall be made by the Col- 
lector of the District, along with the 
compensation money as an arrear of land 
revenue due by the persons as described 
in classes I and II". (Ex. 99). 

After the notification was published the 
District Magistrate wrote to the Collector 
(Ex. 110) asking him to make both the re- 
coveries. The direction as to Police charges 
is given under s. 26 and that is really 
the direction of the Government com- 
municated to the Collector. As regards 
the compensation it is mentioned in para. 
3 of the letter that the Municipality is 
unable to recover the said amount. But 
it may be remembered that as regards 
the compensation from the beginning it 
was decided by the Commissioner that 
the amount should be recovered by the 
Collector (see Ex. 101). 

On the same day several merchants of 
Malegaon presented a petition to the 
Collector (Ex. Ill) in which they complained 
of the illegality and injustice of the 
Government notification of the 6th June, 
but they were informed orally by the 
Collector that the orders would not be 
changed. Notices were served on the same 
day upon the merchants to pay the res- 
pective amounii . Exhibit 94 is a sample of 
these notices. A fte. 'ef-r-ing to the Govern- 
ment notification each merchant was in- 
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formed as to what was payable by him for 
the year ending 30th June 1922, and that it 
was payable in three instalments falling due 
on 1st July 1922, 1st October ly22 and 1st 
January 1:)23 The merchants were further 
informed that in case of default in the pay- 
ment of any of the instalments the whole 
amount for the three years will be liable to 
be recovered at once as an arrear of land 
revenue. On the 24th June 1922, some of 
the shop keepers sent a memorial to the 
Government through' the Collector (Ex. 120). 

On the 26th June the notice of this action 
required by s. 80 of the C. P. C., was given. 
It was received by the Collector on the 27th. 
The present suit was filed on the 27th June 
and an application for temporary injunction 
was made on the same day. On 30th June 
the application was rejected by the District 
Court. The plaintiffsappealed to the Court 
from the order of the 30th June. On 22nd 
September 1922 this Court granted a tem- 
porary injunction on the plaintiffs giving 
security on the grounds indicated in the 
judgment (Ex. 25;. There were two other 
similar suits (Nos. 4 and 5 of 1922) in that 
Court but there are no appeals in those* 
suits: and we are no longer concerned there- 
with. The written statement need not be 
detailed as the defences are indicated by 
the orders. I may, however, quote para. 6 
of the statement in which the defence as 
to the nature of the new tax or rate has been 
stated in these terms:— With further re- 
ference to para. 7 and with reference 
to paras. 8 and 9 of 'the plaint, defend- 
ants submit that the words "on behalf of 
the Momin adult weavers of Malegaon" oc- 
curring in the said Government Notifica- 
tion No. 152 dated the' 6th June 1922 and 
certain words to the same effect occuring 
in a notice issued by the Sub-Divisional 
Magistrate on 21st April 1922 have been 
wrongly construed by the plaintiffs. The 
true intention of the order as finally passed 
by Government under s. 25 and those pass- 
ed by the District Magistrate and the Com- 
missioner under s. 25-A was that payments 
should be made by both the Hindu and 
Muhammadan shop-keepers and merchants 
dealing in saris and yarn in their own in- 
dividual capacity as being primarily res- 
ponsible therefor and r.ot as agents for the 
weavers. It was, however, intended that the 
said shop-keepers and merchants should be 
at liberty to recover the payments made 
by them’ from the weavers by charging 
them more for the saris they purchased 
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from them and the yarn sold to them. It 
is not correct to say that the Hindu and 
Muhammadan shop-keepers as a class were 
held not to be responsible for the riot, 
directly or indirectly. It is also not correct 
to say that the notification was made to 
operate retrospectively. The additional 
Police was entertained from 1st July 1921. 
The cost thereof was accordingly payable 
on and from that date". 

The defences are sufficiently indicated 
by the following issues raised in the lower 
Court;— 

“1. Whether the suit is bad for want 
of due notice as required by s. 80 of the 
C. I'.C? 

2. Whether the suit is liable to be dis- 
missed for failure to give a notice as requir- 
ed by s. 80, cl. 4 of the Bombay District 
Police Act, 1890 ? 

Note:— Mr. Akut states that this issue can 
affect defendant No. 2 only. 

2-A. Whether the suit is liable to be dis- 
missed under s. 81 of the Bombay District 
Police Act, 1890? 

3. Whether the suit is barred under s. 4 
cl. (/) para. 3 of the Bombay Revenue 
Jurisdiction Act of 1876? 

4. Whether this Court has jurisdiction 
to decide legality or otherwise of the Noti- 
fication No. 152 of the Home Department 
dated the 6th June 1922 and other orders 
passed under the Bombay District Police 
Act, 1810? 

Note:— This issue has reference to s. 79 
of the Bombay District Police Act of 1890. 

5. Whether the Government Notification 
No. 152 of the Home Department dated the 
6th June 1922 is ultra vires? 

6. Whether the said Notification con- 
templates retrospective effect? If 60 , whe- 
ther this portion of it is legal? 

Note:— Mr. Akut objects to the form of 
this issue. 

7. Whether the amounts have been arbi- 
trarily and illegally fixed behind the back 
of the plaintiff? 

8. Whether a permanent injunction as 
prayed for should be granted? • 

9. What order should bs made as to 
costs? 

Ik ^^it should be the valuation for 
Pleaders fees? 

11. What should the deeree be?" 

I have already referred to the findings 
and the result of the suit. 

I shall first deal witji the preliminary 
points raised in the arguments before us in 
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appeal. The most important among them 
is the point as to notice under s. 80 of the 
C P. C. The section provides as follows:— 
'“No suit shall be instituted against the 
Secretary of State for India in Council, or 
against a public officer in respect of any act 
purporting to be done by such public 
officer in his official capacity, until the ex- 
piration of two months next after notice in 

writing has been, in the case of the Sec- 
retarv of State in Council, delivered to or 
left at the office of, secretary to the 
Local Government or t^fcol lector of the 
district, and, in the r M of a Public 
officer, delivered to hiVSoiw left at 


his 

office, stating the cause 6? action, the name, 
description and place of residence of the 

plaintiff and the relief which he claims " 

There is no objection to the form of the 
notice given in this case : but it is urged 
that as the suit was instituted before the 
expiration of two months next after the 
notice, it should be dismissed\Gn the one 
hand it i9 urged that it makesno differ- 
ence whether the suit be against the 
Secretary of State for India in Council or 
against a Public Officer and that what- 
ever the nature qf the suit, it cannot be in- 
stituted before the expiration of two months. 
On the other hand it is urged that the 
principle of not requiring the aggrieved 
party to wait for two months when the 
circumstances require that the proposed 
act should be immediately prevented with 
a view to stop an irremediable loss to the 
party the Courts have entertained suite in 
spite of the peremptory provisions as to 
notice in the interests of justice and vari- 
ous decisions have been referred to in 
support of that view. It is urged that the 
provision is a rule of procedure and does 
not affect the right ; and where the right 
requires an immediate remedy the Courts 
have entertained the suits, where they have 
been satisfied a| to the need of an imme- 
diate remedy by way of prevention of the 
wrong complained of . 

After considering the arguments on both 
sides, I am content to accept the view 
taken by this Court in Secretary of State 
for India v. Gajanan Krishna (l) and Sec- 
retary of State for India v. Gulam Rusul 
(2) as to the powers of the Court to enter- 
tain suits for injunction against the Sec- 
retary of State for India before the expira- 
tion of two months from the service of 
(1) 10 Ind. Cis. 631; 33 B. 362; 13 Bom. L R ’73 
{-) 31 lad. Oas. 535; 40 3, 302; 18 Bom. L. R. 243, 
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notice As I understand the observations 
in Da^al Khxishal v. Secretary of State for 
India (3) they do not in any way conilict 
with or modify the view takeu in the two 
cases just referred to. As regards a similar 
suit against a public officer in respect of any 
act purporting to be done by such public 
officer, I accept the view taken by this Court 
in haginlal Chunilal v. Official Assignee 
(4). The question whether” a suit for in- 
junction could be filed against the Secretary 
of State for Indian spite of the provisions 
ot s. 80 of the C^ r ‘0. before the expiration 
of two month/.- ,.^4 the date of the notice 
was not decidf^'ja Hari v. Secretary of 
State for India (b/. but the case was decided 
on the ground that in that suit and under the 
circumstances of that case no injunction 
could be claimed against the Secretary of 
State. The observations in that case at 
page 451* that the Court should, if possible, 
always require notice, however short, to be 
given relat^f to an ex parte injunction 
during the pendency of the proceedings and 
has nothing to do with the point we have to 
consider. 

I am aware of the weight due to the con- 
tary view taken in Secretary of State 
for India v. Kalekhan (6) and m 
Muradally Shamji v. Long (7). I have care- 
fully considered these decisions, and the 
wording of s. 80 in the light of the argu- 
ments urged at the Bar; but I still think 
that the view taken in the Bombay de- 
cisions, which I have above referred to is 
the right view. I agree that the words.“in 
respect of any act purporting to be done" 
apply to the “public officer" only and not to 

the Secretary of State for India in Council. 

But as I understand the principle under- 
lying the decisions, which I am prepared to 
follow, it is independent of these words and 
in my opinion, applicable to suits against 
the Secretary of State for India as well as 
to suits against public officers. The really 
difficult question is whether the imperative 
provisions of the section do not exclude the 
application of the principle based upon 
such considerations as may arise in suits for 
injunction where the necessity fcr the re- 


medy by way of an injunction is made out. 
In applying this principle, this Court has 
(3) on Ind. Cas. 122; 22 Bom. L. R. 1089. 

(4; 17 Ind. Cas. 876: 37 B. 243; 14 Bom. L. R. 1148 

(5) 27 B. 424; 5 Bom. D. R. 431. 

(6) 16 Ind. Cas. 917; 37 M. 113; 23 M. L. J. 181; (1912) 
M. W. N. 786; 12 M L T. 224. 

;7> 53 Ind Cas, 627; 44 B, 555 : 21 Bom. I,. R 980 
'Bag- of 27 Jl.— [A’d.J — 
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followed the ratio decidendi of the English 
decisions in Attorney-General v. Hackney 
Local Board(S) and Flou-erx. Local Board of 
Low Leyton (9). In the sections which were 
under consideration in these two cases, the 
provisions as to notice were not less impera- 
tive than the words of s. 80 of the Code; 
and the decisions were not in any 6ense 
dependent upon the view whether the ex- 
pression was “act purporting to have been 
done" or “purporting to be done". They are 
based on the broad consideration of the • 
object of the notice and of the necessity for 
a speedy remedy according to the nature 
of the wrong complained of. It is true 
that in virtue of the provisions of the Public 
Authorities Protection Act, 1893 (56 and 57 
Viet. c. 61) there English decisions have 
not the same value now as they had before 
the Act was passed so far as their actual 
application is concerned. When this Court 
adopted that view in dealing with the 
point as to notice under the old District 
Municipal Acts of 1873 and 1884 it W89 
based upon this broad consideration though 
partly it was based upon the effect of the 
words ‘ anything done or purporting to have 
been done" used in s. 48 of Bombay Act II 
of 1884. [See Shidmallappa Nxxrandappa v, 
Gokak Municipality (10) and Harilal Bam- 
chandlal v. Himat Manekchand (11)]. The 
rule contained in s. 80 is a rule of procedure 
and does not affect in any way the cause of 
action or the rights of the parties. If the 
cause of action requires an immediate 
remedy by way of injunction, and if s. 80 
is literally applied, the party aggrieved 
would have no remedy. It seems to me 
that this Court has accepted a view which 
is in consonance with justice, equity and 
good conscience, which is not in any sense 
based upon any technical rule of English 
Law, and which is in accordance with the 
rule that has been followed in England in 
cases where the provisions as to notice were 
no less stringent than we have here. 

It i9 desirable that this question should 
be decided one way or the other in a manner 
which would be practically final and leave 
no scope for such elaborate argument as is 
unavoidable under the present state of the 
decisions. I have not overlooked the desir- 
ability of having this question consideied 

(8) (1875)20 Eq. 626: 44 L. J. Ch. 545; 33 L. T. 244. 

(9) (1877) 5 Ch D. 317; 46 L. J. Ch. 621; 36 L. T. 
760; 25 W. R. 545. 

(10) 22 B. 605; 11 Ind. Dec. (x. b.) 985. 

(11) 22 B. 656; 11 Ind. Dec. (x. s.) 1006. 
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bv a Fall Bench of this Court, but under 
the circumstances of this case, we both 
agree, it is not necessary to do so. 

It remains to consider whether this is a 
case in which the relief by way of injunc- 
tion was essential to meet the requirements 
of the case. On a consideration of the ad- 
mitted facts it seems to me that it was. It 
appears that the shop-keepers as a class 
were not taxed in 1921 either as to the ad- 
ditional Police or compensation charges. 
In April and May 1922 the Sub-Divisional 
Magistrate made enquiry as to the extent 
of their business in saris in the next prece- 
ding year; and in the result in J une 1922 the 
shop-keepers were required to pay Rs. 92.874 
‘ for Police charges and Rs. 5,04546 
during three years ending with June 1924. 
The amount payable for the first year was 
one-third of the total amount and it was 
payable in three instalments. In default 
of payment of any one instalment, the 
whole amount for all the three years was 
to become payable. It appears that the 
plaintiffs, (exclusive of the plaintiffs who 
have withdrawn from the suit) had to pay 
on the 1st July 1922 a substantial sura; 
and ia default of payment they were liable 
to pay the whole amount for all the three 
years (see notice Ex. 94). We also know 
that on the 12th June the Collector had told 
them that the orders were not likely to be 
modified. We also know that when the 
temporary injunction was refused on the 
3Uth June, the Collector immediately pro- 
ceeded to enforce the notices, with the re- 
sult that the shop-keepers had either to pay 
the 1st instalment or to incur the risk of the 
liability to pay the whole amount at once. 
It is urged that after all it was a case of 
money payment, and plaintiffs could have 
waited for two months. It appears, however, 
that the waiting would have been more or 
less formal so far as the defendants were 
concerned, as it is clear from' the conduct of 
the Revenue Authorities immediately after 
the temporary injunction was refused by the 
Trial Court that they were not going to re- 
consider the question. In a case of this 
kind where a class of persons i 9 taxed 
heavily, as in this case, it would not be fair 
to treat the position as one of ordinary 
pecuniary liability of an individual only. I 
am satisfied that this is a case in which at 
the date of the suit a situation had arisen 
which was calculated to cause serious ap- 
prehension' m the minds of the plaintiffs 
that irremediable damage might be caused 
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to their business a9 dealers In saris, unless 
the enforcement of the orders were stopped 
at once. The remedy sought by way of 
injunctim was-appropriate and necessary to 
safeguard their interests under the circum- 
stances. I think, that the suit is not open 
to the objection based on a. 80 of the 
0. P. C. 

The other preliminary objections raised 
on behalf of the defendants may be briefly 
dealt with. It is urg^d that ss. 80 and 81 
of the District Polic^Vt are a bar to this 
suit. Ido not thin‘ r \>ty this argument is 
sound. Section fcO /Q^’no application as 
this is not a suit of t.-Jpjharacter contemp- 
lated by s. 80 sub-s. \lj. As regards s. 81 
also it seems to me that it creates no bar 
to the present suit. The orders published 
by the Government do not require a parti- 
cular class of persons to perform some duty 
or act or to onduct or order themselves in 
a particular manner. It i^n order practi- 
cally directing the Collector^ recover the 
particular amounts from a class of persons. 
That does not appear to me to be an order 
to any particular class of persons (i. e., in 
this case the shop-keepers) to perform any 
duty or act or to conduct or order them- 
selves in a particular manner. Besides it 
seems to me that s. 81 provides an addi- 
tional remedy which the party concerned 
may follow but it does not bar a suit, which 
it may be otherwise open to the party to file. 

It is further urged that the suit is barred 
by s. 4 cl. (f ) of the Bombay Revenue 
Jurisdiction Act, as it is in effect a suit 
to set aside a ces9 or rate authorised 
by Government, under the provisions of 
the Bombay District Police Act. This 
clause cannot apply in terms to the order 
as to compensation amount as the Govern- 
ment is not empowered by s. 25 A of the 
Bombay District Police Act to levy any cess 
or rate and the section refers to cess or rate 
authorised by Government and . not to cesB 
or rate authorised by the District Magist- 
rate with the previous satiction of the 
Commissioner. Apart from this ground it is 
clear that the provision cannot apply where 
the legality of the order of the Govern- 
ment i9 questioned. It would apply to a 
cess or rate which is authorised, that ia> 
legally authorised by the Government. In 
the present case the legal basis for the 
action of Government is questioned, and I 
think that the suit i9 not barred by this 
clause even as regards the tix relating to 
the additional Police charges, provided it 
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is established that the rate is not legal. 
Thus the objection would apply to the 
Police charges, if it be proved that the 
rate is legally authorised. It is necessary, 
therefore, to determine the merits of the 
objections as to the legality of the rate or 
tax. 

As regards the merits it will be conveni- 
ent to deal with the questions as to the 
additional Police, and the compensation 
money quite separately. The provisions of 
ss. 25 and 25- A, th</X«h similar in certain 
respects, are diffe^^-in material particu- 
lars and in orden ^roid confusion I shall 
deal with the tnf, n v. fitters quite independ- 
ently of each other.' - 

As regards the additional Police, the 
authority of the Governmentis derived from 
ss. 25 and 26. 

* + * * 

The objections taken to the legality of 
the Governmept Notification of the 6th 
June, 1922 scxtfar as it relates to the Police 
charge are tnese :— 

(a) First that the Government having 
once decided to levy the Police charges from 
the male adult Momma of Malegaon, they 
could not alter the order and direct the 
whole of it to be levied from the shop- 
keepers. 

(b) That the Government have no power 
under the section to make A pay for D, and 
that the order requiring the shop keepers 
to pay on behalf of the Momins is illegal. 

(c) That after the Municipality made a 
default in payment of the rate levied in 
the first instance the Government could 
direct the Collector to recover such rate or 
tax but the Government could not impose 
a new tax or a rate instead of the first rate 
or tax and ask the Collector to recover it 
directly without first calling upon the 
Municipality to pay the amount or assess 
the rate under sub s. (4) of s. 25. 

(d) That the rate in question is not a rate 
on property ; 

(e) That the powers are not exercised by 
the Government fairly but wantonly, 
arbitrarily and oppressively: 

(/) And lastly that no retrospective 
operation could be given to the notification. 

As regards the first objection it is true 
that the Government first ordered the ad- 
ditional Police for one year and ordered 
the charges to be levied by a tax imposed 
upon the male adult Momins of Malegaon. 
The Momins P weavers and form nearly 
three-fourths or the population of that town. 
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The second notification directed employ' 
ment of the Police in effect for two years- 
As regards the second year's charges the 
objection would not anplv. But that is not 
a sufficient answer to the objection. Under 
the section the Government have the power 
to give directions as to how the charges 
shall be recovered: and s. 2 1 of the Gene- 
ral Clauses Act (Bombay Act I of 1904) 
provides that “Where by any Bombay Act, 
a power to issue notifications, orders....... 

is conferred, then that power in- 
cludes a power, exerciseable in the like 
manner and subject to the like sanction and 
conditions (if any), to add to, amend, vary 

or rescind any notifications, orders ... 

so issued". If this section applies if 
affords a complete answer to the objection 
raised on behalf of the plaintiffs. The Act 
was passed long after the Bombay District 
Police Act of 1*90. and unless it were clear 
that this provision applies to Acts alrfady 
passed it would not help the defendants. 
The scheme of the Act is to distinguish be- 
tween the provisions which are intended 
to apply to all Bombay Acts and those 
which are intended to apply to Borrhay 
Acts made after the commencement of the 
Act. The use of the words “anv Bombay 
Act" in s. 21 indicates that the section, 
was intended to be of general application. 
Therefore, it was perfectly oppn to the 
Government to alter the first Notification if 
minded to do so. 

The stcond objection is more difficult. It 
is clear that the Government have no power 
under the section to call upon A to pay 
for B as an agent of B. It is open to the 
Government under sub-s. (2) cl. (b) to 
charge any section or sections or cIpss or 
classes of persons, and under the powers 
mentioned in s. 21 of the General Clauses 
Act it is open to them, to add, to amend 
or vary the first order on this point. But 
under the section the Government cannot 
call unon A to pay on behalf of B. . The 
proposition as thus stated is not seriously 
contested hy the learned Advocate General. 
The plaintiffs’ case, rests upon the use of 
the. words “on behalf of ‘he Momins in 
the notification and the facts disclosedjn 
the correspondence commencing with /th 
December, 1921 and ending wi h the noti- 
fication of the 6th June. 1922, between 
the District, Magistrate, the Commissioner 
and the Government. The notice issued 
hy the Sub Divisional Magistrate refers to 
the new class of persons as agents of the 
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Momma, and s tal the 

fication is consistent only with hat 'lew. 

If i he matter rested there I th nk the 
objection would be good, as the plaintifls 
or the shop keepers of Malegaon are in no 

sense the agents of Momins. _ . 

But the effect of the notification in law 

is clearly to impose a new tax on the shop- 
keepers. In the written statement th s is 
made clear. I have already quoted that 
passage from the written statement and 
in my opinion, this paragraph has been 
justly criticised by the learned Counsel 
for the plaintifls as involving a change of 
front on the part of the defendants, lhat, 
however, does not enable him to get over 
the difficulty of the notification. Me have 
to consider the true legal effect of the noti- 
fication ; and taking its effect to be that 
a new tax or iate is imposed upon shop- 
keepers’ of Malegaon, it is within the powers 
of the Government, under the section. 

It is hardly reasonable to declare it to be 
illegal, when on that footing it is within 
the powers of the Government to impose 
the tax or rate which has been imposed. 

I am, therefore, unable to allow this objec- 
tion as the effect of the notification is with- 
in the scope of the authority of the Gov- 
ernment. It may be said lhat this view is 
subject to the criticism that it is practically 
allowing the Government to substitute a 
new notification for one which cannot be 
justified in its entirely. But so long as 
in substance it is a tax or rate on another 
class of persons living within the area con- 
cerned, it is within the legal authority of 
the Government and as the Government 
have sought to support it on that footing, 

I do not see how it can he declared to he 
illegal. I need hardly ohserve that the 
Court is not concerned with the propriety 
of the new tax or rale. We are concerned 
with its legality and that is the only point 
with which I am dealing. It is for the 
Government to consider its propriety as 
the Legislature has laid the obligation of 
determining the questions mentioned in 
that section upon that authority. 

As regards the objection (c) it is clear 
that under suh-s. (4) the Government have 
to ask the Municipality of Malegaon to pay 
the amount and assess the tax or rate con- 
formably to their orders. In the present 
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case the Government asked the Mm- >ci| «1- 


or rate levied in .he 

first instance (Ex. 96). The Maine poli- 
ty was unable to recover it from the Mo 
mins and made a default in payment. I.he 
Government then reconsidered the position 
and imposed a tax or rate which was a new 
tax on a different section or class of mhabi- 
ants. If the Government were re imposing 
the old tax or rate they would be justified 
in acting upon the default of the Munici- 
pality which had undoubtedly taken place. 

But 'if the tax is to be 4fe ed as a d,ffer ’ 
enttaxor rate and notrvJSheold rate on 
the Momins the legality t 0 £| course adopt- 
ed by the Government nwjbe considered 
on that footing. It is clear under the pro- 
viso to s 26, sub-s. (2), that the Government 
can ask the Collector to recover the tax or 
rate in respect of which the Municipality 
has made a default. And I think it was 
obligatory upon the Government to ask the 
Municipality under sub s. (\of s. 25 to 
recover this amount ; but m% notifica- 
tion they acted upon the default already 
made by the Municipality. As a practical 
proposition it may be a correct view to 
take : and even legally it would be correct 
if the same tax or rate were to be levied. 
Butin the present case the legality of the 
tax or rate can be established only on the 
footing of its being a different tax or 
rate on another section or class of the 
public of Malegaon: and the Munici- 
pality was not called upon to pay or to 
recover that tax. We have to consider 
the effect of this omission. I think that 
an obligatory provision in the Statute 
cannot be allowed to be ignored without 
adequate grounds. The effect of this omis- 
sion on the legality of the levy by the 
Collector is a question of some difficulty. 
In the present case, it is clear, that the 
Municipality had been unable to do any- 
thing in the first instance : and the Muni- 
cipality had in effect said so. I am not 
prepared to hold that though the tax or 
rate may be legal its recovery by the Col- 
lector is illegal under the circumstances. 
At least as regards the class nf income-tax 
payers undoubtedly there was a default by 
the Municipality and to that extent the 
direction to .the Collector is quite regular. 
And when it is partially legal, for the rest 
the direct reference to the Collector is in 
the nature of an irregularity,, which cannqt 
affect the legality of the tax. 

The objection that it is not a rate on 
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property as described by the Government 
in (he notification has no substance in it. 
It does not matter to my mind whether 
it'is a taxor rate on property. It is a tax 
determined on the footing of the extent of 
the business done during the previous 
years by the shop-keepers. It is in no way 
dependent upon their continuing the busi- 
ness during the period of the recovery of 
the rate : nor does it depend upon the 
extent of the business actively done dur- 
ing the period. /Jljierefore, it is preferably 
a taxon the ap-” keepers as a class of 
persons livin/> ^"^lalegaon; but it is un- 
doubtedly onr^gthe other and the objec- 
tion appears ae to be profitless. 

The next objection is that this tax or 
rate on the shopkeepers is wanton, arbi- 
trary, and oppressive. This objection can 
be more appropriately dealt with along with 
the similar objection as to compensation 
charges. 

As to tlnrfast objection about the retros- 
pective ojferation of the notification I 
doubt whether it is really retrospective for 
it is an order to recover during the period 
after the notification certain charges in- 
curred and to be incurred. But whether 
retrospective or not in its operation it is 
clear that it is within the powers of the 
Government under s. 25 read with s. 21 
of the General Clauses Act. I hold, there- 
fore, that the notification so far as it re- 
lates to the Police charges is not illegal or 
ultra vires. 

As regards the compensation charges the 
powers of the authorities are defined by s. 

25-A which is as follows:— 

***** 

The facts about the compensation money 
have been already stated. It is relevant 
to note that after the Commissioner passed 
his orders on the 16th and 17th August 
(Exs. 134 and 104), there is nothing to 
show that under s. 25 A, sub 8.(1), cl. (6), 
the District Magistrate asked the Collector 
to realise the amount as had been directed 
by the Commissioner. The District Magis- 
trate does not appear to have been satisfied 
with the Commissioner’s orders as to the 
method of realisation ; and whether on 
that account or for any other reason he re- 
frained from taking the step required by 
sub-s (1), cl. (6). Tjien in December the 
District Magistrate started the correspond- 
ence. again. Ultimately in March 1022 the 
Dpi i ioi Magistrate re-opened the subject 
wiili the icsult that the Government issued 
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the notification in question and then the 
Commissioner and the District Magistrate 
were all agreed as to how the amount was 
to be recovered. Then on the 12th June 
the District Magistrate took for the first 
time the step contemplated by sub s. (1), 
cl. (6) and he wrote to the Collector to re- 
cover the amount in the manner indicated 
in his letter of the 12th June (Ex.- 110). 
It is not obligatory to ask the Municipality 
to recover the amount under this section. 
It may also be observed that the author- 
ities mentioned in the section are the Dis- 
trict Magistrate and the Commissioner and 
not the Government. 

The objections urged against the notifi- 
cation so far as it relates to this amount 
are these:— 

(а) The District Magistrate having once 
decided the question and the Commissioner 
having passed his orders on revision the 
question as to who were liable to pay was 
finally settled and could not be re-opened. 

(б) The Government have no power to 
interfere in this matter under s. 25-A. 

(c) The direction that the money should 
be recovered from the “ shop-keepers" on 
behalf of the Momins is illegal. 

(d) That the powers are arbitrarily, want- 
only and oppressively exercised by the Dis- 
trict Magistrate and the Commissioner in 
so far as they make shop-keepers pay the 
whole amount, which is justly payable by 
the Momins. 

(e) That no further inquiry was made as 
is contemplated by s. 25-A or as wa9 sug- 
gested by the District Magistrate in his 
letter of 7th March 1922 before the plaint- 
iffs were taxed. 

As regards the first objection the Advo- 
cate-General has relied upon s. 21 of the 
Bombay General Clauses Act; but there is 
a difficulty in holding that s. 21 applies to 
orders made by the District Magistrate 
under s. 25-A, sub s. (1). Sub-section (4) 
provides that every declaration, assess- 
ment, direction and order made by the 
District Magistrate under sub-s. (1) shall 
be subject to revision by the Commissioner 
but save as aforesaid shall be final. The 
express provision as to finality would ap- 
parently exclude the application of s. 21 of 
the BombayGeneral Clauses Act. It is diffi- 
cult to reconcile this provision as to finality 
with the idea of his being able to vary it 
from time to time. The question whether 
the Commissioner can revise it frcm time 
to time is more difficult. Having regard 
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to the nature of the powers conferred by 
the section, it has been argued that with 
the reference to the oiders and the dircc- 
tions made under sub-s. (1) the Legislature 
intended finality and that the idea of re- 
vising the same from time to time is re- 
pugnant to the scheme and purpose of the 
Bection. I do not desire to decide this 
point, as in the view I take of the facts 
of the case on this point, it is not neces- 
sary to do so. Assuming, without decid- 
ing, that the declarations orders, etc., made 
under sub s. (1) with the previous sanc- 
tion of the Commissioner would be final, 
and that the Commissioner could not re- 
vise the same from time to time thereafter, 
in the present case it is not shown that 
the District Magistrate passed any orders 
under sub s. (1) cl. (6) requiriug the Col- 
lector to recover the amount in any parti- 
cular proportions from the inhabitants of 
the local area or from any defined class 
before he wrote the letter of the 12th 
June 1922 (Ex. 110). It is true that the 
Commissioner passed his orders on or be- 
fore the 17lh August 1921: but as appa- 
rently there was a difference between the 
District Magistrate and the Commissioner 
as to the class of persons from whom and 
the proportion in which the compensation 
money was to be recovered, the District 
Magistrate appears to have waited until he 
got an opportunity to re-open the matter 
on the 7th December. But finally the 
matter was taken up by his successor in 
March 1922, and as a result the Govern- 
ment and the Commissioner accepted the 
District Magistrate's proposals. Then with 
the sanction of the Commissioner for the 
first time the District Magistrate required 
the Collector to recover the amount on the 
new basis. Whether the District Magistrate 
was thus justified in waiting from August 

1921 to June 1922 in taking action under 
cl. (6) is quite a different matter. In de- 
termining the legality of the present orders 
I am not concerned with the propriety of 
that attitude on the part of the District 
Magistrate. But the older of 12th June 

1922 made with the sanction of the Com- 
missioner and communicated to the Collec- 
tor is the first order of its kind on the 
record. _ I may here refer to Ex. 150 
which is a memo signed by the District 
Magistrate and Collector and addressed to 
the Mamlataar asking him to realise the 
amounts to be recovered from the class 
of income-tax payers who were Momins. 

♦ 
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It is to be remembered that the Ccmmis- 
sioner had specified two classes of lie 
Momin adults of Malegaon. As rfgtrcs 
class I, there was r.o difference between 
the District Magistrate and the Commis- 
sioner. Though theie is no letter by the 
Disliict Magistrate asking the Collector 
to recover the amount payable by the in- 
come-tax payers underclass I, thisiremo 
would indicate that without any foiroal 
compliance with the recwirements ofs. 25-A. 
(1) (6), the District Mfo'xrate and Collector 
ordered the to realise He 

amount or that this lo^Hitself was a for- 
mal requisition in rebh'Ji of this class 
of persons. At any ratfThe fact remains 
that as regards class II there wasnoletler 
from the District Magistiate to the Col- 
lector before 12th June 1922. As regards 
the class of income-tax payers the letter 
(Ex. I50)was the first intimation to the local 
officer at Malegaon to recover the amount 
payable by that class undeS\the Commis- 
sioners order dated 16th August 1921 (Ex. 
134). There is no such intimation in the 
case of class II, as to which the correspond- 
ence had been started again by the Dis- 
trict Magistrate by his letter of the 7th 
March 1922. As 8gain6t this it may be 
urged that the letter of the 30th Decem- 
ber 1921 addressed by the Commissicner 
to the Collector would not be appropiiate 
imless the District Magistrate had already 
written to the Collector to recover the 
compensation. I do not think that such 
an inference can arise, as the letter relates 
to the Police charges also, with respect 
to which it is clear that no intimation 
could have been given to the Coltector 
to realise the charges. It is true that 
s. 25-A makes a clear distinction bet- 
ween the District Magistrate and the 
Collector. In fact the same officer occupies 
two capacities. This circumstance at 
times tends to obscure the essential legal 
distinction in official correspondence. But 
on the present record it is a fair inference 
that until the 8th March 1922 no attempt 
whatever was made to recover the amount 
and that until 12th June the District Magis- 
trate did not require the Collector to 
recover the amount as provided ins. 25- A 
(1) (6). This inference is consistent with 
and derives support from the wording of 
para. (4) of the memorandum of the Dis 
trict Magistrate (Ex. 108), in which he 
refers to the orders to be issued to the 
Collector for the recovery of the aumg due 
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Therefore, the final direction under sub- 8. 
(I ) ( b ) revised by the Commissioner as con- 
templated by subs. (4) is that given by 
Ex. 110 at least as regards class 11 of shop- 
keepers. 

Apart from this consideration it is clear 
that when the Commissioner made his order 
of the 16th August, 1921, e reservation was 
made as to “such other inhabitants of the 
said town as may be hereafter notified’’. 
But as the new class of shop-keepers now 
notified is not in sedition to the class of 
Motnins but in the/^ffi of the law in sub- 
stitution of clayf*6e >f the adult male Mu- 
hammadan inhaAfiglts other than income- 
tax payers as fv^iously notified, it in- 
volves a substantia, change : and its validi- 
ty must depend upon the Commissioner's 
power to alter it. As the stage of finality 
contemplated by the provisions of sub-s. (4) 
was not reached, and as the subject was 
still open to the District Magistrate in con- 
sequence of 1m having made no requisition 
on the Colleger under sub s. (1) (6), it does 
not matter to my mind whether there 
was any such reservation in the Commis- 
sioner's order of the 16th August. This 
objection, therefore, fails 

As regards the second objection the 
section does not refer to the Government at 
all. The Commissioner was substituted 
for the Government in the section by 
Bombay Act 111 of 1915: and while the 
position that the District Magistrate and 
the Commissioner may consult the Govern- 
ment is intelligible, the Government has 
no authority under the section in the purely 
legal aspect of the question. The Dis- 
trict Magistrate and Ihe Commissioner are 
the authorities we are concerned with under 
s 25 A, and the legality of their action 
as such is to be considered 

As regards the third objection I would 
not repeat what I have said with reference 
to the same objection as to Police charges. 
The really effective document in this matter 
i9 not the Government notification, but 
the order that was communicated by the 
District Magistrate on the 12th June 1922 
with the sanction of the Commissioner as 
disclosed in the correspondence. As I have 
already pointed out the order to make A 
pay for B would not be legal: but the 
simple order to make A pay would be 
legal. That is the effect of the order : and 
I take the same view, as in the case of 
Police charges, on th : s point. It does not 
matter whether A is„V-*o recover it in 


any indirect form from B or not ; nor 
does it matter whether ultimately A is 
able to recoup himself in trade by taxing 
the article in his dealings'with any - other 
persons. So far as the legality of the tax 
is concerned, in my opinion, it does not 
matter whether the intended economic 
adjustment lakes place as between the 
persons .taxed and those who deal with them 
in saris and yarn at all and if so, to what 
extent 

This brings me to the next objection that 
this tax or rate is wanton, arbitrary and 
oppressive and as such not legally recover- 
able. SirChimanlal Setalwad has relied upon 
the observations of West, J ‘ in Nagar Valab 
Narasi v. Municipality of Dhandhuka (12) 
and generally upon the summary given in 
Maxwell on Interpretation of Statues under 
the heading “Construction to prevent 
abuse of powers" in Ch. IV, 9. II (pages 
226—34, 6th Edition.). It is necessary to 
bear in mind the basic principle of inter- 
ference by Civil Courts in matters which 
are assigned primarily to the* discretion of 
public authorities by the Legislature. Differ- 
ent Judges have expressed in different 
language what appears to me to be the 
same principle, the language being adapted 
to the requirements of the particular case. 
I shall quote a few passages as containing 
an enunciation of the principle which 
underlies the particular objection : 

In Duke of Bedford v. Dawson (13) Sir 
George Jessel, M. R. (page 35b*) observes:— 
“This means that when the words ‘for the 
purpose', are used, that does not imply what 
the plaintiff or some body else may think 
the purpose, or what the Court may think 
is for the purpose, but it means what 
the public body entrusted with the power 
by the Legislature may in their honest 
and reasonable exercise of judgment think 
necessary for the purpose. They are to be 
the Judges, subject to this, that if they 
are manifestly abusing their powers, and 
purporting to use the land for a purpose 
for which manifestly it is not intended, 
the Court will say it i9 not a fair and 
honest judgment, and will not allow it. 
But subject to that limit they are the per- 
sons to decide." It may be stated in the 
words of Lord Esher, M. R. in R. v. Vestry 

(12) 12 B. 490; fi Ind Dec. (k.s.) 810. 

(13) (1673) 20 Eq. 353; 41 L. J. Ch. 549; 33 L. T. 
156. 

•Page of (1875) 20 Eq.-[E«f.] 


I' 
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oi St. Pancras (14) (page 375*) If 
people who have to exercise a pub he 
duty by exercising their discretion^ take 
into account matters which the Courts 
consider not to be proper for the guid- 
ance of their discretion, then in the eye 


BBAGCHAND V. SECRETARY OF STATE FOR INDIA. 29, 

"If that a Momin having more looms than 
one was to count asan extra unit for each 
loom in excess of one. Apparently there 
was difficulty felt by the Municipality in 
realising even the amount of about 
Rs.5O.UU0 (fifty thousand), which was then 
the only charge under s. 25, and apparently 
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179t) :-‘‘An extensive power is confided to tins aimcuuj . . 

the justices in their capacity as justices on a re-consideration taxed he inhabitants 
f a Ka flvnro i c imliMnllv and ‘discretion’ in a different way \fMjn the limits pres 
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to be exercised judicially ; and ‘discretion 
means when it is said that something is 
to be done within the discretion of the 
authorities that that something is to be 
done according to the rules of reason and 
justice, not according to private opinion : 
Rooke's case (16), according to law and not 
humour. It is to be, not arbitrary, vague, 
and fanciful, but legal and regular. And 
it must be exercised within the limit, to 
which an honest man competent to the dis- 
charge of his office ought to confine him- 
self." I have sfelected these passages as 
indicating the range of the Court's powers 
to interfere with matters confided by the 
Legislature to public authorities. 

In dealing with this point we have to 
bear in mind the special purpose of s. 25-A, 
the extent of the powers given to the 


cribed by law as no’^^and. The class 
of income tax payer/" kept exactly 
the same: but for cla:^-<|of adult male 
Momins a comparatively* [^jull class of shop- 
keepers was substituted and they were 
required to make up the whole of the 
balance of both the charges in three years. 
This class consisted of Momins and non- 
Momins. In effect about a hundred shop- 
keepers were called upon to pay nearly 
six lacs of rupees in three j^ars: and if 
we exclude Rs. 38,000 the total amount 
payable by the class of income-tax payers 
according to the figures supplied by the 
learned Advocate General, the balance 
payable by the shop-keepers would be, 
nearly, 5,60,000. 

Out of 102 shop-keepers 48 are Hindu 
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District Magistrate and the Commissioner shop-keepers and their total liablity com 
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for determining the amount and fixing the 
proportion in which it may be recovered 
from different classes and the manner of 
recovering it, and the wide discretion 
given to them to meet the exigencies in a 
disturbed area. This is equally true of the 
powers conferred upon the Government 
under s. 25 also. On the other hand we 
have the fact that a large sum of nearly 
5,00,000 (in round figures) on account of 
compensation, and if we include about 
Rs. 93,1)00 for the Police charges for two 


pared to the total liability of the Muham- 
madan shop-keepers would be roughly 
in the ratio of 17 to 7 that is the Hindu 
shop keepers would have to pay nearly 
3,96.000 and the Muhammadan shop-keepers 
would have to pay about 1,64,000. I have 
taken this ratio from the figures given 
by the Advocate-General, according to 
which out of a total of Rs. 2,37,000 and odd 
the Hindu shop-keepers (48 in number) 
would have to pay Rs. 1,68,000 and odd 
and the Muhammadan shop-keepers would 

1. 1 n A N AAA . * . . 


years nearlysix lac3weretoberecovered.lt have to pay Rs. 63,000 and odd which 


was the view of the public authorities at 
least of the Commissioner and the Gov- 
eminent in*192L, that the inhabitants of this 
area responsible for the amount were the 
Momins and they ware proposed to be 
taxed then in two ways : income-tax payers 
to pay on certain scale and the adult 
male Momins to pay equally nvovided 

so ( w.u 8 H l ifaj l P. : m. I ' J ' u a ,3 ' 61 

JlfiJJb Co. Rep. 93 at p. lOM- 77.3 R mi 

•Pageot tl8 )J) 21 (J. U. ij.— 
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works out roughly the ratio of 17 to 7. 
Both the ratio and the figures are rough 
and intended only to indicate broadly the 
effect of the orders passed in June 1922. 
In a population of about twenty-five thou- 
sand persons only about 103 people are 
selected to pay up such a heavy amount 
The Mmuns generally, who according to 
the authorities even now are responsible 
but from whom it is either inconvenient 
or impossible to recover the amount, are 
o be left pru3tically_ exempt so far ns 
the direct taxation is concerned. Thev 
will have to pay indirectly to aoa* im. 


t 
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certain extent if they are effectively taxed 
through the medium of the saris. It is 
also pointed out that this class of shop- 
keepers is determined without any special 
inquiry with the result that the list 
includes according to the appellants three 
or four persons and according to both sides 
one person in whose (favour) an order for 
compensation has been in fact made. This 
has been stated on a/ comparison of the 
lists Exts. lbt and 1G6. In view of 
these facts it is urged for the appellants 
that the tax isi^nton, arbitrary and 
oppressive. On Jr\ubther hand we have 
the fact that trf>"> mounts are to be levied 
from the inhaj A ‘ l trts of Malegaon. An 
attempt to reel"'; 1 ' it from the adult male 
Momins had fai'ieW in the case of Police 
charges and for the compensation money 
such an attempt was not or could not be 
made. The levy was of an emergent nature 
and for nearly one year nothing could 
be done. The Government and the 
authorities h/a to decide upon the best 
method of recovering it under difficult and 
somewhat baffling circumstances. They 
acted upon a basis which is intelligible. I 
have referred to these facts as represent- 
ing the other side of the question. But 
we have to consider only whether there is 
any sufficient ground to hold that their 
judgment is so unreasonable under the 
circumstances as to make it practically 
not a valid decision under the sections, or, 
in the words used in Duke of Bedford v. 
Dawson (13) whether it amounts to a 
manifest abuse of the powers conferred 
upon the authorities. I am of opinion 
that no manifest abuse of power by the 
authorities is made out; nor can I say 
that they have taken into consideration 
any matter which it was not legally proper 
for them to consider. To adopt the words 
of the argument urged on behalf of the 
appellants I am unable to hold this tax 
to be wanton or arbitrary. There is a 
method in the taxation which is intelligi- 
ble and according to the opinions of the 
authorities, the adult male Momins will 
be taxed indirectly. As regards its being 
oppressive it must be remembered that 
there is a certain degree of hardship in 
6uch punitive taxation in a disturbed 
area, which may be treated almost as a 
normal incident' of it. We need not take 
that into account. There is no doubt a 
certain -degree of extra hardship, and in 

my opinion a real hardship, in such taxa- 
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tion when only a small group is selected 
to make up such a large amount. But 
what we have to consider is whether its 
operation is calculated to be oppressive 
so as to render it liable to be set aside. 
On the materials on this record I am 
unable to hold that it could be justly 
described as oppressive in that sense. In 
my opinion the evidence led on behalf of 
the plaintiffs to prove that this has dis- 
located the business of some shop-keepers ' 
is not satisfactory and I hold that the 
allegation is not proved. But the nature 
of the tax still has to be considered with 
references to its probable effect upon those 
who are taxed. It is clear that the nature 
of the tax is certain in its operation as 
regards the shop-keepers and very uncertain 
in its operation as regards its ultimate 
ad j ustment among the dealers with the shop- 
keepers. After all it is a point in favour 
of the appellants that the class of shop- 
keepers is taxed more because the amount 
caunot be recovered from the adult male 
Momins than because the shop-keepers are 
themselves primarily liable. It is clear, 
however, that the orders represent an honest 
effort on the part of the authorities to 
arrive at the best working method of re- 
covering the amounts leviable under the 
two sections, and they have proceeded with 
calculation and consideration in dealing 
with a difficult situation. Iam, therefore, 
unable to accept the contention that these 
orders of the authorities are illegal on the 
ground of their being wanton, arbitrary and 
oppressive. I must say that I have found 
this point more difficult than the other 
questions of law in the case. It is difficult 
to draw the line beyond which Civil Courts 
cannot examine this question. We have 
not to consider whether this is a proper 
and just mode of taxing the inhabitants 
or any class of inhabitants within the 
area. It is for the District Magistrate 
with the previous sanction of the Com- 
missioner to require the Collector under 
s. 25- A (1) (6) to recover the amount so 
determined in such proportions as he may, 
with the like sanction, draw from all in- 
habitants of the area declared under 
sub-s. (1) cl. (a) (it) or from any section 
or sections or class or classes of such 
persons and it is for the Government to 
determine the same questions under s 25 as 
to Police charges. A Civil Court can interfere 
only when the discretion is exercised in such 
a manner as to enable the Court to say that 
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of the discretion 


[96I.0.1W5] 

it is not an exercise 
within the meaning of these sections, i am 
unable to hold that the discretion is exer- 
cised in that manner in this case. Beyond 
this I express no opinion either as to the 
justice or the propriety of the direction 
given by the District Magistrate under 
s. 25-A (1) (6) or by the Government under 
s. 25, sub-s. (2). 

As to the mistake of including a per- 
son or persons in Whose favour com- 
pensation is allowed, I have no doubt it 
can be and will be corrected by the Com- 
missioner under s. 25-A (2). In dealing 
with a large number of persons a casual 
mistake of this kind is apt to occur: and 
it cannot be accepted as a ground for 
holding that the discretion is not validly 
exercised. 

As regards the omission to make any 
inquiry it may be pointed out that s. 25-A 
does not provide for any inquiry as to 
orders under s. 25 A (1) (6). The words 
“after such inquiry as he deems necessary” 
are to be found in sub s. (1) cl. (a) and 
do not govern cl. (6). There is no legal 
basis for this contention. The District 
Magistrate referred in his letter of the 
7th March 1922 to some kind of inquiry 
as regards the Hindus : and the Govern- 
ment in their letter of the 5th April 
required the District Magistrate to make 
Buch inquiry. No such inquiry has been 
made. The Sub-Divisional Magistrate made 
inquiry as to the extent of the business 
done by each shop keeper. I agree with 
the view of the Trial Court that this in- 
quiry was' fair, though it is possible 
that in such rough and ready calculation 
nf the extent of the business some mistakes 
might have crept in. But the Sub-Divi- 
Bional Magistrate Mr. Hulyal says in his 
evidence (Ex. 135, para. 9) that he made no 
other inquiry. Thus in point of fact even 
the inquiry suggested by the District Magis- 
trate was not made. But as there is no 
legal obligation for making such an inquiry, 
I cannot attach any real importance to this 
omission. I cannot agree that the omission 
to hold an inquiry which was only depart- 
mental^ arranged, is sufficient to vitiate 

ifwixSS 011 Sivenbyhim under s. 25-A 
(i) (6) The provisions of s. 79 of the Dis- 
trict Police Act would condone Buch an 
Irregularity in procedure. 

Lastly, I may mention that the point 
that it is not a rate on property was raised 
mth reference to this part of the case also. 
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But the point has been already dealt with; 
and I doubt whether it can apply to the 
compensation charges. Clause (6j of s. 25-A 
(1) is silent on this point, it does not refer 
to tax or rate assessed on properly as 
sub-s. (2) of s. 25 does. 

It is not suggested before us on behalf of 
the appellants that it was obligatory upon 
the District Magistrate to require the 
Municipality to asses? and recover the 
amount of compensation under sub 9. (1), cl. 
(c); and 1 do not see how^ould be sugges- 
ted in view of the word'y^Aof that clause. 

I may mention that a'j.wKi notification 
issued in May 1923 was i. 0 i>lfed to in the 
argument. It reduces thi;^~' Jice charges 
to some extent, and impos^ne additional 
Police for the third year. In other respects 
it proceeds on the same lines as the notifica- 
tion in question, and does not affect the 
decision in this suit. 

The result is that the appeal fails. 

As to costs, though it may Be said that 
the wording of the notification alrardsabaeis 
for the suit, I do not think that there is 
any good ground to depart from the usual 
rule that the costs must follow the event. 

I would confirm the decree of the lower 
Court with costs. 

Kemp, J.— [After setting out the facts 
His Lordship proceeded :— ] The first 
point raised is the question of notice under 
s. 80 of the C. P. C., (Act V of 1908). The 
suit here is against two defendants, the 
Secretary of State and the District Magis- 
trate and Collector. So far as the Secre* 
tary of State is concerned the words of the 
section are clear. No suit may be instituted 
against him until the expiration of the two 
months’ notice required by the section, 
The terms of the section are imperative and 
make no exception in the case of suits for 
an injunction and I do not consider that a 
Court of Law is entitled to graft on to the 
plain wording of the section a qualifying 
clause excepting suits for an injunction— 
a kind of relief which must have been in 
the contemplation of the framers of the 
Code when the section was drafted and re- 
drafted. Nor does it to my mind make 
any difference that the injury apprehended 
is immediate or irreparable. On this point 
I entirely agree with the judgment of 
Sadasiva Ayyar, J. in Secretary oi State v 
Kalekhan (b). 

. The case of a public officer requires a 
little more consideration. The Secretary of 
State acts through his subordinates a U 4 
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an injunction against his subordinate can 
afford sufficient relief. The words of the 
section restrict in the public officer's case 
the necessity of the notice to a suit for an 
act purporting to be done by him in his 
official capacity. The appellants contend 
that there was no such act by the District 
Magistrate or Collector but merely a threat- 
ened act. They savdhat at the date of the 
suit the District Magistrate had rejected 
their petition (Ex. Ill) to him and that 
what they are him for is to prevent 

him carrying ojpRjfcu his capacity as District 
Magistrate tlpftr '-er (Ex. 110) to the Col- 
lector to carrl the Government Notifica- 
tion No. 152k. ti oth June 1922 and in his 
capacity as Cwl.ctor the notices (Ex. 94) to 
the separate shop-keepers demanding the 
am aunts at which they had been assessed 
under the same Government notification. 
They say the suit is in respect of something 
the 2nd respondent is going to do not in 
respect oklomething he has done. It is 
not in respect of the order Ex. 110 or the 
notices Ex. 94 but in respect of the further 
acts threatened under them. Paragraph 10 
of the plaint states the appellants’ grievance 
on this point and prayer (6) of the plaint 
prays that both the defendants may be 
restrained from making the recoveries which 
were demanded by the Collector (purporting 
to act pursuant to Government Notification 
No. 152 of 6th June 1922 in Ex. 9 1 ). In my 
opinion, therefore, no notice is necessary so 
far as the suit is one for an injunction 
against the 2nd defendant in respect of the 
amount of compensation mentioned in 
prayer (6) of the plaint. 

I think, however, in so far as the suit is 
for the declaration in prayer (a) so far as it 
relates to the compensation which is impos- 
ed under s. 25-A of the Bombay District 
Police Act, 1890, by the District Magistrate 
with the previous sanction and subject to 
revision by the Commissioner, the suit is 
one in respect of an act purporting to be 
done by the District Magistrate and Collect- 
or in his official capacity. The act pur- 
porting to be done in the case is, as regards 
this particular relief, the passing of Ex. 110 
and the notices Ex. 91. So far, therefore, 
ns this relief is concerned notice under s. 80 
of the C. P. C. is necessary. 

Tne case of Flower v. Local Board of Low 
L»ylon (9) cannot be relied upon in con- 
sidering the question of notice to the 
Secretary of Stgie as the wording of s. 80, 
C. P. C , is, so ft-: as the Secretary of State 


is concerned, entirely different to the word- 
ing of the particular Statute in that case. 

1 think that those decisions of the Bombay 
High Court which have been cited in the 
argument and which hold that where the 
damage threatened is immediate or irrepar- 
able, no notice is necessary either in the 
case of the Secretary of State or of any 
public officer in respect of an act purporting 
to be done by such public officer in his 
official capacity can be explained on the 
recognition of the application of equitable 
principles to the case of an act operating 
harshly or in a manner in which it was not 
intended to operate. Assuming that such 
equitable considerations could be admitted 
to override the plain words of s. 80 where 
the Secretary of State is sued, I am of 
opinion, for the reasons given hereafter,, 
that the present is not a case of irreparable 
damage. 

The respondents contend that thesuitdoes 
not lie by virtue of the Bombay Revenue 
Jurisdiction Act (X of 1876), s. 4 (/) which 
provides that no Civil Court shall exercise 
jurisdiction as to certain matters one of 
which in cl. (/) is claims against Govern- 
ment to set aside any cess or rate authorised 
by Government under the provisions of any 
law for the time being-in force. The appel- 
lants say that this is not a cess and that in 
so far as it is, if at all, a rale it is, as regards 
the order for compensation under s. 25-A of 
the District Police Act (Bom. Act IV of 
1890) an order which it is only competent 
for the District Magistrate with the previous 
consent of the Commissioner to pass and 
not one that can be authorised by Govern- 
ment. They also say that the Act does not 
apply where an order is wholly illegal or 
ultra vires, [tiee Maganchand v. Vithalrao ’ 
(17; and Gangaramv. Dinkar Ganesh{ 18)]. 
They further say that under s. 5 (a) of Act 
X of 1876 where they contest the liability 
altogether the Court may entertain the suit. 
To understand this last argument it must 
be mentioned that Government Notification 
Ex. 9J of tth June 1922 makes these 
charges under it recoverable as an arrears of 
land revenue under s. 2d (2) of Bombay 
Act IV of 1890; and by s. 3 of the Bombay 
Revenue Jurisdiction Act (X of 1876), the 
definition of “land revenue" would cover 
such charges. 

I think in so far as the objection that 
the compensation must be imposed by the 

(17) 17 Ind. Cas. 14»; 37 B. 37; 14 Bom. L. R. 793. 

.18) 20 Iud. Cas. 52G; 37 B. 542; 15 Bom. L. R. OOj, 
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District Magistrate with the previous con- 
sent of the Commissioner under s. 2o-A of 
Act (IV of 1890) is concernad, Exs. Nos. 
XU7, 1U8, 109. 90 and 110 and the Govern- 
ment Notification No. 152 (Ex. No. 99) 
show that even if Government notified the 
charge by G'n’ermpent Notification No. 152 
the District Magistrate was the originator of 
the proposal and adopted the terms of 
the Government notification in his letter 
to the Collector Ex. 110, dated 12th June 
1922 under the terms of s. 25-A ( b ) Any 
defect there may have been in this pro- 
cedure was, in my opinion, cured by the 
provisions of s. 79 of Bombay Act IV of 
1890. The proposal for the recovery of 
the compensation emanated from the Dis- 
trict Magistrate was ultimately approved 
by the Commissioner and notified by Gov- 
ernment. 

It seems, however, on the decided cases 
in this Court that there is more substance 
in appellants’ contention that the Bombay 
Revenue Jurisdiction Act (X of 1876), s. 4, 
does not stand in the way of a suit in respect, 
of a wholly illegal and unauthorized cess or 
rate purporting to be authorized by Gov- 
ernment or a public officer [See Magan- 
chand. v. Vithalrao (17), Gungaramv. Dinkar 
(18)]. The validity of the respondents’ ob- 
jection on this point would, therefore, 
depend on the illegality of the Government 
Notification No. 152. 

As, however, appellents contend they are 
not the persons liable to pay the charges 
on the ground that they are not the persons 
responsible for the riot the Court has, under 
s. 5 (a) of the Bombay Revenue Jurisdiction 
Act, jurisdiction to entertain this suit. Nor 
can the respondents' objection apply to 
. the compensation which is imposed by the 
Commissioner and the District Magistrate 
under s. 25-A of the Bombay District Police 
Act, 1890 and not by Government. 

Then the respondents contend that the 
suit is barred for want of notice under s. 
80 (4) of Bombay Act IV of 1890. Section 
80, however, seems to refer to suits for 
damages against a Commissioner, Magis- 
trate or Police Officer, and as this is not a 
suit of such a character, cl. (4) of s.80 would 
not apply. 

Nor does s. 81 of the same Act bar this 
suit. I hat section refers to orders of the 
nature of those mentioned ins. 38 of the 
same Act. The Advocate-General was con- 
strained to admit that s. 81 had no appli- 
cation to the present case, Moreover, the 
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order as to compensation has to be made 
by the District Magistrate under s. 25-A 
of Bombay Act IV of 1890 and not by Go- 
vernment. 

The respondsnts’^next contention is that 
the District M igkbwte's order under 
s. 25-A (1) of Bombay Act IV of 1890 is final 
under cl. (4) of tha^ection, i. e , it cannot 
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be questioned by a 'Vivil Court. The ap- 
pellants say it can/jand further, t hat the 
District Magistrate hftving once made his 
order under s. 25-A*fp\not review it by 
passing a fresh orde'^gpder Government 
Notification No. 152, or V*]) Gth June 1922. 
(Ex. 99). The order, t.’o^ W, the District 
Magistrate first made b h 'jone under the 
Commissioner's order oiv-lJith August 192l 
(Ex. 131) Now it will be seen that the 
scheme of s. 25-A of Bombay Act IV of 
1890 is that the District Magistrate can 
make orders with the previous sanction of, 
and subject to revision by. the Commis- 
sioner. With these qualifi\tions the Dis- 
trict Magistrate’s order i9 to Be final. The 
Commissioner is the reviewing authoritv. 
Now what were the facts here 5 On 10th 
August 1921 the Commissioner passed his 
order Ex. 134 and the appellants say 
that the District Magistrate must have 
given effect to it by passing an order under 
s. 25-A in accordance with its terms. I 
may point out, incidentally, that there is no 
such order of the District Magistrate on 
the record. Exhibit 14G dated 30th December 
1921 which has been relied on, is 4 months 
later, and in any case is no such order. 
Exhibit 150 dated 8th March 1922 is still 
later and refers to the Muhammadan income- 
tax payers whose liability is continued 

in the Government Notification No. 152, dated 

6th June 1922 (Ex. 99). Assuming, how- 
ever, he made such an order, could the 
District Magistrate legally pa=s the fresh 
order of 12th June 1922 (Ex 110) in 
review of the first order ? I think with 
the previous sanction of the Commissioner 
and subject again to revision by him the 
District Magistrate may. In effect, he ob- 
tams the revision of the reviewing autho- 

iTrt at ^ lstnct Magistrate’s order 
Ex. 110 was approved by the Commis- 
si™ 6 ,!;. l 3 - C ! ea :, because , ,lie latter passed 
the District Magistrates proposals 'on to 

Government and signified his agreement 

with them in his letters Ex 107 dated 

th March 1922, and Ex 147 da fed 
14th January 1922 The review of the first 
wdw ™ de « rl y, therefore, by the eutho jiy 


BHAGCHAN'D V. SECRETARY OF STATE FOR I.VDIA. [90 I. C. 1925] 


having power to review. Indeed, 1 am not 
at all certain that under the General Clauses 
Act (Rom. Act I of 1904), s. 21 the Dis- 
trict Magistrate himself may not review 
his first order subie^.o the prior assent of 
and revision by the C v nmissioner. That it 
had such assent, 1 ha’y'al ready pointed out, 
is clear from Ex 107/1 .ated 9th March 1922, 
and, Ex. 147, date/ 14th January 1922. 
Further, I wish to point out that although 
the Commi$sione£*itf his order, dated Kith 
August 1921 (Ex.y i, specifically provided 
for other inhab/ .s of the town being 
assessed for cj nsation by any subse- 
quent order til ight be passed, if it be 
contended he I ubstitnted another class 
of persons, theV strict Magistrate passed 
no orders on Ex. 134. 

I see nothing in the scheme of s. 25-A to 
suggest that no fresh order can be passed 
by the District Magistrate in accordance 
with a revisicy of his first order by the 
Commissioned It might lead to unfortun- 
ate results to adopt such a construction 
because the Commissioner and District 
Magistrate would be unable to correct any 
order passed under s. 25-A on a misappre- 
hension of the true facts or by mistake. 
To understand the way in which the word 
" final " is used by the Legislature, it is 
permissible, though with caution, to look 
at other instances in which the Legislature 
has used the word. In s. G29 of the C. P. 
C. of 1882 an order made under that section 
was described as “ final ” i. c., non-appeal- 
able. The new C. P. C., of 1908, 0. XLV1I, 
r. 7, substituted the word “ shall not be 
appealable " for the word “ final." This 
was merely a verbal alteration and shows 
the Legislature meant to exclude any 
appeal from the order. See also the \ise 
of the word in the Court Fees Act (VII 
of 1870) s. 5 and the case of Balkavan ltai 
v. Gobind Nath Tiwari (19); and in the 
Public Demands Recovery Act (Ben. Act 
I of 189o) s. 19, sub-s. (4) and the case 
of Matangini v. Girish Chunder (20). A 
similar meaning is given to the use of 
the word “ final ” in s. 13 of the Bombay 
Revenue Jurisdiction Act (X of 1870); and 
to the word " determinative " in s. 121 of 
the Land Revenue Code (Bom. Act V of 
lb79). | Bai Ujam v. Yaliji Rasulbhai (21). 
But if we limit the scope of the discussion 

,19) 12 A. 129; A. W. N. (1890) 39; C lad. Dec. (k. k.) 
831 (F. B.). 

(20) 30 C. CIO; 7 C. AY. N. 433. 

(2l ) 10 D. 436; 5 lad. Dec. (n. s.) C92. 


to the Bombay District Police Act (Bom. 
Act II of 1890), s. 25-A alone— and the 
case of the Bank of England v. Vagliano 
(22) lays down that the particular Statute 
should be considered with reference to its 
language— I see nothing in that section 
or in the Act to suggest the word “final" 
means the District Magistrate can only 
make his order under that section once 
and for all. To adopt this construction 
would limit the power of the Commissioner 
to exercise of a single revision and the 
words of this clause do not justify this. 

In Stroud's Judicial Dictionary, Second 
Edition, the word ‘final’ is defined thus:— 

“ Where a Statute provides that a specified 
determination shall be ‘final,’ e.g,*the 
decision of a Poor Law Auditor qua an un- 
taxed Solicitor's Bill, s. 39, 7 & 8 Viet. c. 
101— it is not open to review even though 
the Court does not see the reasonableness 
of the provision " It might easily be 
that facts might come to the notice of the 
District Magistrate after passing an order 
under s. 25-A which would require it to be 
reviewed by a fresh order. The scheme 
of the sectiou is to make the Commissioner 
and not the Court the reviewing authority. 
Clause (5) of the same section specifically 
excludes a suit in respect of loss or injury 
for which compensation has been granted 
under the section. I think this shows that 
the jurisdiction of the Courts was intended 
to be excluded. The order of the District 
Magistrate, Ex. HO, dated 12th June 1922, 
under s. 25-A not having been revised by 
the Commissioner is, therefore, as regards 
the recovery of compensation final and 
cannot be reviewed by the Court. 

Then, the appellants contend that Govern- 
ment having once declared by Government 
Notifications G423 (Ex. 96) and 6&01 (Ex. 97) 
who were responsible for the riots and, 
therefore, to pay the additional Police 
charges and the Commissioner by Ex. 134 . 

having decided who was to pay compensation 
under s. 25 A no fresh order under Govern 
ment Notification No. 152, Ex. 99, could 
be passsd. In other words, that the powers 
given, once exercised, were exhausted. 
Moreover, they say that it was not open to 
the Commissioner in Ex. 134 to make a 
reservation for others to be brought in 
afterwards as liable to compensation. As 
regards this it will be noted that both with 
regard to the additional Police charges 

(22) (1891) A. 0. 107; f>0 L J. Q. B. 145; Cl L. T. 353; 

39 AY. It 057: 55 J 1’. C7C. 
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and the compensation the right to include 
others is reserved (see Ex. 9ti and 131). I 
see nothing wrong in this. As to the power 
once exercised being exhausted it seems 
to pie that the case is covered by s. 21 of 
the General Clauses Act (Bom. Act I of 
1904). The finality provided for an order 
under s. 25-A, cl. (4) of Bombay Act IV of 
1890 means, in my opinion, to give a final 
effect to the ultimate order that the District 
Magistrate with the previous assent of 
the Commissioner may, subject to revision 
by the Commissioner, or in accordance with 
any such revision pass. Clause (4) is not, 
in my opinion, intended to exclude the 
powers which by s. 21 of Bombay Act I 
of 1904 are included in a power to issue an 
order. 

The next objection raised by the appel- 
lants is that when the Government Noti- 
fication No. 152 Ex. 92 was passed it lay on 
the Municipality in the first instance under 
s. 25, cl (4), of Bombay Act IV of 1890 to 
attempt to recover the tax and rate for 
the additional Police. Whatever obliga- 
tion there may have been on Government 
or the District Migistrate [I note that it has 
not been contended that the District Magis- 
trate’s “discretion” in s. 25-A (1) (c) is 
only for one of the two alternatives of a 
tax or a rate] to use the Municipality in the 
first instance as the collecting agency, it 
is clear from the correspondence that the 
Municipality were afforded an opportunity 
to recover the cost of additional Police 
and were utterly unable to collect it. 
Government were, therefore, justified in 
directing the Collector under s. 2(1 (1) pro- 
viso to recover it. There was no point in 
directing the Municipality again to recover 
the charges after the fresh Government 
Notification No. 152 (Ex. 99) when it was clear 
the same circumstances existed then as 
prevailed when the Municipality attempt- 

tVr £ CO p Ver the COst of arlc litional Police 

^ t f G irr, ent £° tification No. M01 

1921 9 til nii h ' J f u lv 1 . 9 - 1 - 0,1 19th July 
19-1 the District Magistrate wrote to the 

President of the Municipality asking the 

HnZT Uy \° raise the cost of the '’addi- 
tional Police by a rate on the male adult 

Muhammadans of Malenann Tiwa w 

cipamy appears to CSe Jv/n , Si 

to do so but Without success. The faS 

of their attempt is recorded in the Presi 

ait 1 Att 

reco^tS' 
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was powerless in the patter. Any attempt 
to raise the money by indirect taxation of 
the Mom ins through the shop-keepers must 
have met with the saq^L late. Nor am I 
satisfied that any i** Jarily there may 
have been in this opect is not covered 


by s. 79 of Bombax **4 IV of 1890. More- 
over, the Municipali das neither paid the 
charge from the Mun Jpal fund nor asses- 
sed the rate under s. ^cl. (4) of Bombay 

ation is on them 
herefore, been a 
1) proviso 
his argument 
1 bv the fact 

t 

Vity had notice 
No. 152 of 6th 


Act IV of 1890. Thee 

to do so and there h; 

default in recovery uno 

of the Act. The force 

might, however, be al 

that although the Muni 

of Government Notificati .. .... 

* 

June 1922, that Government Notification 
requires the compensation to be recovered 
by the Collector. The objection cannot 
affect the validity of the Go \ernment Noti- 
fication No 152 (Ex. 99 itself; 

Again, the appellants urge \at the rate 
under Government Notification No 152 of 6th 
June 1922 levied on the purchases of saris 
and sales of yarn by the shop-keepers was 
not a rate on property. In this connection it 
is to be noted that s. 25-A does not require 
the rate for the compensation to be as- 
sessed on property although the word “rate" 
would seem to imply the owneiship of pro- 
perty. The point, however, is immaterial 
as if the charge for additional Police is 
not a rate on property, it is a tax, how- 
ever it may be described and is, therefore, 
within the powers of Government to levy 
under s. 25. Any objection to the form or 
this Government Notification is, in my 
opinion, cured by s. 79 of Bombay Act IV 
of 1890. 

A further point has been raised by the 
appellants that there was no summary en- 
quiry as required by s. 25-A of Bombay Act 
IV of 1890. This refers to the compensa- 
tion. But it appeals that on 21st April 
1922 the District Magistrate by Ex. 108 
directed the Sub-Divisional Magistrate to 
make the summary enquiry. Such an en- 
quiry was held. It was such an enquiry 
as the District Magistrate “deemed neces- 
sary and there was no obligation on 
him, that I can see, to repeat it after the 
Government Notification No. 152of 6thJune 
1922. 

We now come to the appellants’ main 
contention. Shortly put, it may be illus- 
trated by the proposition that Government 
cannot tax A to recover a tax or charge 
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due by V, Appel&its say that the real 
offenders responsive for the riots were the 
Momin weavers of Mpiegaon and that Govern- 
ment so regarded” them and have merely 
taxed the MuhanBrtn and Hindu shop- 
keepers referred^T^ order to make them 
a collecting aget* for the amounts the 
Momins refused wW. I think the cor- 
respondence shows* early the charges could 
not be recovered 2 m the Momins. It is 
unnecessary to in detail to the letters 
on this point, ^^bit 105, dated 1st Dec- 
ember 1921 ijE the President of the 
Municipality f e Collector clearly states 
the reasons J the cost of additional 
Police can no* ecovered from the Momins. 
Obviously, an\ tempt to recover the com- 
pensation charges from the Momins would 
have been equally futile. Government 
Notification No. 152 of 6th dune 1922 speaks 
of recovering* the balance of the charges 
from the sh/>kee] ers "on behalf of the 
Momin adufl weavers”. Exhibit 10G dated 
7th Marcn 1922 calls the shop-keepers 
"agents for collection”. But in para, fi of 
the written statement defendants plead they 
intended to recover the charges from the 
shop-keepers in their own individual capa- 
city as being primarily responsible and 
not as agents for the weavers. Certainly 
Government and the District Magistrate 
apparently considered it would be a good 
thing to punish the weavers but I think 
Government also acquiesced in the sug- 
gestion to tax the shop-keeners because 
the District Magistrate in his letters of 
7th December 1921 (Ex. A), 15th December 
1921 (Ex. 13) and 7th March 1922 (Ex. 106) 
considered the shop-keepers had fostered 
the movement which led to the disturb- 
ances and should, therefore, participate in 
the collection of the charges imposed. It 
is not, therefore, a case of taxing an inno- 
cent party A for a guilty party B but a 
case of recovering the charges for which 
both A and B were answerable by making 
A recover B's share of the charges. If 
Government thought, rightly or wrongly, 
that they could recover the charges to be 
imposed on both the shop keepers and 
Momins by recovering them from the shop- 
keepers leaving them to recover wholly or 
in part from Momins that surely was a 
case of leaving the parties responsible to 
decide between themselves how they should 
apportion the payment. The (.ouit is 
not concerned with whether Government, 
have judged correctly the party wJro 


should pay, provided Government has 
exercised its judgment on the point. That 
is a matter left to Government under s. 25 
and to the District Magistrate, with the 
previous sanction and subject to revision 
by the Commissioner under s. 25- A. Section 
25- A was not, I think, intended to permit the 
Court to enquire into the question of who 
were the persons really responsible for an 
outbreak of this sort. There seem ample 
grounds for holding that the shop-keepers 
were not the innocent persons they profess 
they were. The majority of them are 
Muhammadans and as the persons to whom 
the Momins sold saris and from whom the 
Momins bought yarn were in a position to 
have exercised control over them. The con- 
tention that they were coerced into subscrib- 
ing to Khila/at Funds and ranging them- 
selves on the side of those actively assisting 
in fomenting discontent in Malegaon is theo- 
retically untenable, whatever may have 
been the real facts, because theoretically 
there was always the protection of the law 
to fall back upon, and if the authorities 
were tolerant of the activities of the foment- 
ors of trouble in Malegaon that was no 
reason for the shop keepers to lend their 
influence to the forces of disorder and dis- 
content in the town. I am unable, there- 
fore, to hold that the imposition of these 
charges on the shop-keepers was tyrannical, 
oppressive or arbitrary. If the appellants 
had come before this Court as admittedly 
innocent parties the position might have 
been different. 

I have held that Government had power 
to make theGovernment Notification No. 152 
of 6th June 1922, at any rate as regards the 
Charges for additional Police, and that the 
District Magistrate may be considered 
under the circumstances as having passed 
the order for compensation under s. 25-A. 
The order in the Government Notification 
to recover the compensation was made at 
the direct request of the District Magistrate 
and with the consent of the Commissioner 
(see Exs. 109 dated gist April, 1922, 117, 
dated 14th January 1922 and A, dated 7th 
December 1921). The Collector, who in 
this connection is also the District Magis- 
trate, was also responsible for the sugges- 
tion to lump the two charges together 
(Ex. 147), dated 14th January 1922 and 
Ex. 13 dated 14th December 1921). The 
District Magistiate on 12th June 1922 
(Ex. 10) subsequently asked the Collector 
to carry out the Government Notification 
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of 0th June 1922. Both impositions were, 
therfore, according to law and I fail to see 
how the lumping of the two sums for the 
purposes of recovery into one— which after 
all is a defect that could in any case be 
cured by s. 79— is a breach of the terms 
of cl. (1)(6) of s. 25-A. The convenience 
of the procedure adopted speaks for itself. 

Therefore, I think, the orders passed 
were not illegal or ultra vires. This really 
disposes of the appeal. 

We may, however, consider whether the 
injury threatened by defendants was ir- 
reparable. Here, I wish to observe that the 
appellants all had an opportunity of object- 
ing to the manner in which they have been 
assessed. Section 25-A (2) gives any person 
aggrieved the right to apply to the Com- 
missioner for exemption. Admittedly, none 
of the appellants availed themselves of 
this right. They preferred to come to the 
Courts. Appellants complain that the effect 
of collecting these charges has been to 
compel many shop-keepers to close their 
businesses and will drive others to do the 
same. I will review the oral evidence on 
this point, Champalal, the 4th plaintiff 
and the manager of the shop of Rangildas 
Devchatad, says his shop has been assessed 
at 90,000 sarrs and he has stopped purchas- 
ing saris since the Sub-Divisional Magis- 

K/n erve n ( i the notice (lated 21st April 
1 J-2 (Exs. 89-91) on him. He also says other 
lmiis have also stopped purchasing saris. 
He does not say whether this was by way 
of passive resistence or inability or reluct- 
ance to recover the tax from the iMomins. 

we aie asked to infer his business has been 
ruined. It appears from his evidence that 
from 1st July 1921 to 30th June 1922 his 
•shop purchased 27,103 saris He has heen 

S* din9 W-, It appeaXat e he 
did not care to attend even under protest 

Ma S istrate to 

he shouM ?f Kou! ng the „ «nount at which 

he £ kL£ hable at a11 ' be Ranged. If 
he ha 8 been over- assessed it looks to me 

at which he bn , the am °unt 

iSsSff f 52 
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says he purchased on j 70S saris between 
1st July 1921 to 5th vptember 1921, He 
was arrested for no‘ 
claimed from him 
civil Jail. It appe-^ 

Bajirao his master 


making purchases ( 
says that he stopped 
the suit was filed. T 
Tarachand, the muni. 
chand Laxmi and | 
appellant, lie savs I 


hying the amount 
committed lo the 
'.hat the shop of 
.1 going oil and 
iris. The witness 
ling himself when 
xt witness is Lila 
the firm oi h d- 
m a bly the 39th 
us in ess in s< i ris 
mymen t of the 
ed before the 
1 says he told 
ad heen pur- 
fssed in 25.000 
Magistrate has 



stopped after the fi 
punitive charges. He t 
Sub-Divisional Magistra 
him that only 13,558 «. 
chased whilst he has been 
saris. The Sub Divisiona 
given evidence showing how he arrived at 
the calculation of the amount due from 
such shop-keeprs. He swears that the 
shop-keepers are making tl.\ collection of 
the cess and that since 21st Anril 1922 no 
new merchant has come to Malegaun to 
trade in saris and yarns. 

On this evidence, the distress and general 
imminent stoppage of business alleged l.v 
tnc* appellants sinks to insignilicaut pro- 
portions. Only 3 witnesses for the appellants 
swear lo stopping their own businesses. 
One of them Bhikoba Da.gdu, admits that 
Ins masters business is still going on and 
making purchases of saris. Nor does any 
of these witnesses swear that his business 
was stopped as it was ruinous to carry it 
on any longer. They merely swear they 
have stopped business. I ain not at all 
satisfied on this evidence that the stop- 
page. of these three businesses is u n- 
connected with the desire to defeat 
the recoveries which the authorities arc 
attempting to make. Champalal says 
other hrms have stopped purchasing saris 
but none of the representatives of the other 
firms has been called to give evidence 
winch is surprising. Nor lias a single wit- 
ness l.een called to prove that new firms have 
ousted the old ones in consequence of the 
action taken by the District Magistrate and 
Collectoi. In fact, this complaint of oppres- 
sion and injustice appears to me, on investi- 
gating the evidence, to be without founda- 
tion. No irremediable damage appears in 
have threatened or done. In my option the 

a " Property dismissed and I would 
comfirm tho order of the lower Corn- and 
dismiss this appeal with costs. a 

Z,Kl Appeal dismissed, 
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NAGPUR JUD CIAL COMMIS- The oral evidence which has been dis- 
SIONEF. 3 COURT. carded by the lower Appellate Court is 

Second Civil Af l Xo. 327-B of 1923. being pressed against the finding and it is 
Apr ,1924. contended that the oral evidence does not 

Present:— AI ^<tnkhede, A. J. C. justify it. 1 am not at all prepared to. 

SlfARAM— J dani— Appellant disturb the finding arrived at bv the lower 


us 

U1MATRAO— : vTiff— Respondent. 

Evidence Act (I of i s. 35 — Percpatraks, value 

of —Admissibility. 

The very underlying i of preparing Perepalraks 
is to know year by / how much land has been 
under crop and how I . left fallow, with a view to 
know the actual stntJ dlivation in each village. 

Percpatraks are. / fore, admissible in evidence 
for the purpose of V ig the area under crop. 

Appeal agajf decree of the Additional 
District Jud( Amraoti, dated the 9th 
July 1923, in' il Appeal Xo. 7 of 1923. 

Dr. II. S. Gour and Air. M. B. Niyogi, for 
the Appellant. 


Appellate Court after fully considering 
the legally admissible evidence on record. 

On the whole the conclusion arrived at 
by the lower Appellate Court is correct 
and 1 uphold the same. The appeal stands 
dismissed with costs. The costs in the 
lower Courts will be paid as already 
ordered. 

k. s. u. Appeal dismissed. 


Alessrs. G. L. Subhedar and D. T. Mangal- 
murti, for the Respondent. 

JUDGMENT.— The First Court had 
dismissed me plaintiff's claim for possession 
of 3 gunthas of land out of S. Xo. 217, Pot 
Ilissa No. 1, area 1-32-G. of AI. Oanori and 
for mesne profits. The lower Appellate 
Court has decreed the claim. Hence this 
second appeal by the defendant. 

The decree is challenged on the ground 
that it is not based on evidence proper for 
consideration. The lower Appellate Court 
has found that plaintiff has shown that he 
is owner of 7A-31-G. of land and that lie 
was in possession of it till 1914 or there- 
about, and that the defendant has failed to 
prove the contrary. 

Attempt is made to show that in arriving 
at this finding the lower Appellate Court 
has taken an erroneous view of the evidence 
on record and it is also said that what is 
regarded as evidence is no evidence. 1 
have gone through the evidence both oral 
and documentary and 1 am satisfied that 
the finding is well supported by evidence 
proper for consideration. Exhibits P-3 and 
P-4 which are Percpatraks are sought to 
be discredited on the ground that it is not 
the duty of the patwari to specify the area 
under crops in them. No authority is 
shown to me in support of this contention. 
On the contrary I would consider that the 
very underlying idea of preparing Parepat- 
raks is to know year by year how much land 
has been under crop and how much left 
fallow, with a view to know the actual state 
of cultivation in each village. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 152 of 1925. 

August 20, 1925. ■ 

Present:— Air. Wazir Hasan, A. J. C. 

S1TA RAM SINGH and others— 
Defendants— Appellants 
versus 

A NS A RI LA L— Pla i nti ff— Respondent. 

Oudh Hint Act (XXI l of 1SS6), s. 108 (lO)-Civil 
Procedure Code (Act V of 1908), 0. VII, r. 10- -Suit 
to recover possession of land filed in rent suit— 
Objection to jurisdiction of Court— Order directing 
return oj plaint for presentation to proper Court— Suit 
instituted m Civil Court— Defendant, whether can ob- 
ject to jurisdiction of Civil Court— Estoppel. 

A suit for the recovery of a plot of land and for 
damages was instituted in the Kent Court as a suit 
falling under s. 10S (ill) of the Oudh Kent Act. Tho 
defeuuauts objected to the jurisdiction of the Kent 
Court to entertain the suit with the result that the 
Kent Court returned the plaint to he presented to 
the Civil Court. Tho suit was accordingly laid . 
before the Civil Court and the defendants objected 
that the Civil Court had no jurisdiction to entertain 
the suit : 

Held, that the Rent Court having returned tho 
plaint for presentation to the Civil Court as tho 
result of the defendants' objection to the jurisdiction 
of the Kent Court, they could not be permitted to 
turn round and object mat the Civil Court had also 
no jurisdiction to entertain Abe suit. 

Second appeal from the judgment and 
decree of the Sub- Judge, Unao, dated the 
9th December 1924, upholding that of the 
Alunsif, Saiipur, District Unao, dated the 
Seth July 1924. 

Air. M. A. Khan, for the Appellant. 

JUDGMENT.-This is the defendants 
appeal in a suit for possession of plot 
No. 260, measuring 2 bighas 11 biswas, 
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situate ill patti Din Singh of village 
Bawahua, pargana Safipur, in the District 
of Unao and for damages. The suit was 
instituted in the Court of the Alunsif of 
Safipur and was decreed by that Court. On 
an appeal by the defendants the decree of 
the Munsif was confirmed by the Subordi- 
nate Judge of Unao. 

The only point urged in support of this 
appeal is that the cognizance of the suit by 
the Civil Court was barred by cl. (10) of 
s. 108 of the Oudh Rent Act. It appears 
that originally a suit for the relief now 
claimed was instituted by the plaintiff in 
the Rent Court as a suit falling under s. 10S, 
cl. (10) of the Oudh Rent Act. The defend- 
ants, that is the present appellants, object- 
ed to the jurisdiction of the Rent Court to 
entertain that suit. The result was that 
the Rent Court returned the plaint to be 
presented to the Civil Court. The suit was 
accordingly laid before the Civil Court as 
already stated. The defendants cannot be 
permitted now to turn round and say that 
the Civil Court had no jcrisdiction to enter- 
tain it. The appeal fails and is dismissed. 

z. k, Appeal dismissed. 
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Messrs. Dadr-vddi \Kureshi and Sugar 
Ch'ind; the Respoi 


LAHORE HIGH COURT. 

Fikst Civil Appeal No. 2ti63 op 1921. • 
February 26, 1925. 

Present:— -.Mr. J ustice LeRossignol and 
. Mr. Justice Fforde. 

oARDARI MAL— Plaintiff— Appellant 
t versus 

ABDUL SAMAD— Dependant— Respondent. 

Contract Act (IX of 187 J), s. 10— Undue influence of 

Zi P lT‘ e// ri uf 7-P eb,s incurr * d ** 'profligate 
young man consolidated into mrtgage-Undut influ- 

USSSS S"*, a 

iufl 4 eaco [fiid ] ’ d QOt JU8tl,y a findifl ff of undue 

i^XXt Rm ** is&rcLi ' 


ent. 

action out of which 
ised by the plaintiff 
iced by him to the 
Rs. 5,000 was 
3G3 represented 
was granted on the 
stered on the 2nd 
,ul the defendant’s 
as a youth who at 
of the mortgage 
, and the plaintiff 
js youth and paid 
the onlv con- 
endant for the 
finding is that 
/defendant was 


JUDGMENT.-' 

this appeal arises wr 
to recover Rs. 5,363 
defendant on a mo 
the principal sum i 
interest. The morti 
30th July 1919 and 
August of that yea 
only plea was that li 
the time of the exeo 
had just attained maj> 
took undue advantage 
him Rs. 300, which sui. 
sideration received by t. 
mortgage. The Trial Ci 
the plaintiff knew that l 
frequenting bad compq; and that he de- 
liberately lent money to 1 'a young man to 
enable him to continue a life of gambling 
and debauchery and the*liearued Judge 
gave the plaintiff a decree i\r Rs. 780 only 
being Rs. COO which he foum\to have been 
received by the defendant and'Rs. 180 inte- 
rest at the rate of Rs. 1-4 percent, stipulated 
in the contract. 

From this decree the plaintiff has appeal- 
ed to this Court and having gone through 
the record and heard Counsel we have no 
hesitation in holding that the appeal must 
succeed. The consideration for the mort- 
gage is recited in the instrument of mortgage 
as follows:— 

Rs. 2,001 paid before the Sub-Registrar, 
and balance due on various documents, pro- 
missory notes, receipts and bonds marked 

Exs. P-1 toP-15. 

Now it is defendant’s story that he did 
not receive a pie at the time "of the execu- 
tion of these documents Exs. P-1 to P-15 
and that at the time of the execution of the 
mortgage-deed he received only Rs. 300. 
These documents Exs. P-1 to P-15 all bear 
the thumb-impression of the defendant. 
They all have been proved by the attesting 
witnesses before whom they purport to have 
been executed by the defendant and there 
is the usual evidence that these documents 
were executed for the consideration therein 
set forth. This evidence the Trial Court has 
completely rejected on what we hold to be 
very inadequate grounds. Inasmuch as the 
signatures of the witnesses appear to be 
written with a different ink and pen from 
that used to write the body of the document 
it comes to the conclusion that the witnesses 
were not present when the documents were 


40 AHMED TAR KHAN' V. DINA NATII SADHHKHAN. [00 I. C. 1925] 


executed. Although/ is remarks apply to 
Ex. P-1 also the Jiu re nevertheless con- 
cludes that the Rs. ‘J j •eferred to in Ex. P- 
1 were actually pai/ The learned Judge 
appears to he undei / mpression that if a 
money-lender advq loans to a young 
wastrel knowing t\ he money will be 
squandered he ha^ right to recover. 
This is a case which; . not set up by the 
defendant himself. <e only defence set 
up by the defendai/ his pleas was that, 
as a matter of fact ; had received only 
Rs. 300 as consider/ i for execution of a 
document which ^ arted to be a mortgage 
for Rs. 5,000. ie defendant is illite- 

rate and a perse J no position and were 
the plaintiff attl ing to prove his debt 
merely on the V uments Exs. P-1 to P-15 
it might be held i* it the proof tendered by 
him was scarcely adequate; but the plaint- 
iff's case reposesnot merely on the docu- 
ments Exs. P-1 p P-15 but on the register- 
ed mortgage-d/jd at the registration of 
which the defendant admitted before the 
Registrar fullreceipt of consideration. 

The defence witnesses called by the de- 
fendant are, generally speaking, men of low 
position and their evidence such as it is 
does not go much further than to establish 
that the defendant was squandering money 
on drink and prostitutes. There is an 
attempt to suggest that the plaintiff was 
joining with thedefendant in these pastimes 
but this was not pleaded by the defendant 
and in view of the fact that the plaintiff 
was a big money-lender and (52 years of age 
and that he has died during the pendency 
of the suit we hold this part of the defend- 
ant's evidence to be entirely without founda- 
tion. The defendant’s own evidence as a 
witness for himself is quite general. He 
does not give any details of the circum- 
stances in which he executed the documents, 
Exs. P-1 to P-15. His statement suggests 
that he was intoxicated on every occasion 
when the documents Exs. P-1 to P-15, 
were executed but this suggestion has been 
repudiated before us by his Counsel whose 
arguments we have had some difficulty in 
following. He admits that there was no 
undue intluence, no coercion and no fraud, 
and his suggestion is that the defendant 
took Rs. 300 and executed the mortgage for 
Rs. 5,000 in the exuberance of sentiment 
generated by slight intoxication. He further 
urges that it was the duty of the plaintiff 
to come into the witness-box and produce 
fcie book6. We do not doubt that the 


plaintiff would have been well advised to 
produce his books but he was not called 
upon before issues to exhibit his books to 
the defendant nor was he summoned by the 
defendant to appear as a witness ' and 
disclose the state of his business books. 

Undue intluence is not even suggested. 
It is even denied before us and it would be 
hard to maintain the contention that there 
was undue iufluence because the terms of 
the contract in themselves are by no means 
exorbitant. The gist of the learned 
Counsel's argument before ub so far as we 
could gather was that the defendant was 
prepared to sign any document because the 
dancing girl of whom he was enamoured 
exercised undue intluence over him and was 
waiting for money. Undue influence of a 
third person is no defence to the plaintiff’s 
claim. 

Our conclusion is that the defendant 
was a profligate young wastrel unaccustom- 
ed to the possession of any money, that on 
his father's death he embarked upon a 
career of debauchery and that the plaintiff, 
a professional money-lender, advanced him 
monies on various documents which debts 
were subsequently consolidated in the 
mortgage in suit. We accept the appeal, 
set aside the decree of the Court below 
and decree for plaintiff with costs through- 
out. The decree shall be in the form 
prescribed in O. XXXIV, rr. 4 aud 5. The 
property mortgaged shall be sold if the 
decree is not paid within three months. 

z.k. Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 177 

of 1922. 

May 5, 1925. 

Present :— Justice loir Hugh Walmsley, 

Kt., and Mr. Justice B. B. Ghose. 

Hafez AHMED YAR KHAN— 
Defendant— Appellant 
versus 

DINA NATH SADHUKHAN and 

another— Plaintiffs— Respondents. 

Bengal Land Revenue Saks Acl (XI of 1859), ss. i, 5, 
3S— Limitation Act (IX of 1908), Sch. I, Art. lZ— 
Salt j or arrears of rent held before last date on which . 
rent could be paid, legality of— Suit to set aside sale, 
whethtr mcessary—Limitatioru 



in tnecaiwoia ieu#m : 

lorale, whcra it appears that the practice of the Collec- 
tor is to receive the rent of each Bengnti year in way 

,.r Inna nf til* f.ll Ifiwirl IT Veal', il SllC (if !l lulmilg 

of rent 


a sale of a 
of arrears 


or June of the following year 
held by the Collector on account of arrears of rent 
under the provisions of the Bengal hand Revenue Sales 
Act before the last date of the month of June of the 
year following that in respect of which the rent is 

due, is illegal. . 

Where a revenue sale is illegal, there is no need 
to bring a suit to set it add and the provisions of 
s.33of the Bengal hand Revenue Sales Act or of Art. 
12 of Soli. 1. fo the Limitation Act have no appli- 
cation. 

Appeal against a decree of the Sub- 
ordinate Judge, First Court, 24-Pergunnahs, 
dated the 2Gth April 1922. 

Messrs. M ahead ra Nath Ray&C. Mukcrji 
and Babu Indu Bhutan Mukcrjee, for the 
Appellant. 

Babus Baranasliibashi M ulcer jee and 
Someswar Prosad Mukerji, for the Respond- 
ents. 

JUDGMENT. 

Walmsley, J.— This appeal arises out 
of a sale of a holding situated in dilii Pan- 
channagram. The plaintiff was the owner 
of a portion of the holding No. 166. The 
share of rent which he had to pay was 
Rs. 1-3 9 per annum. The kabuliyal 
executed in respect of the whole holding 
No. 166 is dated the 6th February 1873. 
According to that, the tenant undertook to 
pay the agreed rent annually on or before 
the 28th day of June into the Collectorate. 
Now, it would be tedious to narrate the 
facts of the case of Haji Iilahi Buksh which 
led to an alteration in the notification pass- 
ed under s. 3 of Act XI of 1859. It is 
enough to record the fact that there has 
been a change made. The question of 
what is the latest date has been considered 
by the learned Judge, but, for the present 
purpose, I think the only point which we 
. have to consider is what was the date on 
which the rent of each year was payable 
lo the Collector. It has been urged before 
us that the stipulation in the kabuliyat means 
that the rent for 1320 B. S. would be pay- 
able by the tenant on the 28th of June 1913. 

v iY 0U ^ i llter P relal ion which I 
should have placed on the kabuliyat if it had 

stood by itself. But the plaintitf has been 

h? 6 n °n P ro ^, uce a jamawaiilbaki kept in 
the Collector s office containing entries of 
no less than six years and studying that 
jamamsilbaki I have come to the conclusion 
that it was the .practice of the Collector to 
receive the rent of each Bengali year in 
Mayor June of the following year; that is 


the practice, then 

ie sale held bv the 

* 

.n'dance with law. 
der s. 3 of Act XI 
rhich is the sub- 
id. if the rent for 
aid into the Col- 
of June 1914, it 
to s. 2 and the old 
,d in the following 
The conclusion, 
is that the learn- 
S' was right in 
‘sale was not a 
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In the case of a tenant paying rent into the Col Jee- to say, that the ren of 1320 B. S. would 

•' • " have beenaccepted u -aid in May or June 

1914. Now, if that v 
I think it follows Mr 
Collector was not in 
The new notilicatic 
cannot apply to the 
ject-matter of this si 
1320 was not due to 
lectorate until the 
follows by a referei 
notification that a sal 
May was not a good s 
therefore, to which 1 c 
ed Judge of the Court 
holding as he did that 
good sale. 

The other point whici 
before us is one of lim. 
that the suit is really a suit to set aside a 
sale held under the provisions of Act XI 
(B. C.) of 1859, and that, ui. er s. 33 of that 
Act, it should have been nought within 
oue year of the date of the c 'iifirmation of 
the sale or, under Art. 12 of the Limitation 
Act, it should have been brought within 
one year again. The answer to that is that 
the sale was not a sale at all and, therefore, 
there was no need to bring in a suit to 
set it aside so that neither provision applies. 
The suit was brought within much less 
than 12 years of the date on which pos- 
session was given to the purchaser and con- 
sequently it is not barred by limitation. 

In my opinion, the decision of the lower 
Court should be affirmed and this appeal 
dismissed with costs. 

B. B. Ghose, J.— 1 agree. 

/j - K - Appeal dismissed. 


s been argued 
/ion. Jtis said 


LAHORE HIGH COURT. 

First Civil Appeal No. 307 op 1921 
April 22, 1925. 

Present: --Mr. Justice Abdul Raoof and 
Mr. Justice Fforde. 

(1URDITTA MAL axu others— Plaintiffs 

Appellants 

versus 

MUHAMMAD KHAN and others — 

Defendants— Respondents, 

C u-if Procedure Code (Act V of l'JOS) Q \\rr 

oil aheady on record-Appellant, whether relieved 
irom making application~\Vhen whole appeal abate* 

—I raeltce— Order oj Division Bench, whether c«n be 
HuesUoned before another Dimion Bench. ° 
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Tii© mere fact that the J egal representatives of a 
deceased respondent are/ ready on the record docs 
not relieve the appellant if n the necessity of making 
an application under O.l '.II, r. Id), 0. I\ C. fp. 42, 
col. 2.] / 

Lilo Sonar v. Jhagruj , 85 Ind. Cas. 25: 3 Pat. 
853; (1925) A. I. It. (Pa/ G P. L. T. 313; 3 Pat. L. 
H. 97, followed. / 

Karlar Singh v. Lai \ >9 Ind. Cas. 23S; 11 P. L. 

R. 1921; 9 P. W. R. It. afiz-u n- n issa v. J a wa h i r 

Singh, GG Ind. Cas. 21; I C. 371, Haidar Khan v. 
Johan Khan, 50 P. R. 19 » P. L. R. 1902 and itaun / 

Po v. Ma Shut Ma , 84 ij Cas. 992; 2 R. 415; (1925) 
A. 1. R. (R.) 95, not folk/ 

Where the respond e/ e joint and the cause of 
action against them iJ > a joint one, the whole 
appeal abates if the ref ntative of one of them is 
not impleaded in tinnJ 43, col. 1.] 

If an appellant a/ . an adjournment from a 
Division Pencil ofj .gh Court to enable him to 
apply for an order/ aside the abatement of his 

appeal, under O. XI . 4, C. P. 0., it is not open to 
him to question tin /redness of the order of the 
Division Bench wl^ ti is application is laid before 
another Division Bern- a for disposal, i p. 42, col. 2.J 

First appeal from a decree of the Senior 
Subordinate Jifige, Shahpur at Sargodha, 
dated the 3rd J avember 1920. 

Messrs. Nancf; Cliand and C. L. Mathur, 
for the Appe/ants. 

Lala Ram Cliand Manckanda and Lala 
Nanwa Mai, for the Respondents. 

JUDGMENT.— This was a suit for a 
declaration that defendants N 03 . 5-17 had 
no share in the shamilal land and that 
they were merely qabza maliks having pur- 
chased lands in certain Ichatas mentioned 
in the plaint without any share in the 
sham Hat land measuring 10,523 kaiuils 
khewat No. 177. The suit was dismissed. 
Thereupon the present appeal was prefer- 
red by the plaintiffs. The defendants were 
made respondents. 

The appeal came up for hearing before 
a Division Dench constituted by Mr. Justice 
Harrison and Mr. Justice Campbell on the 
7tli February 1925 when a preliminary 
objection was raised to the effect that inas- 
much as respondent No. 28 Muhammad 
Akram and respondent No. 1G Musammat 
Jalal Bibi had died and their legal represen- 
tatives had not been brought on the record 
within the period of limitation, the appeal 
had abated. The learned Judges made the 
following order:— It is shown by the affidavit 
of Muhammad Khan, which is not contested, 
that this appeal has abated against Musam- 
mat Jalal Bibiand Muhammad Akram, the 
former being shown to have died in 1922. 
Mr. Nanak Chand asks for an adjournment 
to enable him to apply for an order set- 
ting aside the abatement. Fresh date to be 
given, i. e., the 3rd March conditional on pay- 


ment of Rs. 50 costs by the appellant to 
respondents." 

Mr. Nanak Chand, Counsel for the appel- 
lants, filed a petition on the 2nd of March 
1'.I25, by which instead of applying under 

O. XXII, r. 4, C. P. C., for the selling aside 
of the abatement, he contested the cor- 
rectness of the order of the Division Bench 
dated the 17th February 1925 on the ground 
that no abatement had taken place at all 
inasmuch as the legal representatives of the 
deceased respondents were already on the 
record and that it was not necessary to 
make a formal application for the substitu- 
tion of their names on the record in their 
character of the legal representatives of the 
deceased. When the appeal came on for 
hearing before us on the 17th March 1925 
this application was placed before us and 
the following points were urged by Mr. 
Nanak Chand:— 

(IJ that the order of the 17th February 
1925 was wrong. 

(2) that, inasmuch as the right of appeal 
had survived against the surviving defend- 
ants- respondents alone it was not necessary 
to make an application under 0. XXII, r. 4, 
C. P. C. 

(3) that in any case the appeal must be 
held to have abated against the deceased 
respondents alone and that against the 
remaining respondents it could go on. . 

As regards the first point, we are clearly 
of opinion that it is not open to the appel- 
lants to question the correctness of the 
order passed by another Division Bench. 

As regards the second point urged, in our 
opinion, the right of appeal had not survived 
against the surviving respondents alone but 
it had survived against the surviving re- 
spondents and the legal representatives of 
the deceased respondents. The mere fact 
•that the alleged legal representatives were 
already parties to the appeal did not relieve 
the appellants from the necessity of making 
an application under 0. XXII, r. 4 (1), C. 

P. C. Clause (2) of r. 4 provides that “any 
person so made a party may make any 
defence appropriate to his character as legal 
representative of the deceased defendant." 
This clearly indicates that the legal repre- 
sentative of a deceased defendant will have 
a right to make a defence appropriate to 
his character as legal representative only 
when he is substituted as such. Supposing 
no application is made to substitute as the 
legal representative of a deceased respond* 
ent the name of the legal representative 
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who happens to be already on the record 
how is he to know that it has become neces- 
sary for him to file an appropriate 
defence ? It is quite possible that he may 
already be a party to the suit and yet may 
not know of the death of a defendant 
whose legal representative lie may be. How 
will he then file an appropriate defence? 
Our view is supported by a decision of the 
Patna High Court in Lil o Sonar v. Jhagru 
Sahu(\). A contrary view was expressed 
by one of us in Kartar Singh v. Lai Singh 

(2) , but the question was not fully consider- 
ed and no reasons were assigned for the 
view expressed. Similarly, a contrary view 
taken by the Oudh Judicial Commissioner’s 
Court in Hafiz-un-nissa v. Jawahir Singh 

(3) is not supported by any reasoning. The 
same remarks apply to the case of Haidar 
Khan v. Jahan Khan (4) and Maung Po v. 
Ma Skive Ma (5) was decided upon special 
facts, and moreover no reasons were assigned 
for the contrary view taken in that case 
also. 

The next question, which we have to 
decide is whether the whole appeal has 
abated or not. It is clear that defendants 
Nos. 517 were joint owners and that the 
cause of action against them was a joint 
one. According to the test laid down in 
various cases decided in this Court what 
we have to see is whether the suit could 
proceed in the absence of the deceased 
defendants-respondenls. It is obvious that 
it could not, vide Sardari Lai v. Ram Lai 
(6) and Jamna v. Sarjit (7). We must, 
therefore, hold that the whole appeal has 
abated. The respondents are entitled to 
their costs. 

8 - D - A ppeal abated. 

(1) 85 Ind. Cas. 25; 3 Pat. 853; (1025) A. I. R. (Pat.) 
123; G 1>. L. T. 313; 3 Pat. L. It. !)7. 

192? 59In<l C ° 8 ' 23$ ’ H k U ' 1921; 9 P - W - R - 

(3) 68 Ind. Cas. 24; 21 0. C. 374. 

(4) 50 P. R. 1902; G.» P. L. R. 1902. 

^(o) 84 Ind. Cas. 992; 2 R. 145; (1925) A. I. R. (R.) 

L ^R 1920 nd ' CCS ' 199: 1 L ' 225: 1 L ‘ L J - 225; 143 P ' 
(7) 52 Ind. Cas. 510; G7 P. R. 1919 . 
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Berar Land Revenn 
from year to year—Sud 
'whether necessary. 

A suit for ejectment 
previous notice to quit i 
year to year. 

Ktsheo v. Ma nsha, 44 Ir. 
distinguished. 

Bhiicaji v. Tukaram, 39 . 
referred to. 

Appeal against a 
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NAGPUR JUrlCIAL COMMIS- 
SIONEF Vs COURT. 

Second Civil App \ No. 318 -Bof 19l3. 

Septer V 3. 1923. 

Present \Baker, J. C. 

BALKRISHNA \xtiff-Appbllant 

ahes-s— Defendants 
DENTS. 

de, IS96, s. rO-Ttnnncy 
[cjcdmcnt—Xotice to quit, 

maintainable without a 
rase of a tenancy from 

212; 14 N. L. R. 129* 

15; 13 N L. R. 11, 

- • -e of the District 

Judge, Amraoti, datec e 30th June 1923, 
in Civil Appeal No. 11 1.4.1923. 

Mr. M. R. Indurker, for the Appellant, 

Mr. M. Y. Sharif, fort \ Respondents. 

JUDGMENT.— The . laintiff, a holder 
of a 2-annas share in thVJaghir village, 
sued to eject the defendant^ alleging them 
to be annual tenants of the lands in suit 
which were his ; he also sued for i the 
batai valued at Rs. 1,035 in accordance with 
the terms of the contract, and for Rs. 650 
the rent for 1920-21, for which year he had 
let the land to another tenant, who was 
prevented from taking possession by the 
defendants. 

The defendants pleaded that they were 
tenants of antiquity and not liable to be 
ejected. They also pleaded the absence of 
notice under s. 79 of the Berar Land Reve- 
nue Code and objected to the amount of 
batai. 

The First Court, Subordinate Judge, 
Yeotmal, held that defendants failed to 
prove that they were tenants of antiquity 
and passed a decree for ejectment and for 
Rs. 1,300 as batai and damages. 

On appeal the District Judge, Hast Berar 
held that the defendants were not tenants 
of antiquity and that the damages were 
wrongly estimated by the lower Court, but 
that the suit must fail for want of notice 
under s. 79 of the Berar Land Revenue 
Code, the defendants having the status of 
annual tenants within that section, and he 
accordingly reversed the decree and dis- 
missed the plaintiff’s suit. 

The plaintiff makes this second appeal 
and the defendants put in cross-objections 
as to the finding that they are not tenants 
antiquity. 
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It is contended on 1 J aalf of the appellant 
that plaintiff states / fendants are annual 


its for one year, and 
nv the same. No 
essary under the 
•ha (11, where it is 
• a year requires 
ition. This ruling 
the learned Dis- 
rred to it, as also 

een the two cases is 
*ry under the ruling 
iu the case of a 


tenants, meaning te 
Exs. P-7 and P-13 
notice is, therefore, 
ruling in Kcshco v. 
held that a tenan 
no notice for its tei 
has been cousiderec 
trict Judge who has 
Bhiwaji v. Tukaram 

The distinction f 
that no notice is n el 
in Kcsheo v. Mansn 
tenant for one yeqf /, whereas it is neces- 
sary in the case oh tenancy from year to 
year. The DistJ'’* Judge has found on 
the admissions o\ until! in cross-examina- 
tion that defen ay , has been cultivating 
the fields since m2 and 1915 respectively 
as an annual teijf^it, that the lease was not 
for a delinite pen d of one year and, there- 
fore, defendants/ ould not be ejected with- 
out notice. TIJ^ is a finding of fact, and as 
the District Judge has correctly stated the 
law the suit must fail and the appeal be 
dismissed on this point. 

As regards the finding about the defend- 
ants not being tenants of antiquity, this is 
also a finding of fact. The onus of proof 
is on defendants as the lower Appellate 
Court holds. It is contended that the lower 
Appellate Court should not have gone into 
this question, but as this was a matter 
directly in issue between the parties it was 
fully justified in doing so. 

The finding about the measure of dam- 
ages is, of course, a pure finding of fact. 

It is not shown that the Berar Alienated 
Villages Tenancy Law, 1921, applies to the 
village in question. 

The result is that the decree of the lower 
Appellate Court is confirmed and the 
appeal and cross-objections are dismissed 
with costs. 

K, s. D. Appeal dismissed. 


(1) 44 Ind. Cats. 213; 14 X. L. It. 129. 
l2) 30 Ind. Cas. 15; 13 X. L. R. 11 


V. KARACHI MUNICIPALITY. [90 I. 0. 1925] 

SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Okioinal Civil Suit No. 1018 or 1921. 

February 18, 1925. 

Present:— Mr. Rupchand Bilaram, A. J. C. 

R E WACH A N 1) FAT EHCHAND— 
Plaintiff 
versus 

K A R AC HI MUNICH » A LIT Y— Defendants. 

Bombay District Municipal Act ( III of 1901), 
*■ IU'— Limitation .Id (IX of 190S), ss. 15 (2). 
20— Suit against Municipality to recover refund of 
house tar— Limitation, commencement of— Notice, 
period of, whether can be excluded— Refusal to 
n -consider previous order, whether affords new ea use 
of action. 

Section 1G7 of the Bombay District Municipal Act 
prevents a claimant from commencing his suit 
after six months from the date of the act complained 
of and thereby expressly excludes time being extended 
under s. 15, cl. (2) of the Limitation Act. The period 
of a month’s notice required to be given by the seat ion 
cannot, therefore, be added to the said period of six 
months in counting the period of limitation, [p. 15, 
col. 2.] 

Corporation of Calcutta v. Shynma Charan Pal, 32 
C. 277; 9 C. W. N. 217, distinguished. 

Plaintiff’s claim for the refund of a certain sum of 
money paid by him as Municipal house tax was 
rejected on the 29th March by the Managing Com- 
mittee of the defendant Municipality, to whom the 
powers of the General Body with reference to such 
matters had been delegated. The resolution of the 
Managing Committee was communicated to the plaint- 
iff in a letter by the Chief Officer of the Municipality 
dated 10th April which was received by the plaintiff 
on 22nd April. Thereafter the plaintiff again ad- 
dressed the President and the members of the Munici- 
pality requesting them to re-consider the matter 
whereupon the papers were re-submitted to the 
Managing Committee who, on July 25th, refused to 
rc-consider the matter. Plaintiff instituted a suit on 
.TOth October for the recovery of the amount from t ho 
defendant Municipality : 

Held, 1 1 1 that assuming that the period of limitation 
under s. 107 of the Bombay District Municipal Act 
commenced from 22nd April when the resolution of 
the Managing Committee was communicated to the 
plaintiff, the suit was barred by time under the pro- 
visions of that section; [p 15, col. 1.] 

(2) that the refusal by the Managing Committee to 
grant a refund and not its subsequent refusal to re- 
consider the matter was the act which afforded tho 
plaintiff his cause of action and that the limitation for 
the suit commenced from the date of the refusal of tho 
Managing Committee and not from the date of their 
refusal to re-consider their previous refusal, [p. 46, 
col. 1.) 

Mr. Kimatrai Bltojraj, for the Plaintiff. 

Mr. Kundanmal Dayaram, for the Defend- 
ant. 

JUDGMENT.-The plaintiff has insti- 
tuted this suit for recovery of Rs. 1,200 as 
refund of Municipal house tax for the years 
1922 and 1923 which he states was permissi- 
ble to him under the rules of the defendants 
and was not paid to him though demanded, 
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Tl e defendants have inter alia raised the 
plea that the suit is barred by limitation 
uDder s. 167 of the Bombay District Munici- 
oal Act 111 of 1901 having been filed more 
than sis months after the act complained of. 

The issue of limitation has been tried as 
a preliminary issue. 

Itappears from the correspondence Ess. 5- 1 
to 5-18 that the Chief Officer of the defend- 
ants definitely refused to pay him the refund 
on March 24, 1923 (Ex. 5-6). Thereafter 
the plaintiff carried on correspondence with 
the President who again by his letter dated 
May 29, 1923 (Ex. 5-9) informed the plaintiff 
that his claim for refund could not be ad- 
mitted. As a result of some further corres- 
pondence carried on by the plaintiff and 
his Pleaders Messrs. Ilarchandrai and Co. 
with the President he placed the subject be- 
fore the Managing Committee of the defend- 
ant for orders, the powers of the General 
Body with reference to such matters having 
been delegated under the rules by the Gene- 
ral Body to the Managing Committee. On 
March 29, 1924 the Managing Committee 
passed a resolution that the refund was not 
admissible and could not be allowed. This 
resolution was communicated to the plaintiff 
by the Chief Officer's letter dated April 10, 
1924 (Ex. 5-15) which according to his own 
a^n-mn was received by him on April 
22,1924. The plaintiff was again persistent 
and sent a letter addressed to "the Presi- 
dent and members Karachi Municipality ’’ 
requesting the President to re-consider the 
matter. This letter was received in the 
Municipal Office on July 2, 1921 and on 

i" g S 'f plamtiff was informed by 
the Chief Officers letter No. 5/17 that the 
papers on the subject were re-submitted to 
the Managing Committee who at their 

!uv ln i he d , 011 Ju ‘y 25 - 1924 ^solved that 
he\ adhered to their previous resolution 
and were not prepared to deviate from it, 

the plaint in this suit was presented 
in Court on October 30, 1924. Assuming 

oUh^ChSfOffi 1 th& ff t! ! 6 , previous refusal 
Unef Officer afforded no cause of ac- 

Hrrdtir he p aiDtif f and that the period of 
limitation commenced from April 22 1994 


REWACHAND FaTEHCHAKP V. KARACHI MUNICIPAi 
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• 1 1 VI 
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1G7 of the Municipal 
its conditions that a 
>ne month’s previous 
tty of the institution 
bf six months pro- 
s, therefore, extend- 
ue of a. 29 of the 
, amended by Act 
Y the Limitation Act 
ions of the Limita- 
Sections 9 to IN 
<at)le in computing 
prescribed bv any 
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special or local law su /et. however, to the 
important proviso that W^of such provi- 
♦ ~ ‘eluded bv such 


e provisions of 
this case as ex- 
citation. It is, 
ine s. 167 of the 


sions "are not express* 
special or local law." 
s. 15, cl. (2) are relied on 
tending the period of 
therefore, necessary to ex. iV) , ut llu . 

Municipal Act to see if s. 1.1(2) of the Limi- 
tation Act is not expressly \cluded by it. 
This section prescribes two' absolute' un- 
qualified and independent conditions pre- 
cedent to the maintainability of a suit con- 
templated by it. It provides that "no suit 

shall be commenced without 

giving such Municipality one month’s 

previous notice in writing of the intended 
suit and of the cause thereof, nor, after six 
months from the date of the act complained 

A f \ iTr D1 f k i e 0 nn 6 ' J , 4 of the CaI cutta Municipal 
Act- Ill of 1899 the second part of this sec- 
tion does not provide for the suit being 
filed within six months from "the accrual of 
he riglH to sue" which has been held not 
to mean the accrual of the cause of action " 

Pal' 0 !]) 10 Th°{ Ca / C ““V’ Sh y ama Aharon 
i i !!' . , plaintlff cannot, therefore 

plead that so long as he has not served tin? 

requisite notice on the Municipality there is 

no accrual of the right to sue and that the 

penod of limitation commences to run after 

the expiry of the month’s notice. This 

section in plain and unambiguous terms 

prevents the claimant from commencing 

his suit after six months from the date of 

the act complained of and thereby express), 

n cP.^of 'r e r h . eing 

, (2 ^ of , the Limitation Act. Public 
interests require such suits should be in- 
stituted without any delay and the period 
of six months is sufficiently long to enable ' 

claimant to comply with both the conditions 
precedent required bv s 1(17 

pal Act. This groundPthere/orel’fans" 11 C " 

i.D 32 C. 277; U C. W. N. 
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The second ground 

is equally untenable. 

subsequent request 

the President and tf 

cipality for re cons il 

in effect an appeal t 

action of the Managi 

so long as that reqi 

and finally refuse 
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against the plaint 
wise it affords ]_ 
This argument is > 
has not been ablt’j 
Municipal Rules ( 
the Municipal 
against the decij 


ged by Mr. Kimatrai 

i has urged that the 

?by the plaintiff to 

mbers of the Muni- 

an of his case, was 

Hoard against the 

Committee and that 
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.i tat ion did not run 

id that even other- 

fresh cause of action. 

cious. Mr. Kimatrai 

efer to any rule of the 
• 

to any provisions of 
permitting an appeal 
of the Managing Com- 
mittee to the B /din respect of the exer- 
cise of poweifhf ,, reservedly delegated by 

Managing Committee. 
The plaintiff's I .-tier though addressed to 
the President ai d members was a request 
for re-consid^/ation by the Managing Com- 
mittee and not an appeal to the Board. It 
was so dealt with. As an appeal to the 
Board it has not been disposed of upto now 
and cannot, therefore, be relied on as afford- 
ing a separate or fresh cause of action. There 
is also nothing in the rules or in the Act 
making the filing of an appeal or its re- 
jection by the Board a condition to the 
maintainability of this suit. The act com- 
plained of which affords the plaintiff his 
cause of action is the refusal to giant a 
refund by the authority competent to do so. 
It is not necessary for the purposes of this 
suit to decide if the Chief Officer was such 
competent authority. Assuming that he 
was not so competent, there is no doubt 
that the Managing Committee was the com- 
petent authority. The refusal by the Man- 
aging Committee and not its subsequent 
refusal to re consider the matter is the act 
which affords the plaintiff his cause of ac- 

ti°n. , , . • • i 

To yield to the somewhat ingenious and 

persuasive argument of Mr. Kimatrai that 
every application for re-consideration filed 
by his client afforded him a fresh cause of 
complaint would be to render Hie provisions 
of s. 1G7 of the Act nugatory and would en- 
able a litigant to revive stale claims by re- 
peating his requests. 

The suit fails on the preliminary issue 

and is dismissed with costs. 

z K Suit di&viused. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 406 of 1924. 

August 20, 1925. 

Present:— Mr. Dalai, J. C. 

AGENT, ROM ILK II AND and KUMAON 
RAILWAY— Defendant— Appellant 

versus 

GATRI LAL— Plaintiff— Respondent. 

Rail wait Company— (loath consigned for carriage — * 
Risk Sote Form "li'-- Wilful neglect- Failure to 
jdace lock on wagon. 

A Railway Company to whom poods are consigned 
for carriage under Risk Note Form “H" is liable for 
the loss of the goods only if the consignment is lost 
through the wilful neglect of the Railway Administra- 
tion or through theft by or wilful neglect of its 
servants. |p 4f», col. 2.] 

Failure of the Railway Company to place a look on 
the wagon in which the goods are being carried dees 
not amount to wilful neglect within the terms of the 
Risk Note. [p. 47, col. 1.] 

Appeal against a decree of the Addi- 
lional Sub- Judge, Sitapur, dated the Gth 
August 1924, affirming that of the. Munsif, 
Sitapur, dated the 10th December 1923. 

Mr. R. K. Bose, for the Appellant. 

Mr. H. Husain, for the Respondent. 

JUDGMENT.— Gauri Lai plaintiff 
sued for the recovery of damages from the 
Rohilkhand andKumaon Railway Company. 
The Agent of that Company was sued. The 
plaintiff had suffered loss of 20 tins of ghee 
in transit in a train of this Company run- 
ning between Mailani and Kaurila Ghat. 
Therecan be no doubt that these tins were 
stolen while the train was running 

The goods were booked under Risk Note 
Form "H" which is on the record. By sign- 
ing such Risk Note and taking upon him- 
self part of the risk of loss in transit, the 
consignor secures reduction of freight. 
Under the contract of such a Risk Note 
the Railway Company is liable for the loss 
only if the consignment is lost through 
the wilful neglect of the Railway Adminis- 
tration or through theft cr wilful neglect 
of its servants. The two Subordinate 
Courts held that there was wilful neglect 
of the Railway Company in this case 
because no lock was placed on the wagon. 

The learned Judge of the lower Appel- 
late Court has further stated that the lock 
was porticulailv necessary while the train 
was passing through the Oudh forest where 
such thefts are matters of common occur- 
rence. I have looked through the record 
but find no evidence that the train was 
passing between, these two stations through 
any locality known as the Oudh forest or 
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that in this particular locality thefts were, 
a matter of common occurrence. No other 
instance of running train theft between 
these two stations appears to have been 
cited in the Trial Court. 

It was argued by the respondent's learned 
Counsel that the tinding of the lower Court 
is a finding of fact under the circumstances 
of the present case. The finding, however, is 
vitiated by the lower Court importing 
reasons not supported by any evidence. It 
quoted a ruling of this Court reported as 
Rohilkhand and Kumaon Railway v. Bij 
Lai (1) but omitted to notice the distinction 
that in that case the wagon was not sealed 
either. In the present case evidence was 
led to prove that the wagon was sealed. 

Wagons are not locked on any Railway 
system and security is obtained for the con- 
tents of the wagon by bolting it and having 
it sealed. It will be throwing an unwarrant- 
ed burden on the Railway Company if it 
were held that they will be guilty of wilful 
neglect whenever the wagons are not locked. 
One can well-understand the difficulty of 
locking when the contents of the wagons 
have to be taken out at the destination. 
Either locks will have to be used of a com- 
mon pattern of key which would, therefore 
be easily available to the thieves or there 
would be no possibility of opening the lock 
when the wagon arrives at the destination. 

1 disagree with the lower Appellate Court’s 
deductions of wilful negligence from the 
tact that the wagon in which theft was 
committed was not locked. 

I hold that the loss was not due to the 
wilful negligence of the Railwav Company 

0 e rt^ decree f ">e lower Appelate 
d , dl - 6m,SS tbe P lainliff 's suit but 
without costs in any of the Courts. 

Z ' K- Decree set aside. 
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t>. MATHORA NATH GAIN. 

CALCUTTA f 

Appeal from A 
No. 237 
April 

Present:— Justice S 
and Mr. Ju 
SCRESH CHAN 

AND OTHERS— PlAI. 


;h court. 

Llate Decree 
\ 022 . 

Jart Greaves. Ivt., 
/Cuming. 

K SAMADDAR 
Ifs— Appellants 


pt. the Court hits 
lea actually taken 
aid by the tenant. 


MATHURA NATE II N and others 
—Defendants- Ipondents. 

Landlord and tenant— Dis (miim of tenant from 
portion of holding- Rent, stt, sir, whether maintain- 
able. \ 

Where a tenant has never b |i put in possession 
of the whole area comprised ii demise hut lias 
taken poss;ssion of a portion * If, the Court has 
power to fix a rate of rent for t lea actually taken 
possession of by the tenant, to I laid by the 'tenant, 
on the ground that although lit lias contracted for 
the whole area lie lias elected to gi Vto possession of 
a portion only of the area. Whe I therefore, under 
circumstances over which the land). Il had no control 
the tenant has not been given Vssession of the 
whole area, the Courts have deci\d the rent in 
proportion to the area of the land of which the 
tenant lias obtained possession, [p. 46, cols. 1 & 2.1 
Where, however, a tenaut has been in possession 
of. the whole demised area and has subsequently been 
deprived of a portion thereof by the action, of, the 
landlord it is not open to the landlord. to come to 
Court and ask the Court to fix the rent for the portion 
of the area which remains in the possession of the 
tenant In such n case the landlord is not entitled 
after dispossessing the tenant from a portion of the 
demised area, to sue for rent in respect of the whole 
or of any portion thereof, where the rent is fixed fo’r 

•18 col 2 f 10 " ng and not at 50 m,,ch I*r [p. 

. A PP^ al against a decree of the Officiat- 
ing Subordinate Judge, Backerguni, dated 

!l le £?? e . L 922 - affirming that of the 
Munstf, Third Court, Perojptir, dated the 
23rd December 1920 

Chandra Basak and Babu 
Radhtca RanjaiiGuh a, for the Appellants. 

Mr. (.ttnada Charan Sen and Babu Somes- 
war Prasad Mukerji, for the Respondents 


JUDGMENT. 

Greaves, J.-This is an appeal by the 
plaintiffs against a decision of the Additional 
Subordinate J udge of Backerganj confirm- 
mg a decision of the Munsif, of the Third 
Court of I erojpur The plaintiffs sued for 
rent for the years 13 22 to 1325 under a 
lease dated the 5th March 1879 whereby in 
lespect of the demised area of 8 biqhas rent 
at the rate of Rs. 35 a year was reserved for 
the whole area comprised in the demise 
The defence of the defendants was firstly 

Hint S? r !! lt ^ ad b T n P aid a »d secondly 
that after the lease the plaintiffs in the veai’ 

18 J7 let out a portion of the land comprised 
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in the demise of 187 to other persons. Con- 
sequently, they a end, and the Courts 
have so found, ty he defendants were 
dispossessed of ry y half of the demised 
area and they a| ugly say that under 
these circumstanft iey are not liable to 
pay rent. Both till er Courts have taken 
this view and have missed the suit. 

Various argume/ were urged before us 
on behalf of the / Hants. Firstly, it was 
stated that the re| nad been paid by the 
defendants at j rate reserved in the 
kabuliyat even afu the dispossession at any 
rate, from the f ir 1902 wheu the Courts 
found that thfij lispossession had taken 
place, and a(T^ ingly, it is urged before 
us that it wol be inequitable that we 
should now \ old that the rent should 
remain in su» mse because a portion of 
the originally/ emised area has been taken 
away from if e defendants and we were 
referred, in /.npport of this argument, to 
the case of ‘Rnm X a rain Cliuckerbutty v. 
Poolin Behary Lall Singh (1). In that case 
the Chief Justice in delivering the judg- 
ment of the Court held that as 24 years 
had elapsed since a portion of the demised 
area had been taken away and the rent 
during that period had been paid at the old 
rate the Court would assume that there 
had been some arrangement in spite of the 
'decrease of area and that the rent should 
be paid at the old rate. It is noticeable 
in that case that dispossession was not 
due to the direct act of the landlord but 
to the fact that a portion of the land was 
taken for the construction of a Railway. 
But in any case we do not think that it is 
possible for us to act on this view for there 
is no finding by either of the Courts below 
that the rent had been paid at the rate 
reserved by the kabuliyat since the date of 
dispossession in the year 1902 and in the 
absence of such a finding we do not think 
that we should be justified in presuming in 
second appeal that the rent had always 

been paid at this rate from the year 1902. 

• 

Then it was contended on the basis of 
certain decisions to which we were referred 
that in any case there should not be sus- 
pension of the whole rent but merely an 
abatement of rent corresponding to the area 
by which the tenancy has been diminished 
and we have been referred to numerous 
cases. We think broadly that the decisions 
lay down, that where a tenant has never 

(1) 2 C. L. K. 5 
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been put in possession of the whole area com- 
prised in the demise but has taken posses- 
sion of a portion thereof, the Courts have 
fixed a rate of rent for the area taken 
possession of, to be paid by the tenant on 
the ground that although he has contract- 
ed for the whole area he has elected to go 
into possession of a portion only of the area. 
And where under circumstances over which 
the landlord had no control the tenant has 
not been given possession of the whole area 
the Courts have decreed the rent in pro- 
portion to the area of the land of which the 
tenant has obtained possession. But we 
do not think that there is any case which 
has decided tiiat where a tenant has been 
in possession of the whole demised area and 
subsequently has been deprived of a portion 
thereof by the action of the landlord it is 
open to the landlord to come to Court and 
ask the Court to fix a rent for the portion 
of the area which remains in the possession 
of the tenant. We think that in all such 
cases the Courts have held that the landlord 
is not entitled after dispossessing the tenant 
from a portion of the demised area to sue 
for rent in respect of the whole or for any 
portion thereof. 

In this view of the slate of the law we 
think that the appeal must fail and that as 
the tenants have been dispossessed by the 
action of the landlord of a portion uf the 
holding and as the rent is fixed for the 
whole holding and not at so much per bigha 
the landlord is not entitled cither to the 
whole rent or to rent in proportion to the 
land which now remains in the possession 
of the tenants. 

The appeal accordingly fails and is dis- 
missed with costs. 

Cuming, J.— I agree. 

z. k. Appeal dismissed. 


PRIVY COUNCIL. 

Appeal from tub Bombay High Court. 
June 12, 1 925. 

Present:— Lord Sumner, Lord Blanes 
burgh, Sir John Edge, Mr. Ameer Ali 
and Lord Salvesen. 

XOWROJI RCSTOMJI WADIA— 
Plainti ff — Appellant 
versus 

TbE GOVERNMENT of EOMBAY- 
Defen da nt— Respondent. 

JamI Acquisition ^-1 rf (J of 189i ), s . 5h ~ Valuation * 
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question of-Apped to Privy Council-Interference 
with decision of Indian Courts- Practice. 

The value to be placed at a given moment on a 
plot of land, which is not in the market or the. 
subject of bargain and sale, but owes a large part or 
any value it possesses to the prospective results of 
development work, to be undertaken thereafter at an 
uncertain time and at an estimated cost, is not on y 
in its essence a question of fact but is one upon which, 
almost above any other, opinions will differ, without 
its being possible to give irrefragable reasons for any 
particular conclusion, [p. 49, cols. 1 & 2.] 

The Privy Council will not review the decree of 
, Tmtian A mini late Court merely unon a question of 
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an Indian Appellate Court merely upon a question 
valuation. Where their Lordships have neither the 
materials nor the experience on which to found an 
opinion of their own. in a matter where the opinions 
of competent Courts in India differ (and a fortiori 
where they concur), it is not their practice to interfere 
as an Appellate Tribunal, unless there appears to be 
some error in law or miscarriage of justice, [p. 50, 
col. 1.] 

Appeal from a decree of the High Court 
(Maeleod, C J. and Shah, J.), dated the 
VOth September 11)21, modifying that of the 
same Court (Kajiji, J.), date ! the 30th 
August 19:0. 

Sir G. Lowndes, K. C., and Mr. E. D. 
Raikes, for the Appellant. 

Messrs. A. il. Dunne, K. C., and A. M. 
Talbot, for the Respondent. 

JUDGMENT. 

Lord Sumner.— In 1917 the Munici- 
pality of Bombay acquired a plot of land 
for purposes connected with an existing 
hospital, and the usual statutory proceed- 
ings took place before the Collector of 
Bombay to fix the amount of compensation 
to be paid for the land. The owner, 
being dissatisfied with the amount awarded, 
viz., Rs. 98,724, claimed a reference to the 
High Court, and in 1920 Kajiji, J., varied 
the Collector’s award by increasing the 
rate to be allowed per square yard super- 
ficial from Rs. 8 to .Rs. 10. This raised 
the total compensation to Rs. 1,39,970. 
Upon an appeal by the Municipality the 
High Court set aside the learned Judge’s 
decree and dismissed the reference. They 
thus in effect confirmed the Collector’s 
award. From this decision the claimant 
now appeals. 

The value to be placed at a given moment 
on a plot of land, which is not in the 
market of the subject of bargain and sale, 
but owes a large part of any value it pos- 
sesses to the prospective results of develop- 
ment work, to be undertaken thereafter 
at an uncertain time and at an estimated 
cost, is not only in its essence a question 
oi tact but is one upon which, almost above 
pay other, opinions will differ, without its 
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tion of valuation”— ,.0 Narsingh Das v. 
Secretary of State for India (4j. Errors 
in law, including errors in appreciating 
or applying the rules '‘‘•'"Vidence or the 
judicial methods of wei 
matters that can and \ 
on appeal by this Boart 
the present case, a diffc 
has occurred between t\v 
upon the number of ruptU per yard to 
be allowed for a plot of Iaify, as to which 
their Lordships can form no opinion of 
their own, it would be alike unprofitable 
and impracticable to embark on a com- 
parison of the decisions of these Courts. 
In cases relating to the acquisition of land 
the whole matter, both of fact and law, 
is a proper subject of appeal in India, for 
their local knowledge and experience en- 
able the learned Judges to form useful 
judgments upon the whole case. The 
amending Act of 1921 declares awards 
under the Land Acquisition Act, 1894, to 
be decrees, so as to bring them within the 
general rules as to appeals to this Board, 
but it does not prescribe any special mode, 
in which they are to be treated. This 
Board has found it necessary to limit the 
extent of the inquiry, in order to spare the 
parties costly and fruitless litigation Just 
as in cases where there are concurrent find- 

(i) 4 W. Cas. 448; 36 C. 9G7; 10 C. L. J. 281; 11 
?°A 2obVc )’ 14 ' N ‘ 13 'b 19 M. L. J. 615; 36 

J\^ 6 J nd „C fls - 188: 39 L A 197 at 11.201; ICC. 
W.N.96R 12 M. L. T. 195; (1912) M. \\. N. 781; 16 

w L ‘ en Bom - lj ]{ - 833; 10 

A - L J- 271; o Bur. L. T. 205; 40 C. 21; 6 L. B. R. 150 
(l . C.). 

(3) 57 Ind. Cas. 606; 47 I. A. 255 at p. 264' 39 M 
L J. 195; 28 M. L. T. 149; 2 U. P. L. R. ip. n 1 l*>4- 
18 A. L.J. 1095; 22 Bom L. R. 1370; 13 L W 49-' 
25 C. W. N. 289; 3 1». W. R. 1921; 48 C. 110 (P C l 

(4) 86 Ind. Cas. 556; 23 A. L. J. 113; 2 O \V N 137- 
48 M. L. J. 386; (1925) A. I. R. ( P . Q.) 91- L K A 
(P. O.) 64; 27 Bom. L. R. 783; 0 L. 69; 29 0. W. N 822 
(1 . U.j, 
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ings of fact in the y .lian Courts, it has 
lo.'-g been the gene! I rule of the Board 
not to allow such litf ngs to be re-opened 
here, ^uragunly Lw eedavamuh v. Ven- 
gama Naidoo (5), / Umrao Begum v. 
Jr shad Husain (G), sj as now been settled 

that this Board vvl review the decree 
of an Indian Appelh Jourt merely upon 
questions of value. \ ere their Lordships 
have neither the m J lals nor the experi- 
ence on which to if i an opinion of their 
own, in a matter I re the opinions of 
competent Courts/ India differ (and a 
fortiori where the\ incur), it is not their 
practice to interfere, as an Appellate Tribu- 
nal, unless there appears to be error in law 
or miscarriage <#* s '«*stice. 

In view of tl\ practice the present case 
may be shortly l .It with. The plot to be 
acquired wasirl 'ular in shape and con- 
tour Except ;/ one point, and there only 
by a narrow ]| sage.it had no access to 
any road Pary of it was hollow and low- 
lying, so that \/ the rains water accumulated 
there to the depth of several feet. No transac- 
tions were pioved in respect of land closely 
adjacent to or precisely similar to this plot 
and such transactions as had occurred 
were cases of development and sale at dates 
not at or about the material time, viz., 1917. 
The question, whether or not there had 
afterwards been an upward trend in market 
values generally, was not only highly dis- 
putable as a matter of opinion, but was 
not affirmatively supported by any satis- 
factory proof. 

Both parties admitted that the most 
satisfactory use, to which the land could 
be put, was the erection of workmen’s 
dwellings, and the value of the land for 
this purpose accordingly became the ques- 
tion to which both directed their attention. 
Development of this kind required the 
dedication of a considerable part of the 
surface, in order to provide an access road, 
and also the raising of the whole surface 
to one level, free fiom risk of flooding, by 
permanently filling in the cavities with 
suitable loose mateiial. Estimates of the 
area of land required for the road and of the 
cost of filling in per cubic yard were ac- 
cordingly prepared, and were agreed on 
both sides. It does not appear, however, 

(5) 9 M. I. A. 6G at p. 67; 1 W. It. P. C. CO; 1 Sulh. 
P. C. J. •160; 1 Ear. P. C. J. 626; 19 E. R. 6C6. 

(6) 21 1. A. 103; 21 C. 997; 6 Ear. P. C. J. 4C0; 

Rafique & Jackson's P, C. Ko.'135; 10 Ir.d. L'te. (k. e.) 
1298 (P.C.). ' 
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that any allowance was made for the time 
required to enable the made ground to 
settle, or for the risk that unexpected 
settlements might lake place, and prolably 
these factors were beyond any exact esti- 
mation Of course the circumstances that 
might exist, when the work was done and 
the realisable value of the developed site 
could be ascertained, were alike beyond 
human foresight. 

Kajiji, J., appears to have addressed 
himself to the question of the fair compen- 
sation for land taken in 1917, to be allowed 
as at that date, as if it were an algebraic 
problem, which could be solved by an ab- 
stract formula. He sought to ascertain 
what value per yard the land might be 
supposed to have, if improved at some un- 
certain date by treating the cost of filling 
in the cavities as a determined sum, to 
which there could not be any addition, 
and by deducting this sum alone from the 
supposed realisable value after future deve- 
lopment. From these somewhat abstract 
factors he arrived at a concrete rate per 
superficial yard to be paid presently by way 
of compensation. In doing so he took no 
account of the factor of interest on the cost 
of the filling in and the other develop- 
ment work during the uncertain interval 
before the time of realisation might arrive. 

From his conclusions thus arrived at the 
High Court dissented. Their reasons are 
not very clearly given, but this may be due 
to the fact that the evidence, which they 
discussed, is not very clearly recorded. At 
any rate, as it appears to their Lordships, 
they fell into no error of principle in their 
criticisms of the judgment of Kajiji, J., 
or in the process by which they arrived 
at their own conclusions. In dissenting 
from the method, which the learned Judge 
seems to have followed, they were certainly 
right. Factors such as he omitted to notice 
may be of great importance or of little, 
or even may be truly negligible, according 
to the circumstances of the particular case, 
but it cannot be right to ignore them alto- 
gether, as having no place at all in a rigid 
system of calculation. They were guided 
by their own view, as they were entitled 
to be, of the weight of the various pieces 
of evidence, nearly all of indirect bearing 
on the problem in hand— and in many 
cases only imperfectly developed. They 
thought, os they were entitled to think, 
that the grounds, on w’hich the supposed 
rise in general market values was reefed 


* 


(jo i. o. m ” 

were so unsubstantial in themselves and so 
distantly related to the circumstances of 
the site in question, as not to amount to 
any evidence on which to rest the judicial 
conclusion that something should be allow- 
ed for a rising market. • 

After carefully examining the evidence 
and the way in which the High Court 
appears to have dealt with it in arriving 
at the conclusion now under appeal, their 
Lordships are unable to find that there has 
been any error in principle or in law in the 
method of arriving at it. They will accord- 
ingly humbly advise His Majesty that this 
appeal should be dismissed with costs, 
z. k. Appeal dismissed. 

Solicitors for the Appellant:— Messrs. T. 
L. Wilson & Co. 

Solicitor for the Respondent:— The 
Solicitor, India Office. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. 15L-B of 1923. 
April 23, 1924. 

Present:— Mr. Hallifax, A. J. C. 

M AH ADEO— Applicant 
versus 

• SHIORAM -Non-Applicant. 

Transfer of Property Act (IV of 1882), s. 106- 
Regislratwn Act (XVI of 1008), ss. 17 (d), 1,9 -Lease, 
agricultural— Oral lease, validity of-Document con- 
taining admission of oral lease-Registration, whether 
necessary. 

Section 106 <jf the Transfer of Property Act excludes 
agricultural leases from the operation of its own pro- 
visions and allows such leases or agreements to lease 
to be made without a written instrument, [p. 51, col. 2.1 
The Registration Act only comes into operation 
when a written document has been executed either 
because the transaction cannot legally be carried out 
without one or because the parties choose to have one 
t Rough it is not compulsory, [ibid.] 

h Proof of an oral lease granted by the defendant to 

hv twSnH h V 8 v l pr °" UMd 8 document executed 
•<n« C l enc ^ ai ^ which fan as follows 

1010 ,rp nt for tlle two years 1918-19 and 

1919-20 for the field of which 1 had given you a lease 
for five years, you have to-day paid me Rs 65 asThe 

me the^ent ZZt 7 ™' alreSy P S 


a lease of his land for -is. 65 in each of the 
following five years, taking a separate 
kahuliyat from them each .year. He kept, 
his promise for four ye” ‘ 
allow the plaintiffs to ct 
the fifth year 1922-23 an 
other person. They, tl. 
damages for breach of th 
ing them at the amount 
would have made if the co.Wact had not 
been broken, which they sara was Rs. 160. 
The defendant denied the alleged oral 
agreement to lease and pleaded that it could 
only be made by a registered instrument. 

The lower Court arrived at the following 
conclusions. Under ss. 17 ( d ) and 49 of the 
Registration Act the plaintiffs are not 
allowed to prove the terms of the agree- 
ment to lease for five years by oral evidence, 
at least in a suit for damages for breach of 
the contract though they probably would 
be allowed to prove it in that way in a 
suit for specific performance of it. (The 
reasoning behind the last sentence is 
obscure, but the matter is outside the case). 
If oral evidence can be accepted then that 
given proves that the contract was made. 
The plaintiffs suffered loss to the extent of 
Rs. 85. 

The learned Judge has forgotten s. 106 
of the Transfer of Property Act which ex- 
cludes agricultural leases from the opera- 
tion of its own provisions and so allows 
such leases or agreements to lease to ba 
made without a written instrument. The 
Registration Act only comes into operation 
when a written document has been exe- 
cuted, either because the transaction cannot 
legally be carried out without one or be- 
cause the parties choose to have one though 
it is not compulsory. The only question, 
in this case is, therefore, whether the docu- 
ment produced by the plaintiff as part of 
tlie proof of the lease (Ex. P-1) is a writ. 
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er 1919 and its 
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tarised as follows: 
le t wo years“19 18-19 
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e years, you have 
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ave already paid me 
.nd taken a receipt 
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from you in each of 


before ; the d 
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evidence of an a 
just as if he 
agreement in tl 
There is other 
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those three years with a rent note/’ 

This is no more than a mention of an 
oral agreement mde about eighteen months 

nent clearly does not 
l but can be used as 
lission by the defendant, 
t casually mentioned the 
course of a private letter, 
idence in support of the 
lower Court that the oral 
agreement \v\S made, though it was hardly 
necessary. Fun her the finding that the 
extent of the damage caused to the plaintiffs 
was equivalent to Rs. 85 has been accepted 
by both parties, the plaintiffs expressly and 
the defendant by his failure to appear in 
this Court to oppose the application for 
revision. 

For all these reasons the decree of the 
lower Court dismissing the suit will be set 
aside and in its place a decree will issue 
ordering the defendant to pay to the plaint- 
iffs the sum of Rs. 85 and all the costs in- 
curred by them in both Courts. In this Court 
the Pleaders fee to be shown in the schedule 
of costs will be fifteen rupees, 
z. K. Revision allowed. 


PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 

June 18, 1925. 

Present :— Lord Sumner, Sir John 
Edge and Mr. Ameer Ali. 

BURN and COMPANY, Limited- 
Defendants— Appellants 
versus 

His Highness Thakur Sahib Sree 
LUKHDIRJI ufMORVI STATE- 
Plaintipf— Respondent. 

Vendor and purchaser— Contract for sale of 
goods— Time, whether of essence of contract — 
Jjrcach bj buyer— Supply of goods by seller— Subse- 


quent breach by seller— Buyer, whether entitled t° 

damages. 

Plaintiff, a ruling Prince, entered into a contract 
with the defendant Company whereby the latter 
agreed to supply a certain number of goods wagons 
to be used for the purposes of the plaintiff’s* 
Railway on condition that one-third of the price was 
to be paid along with the order, another third at 
the time when the under-frames of the wagons 
should be wheeled and the balance on delivery. The 
wagons were required for a metre guage Railway 
and delivery was to be made within six months 
from the date of the order. One-third of the price 
of the wagons was paid along with the order but 
there was considerable delay in the construction of 
the wagons due to war conditions and when the 
defendant Company called upon the plaintiff to pay 
the second instalment of the price of the wagons, 
on the under-frames being wheeled, the plaintiff 
made default and failed to make the payment in 
accordance with the terms of the contract. The 
defendant Company thereafter completed the con- 
struction of the wagons and delivered a certain 
number of wagons to the plaintiff, and refused to* 
deliver the remaining wagons until the whole of 
the price was paid by the plaintiff. As the plaintiff 
in spite of the repeated demands of the defendant 
failed lo pay the balance of the price the defendant 
Company disposed of the remaining wagons elsewhere. 
Thereupon the plaintiff sent the defendant Company 
a cheque for the second instalment of the price of the 
wagons and called upon the Company to deliver the 
remaining wagons and receive the balance of the 
price. On the failure of the Company to comply with 
this demand plaintiff filed a suit against the Company 
to recover damages for non-delivery of the remaining 


wagons: 


Held, (1) that having regard to the times when 
the three instalments of the contract price were 
according to the contract to become payable, and to 
the fact that the manufacture of the wagons involved 
considerable expenditure by the defendant Company 
in providing materials for their construction, and 
in the payment of men who would necessarily be 
employed in constructing them, and to the fact 
that it might be difficult to enforce in a British 
Court or in a Court of the State of which the plaint- 
iff was the ruler payment by the plaintiff of the 
contract price, it must have been the intention 
of the parties when the contract was made that time 
should be of the essence of the contract as to the 
times when the three instalments of the contract, 
price should be paid; [p. 57, col. 2.] 

(2) that when plaintiff had, after he had notice 
that the under-frames of the wagons had been 
wheeled, made default in payment of the second 
instalment of the price, which, in fact, was a refusal 
by him to perform the contract in its entirety, the 
defendant Company was entitled to treat the contract 
as void and to rescind it; [ibid ] 

(3) that the defendant Company by delivering some 
of tiie wagons to the plaintiff treated the contract afl 
a subsisting contract and that inasmuch as the 
contract price was not payable until all the wagons 
had been delivered, the defendant Company was not 
justilied in refusing to deliver the remaining wagons 
till the whole of the price was paid; [ibid.] 

(4) that, therefore, the defendant Company had 
committed a breach of the contract and were liable to 
the plaintiff in damages, [ibid] 

Appeal from an order of the Calcutta High 
Court [Sanderson, C. J., and Richardson, J .)i 
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dated 27th June 1923, reported as 83 which ' vas tt ^ e con 
Ind. Cas. 260. contract whlch was 


uu. vao. 

Mr. A. M. Dunne, K. and bir Robert 
Aoke, for the Appellants. 

Sir G. Lowndes, K. C., and Mr T. J. 
O'Connor, M. P., for the Respondent. 

JUDGMENT. 

Sir John Edge.— l'lie suit in which 
this appeal lias arisen was brought on the 
original civil jurisdiction side of the High 
Court at Calcutta on the 2ith August, 1U18, 
by His Highness the then Thakur Sahib of 
Morvi against Burn and Company, Limited, 
to recover damages for the alleged c< nver- 
eionof 42 Railway wagons, and for an alleged 
breach of contract to make and deliver the 
same wagons. The property in the wagons 
had never vested in His Highness of Morvi, 
who had never been, constructively or 
otherwise in possession of them, The claim 
for conversion lias been dropped. The 
original plaintiff died and his son. who 
succeeded him as the Thakur Sahib of 
Morvi, was on the 19th July 1922, brought 
on the record as the plaintiff. The original 
plaintiff was, and his successor, the present 
plaintiff, is, the proprietor of the Morvi 
State Railway. 

The contract was made between His 
Highness the then Thakur Sahib of Morvi 
through the Manager of the Morvi State 
Railway, his agent, and Burn and Com- 
pany, Limited, of Howrah and Calcutta, 
in British India. The contract was for the 
manufacture of 50 Railway wagons by the 
defendant Company at the Companv's works 
at Howrah and their delivery to tire Morvi 
btate Railway upon certain teims which 
will be later more fully mentioned. The 
contract was made by correspondence be- 
tween the manager of the Morvi Stale Rail- 

i at Morvi ’ and defendant 
o,?tK ay ( ? a ! CUtta ' The sui t hasthrough- 

to Ihich thfr te 1- ns n suit upon a conl ™ct 

IX iSS.’ Untract Act - 187 “ < Act 

Oc^rToTfS^fu began on lhe 29,h 

ComDanv from etl er to l ^* e defendant 

s&SS 

3E-£«SS35S 
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ed that the wagons were > Sh0W ’ 
RuIwaviu^ ® n Were t° be metre gauge 
ini! ' va ? 0Q !-. Between the 29th October, 


1914, and the 9^7 t u tQe Uct °ber, 
letters passed between^H^? 915 ’ > several 


t in suit. By th* 
,eed upon the de- 
lo manufacture 
oivi Btate Rail- 
lyment which will 
! and 25 open goods 
gons in all, at the 
ch covered wagon 
1,< V 75 for each 
be in accordance 
Js and drawings 
oe delivered in six 


fendant Company a 
and to deliver to t 
way, upon terms as 
be mentioned, 25 co\ 
wagon*, 5U Railway 
price of Rs. 1,825 fi 
and at i he price o. 
open wagon, the wagoi 
with certain specilica 

and the 50 wagons to ... 

months from the date of the receipt by the 
defendant Company of an order for the 
wagons The terms of p? "'jbnt were that 
His Highness of Morvi s lid pay to the 
defendant Company one-t Id of the con- 
tract price on the order i \ the wagons 
being given, and one-third 
price when the under-frames 
should be wheeled, and the iVnaining one- 
third when the wagons shouldVe delivered, 
One-third of the total contract price amount- 
ed to Rs. 30,833. The contract contained 
no provision that the contract time for the 
delivery of the wagons should be extended 
in case the defendant Company should be 
delayed in completing the wagons owing to 
the war or any other cause beyond the 
Company’s control. 

On the 23rd January 1915, His Highness 
of Morvi, through his agent, sent to the 
defendant Company his linal order for the 
50 wagons and said “we have no n ore 
drawings to send than we have already ; ent. 
From the specifications and drawings 6ent, 
you will kindly prepare working drawings 
in detail and send them for our approval." 

After the receipt by the defendant Com- 
pany of the order of the 23rd January 1915, 
for the wagons, the defendant Company was 
much delayed in performing the contract 
by the difficulties, owing to the war, of 
obtaining some of the necessary parts of the 
wagons and the wagons were not ready for 
delivery at the time specified by the contract. 
His Highness of Morvi did not at any time 
exercise such right, if any, ns he may have 
had under the Indian Contract Act, 1872, of 
determining the contract because the de- 
fendants had failed to deliver the wagons in 
accordance with it. 

The agreement that the second instalment 
of the contract price should be paid by His 
Highness to the defendant Company when 
the under-frames of the wagons should be 
wheeled, of course meant that the second 
instalment should be promptly paid when 
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the defendants had -, en His Highness of 
Morvi, through 1/ jent, notice that the 
Company had fix/ ' wheels to the under- 
frames of the \ gons. On the 25th 

October 1 91G, the ndants sent by post 

to the manager oi Morvi State Railway 
an account, dated I 24th October 1916, 
for Rs. 30,833, j lie second instalment, 
being one-third / e contract price due 
when the “und el .mes are wheeled,” and 
stated in the let*, in which the account 
was enclosed, that u was submitted by them 
“for favour of payment at your conveni- 
ence.’’ That letter and the account which 
Avas enclosed f ^t were notice to His High- 
ness’s agent a\1 i in the course of the post 
they were recea d at Morvi, that the defend- 
ant Company / id fixed the wheels to the 
under-frames I the 50 wagons. It was found 
by. Mr. Justid Rankin, who tried the suit, 
and it has no| been disputed, that at the 
date of that ffccount, the 24th October. 1916, 
the under-frames had been wheeled. On the 
19th November, 1916, the manager of the 
Morvi State Railway acknowledged the 
receipt of the Company’s letter of the 25th 
October 1916 and enquired "when the 
wagons Avill be completed and despatched,” 
but did not 6end any payment of the second 
instalment. 

Theposition which His Highness, through 
his agent, then took up and maintained for 
months is illustrated by the following ex- 
tract from the manager’s letter of the 19th 
November 1916 

"It is now more than a year and a half and 
yet, as we understand from your letter you 
have corneas far as the wheelingof under- 
frames and at the rate you havegone on there 
is no knowing when you will finish the work. 
When we placed the order, you certainly 
knew the condition of the market, because 
the Avar had then been on some months 
already. Till June e\’en you talked of de- 
lay of a few weeks, but it is now several 
months which may perhaps run into years. 
In addition to loss of interest on the money 
locked up with you and trouble and in- 
conA'enience we had to pay hire to other 
Railways and even on payment of hire Ave 
could not get timely and sufficient supply 
and suffered in traffic. In consulting your 
convenience it was only fair and reason- 
able that you should ha\'e consulted ours. 
From your opening correspondence, Ave 
expected, beside solid and substantial work, 
thattimclvexecution of this order might lead 
to future orders. 


"We fear the payment of second instalment 
will remain locked up as the first and shall, 
therefore, be glad to know definitely Avhen 
the wagons will be completed and des- 
patched” 

In reply to that letter of the 19th Nov- 
ember, 1916, the defendant Company Avrote 
to the manager of the Morvi State Rail- 
way on the 23rd November, 1916, as fol- 
lows 

“Yourfa\ T our No 4906 of 1916, dated 19th 
November 1916. We regret very much that 
you should write to us in this way as we can 
assure you we have done all possible to 
expedite and complete your work, the delay 
is entirely due to conditions brought about 
by the Avar. 

"You ask when delivery will be made 
and A\’e regret we cannot at present inform 
you, for instance the springs for your 
buffers although all ready in England 
cannot be despatched because the Muni- 
tions Board have so far not granted the 
necessary permit for them to be shipped. 
To help us will you kindly address the 
Railway Board stating that these springs 
are urgently wanted (i. e., 200 buffing 
springs) and should be supplied, send their 
reply to us and we can then enable 
our London Office to obtain shipping sanc- 
tion. 

"Your contract has been considered in 
every possible Avay and we trust that this 
trouble regarding one item alone, the 
buffing springs, will give you an example 
of the unprecedented and extraordinary 
conditions that have been inexistence for 
the last 18 months and which groAV more 
onerous and difficult every day.” 

The springs for the buffers referred 
to in that letter of the 23rd November, 
1916, AA-ere apparently Ibbetson springs, 
AA’hich are patent springs and are made 
only in England. Their Lordships think 
it only fair to the parties to this suit that 
some of the difficulties of the situation should 
be illustrated by the passages which they 
have quoted. 

On the 14th December, 1916, the 4th Janu- 
ary, 1917, and the 25th January, 1917, the 
defendant Company Avrote to the manager 
of the Morvi State Raihvay asking for 
payment of the second instalment and 
received no reply. On the 14th Feb- 
ruary. 1917, the defendant Company tele- 
graphed to the manager of the Morvi 
State Raihvay: "Kindly wire Avhen may 
expect settlement bill Rs. 30,833 account' 
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wagons." That was the account for the 
second instalment. In reply the Company 
received from the manager by telegraph 
the following reply on the 19th February 
1917 : “No. 87. Your telegram of 14th, 
matter is- referred to proprietor of 
this Railway." The proprietor was His 
Highness of Morvi. The reference to His 
Highness of Morvi did not result in the 
payment of the second instalment. In 
their Lordships’ opinion His Highness of 
Morvi had then decided not to perform his 
contract to pay the second instalment until 
some future time, and the defendant Com- 
pany was then entitled under the Indian 
Contract Act, 1872, to rescind the con- 
tract but the Company did not rescind the 
contract. 

By the 20th February, 1917, the defend- 
ant Company had completed eight of the 
contract wagons and on that date forward- 
ed them to the Morvi State Railway and 
thereby treated the contract as subsisting. 
On the 27th February 1917, the defend- 
ant Company wrote to the manager of the 
Morvi State Railway enclosing an account 
dated the 26th February, 1917, for Rs. 5,000 
in respect of the eight wagons, and 
in their letter said "... we have wir- 
ed you to-day as follows: kindly wire why 
bill Rs. 30.833 account wagons not paid 
... we shall be obliged if you will ar- 
range to remit the amount as well as the 
amount of the enclosed bill No. 8156 W. 
for Rs. 5,000 with as little delay as pos- 
sible . . . “His Highness of Morvi was 
not bound to accept in part performance 
of the contract eight wagons, but he did 
receive them. To the telegram of the 27th 
February, 1917, the manager of the Morvi 
btate Railway replied by the telegram on 
the 28th February as follows: “No. 88. 
Your wire. Refel to this office wire 87 
Matter referred proprietor. " 
1 he defendant Company received no other 
reply to their telegram of the 27th February 
or to their letter of that date. 

• On the 5th March, 1917, the defendant 
Company wrote to the manager of the 
Morvi State Railway with reference to their 
account for the second instalment and 

telegrams of the 19th and 28th Feb- 

“H tbat ,be Oompanv had 

decided not to despatch any more wagons 

men La3 paid lhe bil1 ^fore 

S d a w also that for Rs - 5,000 sent 

the l UW° U •i e 1 t l^ of the 27th ultimo." On 
the Uth April, 1917, tbe defendant Company 


ter 
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of the Morvi State 


“Dear Sir, 


‘J 


“As we have ne 
the money due t 
letter dated the 5t 
sary to address yo 
and we desire to pc 
paying our bills wl 
payment you have 


I delivered as soon 
Is from the Rail- 
Vve regret we can- 


GOXS. 

/received a cheque for 
nor any reply to our 
ilarch we find it neees- 
cain upon this matter 
\ut to you that by not 
they became due for 
broken the contract 
and we shall, therefore, take whatever 
action appears to us to be necessary for 
our own interests if we do not receive a 
satisfactory reply to th, j letter before the 
date specified below. 

“The wagons could 
as we could obtain tru 
way to carry them, bi 
not now permit anothei [of your wagons to 
leave our works until vVipayus in full 
for the whole order. ' 

“Your action has put us to very con- 
siderable expense and very great incon- 
venience and at the present time your 
wagons are occupying much valuable space 
in our works. . . 

The date specified in that letter was -* 
the 20th April, 1917. The letter of the 
11th April, 1917 was, their Lordships con- 
sider, a notice to His Highness of Morvi 
that the remaining 42 wagons were com- 
pletely ready for delivery to him on pay- 
ment of the balance of the contract price 
which would then be due. On the 21st 
April, 1917, the manager of the Morvi 
State Railway telegraphed to the defend- 
ant Company as follows: “Your letter 
though dated eleventh reached here yes- 
terday. Matter referred to proprietor who 
now in Bombay." No other reply to the 
defendant Company’s letter of the 11th. 
April having been received, the defendant 
Company wrote to the manager of the Morvi 
State Railway on the 7th May, 1917, as 
follows : — 

“Re Wagons 

“We desire to call your sppeial attention 
to our letter, dated the 11th nliimo and 
to inform yon that it is now imperative 
that we receive a satisfactory reply to this 
letter at once otherwise we shall have no 
option but to settle the matter without 
further reference to you. Kindly favour 
us with a reply by return." 

To which the defendant Company re. 
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ceived the following plv, dated the 19th 
May, 1917 : — 

"Re j ins. 

“With reference r t special reminder 

No. 0 M 231 H., q he 7th instant, I 
have to inform yout t His Highness 
the Thakore. proprid f this Railway, is 
not here at present ] he has gone to 
Matheran, a hilly/ iion for the hot 
weather, and so I ha/ rwarded your letter 
to him and I will Id j know on hearing 
from him." ’ 

No other reply to the defendant Com- 
pany's letter of the 7th May having been 
received, the Solicitors of the defendant 
Company on thtf 4th July, 1917, wrote to 
the manager of l Morvi State Railway as 
follows \ 

“Sir, I 

“Supply of Wa i ns from Messrs. Burn 
and Co., Ld. I 

“Our clients, Yessrs. Bum and Co., Ld., 
have instructed^ us to address you with 
reference to the contract for the purchase 
by your Railway of 50 goods wagons from 
them. The terms of the contract were: 
Payment as to -J-rd with the order, £rd 
when the under-frame was wheeled and 
c the. balance on delivery. The first in- 
stalment was duly paid but the second 
instalment has not jet been paid, inspite 
of repeated demands, and inspite of the 
fact that our clients have actually deliver- 
ed 8 wagons. In the existing circumstances 
of the trade, it is obvious that our clients 
cannot keep the undelivered balance of 
the wagons locked up indefinitely and, as 
you have failed to carry out your part 
of the contract, the only course now open 
to them is to dispose of the wagons 
elsewhere as best they can but before doing 
so they are prepared to give you the 
opportunity of purchasing these wagons 
outright bv paying the total amount of 
the original contract price outstanding and 
we are accordingly instructed to give you 
notice, as we hereby do, that unless the 
full amount of the original contract price 
is paid to our clients or to us as their 
agents within 10 days from the date hereof 
the undelivered wagons will be disposed of 
by our clients as they may think fit. 

“Yours faithfully, 

“Orr, Dignam and Co." 

On the 18th July, 1917, the defendant 
Company's Solicitors wrote to the manager 
of tlie Morvi State Railway as follows 


“As neither our clients nor ourselves 
have received any reply to our letter to 
you of the 4th instant our clients have 
now taken steps to dispose of the undeli- 
vered wagons elsewhere and have made 
up an account the balance due to the Rail- 
way after deducting the costs of the 
wagons delivered from the deposit made 
to be Rs. 15.833. We enclose you herewith 
copy of this account together with our 
cheque for Rs. 15,833 and shall be ob- 
liged if you will let us have a formal re- 
ceipt for this amount by return. 

“Yours faithfully, 

“Orr, Dignam and Co." 

After the 18th July, 1917, the defend- 
ant Company sold the 42 wagons to the 
Mysore State Railway. On the 22nd Septem- 
ber, 1917, Messrs. Sanderson and Co., the 
Solicitors of His Highness of Morvi, wrote 
to the defendant Company's Solicitors saying 
that they were, instructed to ask for the 
delivery of the 42 wagons si ill undelivered, 
enclosing a cheque for Rs. 30,833, the 
amount of the second instalment and staling 
that their clients would pay the third instal- 
ment, immediately on the receipt and 
erection of the wagons in accordance with 
the terms of the contract. It may be 
assumed that the cheque was returned. 
The rest of the correspondence is not 
material. 

As has been mentioned, the suit was tried 
by Mr. Justice Rankin. It was contend- 
ed on behalf of the defendant Company that 
the payments of the instalments of the con- 
tract price at the times specified for them 
were of the essence of the contract. In 
support of that contention it was urged that 
the terms as to the payment of the first 
and second instalments showed that time 
was of the essence of the contract; that the 
performance by the Company ofthe contract 
involved the expenditure of very consider- 
able sums of money and the occupation of 
the Company’s workshops by the large 
number of bulky articles; that metre gauge 
Railways did not form a market where 
such wagons could be easily disposed of ; 
that the wagons had to be made in accord- 
ance with special specifications; and that 
plaintiff was a person who could not be 
sued as of right. Mr. Justice Rankin 
observed in his judgment that the case 
depended entirely upon the correspondence, 
the correct appreciation of the general cir* 
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cumstances of the case, and of the rules of 1017 (1916), had not b< 
law to be applied, and he said : - as far as could be see 

"On the whole and with some difficulty, there was no immed 
I have come to the conclusion, looking at 
the circumstances and the letters, that in 
this case time was not of the essence of the Richardson agreeing 

Company broke the t 
July, 1017, the appeal 
dismissed. From tha 
has been brought. 


second instalment be 
The Chief Justi 



contract. 

The letters to which the learned Judge 
referred were letters of the 28th December, 
191-1, the 10th January, 1915, the 16th 
January, 1915, and the 23rd January, 1915, 
which in their Lordships' opinion do not 
support the conclusion at which he arrived. 

Mr. Justice Rankin, having observed that 
the defendant Company had, on the 18th 
July, 1917, sent to the plaintiff’s Solicitors 
the letter of that date enclosing a cheque 
for the balance due, on the footing that the 
contract was cancelled, held that the defend- 
ant Company had broken the contract, and 
gave His Highness of Morvi, the present 
plaintiff, a decree for damages, which, in 
their Lordships’ opinion, were not excessive. 
The balance for which the cheque was 
sent was the balance due of the first instal- 
ment, which had been paid, after deducting 
the price of the 8 wagons. 

From that decree the defendant Company 
appealed under the Letters Patent. The 
appeal was heard bv Sir Lancelot Sander- 

® on 1 / 9 l \ d :’ and . Mr. Justice Richardson. 
1 he Chief J ustice in his judgment said: 

“But for the conduct of the defendants, I 
should have thought that with regard to the 
payment of the second instalment time was 
0 1 J he e8s ence of the contract. The defend- 
ants were under contract to build 50 wagons. 

nrr,I? iy a JUd ' g i mei i t lhey were not bouncl 'o 
proceed with the work, after the wheels 

nla?n 1° the under -frames, until the 
p j“ d the second instalment. They 
surely could not be expected to keep the 
wagons partly built, ‘standing in their 

as he SSi K fiDite ! ime> or for 80 lon g 
iVtLc l ? . chose t0 kee P tb em waiting 
;° r f , the 8eco ° d instaiment.. Having regard 
to the terms of the contract and tlm nature 

the 

™" w be 

The defendants, however for 

Uas°of 1 the ' VI1 10 the f selves ' did not treat 
1 88 of the essence of the contract. 

mT’ii t h deU r!£ d 8 wa "°" s in 

t lvfd 9 wJ., al L thou f h the 8 ec °nd instal- 


5 1 

paid, and although 

Februarv. 1917, 
* 

respect of the 
r id.” 
nd Mr. Justice 
t the defendant 
i act on the 18th 
by their decree 
ree this appeal 


materials 
[the payment 
e employed 


Their Lordships, having regard to the 
times when the three instalments of the 
contract price were according to the con- 
tract to become payable, and the fact that 
the manufacture of the 5lK kgons would 
involve considerable expc / iture by the 
defendant Company in prov. 
for their construction, and i 

of men who would necessarilj .... 

in constructing them, and to t.W fact that it 
might be difficult to enforce lN a British 
Court or in a Court of the State of Morvi 
payment by His Highness of Morvi of the 
contract price, are of opinion that it must 
have been the intention of the parties when 
the contract was made that time should be 
of the essence of ' the contract as to the 
times when the three instalments of the con- 
tract price should be paid. When His 
Highness of Morvi had, after he had notice 
that the under-frames of the wagons had 
been wheeled, made default in payment of 
the second instalment of the contract, 
which was, in effect, a refusal by him to 
perform the contract in its entirety, the de- 
fendant Company was entitled to treat the 
contract as void and to rescind it, but the 
defendant Company did not rescind it; on 
the contrary, the defendant Company, by 
delivering 8 of the wagons in February, 
1917, to the Morvi State Railway, treated 
the contract as a subsisting contract. The 
defendant Company was noton that delivery 
of the 8 wagons entitled to insist on a then 
payment for them. The contract price was 
not payable until the 5U wagons had been 
delivered. 

In the view of the facts of this case which 
their Lordships take, and of the law which 
they consider is to be applied to those 
facts, they find that the defendant Company 
finally broke the contract in July, 1917. 
The 18th of that month may be taken as 
the date when defendant Company finally 
broke the contract. 


W, Which rid bee°u U deiSud 8 e e d < S < O&b* anSS^n^ 1 T re - of S pinion that thi * 

mauueamuctobei, appsal should bs dismissed with costs, and 
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they will humbly 7 rise His Majesty accord- 
ingly. / 

z. K. / Appeal dismissed. 

Solicitors fof Appellants:— Messrs. 

Waltons & Co. \ 

Solicitors fori Respondeat:— Messrs. 

Watkins A IlunA 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil It *jsion No. 1S6-B of 1923. 

1 July 18, 1924. 

P resen u -Mr Kinkhede, A. J. C. 

SARJAI I— Plaintiff— Applicant 
j versus 

Y A DEOS A — Dbpen dant— Non- A pplicant. 

Practice- j/idence not relevant to pleas— Party, 
whether can succeed. 

A party cannot succeed upon evidence which is not 
relevant to his pleas, (p. 58, eol. 2 ] 

Civil revision against a decree of the 
Small Cause Court, Mehker, in Civil Suit 
No. 329 of 1923, dated the 8th August 1923. 

Mr. G. R. Deo, for the' Applicant. 

Mr. P. C. Dult, for the Non-Applicant. 

ORDER.— On the basis of a bond, dated 
14th December 1918, Ex. P-0, executed by 
Bhagwan and Deorao in favour of Ganga- 
ramsa Lad for Rs. 30, Gangarainsa instituted 
suit on 14th December 1921 against Deorao 
after the death of Bhagwan, alleging that the 
original was stolen away. Gangarainsa had 
also impleaded his own sons Yadeosa, 
Madhosa and Kesheosa as co defendants in 
the above Suit No. 1 iG t of 1921 The de- 
fence of Deorao was that the creditor’s son 
Yadeosa made a demand for the debt and 
offered to return the bond as satisfied if he 
was paid 10 puilis of jewar of the Mehkar 
standard, that accordingly ho delivered 
the jewar and got back the bond. This, 
defence, however, failed and the claim was 
decreed in that suit, against Deorao for 
Re. 40-12 0 plusRs. 10 as cost. Gangaramsa 
discharged the other defendants from that 
suit and got a decree against Dporao alone. 
Deorao afterwards on 7th March 1923 satisfi- 
ed the decree by payment to Gangaramsa 
through his Pleader Ex. P-5. Before such 
payment was made Dporao filed present 
suit on 23rd February 1923 for the recovery 
of the value of the jewar Rs. 35 and for 
cost of Suit No. 1164 of 1921<lecreed against 
him and for interest on both these sums, 
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total Rs. 55, against Yadeosa to whom he 
had alleged the jewar was delivered and 
from whom he had obtained back the bond 
as satisfied. In the present case the de- 
fendant Yadeosa made no detailed defence 
but denied the allegations in the plaint and 
thus denied the plaintiff’s claim also. This 
point blank denial was rather peculiar. 
The plaintiff examined four witnesses in- 
cluding himself and Gangaramsa and prov- 
ed that he had delivered four pailis of jewar 
to Yadeosa and in return for the same got 
the bond dated 14th December 1918 Ex. P-6. 
He also proved that inspite of this pay- 
ment Gangaramsa got a decree and realised 
the same from him. The Small Cause Court 
Judge found all these points in favour of the 
present plaintiff but on the question as to 
whether plaintiff could claim the jewar and 
costs of the Suit No. 1164 of 1921 from 
Yadeosa, he held that the payment of the 
jewar was made inspite of notice to the 
plaintiff's father asking him not to give the 
money to any of his sons. The Small Cause 
Court Judge thought apparently that the 
payment was a voluntary payment and 
could not be recovered. The claim has been 
dismissed and the plaintiff has consequently 
come up in revision to this Court. 

1 think this petition of revision must suc- 
ceed. There was no plea on behalf of the de- 
fendant that the payment to him was volun- 
tary and could not, therefore, be recovered 
back from him. He had simply denied the 
allegations in the plaint which only meant 
that he had not received the jewar and 
was, therefore, not liable for the claim. He 
never set up any alternative case, that 
assuming the delivery was made to him it 
was not recoverable from him for certain 
reasons. The evidence of Gangaramsa that 
he had given notice to Deorao’s father 
asking him not to give the money to any of 
his sons was, therefore, outside the scope of 
his pleadings a/id, therefore, inadmissible. 
A party cannot succeed upon evidence which 
is not relevant to his pleas. The apparent 
injustice which the plaintiff has suffered by 
being required to pay the same debt to two 
peisons has. it appears, not attracted the 
attention of the Judge. It is impossible 
under these circumstances to uphold his 
decision. The plaintiff is. in my opinion, 
clearly entitled to recover back the value of 
the jewar delivered by him to the defend- 
ant. As regards his claim for interest I do 
not think he can succeed in holding the 
defendant liable for the same, because I do 
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not find that he served any written notice 
.of demand on defendant intimating that lie 
would charge interest. As regards his 
claim for Rs. 10 which he paid as costs of 
the former suit to Gangaramsa, I do not 
see any reason why he should not be held 
, entitled to claim the same. If Yadeosa had 
given credit to the plaintiff and admitted 
the fact of the delivery, to his father, the 
previous litigation would in all probabilities 
have been saved and the costs avoided. 
The defendant is, therefore, liable for mak- 
ing good that amount also. The plaintiff’s 
claim for Rs. 45 plus proportionate costs 
will have to be decreed and the rest of the 
claim dismissed. Since the filing of this pe- 
tition of revision Deoraodied and his widow 
has been substituted in his place. As she 
has not yet obtained the succession certificate 
for this debt due to her husband from the 
defendant, I cannot at once pass a decree 
in her favour and as the obtaining of the 
certificate may involve some delay, I think 
it more expedient to remand the case to the 
lower Court for passing a decree as soon as 
the succession certificate will be produced 
before it by the original plaintiff's widow. 
Costs of this application will be paid by 
the non-applicant who will bear his own. 


Walter mitchel v. a. k. tensest. 
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don with betting or wager- 

h is not expressed to be 
mand is a cheque within 
otiahle Instruments Act 
r h after the due date. [p. 

admissible in evidence 
(representing duty payable 
not the ad valorem duty 
lill of Exchange, [p. 61, 


K. S. ]). 


Case remanded. 


CALCUTTA HIGH COURT. 

Original Civil Soits Nos. 1100 of 
1924 and 621 of 1925. 

April 23, 1925. 

• nr fSi ;- Mr - J^tice Page. 

WALTER MITCHELL-Plaintiff 

versus 

r ■ a ^ TENNENT — DapBNDBNT. 

' wf & AC ! {I ° S m) ' *■ 92 ' 1 5), scope of _ 

Negotiable Instruments Act (XXVI of 1881 s 6 - Post- 

Puke polky ) ~ 0bl,galwn kneeled with bettingl 

by Courta o£ Last to. ^ifpreefobh^ationa whi4h 


have been created in co 
ing transactions, (p. 60 
A post-dated cheque 
payable otherwise tha» 
the meaning of s. 6 of 
and mav be sued upoi 
61, col. z.] 

A post-dated cheq 
although it bears a sta 
in respect of a cheque 
payable in respect oi 
col. 1.1 

Oral evidence to con! It or vary or alter the 
terms of a negotiable i. Jrument, the execution of 
which and the consideration for which are admitted, 
cannot be adduced having regard to the provisions of 
s. 92 of the Evidence Act. (p. Gl, col. 2 ] 

The provisions of proviso (3) to s. 92 of the Evidence 
Act are inapplicable in a case T which an obligation 
under the written contract ha S Ittached. If the effect 
of the alleged contemporai Is oral agreement is 
merely to suspend the perfoi Ince of the obligation 
contained in the written contr V evidence of such oral 
agreement cannot be admitted lOn the other hand it 
is permissible to adduce evi Ince of a contempo- 
raneous oral agreement under u fcch the parties to the 
written contract agree that untifyie happening of a 
certain event no obligation whatever under the written 
agreement should attach, or, in other words that until 
the condition precedent has been fulfilled, the written 
agreement should be and remain inoperative and of no 
effect. l ibvl.\ 

Defendant gave a pedaled cheque to the plaintiff 
on the understanding that the ohcqus was not to bo 
presorted tor payment until and unless a certain dis- 
pute between the parties had been decided in a certain 

1 lain f llff b ™ u S. h ‘ 8 8,111 10 recover the amount 
of the cheque from the defendant without taking stens 
to have the dispute decided : g Step9 

J/efd (l)that the effect of the agreement between 
the par .es was not to contradict or to van- the terms 
of the cheque but to create a condition precedent to 
the attachment of any obligation under the cheque 
which would remain inoperative until after the ad- 
judication of the dispute had taken place ; [p. 63, col. 

(2) that the agreement, therefore, fell within tha 

sresamatf ■ 92 of ihe ^ & 

^xsss ss#*™ V 

Case-law referred to. 

Pl^DUff' PU3 '' a ” d AnUr Mi ’ !m 

wEdS** ^ Snd '« 

^ p JUD ?- n ?? N T*~ By con sent the evi- 
dence which hu been adduced before me is 

a3 evideQce in both suits sub- 
ject to the extent to which the evidence 

or any part thereof may be relevant to 
pameuiar 18 sues in either of the two 

a topute VTT^lS "i* 
given by Tennent to Alftche 
horse called “ Better Hope " at V 

pore Races on the 2nd April 923 
Colonel Tennent’s suit first, ^ Itake 
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't is to recover the 

the balance of a 

was received by 

of a bet made bv 

* 

ment, the residue 
paid on the 4th 
10 Tennent. There 
o recover Rs. 20,000 
ment set out in the 


The claim in this 
sum of Rs. 9,000 1 
sum which it is al 
MitchMl as the pro 
Mitchell on behalf 
Rs. 11,000 having 
April, 1923 by Mitel 
is an alternative claj 
under an alleged a 
plaint. 

Now, in my opiniok, the first claim in 
this suit is wholly misconceived. Neither 
in this country nor in England has the 
Legislature goim so far as to enact in ex- 
press terms that betting transactions are 
illegal, but it isl lear that both in India 
and in England 1 3 Legislature regards it 
as undesirable i | he public interest that 
any assistance si aid be afforded by Court9 
of Law to enforce obligations which have 
been created iiy/connectiou with betting or 
wagering transactions. In India it has ex- 
pressly been enacted that “agreements by 
way of wager are void ; and no suit shall 
be brought for recovering anything alleg- 
ed to be won on any wager or entrusted 
to any person to abide the result of any 
game or other uncertain event on which 
any wager is made " (Contract Act, s. 30). 
Similar provisions obtain in England, hut 
up till 1892 it was not deemed necessary 
on grounds of public policy in England to 
include within the ambit of the legislation 
relating to betting and wagering transac- 
tions in which a principal had instructed 
an agent to back a horse for him. Accord- 
ingly, it was held by a majority of the 
Court of Appeal in 1881, confirming the 
decision of Mr. Justice Hawkins, that where 
a principal had instructed an agent to 
make a bet for the principal, and the bet 
had been lo3t, although the agent who had 
in fact made the bet was not liable to a 
suit to recover the sum which he had 
staked, nevertheless, if the agent paid the 
bet which he had lost, he was entitled to 
recover from his principal the sum which 
he had paid on his behalf. Brett, M. R , 
however, in a dissenting judgment, observ- 
ed that “ the plaintiff's business, although 
it mav not be illegal, is directly objected 
to by the law, and the contracts made by 
him in hi3 business cannot be enforced: 
it is a business of which the law ought 
not to take notice, and, therefore, the in- 
convenience and the loss, which the plaint- 
iff may sutler in his objectionable business, 
form do ground for au action for revoking 
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an authority which the principal ought not 
to have given": Bead v. Anderson (1). 
Similarly in Bridger v. Savage (2), the 
Court of Appeal decided that where a 
principal had instructed an agent to make 
a bet for him, and the agent had done so 
and had received the proceeds of the bet, 
the principal was entitled to recover from 
the agent the sum which he had received 
on the principal’s behalf. Now, in 1892 
an Act was pissed by which the Legislature 
enacted that iu the circumstauces that I 
have set out the agent would not be entitl- 
ed to recover from the principal the moneys 
which he had paid to the bookmaker in 
respect of the bet which was lost. The 
Legislature must, I think, have been moved 
to pass the Gaming Act of 1892 because 
it was regarded that public opinion had 
become more enlightened, and that the 
exigencies of public policy demanded that 
further restrictions should be placed upon 
the efficacy of wagering transactions. Now, 
although legislation has not been passed to 
overrule the converse proposition of law 
laid down in Bridgers v. Savage (2), the 
principle which underlies the legislation of 
1892 must apply, in my opinion, as well to 
the one set of circumstances as to the 
other. If it is regarded as contrary to 
the public interest that the agent who has 
effected a bet, and has paid money to the 
bookmaker on behalf of his principal, 
should be entitled to re-imbursement from 
the principal. I fail to see why it is not 
equally against public policy to permit the 
principal where his agent has received the 
proceeds of a successful bet to recover from 
the agent the sum which he has received. 
If and when it becomes necessary to deter- 
mine that question, it must not be taken 
that I should hold without further argu- 
ment that in this country a principal is 
entitled to recover the proceeds of a bet 
which has been received on his behalf by 
his agent. It seems to me that to permit 
him to do so would be to act in opposition 
to the dictates of public policy relating to 
betting transactions. It is unnecessary 
however, finally to determine that question 
in this case, because no evidence has been 
adduced to prove that Mitchell backed "Bet- 
ter Hope” on behalf of Tennent, or other- 
wise, or at all, or that he received the pro- 

(1) (1884) 13 Q. B. D. 779 at p. 782; 53 L. J. Q. B. 

532;511,T.55;32W.R.950;49J.P.4. 

(2) (1885) 15 Q. B. D. 363; 54 L. J. Q. B. 464, 53 L 
T. 129; 33 W. R. 891; 49 J. P, 725. 
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ceeds of the bet see also Cohen v. Kittell 
■ (3), Cheshire and Co. v. Vaughan Bros, and 
Co. (4) and Haskell v. Hill (5). 

With respect to the alternative claim, 
. if the plaintiff proves the agreement which 
he has alleged, his cause of action (if any) 
has not yet arisen. For these reasons, in 
ray opinion, the suit by Tennent against 
Mitchell is misconceived, and must be dis- 
missed with costs. 

As regards the suit brought by Mitchell 
against Tennent different matters arise for 
consideration. The suit is brought to re- 
cover the amount due under four cheques 
drawn by Tennent in favour of Mitchell 
amounting in the aggregate to Rs. 11,000. 
Ihe first cheque bears date 1st October 
1921. It is drawn in favour of Mitchell by 
Tennent for Rs. 2,500 ; there are two 
similar cheques, dated 1st November, and 
1st December, and a fourth cheque dated 
1st January, for Rs. 3.500 The execution 
of these cheques is admitted, and the pay- 
ment of Rs. 11, COO as the consideration 
for executing the same is also admitted. In 
the alternative, Mitchell claims the like 
sum as being money lent and re-payable upon 
SUC ^ dema ? d having been made 

before the suit was filed. 

Now, the first defence which is raised is 
that the cheques in suit are not cheques 
at all because, although they purport to 

Nrii en W f t Ut l d on the lst October, 1st 
November 1st December 1923, and 1 st 

facuTi y i 2 ,h respec,i '’ el y. truth and in 
fact all of them were drawn by Tennent 

1923 de T * vered t0 . Mitchell on the 4th April 
in ?! y °P ,ni °D; there is no substance 

Se A cheque is defined in 

K81 , s 6 rmVTwV 01 (XXVI of 

a specified bA? 1 llof , Elchailge drawn on 
payable ot W- k r not ex P re6fed to be 

InTaa no f l han on ^d." In 

evidence although it bean* 1S ( admis8ible in 

ing duty pavahlA amprepresent * 

and not iR , re8pe , ct ofa cheque, 

Chetty y 

45 L - J - Q ’ B - 241 ; 60 L - T - 

123LT - 

S. J. 714 : 37 T. L StVl K ‘ B ' 1332; 125 L - 
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The cheques in sui 
to be payable otherv 
and, in my opinior 
ques are cheques, 
may be sued upon a 
of Scotland v. Tottei 
Now, since these c 
instruments, the exe 
consideration for whii 
permissible, pursuar- 
s 92 of the Indian E 
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are “not expressed 
than on demand” 
k ich post- dated che- 
after the due dales 
ques: Royal Bank 
;8). 

hents are negotiable 
r>n of which and the 
ire admitted, itis not 
Y the provisions of 
- pee Act, to adduce 
oral evidence to conti or vary or alter 
the terms thereof. Bui under s. 92, proviso 
(3), it is provided that “the existence of any 
separate, oral agreement constituting a con- 
dition precedent to the attaching of any 
obligation under any such Contract, grant 
or disposition of property hy be proved.” 
Now, the true construction jn my opinion 
to be placed upon that prc V?o is that the 
provisions thereof are ir. Iplicable in a 
case in which any ohliga Ion under the 
written contract has attache*, and that if 
the effect of the alleged contemporaneous 
oral agieement is merely to suspend the 
performance of the obligations contained in 
the written contract, evidence of such' 
oral agreement cannot be admitted. On the 
other hand, it is permissible to adduce evi- 
dence of a contemporaneous oral agreement 
under which the parties to the written con- 
tract agreed that until the happening ofa 
certain event no obligation whatever under 
the written agreement should attach, or, in 
other words, that until the condition prece- 
dent has been fulfilled, the written agree- 
ment should be and remain inoperative and 

°J. Jv 9t«nund Misse.r v. Nerahan 

Singh (9), Cohen v. Bank of Bengal (10), Ram- 

jibun Serou gy v. Oghore Nath Chalterjee (11) 
and 1 ishun Ramchandra Joshi v. Ganesh 
KnshnaSathe (12). a nesn 

Now, ihe question of fact which I have to 
determine in th.s suit is whether Tennent 
has proved to my satisfaction a separate 
agreement which amounts to a condition 

of s. 92 of the Evidence Act. The material 
facts are as follows; A dispute arose on 

g J ^ ’MU. 
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95 U0) 2 A. 598; 5 lad. Jar. 1st; 1 I nd ; Dm (s g ) 

2<r KC - X 13 lad. D,.. (, , , 

<|T 63 tad. Cm. 673; « B, 1155; S3 B „ m . 


6? / WALTER UITOHEL 

the 2nd April 1923 dif ng the course of the 
racing at BarrackporJ 9 to whether Tennent 
had instructed Mil 1 '1 to back a horse 
which ran in one of races, viz., “ Better 
Hope", Us. 5,000 ef ray, that is, for a 
win and for a placl enneut consistently 
has maintained tl* ich an order was 
given to Mitchell. 1 1 the other hand, 

Mitchell has protest with equal vigour 
that no such order \& given to him "Better 
Hope" won the ra# 1 do not propose to 
determine that is*n in this suit for the 
following reasons: after the race was over 
Tennent and Mitchell discussed the disputed 
order, but could arrive at no satisfactory 
conclusion as to what should be done for the 
purpose of serling the matter. On the 
morning of the! h April, however, Mitchell 
and Tennent \| it together to the. Royal 
Calcutta Turf J >b, and saw Captain Ho- 
ward, the Seel ary. Captain Howard re- 
fused officially/ -0 interfere in the matter, 
but stated th^jreachof the parties had better 
put -up a case which he would lay before the 
Stewards of the Truf Club. At that time 
both Mitchell and Tennent had expressed 
their willingness to have the question as to 
whether this order had been given, and the 
indebtedness (if any) of Mitchell thereunder, 
adjudicated upon by some impartial person 
or persons. After leaving the Turf Club 
the parties repaired to Spence's Hotel, and 
either at Spence’s Hotel, as Tennent alleges 
or at Tennent’s place of business, as Mitchell 
asserts, an agreement was finally arrived at 
between the parties. Mitchell stated that 
the final arrangement which was reached at 
Tennent's place of business was to the follow- 
in" effect; there was a balance of Rs. 1,500 
in respect of racing commissions executed 
by him for Tennent, which was due and 
owing by Tennent. On the other hand there 
was Tennent’s claim for Rs. 25,000 in respect 
of the alleged order to Mitchell to back 
"Better Hope". Mitchell stated that at 
that time he thought that Tennent was 
a man of substance and in a good position, 
and that he could assist Mitchell by support- 
ing Mitchell’s application to obtain a 
license as a bookmaker from the lurf 
Club, and that some four or five weeks 
previously* he had promised to grant a loan 
to Tennent to help him to tide over his 
immediate financial difficulties if Tennent 
failed to make money by backing horses 
ab the Barrackpore Meeting. He further 
ri - a >d that finally it was arranged between 
the parties that if Tennent gave up hi* 
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disputed claim to Rs. 25,000 Mitchell 
would forego the debt of Rs. 1,500 which 
admittedly Tennent owed to him. He 
further stated that as Tennent was agree- 
able that this course should be taken the 
parties agreed that Mitchell should lend 
Tennent Rs 11.00U upon the security and 
in accordance with the terms of the four 
cheques in suit. I am unable to accept 
Mitchell’s story as regards this alleged 
arrangement. It seems to me that such 
a story is entirely inconsistent with two 
admitted facts: (1) that on that very day 
Tennent wrote a letter addressed to the 
SS. “Naldera" at Bombay to Mitchell, who' 
in fact travelled by that vessel to Australia, 
the terms of which are inconsistent, with 
the arrangement which Mitchell alleges 
had been arrived at; (2) on the 11th May 
1923 Mitchell in Sidney received from 
the Turf Club a letter enclosing Tennent’s 
application for the adjudication of the dis- 
pute with reference to this alleged order, 
and calling upon Mitchell to state what 
he had to say in respect thereof. To that 
letter Mitchell sent no reply. If the matter 
had finally been settled in the sense which 
Mitchell stated in the witness-box, to my 
mind the natural and reasonable course for 
Mitchell to take would have been to have 
written to the Stewards of the Turf Club 
informing them that there was nothing to 
adjudicate upon inasmuch as the matter 
had been amicably and finally settled in 
the sense which he stated in the witness- 
fox. Nowhere in any document at any 
time has Mitchell set out the terms of this 
alleged agreement, and, in myopinion.no 
such agreement was ever arrived at. On 
the other hand, Tennent gave his version 
of the agreement which was arrived at on 
the 4th April at Spence's Hotel, and in 
considering which of the two stories ought 
to be accepted, it must be borne in mind 
that until the written statement was filed 
in Mitchell’s suit Tennent had not put 
into writing the terms of the agreement 
to which he deposed in the witness box, 
and further that both in the letter to 
Mitchell to which I have referred, and in 
his application to the Turf Club, Tennent 
had referred to a loan from Mitchell. 
According to Tennent after the interview 
which admittedly the parties had with 
Captaiu Howard in the morning of the 
4th April Tennent was fortified in the view 
he held that any reasonable Tribunal would 
find in his favour if an enquiry were tq 
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be held in respect of the disputed order. 
On the other hand, there is no doubt that 
Mitchell was extremely dissatisfied with the 
result of the interview with Captain Howard. 
Tennent stated that at Spence’s Hotel 
both he and Mitchell maintained that 
his own story was the correct one. 
What was to happen ? How was the 
dispute to be settled ? Now, racing 
men are accustomed, and rightly accus- 
tomed, to have their debts of honour 
settled promptly; ex concessis Mitchell was 
leaving India that very day, and it was 
obviously in harmony with the environ- 
ment in which they as racing men spend 
so much of their time that the matter 
should forthwith be settled. It was import- 
ant for Tennent, because it was most 
undesirable, as he was so closely connected 
with racing circles, that a dispute of this 
nature should remain outstanding. He was 
also anxious that the matter should imme- 
dmtly be settled, because the whole of the 
liability in respect of this bet had not been 
undertaken by himself, and he had to meet 
his obligations to his friends. It was also 
extremely desirable in the interest of 
Mitchell that the matter should immediate- 
ly be adjusted, for Mitchell had been a 
bookmaker, and was anxious to be reinstated 
and to obtain a license to “stand up” at the 
races in Calcutta and Barrackpore. He 
was also extremely anxious to obtain 
the good offices of Tennent in order to 
enable him to obtain a license . to carry 
on business as a bookmaker. Now, in 
these circumstances, it was only natural that 
some arrangement should have been arriv- 
£ennent’s version of the arrange- 

Wh M h f arrived at wa « to this 
effect. Mitchell stated that he must 

tSathe C WM Ua * that A Very afternoon * and 
would\» g Australia, but that he 
MiS.il], back 1Q V Calcutta in September. 
Mitchell urged that under the circum 

Mitchell wm notlinw n . glven > an* that 

Wtoy 9um to Tennent, af teethe adjidf 
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cation had taken pi; e. Tennent should 
re-pay the Rs. 11,000 Vhich Mitchell had 
handed to him. On \other hand, if the 
adjudication resultec \a manner favour- 
able to Tennent, ar * decision was that 
Mitchell was bound -*yy Tennent, then 
it was suggested th; ‘ Rs. 11,000 should 
be retained by Tern «, and that Mitchell 
should pay to Tenne*. Jany further sum 
which might have bt*^ .awarded to him. 
Tennent agreed to t. \rraogemeDt, and 
suggested that if the’ money was given 
to him he should give a receipt for it. 
Mitchell, on the other hand, stated that 
he would not be content with a receipt, 
but would like to have something tangible 
as security, such as che- lues; Tennent 
after some demur agreed- /and the first 
cheque was dated 1st Oc her and the 
ether cheques on subseque \ dales because 
Mitchell had assured Tennei. that he would 
return in September and th Vmatter would 
be decided between them l Wore the 1st 
October. 

Now, in my opinion, that is the substance 
of the agreement which was coucluded 
between the parlies, and the effect of that 
agreement was not to contradict or to 
vary the terms of the four cheques, but 
to create a condition precedent to the 
attachment of any obligation under the 
four cheques which would remain inoperative 
until after the adjudication had taken 
place. In my opinion, such an agreement 

J be le ""? of proviso (3) of 
s - 92 of the Indian Evidence Act. Now 
■vhat is the effect of finding, as I do’ 
tha an agreement was effected between the 
paruesin the sense that I have just indicated? 
It is his, that at the date when Mitchell 
filed his suit the condition precedent to 

S' S'a** \ l l n un A r the a Sreement attach- 
ing had not been fulfilled. The same result 

would follow if the claim were " S 
ed upon the consideration for the bills 

“ oth t r ™ rds . ^ ^e suit was for the 
re payment of money lent. In either caw 
on the date when he filed the suit Mitchell 

had no present cause of action It follnwc 

h J e ' 0re .'* t Mitchell ' s «» i Premature 
and must be dismissed with costs. The parties 

kTSKF!*? that the Court should allocate 

the liability to pay costs as it deems fit 
costs must be allocated in n,:, b ’ tbe 
Mitchell must pay t™ Thirds : 

one- third thereohhrtng 

that Mitchell has lost on Xt I hi .i *- 1 

the main issue in this 
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ther there was an agi ement within proviso 
(3) of s. 92 of the In J u Evidence Act. 
z. k. / Suit dismissed. 


SIND JUDICAL COMMIS- 
SIONED. o COURT. 

Original Civil Suit No. 995 of 1918. 
February 11, 1925. 

Present:— Mr. Rupciiand Bilaram, A. J. C. 
Firm of CHOTUMAL-BULCHAXD — 
Plaintiffs 
versus 

'AM LAKHMICHAND- 

)F.FEN PANTS. 

:o<le {Ad r of 1908), 0. XXVI, 
c recorded on commission — Party 
hose instance evidence taken , whe- 


Firm of LIL 


Civil Procedu > 
rr. 2, 7, 8 — h!iid 
other than one at 
ther can exhibit .. . 

Where the evidence of a witness is taken on com- 
mission at the instance of a party who refuses to 
exhibit it, it is competent for any other party to do so, 

' f u ml-'u mari Roy v. Satya Ranjan Das, 30 C. 093; 
7 C W N 764 and Hennnta Kumari v. Bantu 
Behari Sikdar, 0 C. W. N. 701, distinguished. 

Mr. G. A. Kikla, for the Plaintiffs. 

Mr. Kodunnl Lekhraj , for the Defend- 

an ORDER.— In this suit the defendants 
applied for examination on commission of 
the witness Radhakishen son of Seth Geri- 
mal He has been examined on commis- 
sion but the defendants are not prepared 
to have his evidence exhibited. The plaint- 
iffs on the other hand, have asked permis- 
sion to do so. Mr. Kodumal on behalf of 
the defendants objects to this evidence 
going in on a two-fold ground. Firstly, he 
says that as the commission had issued at 
his instance, he alone has the right to have 
it exhibited, and secondly, that two other 

SuUs Nos. 1285 of 1920 and 535 of 1922 
which are connected with this suit to a 
certain extent, are suits to which this wit- 
ness is a party. There is an order of this 
Court that the evidence in the present suit 
is to be treated as evidence in those suits 
As he is a party to those suits, it would 
be virtually admitting his evidence in those 
euits without his appearing in Court and 
being examined in the presence of the 
Court so as to enable the Court to form an 
opinion as to how far he is speaking the 
truth. Mr. Kodumal also contends that 
this witness is a hostile witness, that he has 


of lilaram-lakhmichand. [90 1 . 0 . 1925 ] 

avoided answering certain questions, has 
failed to produce his account-books and 
that he has purposely kept away from 
Karachi in order to avoid his being ex- 
amined in Court. 

With regard to the first objection, 1 do 
not think it can prevail. It is open to the 
plaintiffs to say that as the defendants had 
applied for examining this witness on com- 
mission, they refrained from doing so, and 
that if the defendants had not so applied, 
they would themselves in their turn have 
asked for a commission. Under O. XXVI, 
r. 2, C. P. C., a commission may be issued for 
the examination of a witness by the Court 
either suo moto or on being moved bv any 
party. Under O. XXVI. r. 7, C. P. C.,‘when 
the commission evidence is certified to the 
Court, it forms part of the record of the suit. 
Rule 8 contains no limitation requiring such 
evidence to be read as evidence only at the 
instance of the party who originally applied 
for the issue of commission. All that r. 8 
contemplates is that it shall not be read 
without the consent of the party against 
whom it is offered. It may, therefore, be 
read at the instance of any party to the 
suit. Mr. Kodumal has drawn my attention 
to the cases of Kusum Kumari Roy v. Sataya 
Ranjan Das (J) and Hemanta Kumari v. 
Banku Behari Sikdar (2) to show that ac- 
cording to the practice of the High Court of 
Calcutta on the OriginalSide, the party who 
has applied for commission to issue, can 
alone tender it in evidence. But whatever 
the practice of the Calcutta High Court on 
the Original Side may be, it is not warranted 
by the provisions of O. XXVI, r. 8, C. P. C., 
by which this Court is governed. There is 
also a note in Mulla’s Commentaries on r. 8 
to the effect that, a practice quite contrary 
to that of the High Court of Calcutta on its 
Original Side, prevails in the mojfusil. 
On this ground I am not prepared to ex- 
clude the evidence of Hadhakishendas from 
being exhibited in this case at the instance 
of the plaintiffs. It will, however, be open 
to the defendant to show that Radhakishen 
is a hostile witness that he is interested in 
the plaintiffs, and that in view of the vague 
nature of his evidence, or on account of his 
having withheld certain books no weight 
should be attached to it. 

With regard to the other objection as to 
his evidence being treated as evidence in 
Suits Nos. 1285 of 192Uand533 of 1922, 1 do 

(1) 30 C. 999; 7 C. W. N. 784; 

[2] 9 C. W. N. 794 
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not propose to pass any orders now. I think 
subject to what the other side may say in 
those suits, it would be open to Mr. tiodumal 
to urge that so far as those suits are con- 
cerned, Raahakishen being one of the par- 
ties, should go into the witness-box and 
that unless he does so, the evidence taken 
on commission and exhibited in this case 
should not be treated as evidence in those 
cases. I, therefore, allow the evidence of 
Radhakishen to be exhibited at present in 
this case only. 

z. K. Order accordingly. 
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PATNA HIGH COURT. 

Appeal from Original Dbcree No. 94 of 

iq?9 

May 29, 1925. 

Present: —Mr. Justice Das and 
Mr. Justice Adami. 
KANHAIYA LAL SAHU— Plaintiff 
—Appellant 
versus 

Musammat SUGA KUER— Defendant 
—Respondent. 

Hindu Law — Mithila School — Adoption , kritima 
form, of— Karta putra, rights of— Natural born son, 
whether excludes karta putra from inheritance. 

Under the karta putra form of adoption the 
adopted son does not lose his status in his naturul 
family, although he acquires a status as a son of his 
adoptive father. No ceremonies or sacrifices are neces- 
i° th . e TaIid *ty of this particular form of adoption. 
All that is necessary is the consent of the adoptee 
which involves the adoptee being an adult. Although 
such an adoptee does not lose his rights of inheritance 
in his natural family and taies the inheritance of his 
adoptive father, he does not succeed to the property of 

ath , e [ 3 £at . her or other collateral relations 
nor of the wife of his adoptive father or her relations. 

. 1 , i ° f . 8 j ch an ado P lion ‘here « no contract 
Sho nr a ,l° pled 'T ld ia events succeed 

?! tor of his adoptive father- ^ 63, ® oL 

boriTsoa is entitled^ ^ ch< i l>l , of Hiadu La "’ a natural 
lnclnH? n J . I 1 . d t0 exclude every other kind of son 

sssifiarvsaw* * 

S° m a decision of the District 
Judge, Darbhanga, datad the 3rd Jaaua® 

th^ondent: W “ ‘“ d L K ' "*■ f ” 

n _ a T judgment. 

.te }■" differ from the 

, District Judge in regard to both 


Lai as his 
question of 
ig that he 



the questions decided by him, I think that 
the decree pronounced hv.him is right and 
that it ought to be affirmed. 

The plaintiff claims to have been adopt- 
ed by Ivtiub Lai as bis karta putra od the 
2(ith January 1915. tiiub Lai died on the 
23th December 19l5ai^’a posthumous son 
Hanuman Prashad was born to him who, 
however, died shortly afterwards. ' The 
plaintiff contends that not withstanding the 
birth of a posthumous son, he is entitled to 
succeed to the estate of Khub Lai to the 
exclusion of the defendant, who is the 
widow of Khub Lai and who is in posses- 
sion of the estate, not as the heiress of 
Khub Lai, but as the heiress of her deceased 
son Hanuman Prashad. 1'wo ques- 
tions were raised in the lj* cation; first, 
the question of fact, name! (whether the 
plaintiff was adopted by Khi 
karta putra ; and, secondly th 
law, namely, whether, assun, 
was so adopted, he is entitled to succeed 
to the properties in the events which have 
happened. The learned District Judge 
held that the adoption was not proved and 
decided the question of fact in favour of 
the defendant. In regard to the other ques- 
tion raised before him, he thought that 
the plaintiff would have been entitled to 
l/4th share in the estate of Khub Lai 
had lie succeeded in proving his adoption. 
In my opinion, the plaintiff has established 
the factum of his adoption, but. he is hot 
entitled to succeed to the estate of Khub 
Lai having regard to the fact that a’ son 
was born to Khub Lai subsequent to the 
plaintiff’s adoption. 

I will first deal with the question of fact. 
Khub Lai had three daughters, Tapes hwar 
Kuer, Dhano ICuer and Muneswar Kuer 
of whom Dhano Kuer and Muneswar 'Kuer 
were alive at the date of the alleged adop- 
tion. The plaintiff is the son of Tapeshwar 
Kuer who died many years ago. Kh\ib Lai 
had also a son who died in his infancy. It 
is the common case that Kanhaiya Lai thu 
plaintiff was brought yp as a son by Khub 
Lil and was the object of his love and affec- 
tion. He certainly looked upon him as his 
son and referred to him as his son to all 
his friends. The plaintiff lost, both" his 
father and mother in his infancy, and as 
I have said, was brought up by KhubLal 
and was married at his expense. The 
learned District Judge accepts the case of 
the plaintiff as inherently probable He 
also thinks that "the story told 
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told in a consistent way and there is not 
much contradiction in the same’’. He says 
that he “might have been disposed to ac- 
cept their evidence " hut for certain cir- 
cumstances of the case to which he refers. 

I will presently rtyr lo these circum- 
stances myself; itist.fficient forme to point 
out at the present moment that iu the 
view of the learned District Judge the 
story told by the plaintiff is inherently 
probable and is supported by evidence 
which is consistent. 

Now what is the story? The story is that 
the plaintiff was married in Baisakh 1318 
at the expense of Khub Lai and that his 
gowna was freed to take place on Fagoon 
Badi 2nd, ll?2. in connection with that 
ceremony nl ‘y relatives came but the 
ceremony h;/ to be postponed on account 
of a death 1 the family of his father-in- 
law. Khub Lai took that opportunity to 
adopt the plaintiff as his karta putra on 

the 2 >th Magh 1322 corresponding with the 
26th January 1915. The evidence of the 
plaintiff on this point is as follows: “As 
Khub Lai did not get any male issue, who 
lived for any time, he made me karta putra 
on 25th Magh, 1322. Khub Lai was then 
about 70 years of age and he was suffering 
much from asthma. It was at Madhubani 
in the zanani portion of the house that 
Khub Lai made me karta putra. Khub 
Lai told me, I make you ray karta putra 
from to-dav. You will be malilc of my estate 
from this time and you will have to perform 
the sradhs of myself and my wife. I said 
I agreed to all these. I was made karta 
putra with the consent of the defendant." 
This story is supported by the evidence of 
two very important members of the family— 
Dhano Kuer daughter of Khub Lai and 
Ugam Kuer a daughter of Khudu Lai who 
was a brother of Khub Lai. I do not pro- 
pose to discuss in detail the evidence of 
these two ladies; it is sufficient to say that 
they entirely support the case of the plaint- 
iff and there is no apparent reason why 
they should be disbelieved. The learned 
District Judge, however, disbelieves them 
on a ground which may be stated in his 
own words:— “It is said that plaintiff's 
qowna was settled to take place on the 2nd 
Fagoon (Fasti) of 1322 and in view of the 
B.ime Dhano and Ugam (twoaunts witnesses 
for the plaintiff) were brought to Madhu- 
V«ni- A reference to the almanac shows 
that 2nd Fagoon 1322 fell in the solar 
month of Magh and Tuesday, Neither the 
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day nor the month is auspicious for gouma. 
The nachalra of the day is also not one 
for gowna. No b rah mi n or ha jam appears 
to have been sent to fix the date. Again 
plaintiff’s marriage took place in Baisakh 
1318 and gowna cannot take place in even 
years of marriage. All these show that 
the story about gowna is not probably 
true. As a matter of fact, the gowna did 
not take place at that lime. It is said 
that the date had to be postponed owing 
to the death of some agnate of the father- 
in-law. But none of the witnesses could 
say who that agnate was. Plaintiff's father- 
in-law did not give evidence though he 
was present in Court. I am not, therefore, 
prepared to hold that plaintiff’s gowna was 
at first settled to take place at that time." 
Now there is no evidence in the record that 
2nd Fagoon (Fasti) 1322 was an inauspicious 
day and this case was certainly 'not put 
either to the plaintilf or to any of his 
witnesses. In regard to the other matter to 
which the learned District Judge refers it 
did not seem to be very material in the 
case as to who was the particular person 
related to the plaintiff’s father-in-law wlio 
died and owing to whose death the cere- 
mony of gowna had to be postponed. The 
point is much too trivial to be referred 
to in the judgment. In my opinion the 
learned District Judge has not given 
good reasons for disbelieving the evi- 
dence of these two ladies. Then there 
is the evidence of various independent 
persons unconnected with the parties 
who live in the locality and who must be 
presumed to know as to what actually 
happened. 

The plaintiff's case has received strong 
corroboration from the terms of a document 
which was approved of by Khub Lai but 
which was in fact not executed by him. 
This document is Ex. I printed at page 18, 
Part III. It is a draft of a Will by Khub 
Lai in which he refers to the plaintiff as 
his karta putra. The plaintiff’s case in 
regard to this document is as follows:— 
Khub Lai was anxious before his death to 
make a Will in favour of the plaintiff and 
had a draft of a Will drawn up. He sent 
the draft to Babu Mohendra Narain a Senior 
Pleader of Madhubani Babu Mohendra 
Narain and another Vakil Rai Sahib Susil 
Kumar Roy were then sent for by Khub 
Lai in connection with the Will which he 
proposed to execute. Mohendra Narain 
took a leading part ip the conversation that 
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and read out the that- if the Pleader knew that the plaintiff 
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ensued at the interview - - 

draft Ex. I to Khub Lai. Khub Lai there- 
upon asked Mohendra Narain "to draw a 
Will on the lines of the draft Ex I 
Mohendra Narain thereupon diafted a Will 

which contained all the terms of Ex. I . 

with certain additions. He made over that the plaintiff l ad no ng it to assert 
the draft to Khub Lai and came back. It since there was a nltural-born son of klmb 
appears, however, that after his death a Lai in existence. In my opinion no good 
Will oiloirorl hppn thp. last. Will of ground has been shown for disbelieving 


was the karta putra of Khub Lai it was 
his clear duty to suhstitnie him in tie 
record of those pending proceedings in the 
place of Khali Lai. But it is jusi po.vible 
that, the Pleader may have talo n the view 
that the plaintiff had no l ig it to assert 
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Will is Ex. A printed at page . 

The validity of the Will, however, has not 
yet been established for the respondent has 
not yet applied for Probate of that Will. 

The plaintiff relies upon the reference to 
him as the kart a putra of Khub Lai in Ex. 
I. He has called Ba'm Mohendra Narain as 
a witness on his behalf and Baba Mohendra 
Narain proves : 

First, that the draft of Ex. I is in 
the handwriting of Biseswar Lai who 
was in the service of Khub Lai; 

Secondly, that the draft was shown to 
him about 15 or 20 days before the death 
of Khub Lai and that he made one or two 
corrections in it; 

Thirdly, Rai Sahib Susil Kumar Roy and 
he were called by Khub Lai in connection 
with the draft; 

Fourthly, he read the draft to Khub Lai 
and that Khub Lai did not object to the 
reference to the plaintiff as his karta 
putra ; 

Fifthly, “ that Khub Lai asked him to 
draw a Will on the lines of this draft Ex. I ” 
and 

Sixthly, he drafted a Will on those lines 
and made it over to Khub Lai. 

Babu Mohendra Narain admits in his 
evidence that he did not know that the 
plaintiff was the karta putra of Khub Lai 
and that Khub Lai did not tell him that the 
plaintiff was his karta putra. The learned 
District ? Judge thinks that it is a very 
Btrange thing that the Pleader had not the 
curiosity to ask Khub Lai whether the 
plamtiff was m fact the karta putra. He 
fit 0 ft 11 * 8 l . lat tlie subsequent conduct of 
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Rai ‘Sahib Susil Kumar Roy who is examin- 
ed on behalf of the defendant. His evidence 
on this point is as follows •— “1 remember 
that Babu Mohendra Nara]n and 1 made 
a draft of a Will for him^ «iat is for Khub 
Lai. “So far as I remei ter no previous- 
draft was shown to me or \» any one else 
in my presence. It is not t fact that any 
previous draft was read out \n mv presence 
before he made the draft. Vo the best of 
my memory Kanhaiya was not described as a 
karta putra in the draft we prepared.” In 
cross-examination he admits that it was Mo- 
hendra Babu who dictated thedraftand that 
Bisseswar Lai wrote it. He also admits 
that before Mohendra Babu began to dictate 
he. and Mohendra Babu had some talk with 
Khub Lai. He says that Mohendra Babu 
made no notes before dictating and that so 
far as he recollected Mohendra Babu dictat- 
ed ex-tempoi'c without the help of any paper. 
The followiug question was then put to 
him: 

Q. "If Mohendra Babu said on oath that 
he was given a paper beforehand and 
he began to dictate with its help, are you 
prepared to say that this is not true"? 

His answer was as follows 
"It is very difficult to answer this question 
as l am giving evidence about 5 or 6 years 
after ; as regards the contents of the draft I 
am positive as to 2 or 3 things. As to other 
things I say by guess. I am positive about 
2 or 3 things as those struck me most at 
that time. One of these is about making the 
son expected the malik of whole of the pro- 
perty, the other is that Kanhaiya was given 
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lie preferred to the positive evidence of Babu 
Mohendra 'Naraiu. It is clear on the evi- 
dence of Rai Sahib Susil Kumar Roy that 
Moheudra Naraiu took a leading part at 
the interview. Moheudra Naraiu gave his 
evidence by reference to Ex. I. He had Ex. 

I in his hand while he yas giving his evi- 
dence and he pointed out the orrections 
which he made in that document. All that 
Rai Sahib Susil Kumar Roy says is that it is 
very difficult for him to answer the direct 
question put to him in cross examination 
as he was giving his evidence five or six 
years after the incident. I must not be 
understood as casting the slighest reilection 
upon the honour and integrity of Rai Sahib 
Susil Kumar fyjy; but, in my opinion, the 
evidence of RaiSahib Susil Kumar Roy is 
without value A die is speaking only from 
memoiy and )J evidence is of a purely 
negative chara# r. In regard to the “2 or 

II things" of wrajh he spoke and which ap- 
parently helped him to remember that 
Moheudra Naraiu did not dictate from any 
draft, it is sufficient to say that two of these 
“things" are true both of Ex land Ex. A. 

For instance, he says that one of the things 
lie remembers is about “making the son ex- 
pected the malik of whole of the property.” 

At the date of the alleged Will Khub Lai 
knew that his wife was expectingto present 
him with a child and Ex. 1 provides that “if 
by the grace of God a son is born, then the 
said son shall be the malik of the estate along 
with the said karta putra." Exhibit A pro- 
vides that the natural born son should be the 
proprietor of the entire estate. No doubt 
Ex. A gives the natural born son the whole 
of the estate, whereas Ex. I gives him t hat 
estate “along with the said karta purta ; 
but it is obvious that the provision as to “the 
son expected" being the malik of the pro- 
perty could not help him to remember that 
there was no draft in the hand of Babu 
Mohendra Naraiu when he was dictating 
t he Will to Bisseswar. The other matter to 
which the Rai Sahib speaks is “his anxiety 
about providing for his widow " but the same 
anxiety is also shown in Ex. I. The third 
“thing" to which the Rai Sahib speaks is 
that Kauhaiva Lil was given only a sum 
of money and no properly. Now this is 
true neither of Ex. I nor of Ex. A. In 
Ex. A Kanhaiya Lai has a vested estate in 
remainder expectant on the death of the 
widow. In my opinion there is no reason 
to prefer the evidence of the Rai Sahib to 
that of Babu Mohendra Naraiu. I hold 
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that it has been proved that Ex. I was 
brought to Mohendra Narayan by Bisseswar 
who was a servant of Kliub Lai and that 
Mohendra Naraiu read this draft to Khub 
Lai without any protest from Kliub Lai. It 
is obvious that Bisseswar could not have 
prepared the draft without instructions 
from Khub Lai and even if those instruc- 
tions have not been proved in this case, it 
is sufficient forme to say that Khub Lai 
accepted the description of the plaintiff as 
his karta putra when the draft was sub- 
sequently read out to him. I may further 
point out that Bisseswar has not been ex- 
amined to contradict the story told on behalf 
of the plaintiff. 

There is one very important matter which 
I must not omit to consider in this connec- 
tion. The defendant produced the account- 
books of Khub Lai with some of the pages 
torn. The criticism is that these are the 
critical pages in which the expenses in con- 
nection with the adoption must have been 
entered. The learned Judge concedes that 
“this is a circumstance against the defend 
ant." But he declines to draw the only infer- 
ence possible in the circumstances because, 
“according to the defendant there were 
no entries relating to the adoption,” 
and “on the plaintiff's side no witness 
said that any expenses relating to the 
adoption were entered in the bock". Now 
one thing is certain; the evidence of the 
defendant should not have been accepted 
in the absence of an explanation as to why 
these critical pages in the account-book 
were torn. In regard to the other point 
made by the learned Judge, it is sufficient 
to say that it was quite impossible for the 
witnesses examined on behalf of the plaintiff 
to say definitely whether the expenses were 
entered in the account-book. Expenses were 
undoubtedly incurred if there was an 
adoption in fact, and those expenses, if 
incurred, that is to say, if there was an 
adoption, would undoubtedly have been 
entered in the account-book. In fact, the 
account book would have constituted the 
most valuable evidence on the question of 
adoption, if these pages were not torn from 
the account-book; and I am of opinion that 
the learned Judge should have drawn the 
inference that the defendant deliberately 
destroyed the most valuable evidence on 
the question of adoption. 

I hold that the plaintiff has established 
that he was adopted by Khub Lai as hi# 
karta putra. 
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The next question is whether in the 
events which, have happened the plaintiff 
is entitled to succeed to the estate of 
IChub Lai. The plaintiff's case is, first, that 
he has the right to succeed to the estate 
of Khub Lai by virtue of the contract at 
the time of the adoption; and, secondly, 
that in any event he is entitled to succeed 
to a share of that estate. The defendant’s 
case is that the only contract between the 
parties was as to sonship and that he took 
no estate by virtue of that sonship although 
he might have succeeded to one had a son 
not been born to KhuD Lai. It is, in my 
opinion, a very strong thing to say that a 
karta putra who retains his status in his 
natural family and loses no right in that 
family is in a better position than a dattak 
putra who undoubtedly loses his status in 
his natural family and who is liable to be 
defeated in his adoptive family by the birch 
of a natural born son. The modern text- 
books refer to the adoption of a karta 
putra as an adoption in the kritima form ; 
but it seems to me that this is not quite 
.correct. I do not however, propose to enter 
upon this question as it is not materinl to 
this litigation. It may be that the system 
as to karta putra is an extension of the 
kritima form of adoption; but there is no 
doubt whatever that the system as we now 
know it is in Mithila is the invention of 
that very ingenious person, the Mithila 
Brahmin who is so anxious to preserve 
unsullied the purity of his genealogical 
table. The difficulty with which the 
Mithila brahman was faced was this; Where 
an adoption took place the name of the 
adoptee had to be removed from the genea- 
logical table of his natural family and a 
Question might be raised whether the genea- 
logical table with the correction was an 
honest document. He, therefore devised the 
system-the system of karta putra - under 
which a person on adoption did not lose 
his status in his natural family, though he 
acquired a status as the son of his adoptive 
father. No ceremonies or sacrifices are 

form S r- he Va ‘ 1 l , dity of this Particular 
form of adoption All that is necessary is 
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passage in Colebrooke’s Digest (Book 
Ch. IV), s. 10, cited in Sarkai’s Adop- 
tion, 2nd Edition, page U7) is of in- 
terest as stating the position in this par- 
ticular form of adoption: — "iSons are thus 
adopted in Mithila ; the practice of adopting 
sons given by their parents was time 
abolished by Sridaita and Pratihastn, al- 
though the latter had been himself adopted 
in that manner. Their motive was, lest, a 
child already registered in one family, 
being again registered in another, a con- 
fusion of families and names should thence 
ensue. A son adopted, in the form So 
briefly noticed in the present section, dees 
not lose his claim to his own family, nor 
assume the surname of his Jidoptive father; 
he merely performs obso 
the inheritance." The re 
ticluar form of adoption 
explained by Macnaghten 1 as follows:— 
(.Macnaghten’s Hindu Law, yd. T, 95-100): 
“But according to the doctrine of Vadias- 
pati, whose authority is recognised in Mithila 
a woman cannot, even with the previously 
obtained sanction of her husband, adopt a 
son after his death, in the dattak form and 
to this prohibitory rule may be traced the 
origin of the practice of adopting in the 
kritima form, which is there prevalent. 
This form requires no ceremony to com- 
plete it, and is instantaneously perfected 

by the offer of the adopting, and the con- 
sent of the adopted party. It is natural 
for every mau to expect an heir, so long as 
he has life and health and hence it is usual 
for persons, when attacked by illness, and 
not before, to give authority to their wives 
to adopt. But in Mithila where this author- 
ity would be unavailable, the adoption is 
performed by the husband himself; and 
recourse is naturally had to that form of 
adoption which is most easy of perform- 
ance, and, therefore, less likely to be frus- 
trated by the impending dissolution of the 
party desirous of adopting." The rights of 
the adopted son would seem to depend on 
the contract between him and his adoptive 
father, and the question i9 what is that 
contract? 1 

Mr. Jayaswal strongly contends before 
us that it is part of the contract that the 
adoptee should , succeed to the estate left 
by his adoptive father. I have investigated 
this matter with some care and 1 find it diffi 
cult to accept this proposition. As I h ave 
said, a da flat son who loses his status in his 
natural family has no absolute right to tHJ 
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estate of his adoptive father. He is liable 
to be defeated by a gift iiitev vivos or by 
a devise made by his father in favour of 
another person lie is also liable to be 
defeated, if not absolutely, certainly to the 
extent of important shares in the estate by 
the birth of a natural born son subsequent 
to the a loption. What reason is there for 
suggesting that a Icarta putra is in a better 
position than a dattak son ? It is not sug- 
gested that the contract in regard to this 
particular form of sonship involves a contract 
by the father to devise the estate to the 
adoptee. If that were established, it might 
be urged that the adoptee might claim 
specific performance of the agreement 
against the perlun in actual possession of 
the estate agreHto be devised to him. If 
that were the pi ition of Mr. Jayaswal, the 
answer would If that the plaintiff was ad- 
mittedly a min! • at the date of the adop- 
tion, and whapver the position may be in 
Hindu Law, a person in a British Court 
cannot sue for specific performance of an 
agreement entered into at a time when he 
was a minor. But if it is not the case of 
the plaintiff that there was a contract to 
devise the estate to him, what else can there 
be in the argument? It surely cannot be 
suggested that any one can alter the rule of 
succession laid down by Hindu Law. To 
succeed in his argument Mr. Jayaswal must 
establish that it is the rule of Hindu Law 
that a karla pulra must succeed to the 
estate of his adoptive father and that it is 
not open to his adoptive father to defeat 
his interest either by a gift inter vivos or 
by a Will to take effect upon his death. For 
this proposition there is no authority and 
1 am unable to accept it. 

Mr. Jayaswal relies upon a decision in 
Kullean Singh v. Kirpa Singh (1). In 
answer to a question put by the Court in 
that case the Pundit thus described the 
ceremony of adoption in this particular 
form : “Let the person (intending to adopt) 
first consult a Brahmin, and, having dis- 
covered a propitious moment, let him, in 
the presence of the Brahmin, and of some 
friends or relatives, place something in 
the hand of the person to be adopted, 
and 6ay to him, be thou my adopted 6on, 
my goods and effects shall become thy pro- 
perty, the person adopted will reply, I agree 
to become thy son." 

Mr. Jayaswal relies upon the fact that 
it is part of the contract that the ad- 

(1) 1 bit Pep. 11; (i Ind. Deo. (o. 8.) 8 


optive father says: “ my goods and ef- 
fects shall become thy property" and 
so they will, unless the adoptive father 
makes a gift of the goods and effects or 
gives them away by his Will to take effect 
or. his death. In my opinion the passage 
upon which Mr. Jayaswal relics does not 
establish that succession to the estate of the 
adoptive father is inherent in the status of 
a kaita putra. 

But apart from any other view it seems to 
me that this is not a very correct way of 
describing the ceremony. We have two 
later cases: Sutputteev. Indranund Jha (2) 
and Ooman Dut v. Kunliia Singh (3). In 
both these cases the ceremony is thus de- 
scribed ' “The prescribed form for adopt- 
ing a kritima son is as follows: In an 
auspicious hour let him bathe, and also 
cause the person whom he wishes to adopt 
to be bathed; let him present something 
at his pleasure, and say, ‘Be you my son,’ 
and let the son answer 'I am become your 
son.’ Then let him, according to custom, 
give a suit of clothes to the son. These 
are the legal conditions of adoption,” and 
then it is said in the case of Sutputtee v. 
Indranund Jha (2) that “the adopted son 
will inheiit the property of his adoptive 
father, even although the latter leave a 
widow." This is accepted by Mayne as the 
ceremony in the kritima form of adoption. 
He says as follows “ At an auspicious 
time, the adopter of a son having bathed, 
addressing the person to be adopted, who 
has also bathed, and to whom he has given 
some acceptable chattel, says. ‘Be my son.’ 
He replies: ‘I am become thy son.’ The giv- 
ing of some chattel to him arisesmerely from 
custom. It is not necessary to the adoption. 
The consent of both parties is the only 
requisite ; and a set form of speech is not 
essential’’— (see s. 20G). It seems to me, 
therefore, that it cannot be urged that the 
plaintiff takes the estate of Klinb Lai by 
virtue of his original contract with him. 

The next question is whether he is entitl- 
ed to any share in the estate of Ivhub Lai. 
This question admits that the natural bom 
son was the proper person to succeed 
to the estate of Kliub Lai; but the 
question still remains whether the adopted 
6on is to be altogether excluded. Now on 
this question different Smriti writers have 
laid down different rules; but we are COn- 

72) 2 Set. Pep 22? at p. 224; C Ind. Dee. (o. s.' 527. 

1 3; 3 Sel. Pep. 192 at pp. 197, 198; 6 Ind. Dec. (o. 8.) 
820 . 



(90 I. C. 1925] BEJOY CHAND MABTAB 

cerned with the rule in the mithila School. 
After quoting the various Smriti writers. 
Bachaspati Misra, who is of paramount 
authority in mithila says as follows: "Manu 
and other legislators have said that, not- 
withstanding other kinds of sons, the 
legitimate son alone receives the whole 
estate of his father, but they have also 
declared that the other sons are sharers of 
the estate. To remove this contradiction it 
must be understood that, if the legitimate 
son be virtuous, he shall receive the whole 
estate without giving a share to the others; 
but if he be void of good qualities, and 
others possess them they are entitled to 
have their respective shares, as has been 
stated above." In my opinion this is con- 
clusive of the rights of the parties in this 
litigation. It was contended on behalf of 
the appellant by Mr. Jayaswal that in 
order to entitle a legitimate son, by which 
I understand a natural born son, to succeed 
he must show that he is virtuous; but the 
question does not arise because the natural 
born son in this case died soon after his 
birth and it cannot be suggested that he 
was not virtuous If this particular form 
of adoption be the same as kritima form 
of adoption, then this passage in Vivada 
Chintamani (Tagores Edition, page 287) 

if C o°n DC tt S,V l 0f L he ; ig , h,S of the flies’ 
:v otl ? er hand > th » particular form 
of adoption is not the same as krilima 
form of adoption, as I am inclined to think 
the rule laid down by Bachaspati Mis™ 
must still apply since he has made it dear 
that where a natural born son is in exist- 
ence, he is entitled to exclude every other 

his father 811 "^ ' 5il11 him in 
In my opinion the suit was rightlv dis 

missed by the karued District Judge and 
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Appeal dismissed. 


T 




. BRN’I MADBAB CHAUDHURY. 71 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 

C76 and 753 of 1923. 

March 18, 1925. 

Present:— Mr. Justice Chakravarti. 

BEJOY CHAND MAHATAB-Puintiff 

—Appellant 

versus 

BENI MADHAB CHAUDHURY 

AND OTHEKS -DEPENDANTS— RESPONDENTS. 

Bengal Tenancy ci K VIII of 1S85), s. 153— Suit for 
assessment of rent and recovery of rent , whether suit 
for rent— Appeal, whether lies. 

An appeal should not be held to be barred under the 
provisions of s. 153 of the Bengal Tenancy Act unless 
it comes within the express limitation provided in the 
section, (p. 72, col. 1.] 

In a suit for assessment of rent the question of the 
right to vary the rent is involved, [p. 72, col. 2.) 

A suit in which a prayer for assessment of a rent ia 
added to a prayer for recovery of rert is not a suit for 
rent within the contemplation of s. 1'53 of the Bengal 
Tenancy Act, and the section doe^not, therefore, bar 
an appeal in such a suit. (76 id.] ^ 

Appeals against a decre iof the Sub- 
ordinate Judge, Bankura, lated the 2nd 
November 1922, affirming thatVf the Munsif. 
Bishnupur, dated the 31st May 1922. 

Dr. Dtuarkanath Mitter (with him Babu 
Saratkumar Mitra), for the Appellant. 

Babu Rupendra Kumar Mitter , for the 
Respondents. 


w v ^ AT1AJL1 X • 

S. A. No. 676 op 1923. 

This is an appeal by the plaintiff and 
arises out of a suit brought by him for 
assessment of fair and equitable rent for 
the lands in suit on the ground stated in 
s. 30, cl. (6) of the Bengal Tenancy Act 
and after assessment of fair and equitable 
rent for a decree for rent payable for the 

years 1324 to i32 7 B. S. The defence of the 
defendants was that no relationship of 
landlord and tenant existed between the 
parties and secondly, that the rent ought 
not to be varied or enhanced. 

. Tlie c -’ ourt °J fi , rst instauce raised three 
issues— /irst, whether there was any relation 
ship of landlord end tenant between X 
parties ; secondly, what was the jama and 
whether the rent was liable to be enhanced 
and if so, what should be the enhanced 
rate. The third issue was a general issue 
as to the relief to which the Dlaint-ff ^ 
entitled. The Trial Cornel® It 
dence, decided the first issue against i vi 

P M “2 held that no re ^ionsMp of 

landlord and tenant was established by P t he 
plaintiff. In that view the Court of first 
instance refrained from deciding the oS 
issues m the case. 6 °4 ier 
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There was an appeal by the plaintiff to 
the Subordinate Judge, which was dis- 
missed on the ground that the learned 
Munsif w ho decided the case was vested by 
the Government with special powers as 
contemplated by s. 153, cl. (6). and the 
claim in the suit being under Rs. 50 no 
appeal lay to him, as there was no question 
as indicated in s. 153 which would bring the 
case within the exceptions. 

In this appeal, on behalf of the plaintiff, 
the learned Advocate for the plaintiff-appel- 
lant contended that an appeal to the Sub- 
ordinate Judge was competent, because 
B. 153 contemplates only cases for lent. The 
section runs as follows: “An appeal shall not 
lie from any decree or order passed, whether 
in the first instance or on appeal, in any suit 
instituted by a landlord for the recover}’ of 
rent where . 3 . It is unnecessarv to 
quote the othf part of the section for’ the 
purpose of tfi point raised. It was con- 
tended that /liis was not a suit for rent' 
simplieiter, but it was a suit where assess- 
ment of fair and equitable rent was prayed 
for and then recovery of rent so assessed 
was prayed ; and that if it was not a suit for 
rent as contemplated by s. 153, but was 
a suit which in addition to being a suit for 
renb was also a suit for assessment of rent, 

8. 153, cl. (b) would be no bar. I have 
had the plaint read out to me and I find 
that the plaint clearly states in para. 6 the 
ground on which the assessment of rent is 
prayed and then there is a prayer for re- 
coven’ of rent. The question, therefore, is 
limited to this— Was it a suit for rent as 
contemplated in s. 153 or was it a suit for 
assessment of rent and also for rent? It 
was contended by the learned Vakil for the 
respondents that, although there was a 
prayer for assessment of rent, it was a suit 
for rent, because the plaintiff wanted to 
recover rent after assessment of fair and 
equitable rent. 

I think an appeal should not be held to 
be barred unless it comes within the express 
limitation provided by the Statute. I do not 
see any reason why the section should be 
held to apply to the present case, because 
there may be suits for rent where no assess- 
ment of rent is claimed. If the section is 
limited to the latter class of cases, it seems 
to me the words of the section “unless in 
either case the decree or order has decided a 
question relating to title to land or to some 
interest in land as between parties having 
conflicting claims thereto, or a question of 
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right to enhance or vary the rent of a tenant 
or a question of the amount annually pay- 
able by a tenant" would be appropiiately 
applicable to a suit for rent where the 
questions as contemplated, are in the words 
quoted. It may be observed that in a suit for 
assessment of rent, the question of right to 
vaiy the rent is involved in the suit itself. In 
the case of Dhanvkdhari Lai v. Bibvram 
Ahir l 1), Mr. Justice Stephen sitting with Mr. 
Justice Chattel jee held that a suit where a 
prayer for assessment of rent was added to 
the prayer for recovery of rent was not a suit 
for rent within the contemplation of s 153. 
The learned Judges say in the course of their 
judgment that “the suit is, therefore, for as- 
sessment of rent independently of the prayer 
for recover}’ of rent from defendant No. 1." 
1 think that reasoning is quite applicable to 
the present case. Here also there was a 
prayer for assessment of rent, although 
ultimately there was the prayer for recovery 
of rent after assessment of rent. In this 
view it seems to me that the appeal was 
competent and ought to have been tried by 
the learned Subordinate Judge on the 
merits. If the learned Subordinate Judge 
finds that the defendants are tenants under 
the plaintiff, it would then be his duty to 
discuss the other questions which arise in 
the case. 

In this view I think the case ought to go 
back so that the learned Subordinate Judge 
may decide the appeal on the merits. 

The plaintiff is entitled to the costs of 
this appeal. 

S. A. No. 753 of 1923. 

My judgment in Appeal No. 676 of 1923 
governs this appeal also. 

There are two applications connected 
with these two appeals. They are not 
pressed and no orders are necessary on 
them. 

z. k. Cases remanded. 

(1) 4 Ind. Cas. 745; 10 C. L. J. 62‘J. 


ALLAHABAD HIGH COURT. 

Execltion Fikst Appeal No. 83 of 1923. 
July 17, 1925. 

Present /—Sir Grimwood Mears, Kt., 
Chief Justice, and Mr. Justice Mukerji. 
KEDAR NATH— Auer iON-PuhCHASER— 

Appellant 

versus 

Mvsammat BISM1LLAH BEG AM and 

ANOTHER— Ob.iECTuPS— RESPONDENTS. 

Civil Procedure Code {Act V of 1008), 0. XXII, 
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)r. 3, II— -Appeal— Death of appellant— RespowUnt, 
whether can make application for substitution. 

Rule of 0. XXII of the C. P. C. read with r. 11 of 
the Order does not coniine the right to make an appli- 
cation to bring on the record the legal representatives 
of a deceased plaintiff or appellant to such legal 
representatives alone. Where a defendant or a 
respondent is interested in bringing on the record the 
legal representatives of a deceased plaintiff or deceas- 
ed appellant it is open to him to do so by making an 
application for that purpose. 

Execution first appeal from a decree of 
the Subordinate Judge, Agra, dated the 
9 th October 1922. 

Mr. M. L. Sandal, for the Appellant. 
Messrs. Mahmud-ullah and A 7 . P. Asthana , 
for the Kespondents. 

JUDGMENT,— This appeal is very 
easily disposed of. In execution of decree 
No. 16C of 1921 passed by a Subordinate 
Judge of Agra certain properties were 
eold and were purchased by one Kedar 
Nath. At the instance of one of the judg- 
ment-debtors the sale was set aside and 
Kedar Nath filed the present appeal. Dur- 
“jf, ‘be pendency of the appeal, on the 
14th of November 1923 Musammat Bibbo, 
who was one of the judgment-debtors 
made an application to this Court stating 
that she had purchased the property from 
Kedar Nath and praying that she might 
, an a PPeDant along with Kedar 
f “• 1 ie application came before one 

rL US ? n< V w 5 8 °PP° sed b y Kedar Nath's 
Counsel. Kedar Nath, through his Counsel, 

den,ed he validity 0 f the alleged title of 

£ 9 w #PP lC 1 “ t and fl,ated ,,iat he would 
have no objection if the applicant were 

SfidLu J? 5 ond ? n ‘' lt ap P ears from ‘be 

t£t ir rf ed xf n u behalfof Musamm ^ Bibbo 
? at 5 ed J r ? a,h had declined to register 
ftetjJjdeed wldcl, it was alleged 8 was 

S d o b J \ n favour of Musammat 
register deed wa ® compulsorily 

S Bibb ° did n0t de ’ 

Kff d bl3 , c ° ur ‘ that the question of 

^ sue to ? 1 b p decid l e 1 ^ remand ing an 
tent ti u 9 0urt be,ow - She wascon- 
were T*!! a r 88 P? ndent - Her fears 
SS-Si 1 Kedar , Nath would not pro- 

Sr a nnwF pea L who,<>hearted, y' and the 

Pleaded g “T aI Bibbo t0 be im- 
KedarXr^K ^ 8p ° ndent mentioned that if 
it would N b? dld P? perl y Prosecute it, 
stmnnrt tu 0pen , t0 Mus <™mat Bibbo to 
died inS? appeal Kedar Nath, however, 
rat pe . nd ? n S the appeal and no legal 

Sd e an a d lV th A 0f hi9 7 S bron £ ht on ,he 

aa^aving abated. appea must b * yarded 
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On behalf of Musammat Bibbo, Mr. S. P. 
Sinha contended that she was entitled to 
prosecute the appeal. _ It was pointed out 
to him that his client's positiou as a tians- 
feree was neither admitted nor had leen 
established on any tiial of an issue be- 
tween herself and Kedar Nath. 'Mr. Sinha 
argued that it was still open to the ( ourt 
to send back an issue for the trial of the 
question of the validity of the transfer 
ihe question could be tried only in the 
presence of the legal representatives of 
Kedar Kath. But no such legal represents- 
tives are on the lecord, and it is, therefore 
impossible for any such issue to be tried 
as between the estate of Kedar Nath and 
Mitsaminat Bibbo. Mr. Sinha then argued 
that if Kedar Naths legal representatives 
did not choose to bring. themselves on the 
record his client was not to blame We 
are not quite sure that such was the case 
Order XXII, r. 3 read with r. 11 of the C 
P. C. does not confine the right to make 
an applicant to bring on the record the 
egal representatives of a deceased plaint- 
iff or appellant to them alone. Where the 
defendant or a respondent is interested in 
bringing a deceased plaintiff or appellant's 
egal representatives on the record it would 

be open to him to do so. 10 

As already stated, neither Kedar Nath 
noi bis legal representatives are before the 
Court and the question of validity of the 
alleged transfer of the property in favour of 
Musawnat Bibbo cannot now be determin 

Bii W lth r ll i t a deterwina ‘ion of Musammat 
Bibbo s tale she cannot be allowed £ 

prosecute an appeal which has abated 
n - re6U t v ls ‘bat we declare the appeal 

as having abated. In the circumstances of 

the case we make no order for cits fn 

favour of J/wwmiuat Bibbo. The respond 
ent Musammat Bismillah Begam will get 


Z. K. 


Appeal abated 


74 


SHEIKH MMAMMAD V, RAMCHANDRA. [90 I. C. 1923i 


PATNA HIGH COURT. 

Appeal fkom Appellate Decree No. 488 

of 192 A 
May M, 1925. 

Present :— Justice Sir B. K. Mullick, Kt., 
and Mr. Justice Ross. 

TULSHI PRASAD RAM-Appellant 

re rsus 

Mr. J. A \V. WlLSOX. ('iiaikmax, 
DUM RAO X M U X I Cl PA LIT Y- 
Responoem. 

Bengal Municipal Act ill I of 1SS$ 55 . 6 (J>, So- A 
— Adjacent plots lull by same person as owner, whe- 
ther constitute one hot liny - Separate assessments, 
legality of. 

Where two adjacent plots of land hounded by one 
set of boundaries are hel l by the same person ns 
owner, they must he deemed t • he held by him under 
one title and constitute one holding within the mean- 
ing of s. G (3) of the Bengal Municipal Art; it- makes 
no difference that one plot was acquired by survivor- 
ship and the other by purchase In such a case the 
owner of tho plots is l^ble only to one assessment in 
respect of the plots under s. S5A of the Act and not 
to separate assessments in respect of each plot. 

Appeal from a decision of the Subordinate 
Judge, Second Court, Arrah, dated the 13th 
February 1022, affirming that of the 
Munsif, First Court, Buxar, dated the 15th 
February 1021. 

Messrs. K. P. Jayaswal, S. M. Gupta and 
Janak Kish ore, for the Appellant. 

Messrs. Ray Guru Saran Prasad and 
Anand Prasad, for the Respondent. 

JUDGMENT. 

Mullick, J.— The appellant holds four 
plots of land in the Dumraon Municipality. 
Plot No. 7 is his ancestral property and 
plot No. 8 was purchased in the name of 
his son; again plot No. 40 is his ancestral 
property and plot No. 50 has been acquir- 
ed by purchase. The Dumraon Municipality 
have assessed the appellant with personal 
tax on the footing that he is the occupier 
of four holdings. He contends that plots 
Nos. 7 and 8 form one holding and plots 
Nos. 40 and 50 one holding and that he is 
liable to assessment only in respect of two 
holdings. He has been assessed- Rs. 8 1 on 
each of the plots Nos. 7 and 8 and Rs. 28 on 
each of the plots Nos. 40 and 50. He claims 
that he is liable to pay Rs 84 on plots Nos. 
7 and 8 and Rs. 28 on plots Nos. 40 and 50. 

The question is whether plots Nos. 7 and 8 
constitute one holding within the meaning 
of s. G (3) of the Bengal Municipal Act. 
It isclear that the plots being adjacent are 
bounded by one set of boundaries. The 
only question is whether they are held 
under one title. The appellant’s interest 


is ownership. It makes no difference, that 
he has acquired it in respect of one plot 
by survivorship and the other by purchase. 
There is no reason why we should read the 
word “title" ins. 6 as “title deed”. The 
provision that the land shall be held Under 
one title or under one agreement means that 
where the assessee has no title but holds 
under an agreement without any interest 
in the land, then all plots covered within 
the same set of boundaries and by the same 
agreement will form one holding; the pro- 
viso in the Explanation to s. G (3) is 
not relevant to thediscussion now before us. 

In my opinion plots Nos. 7 and 8 form one 
holding and the appellant is liable only 
to one assessment in respect of it under 
s. 85 -A of the Act. The same observation 
applies to plots Nos. 49 and 50. 

The result is that the appeal succeeds 
and is decreed with costs in all Courts 
in proportion to a claim of Rs. 122. 

Ross, J.— I agree, 
z k. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 4G4-B of 1922. 

July 18, 1924. 

Present:— Mr. Kotval, A. J. C. 

Ilaji SHEIKH MUHAMMAD-Defendant 
N o. 3-- Appellant 
versus 

RAMCHANDRA-Plaintiff and 

Defendants Nos 1 and 2— Respondents. 

Hindu Law— Alienation— Sale of minor's property 
ly mother - Legal necessity— Llca, whether open to 
vendee— Transferee of reversioner, position of. 

The mere fact that the eale-deed of a minors pro- 
perly has been executed by the mother of the minor 
as guardian does not preclude the vendee from 
urging or getting the benefit of the plea of legal 
necessity, (p. 75, col 2 ] 

The transferee of a reversioner is in no worse 
positicn than the reversioner himself and can raise the 
plea of legal necessity, (p. 7fi, col. 1.) 

Second appeal against a decree of the 
District Judge, Amraoti, dated the 27th 
July 1922, in Civil Appeal No. 39 of 1922. 

Messrs. Yusuf Sharif , V. Bose and P. N. 
Rudra , for the Appellant # f' ; 

Mr. I). T. Maugalmoortiy for Plaintiff No. 1 
and Defendants Xos. 1 and 2, Respondents. 

JUDGMENT.— The facte material to 
this appeal may be stated as follows, The 
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plaintiff Ramchandra sued for foreclosure No attempt has been made to support the 
of a mortgage executed in his favour by reason of the lower Courts for holding that 
defendant No. 1, Laxmi, widow of one Ham- Haji Sheikh Muhammad cannot derive any 
birji in the year 1906. He joined Janu benefit from the plea of legal necessity. 
alias Balaram as defendant No. 2 on the The lower Courts seem to assume that the 
ground that he claimed to be Laxmi’s adopt- real vendor is Laxmi and Janu is only a 
ed son and one Ilaji Sheikli Muhammad as nominal vendor. It is not unusual for pur- 
defendant No. 3 ou the ground that Laxmi chasers to join in the sale their vendor’s 
and Janu had executed a sale-deed of the mothers also by way of precaution. M hen 
mortgaged property in his favour. Pie stated the vendor is a son bv adoption prudence 
that the mortgage was executed for legal dictates the joinder of the adoptive mother, 
necessity and defendants Nos. 2 and 3 are There is no reason why the sale-deed in 
entitled to redeem it. Laxmi admitted the the present case should be assumed to have 
plaintiff’s claim. She denied that Janu was been taken primarily from the mother and 
her adopted son and that she had sold the the adopted son's name should be deemed 
property to defendant No. 3 Haji Sheikli to ha-ve been entered therein as a mere for- 
Muhammad. Janu stated that he was the mality. The fact that Haji Sheikh Muliam- 
adopted son of Hambirji. He admitted exe- mad took the sale from the mother also does 


cution and consideration of the mortgage 
deed but pleaded that it had been satisfied 
by a lease of the mortgaged property. He 
admitted that Laxmi and he had sold the 
property to Haji Sheikh Muhammad. At 
a later stage he pleaded by permission of 
the Court that there was no legal necessity 
for the mortgage. Haji Sheikh Muhammad 
raised the same pleas as Janu. In reply 
the plaintiff denied that the mortgage was 
satisfied. 

The Trial Court found that the mortgage 
was not satisfied. The issue regarding 
legal necessity was as follows: — 

* 7* W hether the debt in suit was incurr- 
ed for legal necessity as alleged ? Is the 
defence of legal necessity open to defend- 
ants Nos. 2 and 3 ?” 

The Court found that the consideration 
of the mortgage was not taken for legal 
necessity. Upon this finding it dismissed 
the suit against Janu. As regards Haji 
bheikh Muhammad it held that though 
the plea of legal necessity was open to him 
as he took the sale from Janu he could 
derive no benefit from the plea as he held 
he sale-deed also from Laxmi. It passed a 
decree for redemption against Laxmi and 
Haji Sheikh Muhammad. The District 
Judge in appeal by Haji Sheikh Muham- 
mad agreed with the Trial Court’s findings 
that the mortgage was not satisfied and that 
legal necessity was not proved. He also 
accepted the view that Haji Sheikh Muham- 

Spo d I l 0t denve an >' benefit from the 
bv tW L necepsit y on the ground stated 
Rntfi t J i a C °n rt and dismissed the appeal, 
furnn ?r?T Cour ^ P^eeded on the as- 

Hambirji ^ JanU 13 the adopted son of 


not preclude him from urging or getting 
the benefit of the pica of legal necessity. 
He can rely alternatively on the titles deriv- 
ed from both. In order, however, to be able 
to raise the plea he must show that he de- 
rives his title from a person who is able to 
raise that plea. He has, therefore, to show 
that Janu wasjlie adopted son of Hambirji. 
The necessity of proving this is dispensed 
with by the plaintiff conceding the adop- 
tion for the purposes of this suit as appears 
from paragraph 19 of the Trial Court's and 
paragraph 7 of the lower Appellate Court’s 
judgments. It is to be noted that although 
the decision of the Trial Court in dismissing 
the claim against Janu proceeded on the 
assumption that he was the adopted son of 

Hambirji the plaintiff did not challenge the 
assumption or the dismissal. 

The suit must, therefore, fail against 
defendant No. 3 for the same reasons as 
against defendant. No 2. But it is con- 
tended that, though Janu whose rights are 
similar to those of a reversioner could plead 

absence of legal necessity that plea was not 

open to his transferee: Sitaram Ravoji 
Bliosk v. Khandu Mairala (1), Jhari 
Kocr, v. Btjai Singh (2), and Kesho 
Pram! Singh y. Chandrika Prasad Singh 
(3) are cited in support of this conten- 
tion. 1 he question whether the transferee 
of a reversioner can or cannot raise the 
plea of necessity did not arise and is 
not decided m these cases. The dictum 
m kesho Prasad Singh v. Chandrika Pra- ' 
sad Singh (3) that a sale or mortg&m hv 

(1) 59 Ind Cat. ISO: 45 B. 105; 22 BoTl R *1155 5 

&'L It ShJ* 45 *• “*» * 

a!i K* (Pat.)°S 3S4; 2 P “‘ 211 '• 3 L T - ?97 ; m3) 
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/ n 

a Hindu widow which purports to 
pass or hypothecate the absolute title 
against every one except the reversioners 
and that unless the reversioners elect to 
treat it as a nullity it subsists as against 
every one else does hot mean that the tiansfer 
though invalid as against the reversioners 
is valid as against their transferees or that 
though the reversioners may treat it as a 
nullity their transferees cannot. There is no 
reason why the transferee of a reversioner 
should be placed in any worse position 
than the reversioner If the reversioner's 
right to avoid the previous alienation by the 
widow is not exercisable by his transferee 
the transfer value of the inheritance will be 
diminished and the reversioner will to that 
extent suffer. The question, however, does 
not arise in this suit as the adopted son is 
a party and the mortgage has been at his 
instance declared not binding on him. 
Counsel on both sides have argued the case 
as if there was no plea on the part of Janu 
regarding the absence of legal necessity. 
There was some excuse for this in the fact 
that the petition for permission to make the 
plea is placed in file C (2j instead in file A 
with the pleadings in the case but a more 
careful inspection of the record would have 
disclosed that the plea was on the record. 
The appeal succeeds. The decree of the 
Trial Court which was confirmed in appeal 
is modified, the suit being dismissed with 
costs throughout against defendant Wo. 3 
Haji Sheikh Muhammad also. 

g. r. d. Appeal allowed. 

K. S. D. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 381 of 1923 
April 24, l!i24. 

Present Mr. Kinkhede, A. J. C. 
GOKUL and another — Defendants 
— Appellants 
versus 

SHYAMLALSINGH— Plaintiff— 
Respondent. 

C.P. Tenancy Act (I of 1020), s. 87 — Sir land— 
Person cul'ivating, status of— Lease of sir and khud- 
kasht land— Landlord not taking part in cultivation 

—Lessee, ejectment of. 

The status of a person cultivating the proprietor’s 
sir land under s. .*17 of the C. P. Tenancy Act is 
that of a eub-tenam and is not that of an ordinary 


[90 1. C. 1926] 

or occupancy tenant. In spite of the fact that sir 
land was let out to a person along with other 
land under one set of conditions so as to con- 
stitute one holding the land is liable to be sepaiaied 
from the remainder of the holding and the landlord is 
entitled ton declaration that the person in pcssession 
of the sir land is liable to be ejected on partition by 
Revenue Officers. Ip. 78, col. J.] 

If the malguzar has supplied no capital for or has 
not taken any part in the cultivation of the klmd- 
tcasht land but has let it out on condition that he 
should be given half the produce, the contract is 
not that of a batai and the person cultivating becomes 
the occupancy tenant thereof, [ibid.] 

Appeal against a deeiee of the District 
Judge, Hoshangabad, dated the 16th July 
1923, in Civil A'ppeal No. 47 of 1923. 

Mr. M. R. Dixit, for the Appellants. 

Sir B. K. Bose, Messrs. V. Bose and P. N. 
Rudra, for the Respondent. 

JUDGMENT.— This is a second appeal 
by the defendants against whom a decree 
for possession of certain lands has been 
passed. It is held that they are not the 
tenants under plaintiff-respondent who is 
the 16-annas malguzar of Sohagpur. He 
owned khudkasht land bearing Nos. 537/1 
and 537/2 area 6-20 and sir land bearing 
No. 538 area 2 30 acres in the said mouzamd 
it is this land which is in dispute in this 
litigation. 

The plaintiff admits that Umed the father 
of defendant No. 1 and husband of defend- 
ant No. 2 was his bataidar in respect of this 
entire land with effect from 18th October, 
19.'0 for a period of one year, and held 
the said land on certain conditions as to 
its cultivation in partnership. It is alleged 
that as a part of this contract of partnership 
the plaintiff supplied seed grain to Umed 
and that after Umed's death the defendants 
worked in his place and divided the seed 
grain and gave to the plaintiff his share of 
grain and straw. Plaintiff sets up an ex- 
press agreement that Umed was not to put 
forth any claim to the fields as a tenant 
thereof after the expiry of the one year’s 
term. Under the contract defendants had 
bound themselves to vacate possession 
but they did not. Hence plaintiff served 
them with a notice dated 2nd September, 
1921 to quit the land, but they have been 
bolding possession of the land forcibly. 
Hence this suit for ejectment. 

The defence set up is one of tenancy. 
The defendants denied that plaintiff suppli- 
ed any seed grain or took any part in the 
cultivation of the land as a part of the 
allege I contract of partnership. The First 
Court’s finding is that plaintiff failed to 
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prove that he supplied the seed grain or 
took any part iu the actual cultivation of the 
land; that on the contrary, it vvasproved that 
he toik half the produce a* rent in each of 
the years 1920-21 and 1921-22; that under the 
ruling reported as Khoshal Ckowdkurij v. 
Nanhu (1) the defendant No. 1 thus became 
a tenant of the fields in suit, and was not a 
mere bataidar liable to ejectment. In this 
view the plaintiff’s claim was dismissed. 
The plaintiff, therefore, appealed to the 
District Judge, Hoshangabad, and obtained 
a decree for possession against the defend- 
ants on the ground that they could not 
become tenants of the land. The correct- 
ness and legality of the findings on which 
this decree is based is challenged before 
me in second appeal by the defendants 
It is urged in the first instance that the 
agreement dated 18th October 1920 has 
been misconstrued and the rulings misap- 
plied to this case, while upsetting the decree 
of the l'irst Court. The Appellate Court 
has however, maintained the findings of the 
First Court to the effect that the “plaintiff 
provided no capital for the cultivation. 

The sole point for consideration is, whe- 
ther the defendant No. l’s father Umed 
was created a tenant of the land or was a 
mere partner in cultivation with the land- 
lord. In 1<?89 this Court held in Kisan 
bulcalv. Jaiwant Rao Minar (2) that cul- 
tivation of land in partnership with a land- 
ed f 0r several years does not constitute 
the partner an ipso facto tenant within the 
meaning of the C. P. Tenancy Act. There 

/?, 8 ll p ! le ! seed aRd labour an d 

both cultivated the land together. In 1892 

h& qUe n 8tl0n came U P for decision 
before this Court under slightly different 

circumstances and it was held that where 

u tit °„ rd lakes part “ 

cultivation , the person associated with 

Prod. me h nd Wh ° get a share of 

produce as his remuneration is not ipso 

te other hand, where 

tivS ? ? n< ? 1 take l )art in the cul- 

tivation, but merely lets certain land to a 

dSnS S?? iUoa that the latte ' ^ould 
of he d o H le H rmer a P r °P° r| ionate share 
is ief if n ’ he person t0 whom the land 

Stevens J p ’’ S66 k Kh P sha ' v. Nanhu (1) 
i \ ^ who decided this 

Ktohai v. Nanku (1) ], pointed ou io 8 ,5 

t r* ° f “ ri 0; that to 

2 S n n k R ' I17 ‘ 

1 frPn h- R- 180 

( 3 i W 0. V, h, R, 29 
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constitute a contract of cultivating partner- 
ship as distinguished from a contact of 
tenancy it was not essential that the person 
who provided the land should actually take 
pjrt. in tilling it, but that it was sufficient 
if be furnished a portion of the woiking 
capital as part of the transaction by winch 
lie provides the land and not as a loan. 
The plaintiff malgusars claim which was 
dismissed in the Courts below was accord- 
ingly decreed on the necessary facts being 
found in his favour. 

I*may, J. C„ in 1900 held in Ganuo v. 
Unhand. Krishna Brahman (4) a ease coming 
from Chanda District under the old Tenancy 
Act of 1883, that the sharing of gross returns 
does not of itself create a partnership, and 
that consequently the defendant in that case 
who had held the mahjuzars land under a 
kabuliyat which provided that he shall 
cultivate the land for the year 130(5 F i e 
one year only, and shall give half the pro- 
duce to the plaintiff was held to be the 
tenant of the land. It was pointed out that 
there was no agreement for the sharing of 
losses which is an essential element in a 
contract of partnership. The learned Judi- 
cial Commissioner pointed out that the mere 
fact that the rent is variable and not fixed 
does not affect the nature of the contract, 
ihe plaintiffs claim which was decreed bv 
the Courts below was accordingly dismissed. 

Under the Tenancy Act of 1898 a pro- 

3. Wa ^ de > \ 62(2) fordoing away 
with this distinction between a contract of 
Partnership by giving jurisdiction to the 
Revenue Officer to declare even the partner 
in cultivation of lands other than sir land 
belonging to a proprietor to be an ordinary 
tenant of the same not universally all over 
the province but in certain districts in 
winch the Local Government may by notifi- 

Thi°l d v are f that SeCtion tobe in f( >rce. 
Ihe position of a partner in cultivation was 

thus raised to that of a tenant by the 

Statute; but the operation was confined only 

to these tracts where the Local Government 

deemed it necessary to declare the said 

section to be in force. The conferral of 

juiisihcUon in this matter on the Revenue 

Officer accounts for the absence of reported 

deasions of this Court under s. 62*(2) of 

lie C. P. Tenancy Act, 1898. We W 

however, a case, reported at page 13 of 

Volume of Central Provinces Revenue Rni 

.-S3, deeded by Sir? Cramp as Offing 

(4; 14 0. P. L. R, 12. 9 
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Financial Commissioner in 1912: Chandan v. 
Megha from Ciihiudwara District. It 
was held in it that the ordinary presump- 
tion is that a man who cultivates the land 
of the malguzar whether on batai or on 
payment of rent is a tenant, and it is for 
the malguzar to prove the terms of the 
agreement of the partnership on which he 
relies to disprove the tenancy. The land- 
lord having failed to prove the same the 
cultivator’s right to the laud as a tenant 
thereof was upheld. 

The new C. P. Tenancy Act of 1920 has 
also introduced a change. The status of a 
person cultivating the proprietor's sir 
land under s. 37 of the new Act is that of 
a sub-tenant. It is no longer that of an 
ordinary or occupancy tenant. The con- 
tract which has given rise to the tenant- 
right here was made after the new Tenancy 
Act of 1920 came into force. Consequently, 
in spite of the fact that the sir land and 
other land was given to Umed under one 
lease or one set of conditions so as to con- 
stitute one holding, the status of the defend- 
ant so far as the sir land is concerned, 
is that of a sub-tenant. In view of the 
provisions of s. 94 of the said Act the sir 
land is liable to be separated from the re- 
mainder of the holding and all that I can 
award to the plaintiff is a decree declaring 
that defendants are liable, on partition, to 
be ejected therefrom, by the landlord, even 
though it has to be conceded that they had 
acquired a position higher than that of a 
mere partner in cultivation, but not that 
of an occupancy tenant thereof. 

The case is, however, different so far as 
the khudkasht lands are concerned. In view 
of the clear wording of the contract embodi- 
ed in the document in question, the status 
of defendant No. 1 is that of an occupancy 
tenant, and as such he is not liable to be 
ejected therefrom by the landlord except 
under s. 25 of the said Act, and the plaint- 
iff’s claim must, therefore, stand dismissed 
in regard thereto. 

It is argued on behalf of the plaintiff- 
respondent that if the defendants are to be 
allowed to retain possession of the land, the 
stipulation in the contract to the effect that 
if the tenant desires to set up a tenant right 
in the land he shall pay a tine of Rs. 1,000 
should be given effect to, and that a decree 
directing them to pay that sum to plaint- 
iff asa^ c.tion precedent to their retain- 
ing the land may be passed in the case. 

I do pot think I ‘should give effect to this 
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contention in this suit. All that is neces- 
sary under law to create a 'tenancy, is an 
agreement to let land and an agreement 
which will ordinarily create a liability for 
rent. Roth these elements are present here. 
Mow far the above stipulation for payment 
of a fine of Rs. 1,000 is legally eniorcable, 
is not, therefore, necessary for me to con- 
sider. As the landlord could not under the 
new Tenancy Act legally grant an occu- 
pancy tenancy so far as the sir land was con- 
cerned, and the defendants could not but 
be mere sub-tenants thereof under the 
Statute, I do not think it would be equit- 
able to compel them to pay the whole of 
Rs. 1,000 to the plaintiff as a condition pre- 
cedent to their retaining only the khudlcasht 
lands in lieu thereof. From the tenor of 
the document, I do not regard the stipula- 
tion either as a condition precedent, operat- 
ing as an impediment to, or as considera- 
tion for the acquisition of the tenant right; 
J consider it as only imposing upon the 
tenant an obligation to pay to the landlord 
reasonable compensation not exceeding 
Rs. 1,000 for the land he might lose in the 
event of his tenant refusing to vacate pos- 
session at the end of the term, and claiming 
to hold the same as a tenant under him. 
Such conditions are conditions subsequent 
and not conditions precedent to the acquisi- 
tion of the tenancy, and must form the 
subject of a separate suit where the equities 
if any existing in favourof both the par- 
ties might be adjusted with due regard 
to all the circumstances of the case. 

The respondent cannot, therefore, ask that 
effect should be given to the stipulation 
side bv side or as a condition precedent to 
the appellants being permitted to retain 
the khudkasht land in suit in tenant right. 
The appeal, therefore, succeeds so far as the 
khudkasht fields are concerned. The plaint- 
iff’s claim is dismissed in regard to the 
same. 

As the sir land is liable under s. 94 of 
the C. P. Tenancy Act of 1920, to be 
separated from the rest of the holding 
through the Revenue Officer, and as no 
partition has yet been effected, I cannot 
pass a decree for actual possession of that 
land as against the defendants. I, there- 
fore, simply declare that the sir is liable to 
be so partitioned, and leave it open to the 
plaintiff to work out his own right to im- 
mediate possession of the airland by re- 
course to the appropriate remedy of a parti- 
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tion through the Revenue Officer as against 
the defendants. 

The decree of the lower Appellate Court 
is set aside and in lieu thereof a decree in 
the above terms Mill he passed. The .sir 
land presumably forms a -Jth share of the 
lands in suit. As the plaintiff’s claim for 
possession of the khudkasht lands which 
forms a substantial portion, fails, and only 
a declaratory decree as regards the sir is 
given to him, I direct that plaintiff shall 
realize jth of his own costs throughout from 
the defendants and pay to the latter a Jth 
share of their costs. The rest of the costs 
in all the Courts will be borne by the 
party incurring them. 

g. R. d. Decree set aside. 

K. e. D. 


Messrs. II. X. Milter and G. X. Mukherji, 
for the Ret it inner. 

Mr. .s'. .V. for the Opposite Paity. 

JUDGMENT. -This i, an application 
in lcviMon on behalf of the defendant in 
the suit against an order passed by the 
District Judge of Darblianga, dated the 
22nd September 19_’4, whereby he extended 
the lime for depositing a certain sum of 
money ordered to be deposited under the 
decree passed in appeal. The cirumstances 
under which the order came to be passed 
are shortly as follows 

The plaintiff brought a suit in the Court 
of the Subordinate Judge to recover pos- 
session of certain lands on a declaration of 
his title on the basis of a deed of sale 
executed by one Datnodar Raut. The de- 
fendant was the widow of Damodar Raut 
and her defence was that the kabala set up 
by the plaintiff was not executed by her 
husband and that there was no passing of 
consideration under it. 


PATNA HIGH COURT. 

Civil Ruvision No. 527 of 1924. 

March 23, 1925. 

Present Mr. Justice Ivuhvant Sahay. 
Musammat RAM KUMARI — Pltitionkr 

lersus 

DEONANDAN SINGH — Oppositf. Party 

C ° dt iAel V ° f lm >< «• 1 lol. 0. 
ALl ll - r - I— Decree for possession conditional on 
payment of money into Court within certain per iod- 
l aymenl beyond period prescribed-Lxtension of time 
-Power of Court— Review— Revision. 

A suit to recover possession of certain lands was 
decreed on condition that the plaintiff should deposit 
in Court for payment to the defendant a certain sum 
of money within three months from the date of the 

tinned e fn'ih T i e pla '? tifI de P° 8iled ">c amount men- 
tioned in the decree into Court three dnvs after the 

theDerind wS- P {; riod lixcd and “PP lied hr extension of 
as iWp ? h ‘ Ch T granted - thc Court holding that 
to ?8 n ,° order t0 l *ie effect that the suit was 

rithi r 6Se<i C ? SC,be de P C8il "'as not made 
n l n .hre months from the date of the judgment 

JfJdZuu ! l !,° exle “ d ,he ,imc - On revision 
Held, (1) that the Court had for the reason riven 

b yfi ,cl,cm t0 ei,end the timc > Ip- so. coi. i.j 

to extend a r y eVCDt ,he C " urt had jurisdiction 
o extend the time upon an application for review 

order should S hi*!? 1 6 Was 110 rcnson whv ils 

upon an appWion for review, [ibid.] 

Prasad ’ 81 Ind. Cas. 
?78, (1925J A - 1 R - < Pat ') 36; G P. L. T. 303, 

T,5 evi8 ;° n J r0Inan of the District 

ier 1 B 24 arbh “ g “’ dated the 22nd Septeml 


me learned bubordinate Judge held that 
the kabala had been executed by Damodar 
Raul, but that I he plaintiff had failed to 
prove the passing of consideration ; and he 
accordingly dismissed the suit. On appeal 
the learned Judge decreed the suit on con- 
dition of the plaintiff depositing in Court 
for payment to the delendant a sum of 
Ks. -100 within three months from the date 
of the judgment. The judgment was passed 

?,7, he , Dls, ? ct Jud S e 011 27th March 
TIM but the decree was prepared and 

signed by him on the 2nd April 19^4 The 
plaintiff deposited the amount required 
under the decree on the 3uth June 1924 
that is three days beyond the three mouths 
directed by the decree. He filed an appli- 
“ ‘? n , frequently saying that lie was 
misled by the fact that the decree had been 

Sf t°h tlie2nd ofApr iUnd that lie was 
undei the impression that the money was 

o be deposited within three months’ from 

V s . 2nd , of April. The learned District 
Judge has accepted the deposit and has 

‘ 6d U !f pl H n,iJT t0 de ' ,osit interest for 

he mJ a T yS from A th . e mh of June to 
the 30th of June. Against this order the 

defendant comes in revision to this Court 

and it is contended on her behalf that t!£ 

earned Judge had no jurisdiction to extend 

plain “I “ P °“ lh6 application ““de by the 

Now, the decree did not direct that 
amt would stand dismissed on failure of 
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the plaintiff to deposit the amount within 
three months. The decree runs thus:— 

“It is ordered that the appeal be and the 
same is hereby allowed, the decree of the 
Court below is set aside and the plaintiff's 
suit is decreed in this way that the title of 
the plaintiff as purchaser on the strength 
of the kabaln Ex. I is declared and that the 
plaintiff is declared to recover possession 
of the properties in suit subject to his pay- 
ing the sum of Rs 4U0 with interest running 
thereon from 29th June 1921 the date of 
the kubala at the the rate of one rupee per 
cent, per month within 3 months from to- 
day and it is also declared that defendant 
as widow of Damodar holds a lien by way 
of charge on the properties sold until such 
time that she is paid off the above dues. 
The plaintiff-appellant will get half the 
costs throughout and the defendant will 
bear her own costs.” 

The learned District Judge who passed 
the decree is the Judge who has extended 
the time by his order of the 22nd Septem- 
ber, 1924 and he is the best person to con- 
strue his own decree. He has construed 
that decree to mean that there was no order 
passed by him to the effect that the suit 
was to be dismissed in case the deposit 
was not made within three months from the 
date of the order. That he had jurisdiction 
to extend the time in any event on an ap- 
plication for review of his judgment is not 
denied. What is contended is that the 
time could not be extended upon the ap- 
plication of the plaintiff without an appli- 
cation for review. That may be so, but, if 
the learned Judge had jurisdiction to extend 
the time upon an application for review, 
there is no reason why his order should 
be disturbed because he made the order 
upon an application for extension and not 
upon an application for review. In Ramesh- 
war Mahton v. Dwarka Prasad (1) it was 
held by a Division Bench of this Court 
that although a Court has no inherent juris- 
diction under s. 151, C. P. C., to do that 
which is prohibited by the Code, but 
where a suit was dismissed on a pre- , 
limiuary ground and the plaintiff applied 
under s. 151 to the Court to set aside the 
decree under its inherent powers, and the 
Court granted the prayer, and an applica- 
tion in revision was made to the High 
Court to set aside the order, it was held 
that inasmuch as a prayer for review under 

(1) lit lnd. Cas. 320: 3 Pat. 778; a925) A. I. R. (Pat.) 
36, G P. L. T. 300, 


0. XL\ II, r. 1, if made, could have been 
granted by the Court, the mere fact that 
the plaintiff, instead of applying, as he 
should have done, under O. XLV1I, r. 1, 
had applied under s. 1:.|, was no ground 
for interference in revision. The principle 
laid down is applicable to the presentcase. 

The application must, therefore, be dis- 
missed with costs. 

k. Application dismissed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 147 of 1924. 

July 15, 1925. 

Present Sir Grimwood Mears, Kt., 

Chief Justice, and Mr. Justice Mukerji. 

AHMAD HUSAIN and others— 
Defendants— Appellants 
versus 

MUHAMMAD QASIM KHAN and others— 
Pt a * n n m — Rkspon dents. 

Mortgage . - Redemption-Integrity of mortgage 
broken up,e ft ect of— Co-mortgagor, whether can redeem 
more than his own share— Redemption suit— Parties, 
necessary. 

Where the integrity of a mortgage has been broken 
lip. a mortgagor is not entitled to claim redemption of 
inure than his own share of the mortgaged property, 
the reason being that the integrity of a mortgage is 
necessary fur the benefit of the mortgagee alone, and 
where that has been broken and a redemption has 
to be allowed, there is no equity in favour of one of 
the mortgagors to possess the remaining property 
where it is nine than his own legitimate share. Ip. 81. 
col 2.] 

In all redemption cases, which are properly framed, 
not only the redeeming co-sharers should be made 
parties but also the mortgagors who have not so for 
joined in the suit fur redemption. The necessity of 
impleading co-mortgagors is this that the share and 
the right to redeem of the plaintiff cannot be deter- 
mined behind the back of the non-redeeming mort- 
gagors. [p. 82, col. 1.] 

Letters Patent Appeal from a judg- 
ment of Mr. Justice Kanhaiya Lai, dated the 
4 111 August 1924. 

Mr. Mushtaq Ahmad , for the Appellants. 

M. M. A . Aziz, for tjie Respondents. 

JUDGMENT,— This appeal is against 
the judgment of a learned Judge of this 
Court and raises two points. 

It appears that the learned Judge de- 
cided a question of fact, viz., whether all 
the representatives of the original mort- 
gagees, together, had acquired an interest 
in a part of the mortgaged property or whe- 
ther some of the representatives of the 
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original mortgagees had acquired that 
interest. It ha9 been pointed out to us 
that this question never arose in this Court 
and the argument of the appellants seems 
to be right. 

In cl. (g), para. 2 of the plaint, the plaint- 
iffs stated that the original share mort- 
gaged was a 5 bistca one, that a portion 
of it, viz., 1 biswa had already been re- 
deemed, that 2 biswas had been purchased by 
the mortgagees themselves, that 2 biswas 
remained under mortgage, that out of these 
2 biswas an 11/42 share had also been re- 
deemed and that they wanted the redemp- 
tion of the remaining 31/42 share out of 
the 2 biswas. The defendants in their 
written statement did not contest this state- 
ment of facts. Indeed, in para. 1 of their 
additional statements they accepted this 
statement of facts and raised the plea in 
law that the integrity of the mortgage hav- 
ing been broken the plaintiffs were not 
entitled to ask for redemption of more 
than their legitimate share. It will be 
noticed, therefore, that on the pleadings 
no question of fact, as to whether all the 
representatives of the mortgagees had pur- 
chased or not a share of the mortgaged 
property arose. Wnen an appeal was 
taken to the lower Appellate Court that 
Court remauded three issues of fact. One 
of these was 

“Have the mortgagees or their repre- 
aentatives acquired the ownership of any 
pii t of the ra irtgtged properly ” 

Ihis »« 8™ l>y the 

age™— MUaS1 m th ® follo ' via S langu- 

nft “ Ibav ® t° hold that the defendants have 

™ d ° f l lbt ac Tured ownership of a small 
part of .the mortgaged proparty." 
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vidually, the several representatives had 
purchased certain shares and the result was 
that the total amount of shares purchased 
amounted to 2 biswas. This is really 
a pleading which cannot be fairly deduced 
from the statement of facts made in cl. 
({/). para. 2 of the plaint. Evidently this 
argument was raised before the learned 
Judge of this Court for the lirst time and 
the learned Judge determined the ques- 
tion of fact because it had never been 
determined by the Court below. As we 
understand the pleadings and the pro- 
ceedings, the pleading brought up before 
this Court was an entirely new pleading 
and in our opinion it should not have been 
allowed to be urged in second appeal. 

The learned Judge of this Court has 
held that where the integrity of a mort- 
gage is broken a mortgagor is not entitled 
to recover by way of redemption more 
than his share in the property. Mr. Aziz 
has contested this proposition of law and 
has cited, as an authority, the cause of 
Sbiam Saran v. Banarsi Das (1). In this case 
the question was never raised very specifi- 
cally and no authorities were cited. Indeed, 
the opinion delivered in this judgment is 
contrary to the opinion expressed iu this 
Court in Kalian Khan v. Mardan Khan 
(2), Munshi v. Daulat (3j and Zaib un- 
mssa v. Prabhu Narain Singh (4). We 
are clearly of opinion that the learned 
Judge from whose judgment this appeal 
is, was perfectly right in holding that 
where the integrity of a mortgage is broken 
a mortgagor is not entitled to claim re- 
demption of more than his own share 
Briefly, the reason is this, that the integ- 
rity of a mortgage is necessary for the 
benefit of a mortgagee alone and where 


Not only did the plaintiffs not ohi<w th ? u ° i a m0 k n o agee aloae aad where 

to this finding which was realWin n wlri f at ba3 , be ?, n b i' oken and a redemption 
ance with their statement ot facts ? d3 l ° ^ alIo "' ed ' there ls no equity in 

plaint, but their Pleader relied on this find- _ of the raor tga g ors to possess 

mg and argued before the learned Judge 

tea teC view^of Z‘ S ‘ S? h ‘ J 
ho““ e ae iS di,KeUU f0r “ s 10 understand 

how the new question of fact was for the 

fif Mr Tzi^Th 1 m i the S f 0nd ap P eaL 

Mr. Aziz, the learned 'Counsel for the 

plSfffSnll/mSby tel "ZT the 

lives' P of aiQ the Vd3 mo 0 rti hat * U th ® "P»*»** 63 ^ Oas. 8(ii; 2J A. L J * 5 s- 4 f p 

teuirnd n sk m 7nkZ^ “ ' ' 

wiat ™ ™ k A © 


the remaining property, although the 
same is more than his own legitimate 
share. If a redemption of a large share be 
allowed, the redeeming mortgagor will be 
m possession of his own share as the owner 
and will hold the remaining share as 
mortgagee, having been subrogated to the 
position of the original mortgagee. The 
co-mortgagor, who has so far not redeemed 
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his share, will have to ask for redemp- 
tiun on payment and it is immaterial to 
him whether he goes to a co mortgagor 
who has redeemed or to the original mort- 
gagee. In the circumstances, there is no 
reason why a co mortgagor should have 
more than his own share. 

It has been next contended on behalf of 
the respondents that the fact that the re- 
maining mortgagors are parties as de- 
fendants to the suit was a justification for 
decreeing the redemption of the entire 
property in favour of the plaintiffs. This 
proposition of law clearly goes counter to 
the case of Kalian Khan v. Mardan Khan<2 ) 
and Zaibun-nissa v. Prabhu Narain Singh 
(4). In all redemption cases, which are pro- 
perly framed not only the redeeming co- 
sharers should be made parties but also the 
mortgagors who have not so far joined in 
the suit for redemption. The necessity of 
impleading co mortgagors is this that the 
share and the right to redeem of the 
plaintiff cannot be determined behind the 
back of the non-redeeming mortgagors. It 
follows, therefore, that if the argument 
for the respondents be sound, in every 
case of a properly framed redemption suit, 
the plaintiff would be entitled to redeem 
not only his own share but of the shares of 
his co-mortgagors whom he has made de- 
fendants. This cannot be right. 

The result is that the appeal succeeds. 
We allow the appeal, set aside the decree 
of this Court and remand the suit through 
the lower Appellate Court to the Court 
of first instance for determination of the 
share of the plaintiffs in the 2 bisn-a 
share in question and the proportionate 
amount of the mortgage-money that they 
must pay. The plaintiffs will not be 
allowed to redeem more than their legiti- 
mate shares. The appellants will have their 
costs of the present appeal, but the remain- 
ing costs will abide the result. 

2 . k. Appeal allowed. 


PATNA HIGH COURT. 

Civil Revision’ No. 547 of 1924. 

March 23, 1925. 

Present Mr. Justice Adami. 

Mk. RAJKISHORE LAL NAND- 

KEOLYAR and others— Petitioners 

versus 

Musammat ALAM ARA BEGUM alius 
MOGHUL SAHEBA and another— 
Opposite Party. 

Limitation Act (/ X of 1908), s. 22— Defendant made 
co-plaintiff, effect of— Limitation, whether affected— 
Transfer of parties— Valuation of suit exceeding 
limits of jurisdiction of Court— Procedure - Order 
directing presentation of plaint to proper Court. 

Sub-section (l)ofs. 22 of the Limitation Act has no 
application to a case where a party who was originally 
impleaded by the plaintiff as a defendant to the 6uit 
is transferred in that suit as a co-plaintiff, [p. 83, 
col. 1.] 

Where one of the defendants to a suit applies to te 
made a co-plaintiff, his application cannot be rejected 
on the ground that if it is granted the valuation of 
the suit will exceed the limits of the jurisdiction of 
the Court. If after adding the defendant as a co- 
plaintiff the valuation of the suit dees exceed the 
limits of the jurisdiction of the Court, it is open to 
the Court to return the plaint to the plaintiffs to be 
presented in the proper Court, [ibid.] 

Appeal from an order ol the Munsif, First 
Court, Gaya, daled the 17th November 
PJ24. 

Mr. Anand Prasad, for the Petitioners. 

JUDGMENT.— This application is di- 
rected against an order of the Munsif, First 
Court, Gaya, rejecting the application by 
the petitioners to be made co-plaintilfs in 
a suit brought by the opposite paity 
No. 1. The opposite party No. 1 sued to re- 
cover a sum of money from the defendants 
Nos. 1 to 26 on account of certain expenses 
incuned by her in erecting and maintaining 
a bandit. It appears that the co-sharer 
maliks of village Lao and of several other 
villages have to erect bandhs for the pur- 
poses of irrigation in those villages. The 
malik of village Lao supervises the erection 
of these bandhs and the other maliks con- 
tribute towards the expenses incurred. The 
suit related to the expenses incurred by 
the opposite party No. 1 in the years 1329 
and 1331. She joined as defendants to the 
suit defendants Nos. 27 to 35, who are 
co-sharer maliks of Mouza Lao. The present 
applicants petitioned the lower Court to he 
changed from co-defendants in the suit to 
co-plaintiffs. 

The learned Munsif rejected the applica- 
tion on two grounds, firstly, that if these 
defendants were made co-plaintiffs, the rule 
of limitation would come in and the plaint- 

W > . . • * 
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iSs' 6uit would be barred with regard to 
the claim fur 1329. The second ground was 
tiut the addition of these petitioners as 
co-piaintiffs would raise the value of the 
suit, beyond the jurisdiction of the Court. 
Nov, with regard to the question of limita- 
tion, it is clear -from tne provisions ofsub- 
s. (2) of a. 22 of the Limitation Act that 
the provisions of suo-s. (1) of the section 
will not apply where a defendant, who was 
made such by the plaintiff at the time of 
the institution of the suit, is transferred in 
that suit as a co-plaintiff. Sub-section (2) 
clearly says that “nothing in sub s. (1) shall 
apply to a case.. .where a plaintiff is made 
a defendant or a defendant is made a plaint- 
iff.” All that the petitioners have asked in 
this case is that they being defendants 
should be made plaintiffs in the suit. 
Accordingly the Law of Limitation will not 
bar any portion of the claim. 

With regard to the other objection raised 
by the Munsif if the suit after the addition 
of these petitioners as co-plaintiffs exceeds 
the valuation which is within the jurisdic- 
tion of the Munsif, it will be open to him 
to return the plaint, after the petitioners 
have been so added, to the plaiutiffs to be 
presented in the proper Court. 

The order of the Munsif must be set 
aside and it is directed that the status of the 
present petitioners be changed from the 
category of defendants to that of plaintiffs 
in the suit. 


z. K. 


Order set aside. 


. ALLAHABAD HIGH COURT. 

Execution Second Appeal No. 1844 op 1< 

_ J uly 15, 1925. 

Lj-esenL— Mr Justice Sulaiman and 

r»rr. jr, 1 ’* ^ ust ‘ co Daniels. 

^ P EH AK ASH and othbrs — 
sOBJEoroRs - Appellants 
_ , ^ versus 

Mra mVAUKA PttASAD and anoth, 

ilzepulion n/ ®®'UoLDERS RbsPON DENTS 
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DWARK1 PRASAt). W 

in that suit, or as a lin-'il judgment in a suit is 
binUiug upon them in carrying the judgment into 
execution. vVherc, therefore, a point has once been 
expressly decided in the execution department, the 
decision binds the parties in all subsequent stages of 
the proceeding. Where a point has not been directly 
decided but is such as must be deemed to have been 
necessarily decided before the order f«»r execution was 
passed, the decision has a similar binding force, 
[p. c5, cols. 1 & 2.J ... 

Plaiutiil obtained a decree for an injunction 
restraining the defendants from erecting any building 
on the land in dispute. Plaintiff subsequently put in 
an application for execution of the decree complaining 
that the defendants had constructed a pavement on 
the land in dispute aud asking for its removal. The 
defendants objected that the parties had compromised 
their dispute after the decree had been passed and 
that the pavement had been constructed in pursuance 
of that compromise. There was no objection taken 
that the construction complained of was not in 
dehauce of the injunction. The Execution Court after 
taking evidence held that no compromise had been 
proved aud dismissed the objection and directed that 
the pavement should be removed. After this order 
was carried out the defendants tiled a set of 
objections complaining that the pavement was not 
a structure of the nature the construction of which 
had been prohibited by the decree and that the 
plaintiff having wrongfully obtained the removal of 
the pavement should be directed either to restore 
the pavement or to pay damages to the defendants: 

Held , that the defendants having failed to take 
the objection in answer to the application for 
execution that the pavement was not a structure the 
construction of which was prohibited by the decree, 
were estopped from raising the objection at a subse- 
quent stage inasmuch as the order of the Execution 
Court directing execution must be taken to havo 
necessarily decided that the construction of tho 
pavement was in deiiance of the decree, [p. 86, col. 1.] 

Execution second appeal from a decree 
of the Third Additional Subordinate Judge, 
Aligarh, dated the 25th September 1924. < 

Sir Dr. Tej Bahadur Sapru and Dr. K. N» 
Katju, for the Appellants. 

Dr. S. N. Sea and Mr. Panna Lai, for the 
liespondents. 

JUDGMENT. 

Sulaiman, J. — This is an appeal by 
the judgment-debtors arising out of an 
execution matter. The plaintiffs decree- 
holders obtained a decree from the Appel- 
late Court on the 15th of December 1920 
ordering the defendants to remove the walla 
and sheds which they had constructed on 
the disputed land, and for an injunction 
‘not to erect any building on the land.’ 
The claim of the plaintiffs for other reliefs 
like joint possession was dismissed. On 
the 30th of April 1923 the decree-holders 
put in an application for execution of the 
said decree complaining that the defend- 
ants inspite of the aforesaid in junction had 
constructed a pucca pavement and several 
walls and had put a tin shed on the latter, 
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In this application they expressly asked to no bar of res judicata. It farther held 
execute the decree by demolition of the that the pavement was not a building 
walls, the tin shed and the newly construct- within the meaning of the decree and that, 
ed pavement. Upon this, notice was issued therefore, the decree-holders had no right 
to the judgment-debtors fixing the 30ih of to get it removed. It accordingly ordered 
July 1923 On this last mentioned date that the decree-holdeis should re-build the 


the judgment-debtors appeared and put in 
a written objection that the decree was not 
executable on the ground that the parties 
had compromised their dispute and the 
constructions had been made in pursuance 
of that compromise. In the objection there 
was no suggestion that any of the construc- 
tions complained of were not in defiance 
of the injunction. On the 18th of August 
1923 the Execution Court after hearing the 
evidence of the parties held that no com- 
promise had been proved and accordingly 
dismissed the objection. No further objec- 
tions were filed by the judgment-debtors, 
and on the 27th of August 1923 the Court 
ordered that inasmuch as the judgment- 
debtors’ objections had been dismissed 
process should be issued to the Amin to 
carry out the order of execution and report. 
Before, however, the order could be fully 
carried out, an order staying further pro- 
ceedings was passed on the 29ih of August 
1923 because a declaratory suit was insti- 
tuted by the sons of the judgment-debtors. 
This last mentioned suit was dismissed on 
the 17th of December 1923. On the loth 
of December 1923 on receipt of a report 
that the civil suit had been dismissed, the 
Court ordered that the previous order dated 
the 27th of August 1923 should be carried 
out and the papers be sent to the Amin 
for compliance. In obedience to this order 
the Amin got the walls, the tin shed and 
the pavement removed from the land. 

After this the judgment-debtors filed a 
set of objections complaining that the 
decree- holders had fraudulently and without 
any right got the pavement removed caus- 
ing a loss of Rs. 5,100 to them. They, 
therefore, prayed that the decree-holders 
might be ordered to get the pavement 
which they had got demolished re-built or 
to pay Rs. 5,100 on account of the cost of 
its construction to the objectors. The 
decree-holders replied that the construction 
of the pavement was contrary to the terms 
of the decree and further that the objectors 
had no right to raise this objection which 
was barred by the principle of res judicata 
and estoppel. They also disputed the 
amount of the alleged loss. 

> The Execution Court held that there was 


pavement within four months otherwise they 
would be liable to pay Rs. 3,490 5-4 to the 
objectors. On appeal the learned Additional 
Subordinate Judge agreed with the First 
Court that the objection was neither bar- 
red by res judicata nor by estoppel. He, 
however, held that the brick pavement of 
the floor was a building within the meaning 
of the term used in the decree. He accord- 
ingly allowed the appeal and dismissed 
the objection. 

On appeal by the judgment-debtors to 
this Court it has been strongly urged before 
us that the pavement which is practically 
level with the ground, is not a building 
the construction of which was prohibited 
by the injunction. If the pavement stands 
by itself and is not covered by any other 
construction we would be inclined to accept 
the contention of the learned Advocate for 
the appellants that its construction was not 
intended to be prohibited. The object of 
the injunction was to keep the courtyard 
free from obstruction so that the utility of 
the shops abutting it should not be dimi- 
nished. This object is in no way defeated 
by making the floor of the courtyard pucea'l 
On the other hand if this pavement is a 
part of the entire construction and is sur- 
rounded by walls of which a tin roof has 
been put on, then it must be taken along 
with the entire construction of which it 
would obviously form a part. The deciee- 
holders then would be entitled to pet 
removed the entire construction as it standp. 
It is, however, unnecessary to go any more 
into the facts because 1 am of opinion 
that this appeal should fail on legal 

grounds. . 

When notice was issued to the judgment- 
debtors to show cause why execution should 
not proceed and the judgment-debtors ap- 
peared before the Court they had full 
notice of the decree-holders’ prayer for the 
removal of the disputed pavement I hey 
had ample opportunity to object and urge 
that the construction of the pavement was 
not in contravention of the injunction. 
This objection they failed to raise. I he 
objection which they did raise was dis- 
allowed and on the 27th of Angus 1923 
execution was ordered. Subsequently the 
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‘ . . . thpr sach a. must be deemed to have been 

proceedings were stayed because of another sucn . . d before m order of exe . 

pending suit, but when that sm was d s- nece* i the decision has also 

missed execution was ordered afresh. Pro- cull hdVe a similar binding force, 

cess was issued to t he Am in i with specific objections that the npplica- 

instiuctions to demolish the pavement 

along with the other constructions com- tioa i» • bv time or that the decree 

pUmedof The Amin went to the spot and halt “ ‘ able J of b - eseC ution or that the 

earned out the order. All this .t .me the » n0 jurisdiction to entertain the 

objectors were sleeping. It was their duty ^u« na J Dftrson applying for 


to raise the objection, before it was 
too late, that the pavement should not be 
removed. The order directing execution 
by removal of the pavement was based on 
the assumption that the pavement was a 
building within the meaning of that term 
as used in the decree. Had the Execution 
Court been invited to consider and had 
it concluded that the pavement was not a 
building it would never have ordered its 
removal. It must, therefore, be assumed 
that the question that this pavement was 
liable to be removed in execution of the 
decree was by necessary implication decided 
by the Court against the judgment-deb- 
tors. They are, therefore, not entitled to 
come to Court and ask for damages for the 
I 033 which they have suffered on account 
of such execution. 

It is true that s. 11 of the 0. P. C., or 
any of its explanations, cannot in terms 
apply to an execution proceedings because 
the question arises in the same suit and not 
in a second suit. But ‘ as observed by their 
Lordships of the Privy Council in the case 
of Ram Ktrpal v. Rup Kuari (lj an order 
in execution may be “as binding between 
the parties and those claiming under them 
as an interlocutory judgment in a suit is 
binding upon the parlies in every proceed- 
ing in that suit, or as a final judgment in 
a su . lt , 13 binding upon them in carrying 
the judgment into execution. The binding 
force of such a judgment depends not 
upon s. 13, Act X of lb77.. but upon general 
principles of law. If it were not binding 


application or that the person applying for 
execution has not the right to do so, are 
objections, which if not raised before the 
execution is ordered, have been held in 
several cases to have been decided adversely 
to the objectors by the execution order. 
Reference may be made to the recent case 
of Raja of Ham nod v. Vein mini Tevar (3) 
decided bv their Lordships of the Privy 
Council. At page -18* Lord Moulton observ- 
ed: “It was not only competent to the 
present respondents to bring the plea for- 
ward on that occasion, but it was incumbent 
on them to do so if they proposed to rely 
on it," though in that case such a plea 
was in fact brought forward and decided 
upon. See also the case of Dwarka Dos v. 
Muhammad Ashfaqulhli (4) and the cases 
cited therein. 

On the other hand, in cases where the 
decretal amount is in dispute it has been 
held that a mere order directing execution 
does not imply a decision that the amount 
entered in the application for execution is 
necessarily correct, and it has been held 
that there is nothing to prevent the Court 
at a subsequent stage from correcting the 
amount which the decree-holder is entitled 
to recover. In the case of Kalian Singh v. 
Jagan Prasad (5) which was affirmed by a 
judgment, in Letters Patent Appeal report- 
ed as Kalian Singh v. Jagan Prasad (6; it’ 
was held that if a judgment-debtor does 
not take exception to the amount errone- 
ously set forth ip an application for the 
execution of the decree as being the sum 


^ u 11 “ were n °t binding, execution of the decree as being the 

taere would be no end to litigation." See due, he is not prevented from doing soon 

Per- a subsequent application for the execution 

WhJ *t v * G t n]a ^ an . t Lah'ri (2). of the same decree. Similarly in the case 
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decree-holder who was at least entitled to 
execute his decree for costs, had included a 
sum of Rs. 380-1S U in his application. An 
order issuing process was made but before 
the order could be executed the vendee 
gave up his claim for Rs. 380-15-0 and appli- 
ed to be allowed to retain the property. It 
was held that the order issuing process 
passed in favour of the decree-holders did 
not preclude them from saying that they 
were not entitled to recover the sum of 
Rs. 380-15-0 by way of execution but that 
they were entitled to the property itself. It 
was pointed out that there was some amount 
recoverable by execution, namely, the 
amount of costs and, therefore, the Execu- 
tion Court had jurisdiction to order execu- 
tion. The mere fact that a larger amount 
■was included in the application of the 
decree-holders did not necessarily imply 
that the Court had decided that the whole 
of that amount was due and recoverable only 
by execution. 

The learned Advocate for the appellants 
has contended before us that the present 
case is analogous to cases where property 
is delivered to a decree-holder in excess of 
the decree in which contingency the Exe- 
cution Court always allows restitution. 
Had the decree-holders in the present case 
merely asked for execution of their decree 
by demolition of constructions made in 
contravention of it, without specifying what 
constructions they particularly wanted to 
be demolished, it might have been open to 
the judgment-debtors to come to the Court 
if constructions which had not been for- 
bidden were also removed. But where the 
decree-holders expressly applied to get the 
disputed pavement removed and the judg- 
ment-debtors had full notice that they had 
so applied and failed to raise any objec- 
tions and the Court then ordered execu- 
tion to issue and through its officer, the 
Amin, got its order carried into effect, it 
must be deemed by necessary implication 
that the question of the pavement having 
been constructed in defiance of the in- 
junction was decided adversely to the 
objectors, for without deciding this matter 
execution could not possibly have been 
ordered. 

I am, therefore, of opinion that the ob- 
jectors are prevented from now asking the 
Court to re-consider the question and, 
bolding that the buildings ought not to 
have been demolished, to award them 
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damages. I would, therefore, dismiss the 
appeal. 

Daniels, J.— I concur both in the order 
dismissing the appeal and in the reasons 
given by my learned brother for doing so. 
The rulings on the subject of res judicata 
as applied to execution proceedings are not 
altogether consistent, and it is, in my 
opinion, unnecessary to express any opinion 
as to the decisions in Kalyan Singh v. 
Jagan Prasad (6) or Sheo Mungal v. Eulsa 
(7). In the present case the judgment- 
debtors were clearly bound, if they alleged 
that the construction of the so-called 
pavement was not inconsistent with the 
decree, to take this objection when the 
judgment-debtors asked for its demoli- 
tion. It would be contrary to all principles 
of justice to allow them deliberately to 
stand aside while the pavement was de- 
molished by order of the Court, and then, 
after the work was completed, to come for- 
ward and claim, as they now do, that it 
should be restored and they should be 
awarded damages. 

By the Court.— The appeal is dismiss- 
ed with costs including fees on the higher 
scale. 

z. k. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Original Civil Suit No. 1452 of 1920. 

April 10, 1923. 

Present: '—Mr. Justice Page. 

HARI CHANDANA JOGA DEVA- 
Plainufp 
versus 

HINDUSTAN CO-OPERATIVE 
INSURANCE SOCIETY, Ltd.- 
Defendant. 

Construction of document— Insurance policy— In- 
sured taking shares in Company— Premia, balance of, 
to be recovered from dividends— Liability of Company 
-Company-Articles of Association, whether can be 
altered— Share-holder entering into special contract 

with Company, position of. 

Under a policy of nn insurance the defendant Ccni- 
pany guaranteed to the insured that if the latter paid 
to the Company a certain sum each year for a certain 
number of years the Company would pay to the insur- 
ed the sum of Rs. 20,000 and would also pay at the end 
of the period fixed (called the endowment period) such 
additional sums by way of profits as according to the 
Society’s Regulations may accrue and become payable 
in respect of.the policy, after paying «P mJttU aU 
calls due and payable in respect of certain bond shares 
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conditions of the policy was that in case the insured 
should outlive the endowment period all dividend* to 
become payable on the shares shall be subject during 
the period to a lien in favour of the Society for pay- 
ment of the premium payable on the policy, the total 
premium in each case bdng equal to the face value of contract 

the policy. The plaintiff continued to pay thestipu- • 

lated sum each year to the Company and at the end of 
the endowment period sued the Company to recover 
the amount of Rs. 20,000 as a debt due by the Company 
under the policy : 

Held, (1) that the true construction of the policy was 
that the Company had agreed at the end of the endow- 
ment period to pay the principal sum insured and that 
it undertook also to pay at the same time an additional 
sum in respect of dividends accrued on the shares after 
retaining thereout all calls due and payable in respect 
thereof and that it had agreed to pay an additional 
sum in respect of dividends accrued after the period 
had expired during which it was at liberty t«> allocate 
the dividends towards the balance of the premium; 

[p. 80, col. 1.] 

|2) that the risk of the dividends not being sufficient 
to cover the balance of the premia was taken by the 
Company ; [ibid.] 

(3) that the plaintiff having paid the whole sum 
which thj Company required him to pay during the 
endowment period under the policy, he was entitled 
to recover from the Company the sum of Rs. 20,000 
being the principal sum insured, [ibid.) 

A share-holder in a Company must be taken to know 
that one of the incidents of membership of a Company 
U that the Company may, by adopting the proper 
method, bona fide alter its articles in a way which may 
prejudicially affect his interests, and, provided that 
the alteration in the articles is not inconsistent with 
the objects set out in the Memorandum of Association, 
and is bona fide made in the interests of the Company 
a share-holder in ordinary circumstances would be 
bound by such an alteration. The rights of a share- 
holder in respect of his shares, except so far as they 
may he protected by the Memorandum of Association, 
arc by Statute made liable to be altered by special 
. resolution. Hut the ca3e of a contract between an 
outsider and the Company is entirely diff»rent and 
even a share-holder must be regarded as an outsider 
m so far as he contracts with the Comp; ny otherwise 
than in respect of his shares. In such a c as * the Com- 
pany cannot by altering its articles justify a breach 
of contract, [p. 81), col. 2; p 90, col. 2.) 

Messrs Langford James, S. M. Dose and 
A. K. Chaitdhury, for the Plaintiff. 

Messre. II. D. Bose and S. K. Chakravartv, 
for the Defendant. . 

JUDGMENT,— This is an action 
brought to recover a sum of Rs. 20,000 as 
being the principal sum due under a policy 
of insurance. The policy is for Rs. 20,000, 
and the annual premium is Rs. 1,550. It 
ip an Endowment Policv for 10 


the basis of the contract. I’he defendant 
Company further contends that if the nro- 
posil and the policy are read together the 
not a contract merely for 
insurance, or indeed primarily for insur- 
ance. but is a contract in the first place to 
take shares in the Company, the annual 
sum of R 9 .' 1,000 being treated as in each 
year a call in respect of the shares, and. 
secondly, that it is a contract whereby if 
the policy-holder pays the annual sum agreed 
upon by the parties as and for excess premia 
(a term which I will explain later) at the 
end of 10 years, he shall receive Rs. 20,000 
less any sum which may be due on calls 
which have been made and are unpaid and 
less any further sum which may be due 
on an actuarial basis as the balance of the 
premia in respect of the insurance over 
and above the excess premia which have 
been paid, which balance in the events 
that have happened the Company has been 
unable to recover out of dividends declared 
by the Company. 

In order to solve this problem it is 
necessarv to look at the terms of the policy 
itself. By s. 1 it is specifically provided 
as follows:— 

1. “The Society, hereby guarantees to 
the insured that if the insured pays to 
the Society at their office in Calcutta on the 
7th day of April 1910 and in each succeed- 
ing year up to and including the year 1919 
the sum of Rs. 1,550 or in lieu of any 
such annual payment the full number of 
instalments thereof as may be agreed upon 
(of which agreement th<*‘ receipt Granted 
by the Society shall be full and sufficient- 
evidence) then the Society will on the 7th 
April 1920 (the period intervening between 
the last mentioned date and the endow- 
ment period) pay to the insured the sum 
of Rs. 20.000 at the Head Office of the 
Society in Calcutta or at the insured’s 


permanent residence whichever may be 
preferred and will also pay at the end of 
the endowment period such additional sums 
by way of profits as according to the 
Society’s regulations may accrue and become 
payable in respect of this policy, after 
paying up in full all calls due and payable 
in respect of the Bond shnies hereinafter 
mentioned. 


Po , ,, n k v PoIic y for 10 years; the 
Rs 1.550 has been regularly and duly 
paid, and the 10 years have elapsed. 

The defendant Company in the first place 
urges that I ought to read together the 
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inent period all dividends to accrue be- 
come payable on the shares numbered 

(described in the certificate thereof as 

bond shares) shall be subject during the 
period ending to a lien in favour of the 
Society for payment of the premium pay- 
able on this policy to the total premium 
in each case being equal to the face value 
of the policy. 

Condition 7 of the policy provides ■ 

Profits apportioned by the Society will 
in the first instance be applied to the 
payment of remaining calls on the Bond 
shares relating to this policy up to and 
including the 20th call or the last 
call made as the case may be and 
any surplus remaining thereafter at 
the end of the within mentioned period 
of lien may at the option of the insured 
be either (1) paid up in cash, or (2) appli- 
ed in such other manner as he may direct. 

Looking at the proposal 1 find that it i9 
in this form :— 

Dear sir, 

I am desirous of taking so many Bond 
shares in the capital of the above-named 

Society and shall forward Rs being 

the first instalment of the first five per 
cent, call payable on application with a fee 
of Re. 1 for share certificate, etc., and I 
undertake to hold as many of these shares 
as may be allotted to me, subject to the 
provisions of the Memorandum and Articles 
of Association of the Society and the special 
conditions of such Bond shares combined 
with insurance benefits. 

In case I fail to pay the first instalment 
aforesaid within a month from date of no- 
tice of acceptance of this proposal, I shall 
be liable to pay the incidental costs incurred 
by the Society in connection therewith. 

Then there are set out certain details. 
Endorsed on the back of the proposal foim 
are certain conditions:— 

1. Amount of insurance is always equal 
to nominal value of the shares (hereinafter 
called Bond shares) against which it is 
granted. 

2. Ordinary endowment period 25 years. 

N. B — The endowment period may be 

varied on terms and conditions ascertain- 
able on application. 

3. Dividends on Bond shares payable aie 
subject to a lien for payment of the pre- 
miums on the insurance granted against 
these shares which shall not exceed the face 
value of the policy in case of survival of the 
endowment period; but in case of pievious 
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death the period of lien to be extended 
to not more than five additional years. 

.V. B— A single payment of Rs 40 per 
share will be accepted in full discharge of 
10 calls on Bond shares. 

8. Bond shares may be redeemed (i.e„ 
dividends thereon freed from above condi- 
tions) as under:— 

(а) At any time before payment of claim 
thereunder if the insurance is lapsed or 
surrendered for cash or paid up value or, 
other security is offered and accepted for 
due payment of unpaid premiums at in- 
vestment insurance rates provided that 
such cash or paid up value has become 
due by reason of the dividends previously 
accrued. 

(б) After payment of claim under the 
policy of the remaining premium i9 secur- 
ed as aforesaid of the present value there- 
of paid up in cash. 

Pursuant to that proposal the plaintiff 
became share-holder in the Company, and 
a share certificate was produced showing 
that he was a registered holder of 200 
Bond shares of Rs. 100 each numbered 
consecutively 56,616 to 56,815. The certi- 
ficate was dated 28th April 1910. On paying 
each year Rs. I,0i0 plus Rs 550 the plaintiff 
received certain receipts. This is the foim 
of one of them 

"Received the sura of Rs. 1,550 being 
the first yearly instalment of the first call 

of 200 Bond shares supplied by him 

1910" 

Later, it was slightly altered, and the 
form of receipt was : 

"Policy No C505B. face value Rs. 20fC0, 
the name, Rs. 1,000, premium Rs. 550. 
Total Rs. 1,550, 6th May 1918." 

The plaintiff knew that the Rs. 1,550 
which he was paying was as to Rs. 1,(C0, 
a call on the shares, and as to Rs. 550 
excess premium on the policy. Now, the 
term "excess premium" meant that while 
the Company in the case of policies for 25 
years demanded no sum as payment for 
premium, in respect of policies payable in 
10 years the Company demanded an am 
nual premium of Rs. 550. and by clause 3 of 
the Policy it was provided that the differ- 
ence between the excess premium of Rs. 550 
and the actuarial value of the full pre- 
mium, (that is the full premium for 
Rs. 20,000 ascertained on an actuarial basis) 
was to be received by the Company out of 
the dividends which the Company would 
pay up till the year 1935. Now, reading 
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1 the Company has other funds at its disposal 


the policy as based upon the proposal, in 
my opinion, -the true construction of Inc 
policy is that the Company _ agreed at the 
end of the endowment period to pay the 
principal sum insured. They undertook 
also to pay at the same time an additional 
sum in respect of dividends accrued (if 
any) on the shares after retaining thereout 
all calls due and payable in respect thereof. 
Under clause 3 they agited to pay an addi- 
tional sum in respect of dividends accrued 
after the period had expired during which 
the Compmy was at liberty to allocate the 
dividends towards the balance of the pre- 
mium. In my.opinion, under the Combined 
Invescment Scheme the risk of the dividends 
not being sufficient to cover the balance 
of the premia was taken by the Company. 
It was contended by Counsel on behalf of 
the Company that under the policy the 
Company was entitled to deduct from the 
principal sum when it became due any 
sum which was still outstanding in lespect 
of the balance of the premia which at that 
time had not been in fact recovered out 
of the profits of the Company. In my 
opinion, that is not in accordance with the 
terms of the contract. As it is admitted, 
therefore, that the plaintiff has paid the 
whole sum which the Company required 
him to pay during the endowment period 
under the policy, in my opinion, he is 
entitled to recover from the Company as 
a debt from the Company Rs. 20,t00. 
being the principal sum insured. From 
that sum the Company, no doubt, 
might deduct any calls which in fact were 
due, but no calls are due, and, in my 
opinion, the Company is hound to pay the 
Rs. 20,000 without deduction notwithstand- 
ing that the balance of the premia has not 
been recovered out of the dividends of the 
Company. The Company has paid no 
dividend since 1912. On the assumption, 
however, that the Company is bound to 
pay as a debt to the plaintiff a sum of 
Rs. 20,000, Mr. Bose, on behalf of the de- 
fendant, has ingeniously argued that the 
Company is not bound to pav the Rs. 20,000 
out of its General Fund, but that the debt 
of Rs. 20,000 is to be treated merely as a 
claim which is to be liquidated, in so far 
as funds are available, out of a certain 
fund created under Art. 5)7 of the Articles 
of Association of the 16th of August 1915 
J here is evidence before me that this par- 
ticular fund called the "Combined Policy 
Jioldera Account" is insolvent, and, although 
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out of this particular account the Company 
would not be able to provide sufficient 
monies to liquidate the debt due to the 
plaintiff from the Company. No v, as I 
am satisfied that the plaintiff has an un- 
doubted right to recover Rs. 20.0C0 from 
the Company, the question as to whether 
the Company can pay or bow it will pay, 
is a matter which will have to be consideied 
when the time comes for the plaintiff to 
put his decree into execution. 1 think, 
however, that it is advisable in this case, 
as the matter has been urged by Counsel 
on behalf of the defendant Company, that 
I should express my view on the question 
as to how far the plaintiff is bound by the 
alteration in Art. 97 of the Articles of 
Association. Now, it is perfectly true that 
the plaintiff, being a share-holder in the 
Company, must be taken to know that one 
of the incidents of membership of a Com- 
pany is that the Company may by adopting 
the proper method, bona fide alter its ai ti- 
des in a way which may prejudicially 
affect his interest, and, provided that the 
alteration in the article is not inconsistent 
with theobjecis set out in the Memorandum 
of Association, and is bona fide made in 
the interest of the Company, the plaintiff 
as a share holder in ordinary circumstances 
would be bound by such an alteration : 
Allen v Gold Reefs of U'csr Africa (1). 

Sir Nathaniel Lindley, Master of the 
Rolls lays down the rule as follows:— 

"The power thus conferred on Companies 
to alter the regulations contained in their 
articles is limited only by the provisions 
contained in the Statute and the condith ns 
contained in the Company’s Memorandum 
of Associate n. AViae, however, as the 
language of s. 50 is, the power conferred by 
it must, like all other powers, be exercised 
subject to those general principles of law 
and equity which are applicable to all 
powers conferred on majorities and enabl- 
ing them to bind minorities. It must be 
exercised, not only in the manner required 
b> law, but also bona fide for the benefit of 
the Company as a whole, and it must not 
be exceeded. These conditions are alwavs 
implied, and are seldom, if ever, expressed 
But if they are complied with I can dis 
cover no ground for judicially putting any 
other restrictions on the power conferred 
by the section than those contained in it 

(1) (1900) 1 Ch. 856; 09 L. J. Ch 266- 85 1 n» 

48 W. R. 452; 7 Mans. 417; 16 T. L R .2ft. 1 ' 210 
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How shares shall he transferred, and whe- 
ther the Company shall have any lien on 
them, are clearly matters of regulation 
properly prescribed by a Company’s Arti- 
cles of Association. This is shown by 
Table A in the Schedule to the Company’s 
Act, 1652, els 8, 9, 10. Speaking, therefore, 
generally, and without reference to any 
particular case, the section clearly autho- 
rises a Limited Company, formed with arti- 
cles which confer no lien on fully paid up 
shares, and which allow them to be trans- 
ferred’ without any fetter, to alter those 
articles by special resolution, and to impose 
a lien and restrictions on the registry of 
transfers of those shares by members indebt- 
ed to the Company.” 

“But then comes the question whether 
this can be done so as to impose a lien or 
restriction in respect of a debt contracted 
before and existing at the time when the 
articles are altered. Again, speaking general- 
ly, I am of opinion that the articles can 
be so altered, and that if they are altered 
bona fide for the benefit of the Company, 
they will be valid and binding as altered 
on the existing holders of paid-up shares, 
whether such holdeis are indebted or not 
indebted to the Company when the altera- 
tion is made. But, as will be seen presently, 
it does not by any means follow that the 
altered article may not be inapplicable to 
soma particular fully paid-up share holder. 
He may have special rights against a 
Company, which do not invalidate the reso- 
lution to alter the articles, but which may 
exempt him from the operations of the 
articles as altered." 

Further on, the Master of the Rolls 
adds:— ' But, although the regulations con- 
tained in a Company’s Articles of Associa- 
tion are revocable bv special resolution, a 
special contract may be made with the 
Company in the terms of or embodying 
one or more of the articles, and the ques- 
tion will then arise whether an alteration 
of the articles so embodied is consistent 
or inconsistent with the real bargain be- 
tween the parties. A Company cannot break 
its contracts by altering its articles, but, 
when dealing with contracts referring to 
revocable articles, and especially with con- 
tracts between a member of the Company 
and the Company respecting his shares, 
care must be taken not to assume that the 
contract involves as one of its terms an 
article which is not to be altered.” 

The principle enunciated by the Master 


of the Rolls in Allen v. Gold Reefs of West 
Africa (1) was considered by the Court of. 
Appeal in the case of Baily v. British 
Equitable Assurance Company (2). In that 
case the question arose as to whether a 
Company had power by altering its Articles 
of Association to distribute to the share- 
holders, not the whole of the prolits, but 
the whole of the profits less a reserve fund 
which was deducted, and the Court of 
Appeal held that the effect of such an 
alteration of the articles was to cause the 
Company to commit a breach of its contract 
with the policy holder. That case went to 
the House of Lords where it was reversed, 
but on the ground that in that particular 
case the share-holder must be taken to have 
anticipated that it was possible that the 
articles would be altered so as to authorize 
a distribution of the profits less an amount 
set aside for reserve, and the House of 
Lords did not affect to disapprove the prin- 
ciples laid down by the Court of Appeal. 
Lord Justice Cozens Hardy in the Court 
of Appeal stated the principle as fol- 
lows 

"It is said, that, apart from the Statute, 
the deed of settlement itself contained a 
power to alter the by law of which power 
the plaintiff had notice. We cannot assent 
to this argument. As between the members 
of a Company and the Company, no doubt, 
this proposition is to some extent true. 
The rights of a share-holder in respect of 
his shares, except so far as they may be 
protected by the Memorandum of Associa- 
tion, are by Statute made liable to be 
altered by special resolution : see Allen v. 
Gold Reefs of West Africa (1). 

"But the case of a contract between an 
outsider and the Company is entirely 
different, and even a share-holder must be 
regarded as an outsider in so far as he 
contracts with the Company otherwise 
than in respect of his shares. It would 
be dangerous to hold that in a contract 
of loan or a contract of service or a contract 
of insurance validly entered into by a 
Company there is any greater power of 
variation of the rights and liabilities of the 
parties than would exist if, instead of the 
Company, the contracting party had been 
an individual. A Company cannot by 
altering its articles justify a breach of 
contract." 

And LordLindley, in the House of Lords, 

(2) (1901) 1 Ch. 374; 11 Mans. 169; 73 L. J. Ch. 240; 
20 T. L, R. 242; 90 L. T. 335; 52 W. R. 549. 
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the particular alteration in the article did 
not involve a breach of the Company’ con- 
tract with the plaintiff, concludes his speach 

by saying:— . . 

“Of course, the powers of altering by- 
laws, like other powers, must be exercised 
bona fide, and having regard to the pur- 
poses for which they are created, and to 
the rights of persons affected by them. A 
by-law to the effect that no creditor or 
policy-holder should be paid what was 
due to him would, in my opinion, be clearly 
void as an illegal excess of power. 
But in this case it is conceded that the 
alteration contemplated, and sought to 
be restrained, is fair, honest and business- 
like, and will in the opinion of the Directors 
and share-holders of the Company, be bene- 
ficial as well to the policy-holders as to 
the share-holders. The sole question is 
whether such an alteration infringes the 
rights of the policy-holders. In my opinion 
it clearly does not." 

Mr. Justice Sargant in the British Murac 
Syndicate, LA. v. Alperton Rubber Co., Ld. (3) 
held that the alteration of the article in 
that case was not an alteration which was 
applicable to the contract between the 
Company and the plaintiff. In that case 
by one of the articles it was provided 
that a certain Syndicate should have the 
right to nominate two Directors, and the 
Company, in the belief that certain no- 
minees of the Syndicate were undesir- 
able as Directors, altered the articles so 
as to authorise the Company to refuse to ac- 
cept the Syndicate’s nominees. Mr. J ustice 
8argant at page 193* passed these observa- 
tions 

"The principal authority on the subject 
is Allen v. Gold Reefs of West Africa (1), 
where the Court clearly recognized that a 
Company cannot alter its articles so as to 
commit a breach of contract, and further 
that even the articles themselves might 
show that there was such a contract as 
that it would be unfair on the part of the 
Company to alter them. Here I have not 
to consider the latter point because there 
are present here both the provision in the 
articles and the express obligation in the 
agreement under which the plaintiff Syndi- 
cate is to have this express right." Later 
on he adds that “if the Court sees that a 

a ( si HL mt.T h 8 )! J ' ot 685; 113 L T - ** 
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contract involves as one of its terms that 
an article is not to be altered, then the 
Company is not at liberty to alter that 
article so as to break that contract. In my 
judgment on the, facts of this case the 
contract between the plaintiff Syndicate 
and the defendant Company clearly in- 
volved as one of its terms that Art. 88 
was not to be altered, i. e , that the plaintiff 
Syndicate so long as it held the stipulated 
number of shares was to have a perpetual 
right of nominating two Directors of the 
Company." [See also Sidebottom v. Kershaw, 
Leesc & Co. (4) and Hafen Tinplate Co. v. 
Lanelly Steel Co. (5).] 

Applying the principles thus laid down 
to the facts of this case I have to consider 
whether the alteration of the article in 
August 1915, (if it is applicable at all, 
having regard to the further alteration of 
the articles in May 1922), involves such a 
breach of the contract which the Company 
made with the plaintiff as that it would be 
inequitable that the article as altered should 
be held to apply to that contract. In my 
opinion, the effect of the contention of the 
defendant Company is that, notwithstand- 
ing that the plaintiff has a valid claim 
against them for a liquidated sum of 
Rs. 20,000 the Company is entitled to deduct 
from such sum the balance of premia not 
recovered out of the dividends paid, and 
in addition is entitled to make a call in 
respect of any balance of the monies due 
on the shares which is outstanding; while 
the effect of the alteration of the article is 
that the plaintiff's claim which the Com- 
pany has ample means at their disposal to 
liquidate, is not to be paid by the Company 
out of their general assets, but is to be 
treated as a claim against a fund which is 
insolvent. It is not necessary for me to 
hold in these proceedings that the articles 
as altered are invalid ; it may be that the 
light of the Company to alter its articles 
is unimpaired, but, in my opinion, the 
effect of the alteration of the articles ia that 
it involves a fundamental breach of the con- 
tract which the Company had previously 
entered into with the plaintiff, and in respect 
of that contract the article is inapplicable. 
I come, therefore, to the conclusion that, 
in respect of that contract the article is 
inapplicable, and that, although the plaint- 

(4) (1920) 1 Ch. 154; 89 L. J. Ch. 113; 122 L T 3«5- 

64 S. .1. 114; 3G T. L. R. 55. ' ' d ‘ 5, 

(5) (1920) 2 Ch. 124; 89 L. J. Ch. 346; 126 L T 225- 

64 & J. 446; 36 T. L. R. 428. ' 
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iff a share-holder in the Company in 
respect of this debt of Rs. 20,000 the Direc- 
tors would not be acting ultra vires in 
paying the sum of Rs. 20,000 out of the 
general assets of the Company which the 
Directors are at liberty to allocate for the 
purpose of liquidating this and other 
business claims. 

Mr. Bose, on behalf of the defendant 
further contended that it was ultra vires 
for the Directors to pay this sum, as in 
effect it would be paying back the capital 
of the Company, but, in my opinion, all 
that the Directors would be doing would 
be paying an ordinary business debt, and 
not in any sense re-paying capital monies 
of the Company. 

Under these circumstances there will be 
judgment for the plaintiff for the sum 
claimed with costs on scale No. 2. Interest 
on sum decreed at (i per cent. 

z. k. Appeal allowed. 
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Vewav Bahadur GOVINDAS 
CHATURBHDJ DAS— Plaintiff- 
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N. RAMADOSS— Defendant— Rpspondent. 

Presidency Towns Insolvency Act ( III of 1909\ 
ss. 23, SO (2)— Insolvency— Composition agreed toly 
majority of creditors— Annulment of adjudication— 
Secured creditor not party to composition, whether 
bound— Right of suit, whether barred. 

Under the Presidency Towns Insolvency Act, a com- 
position in the course of the insolvency proceedings 
agreed to by the prescribed statutory majority of 
creditors is binding on all creditors nf* the insolvent 
wh?ther they were parties to the composition or not, 
but such composition takes effect and operates to dis- 
charge the insolvent from his liability in respect of a 
debt only if the compensation agreed to is paid or else 
a scheme is outstanding under which the creditor is 
required to proceed and obtain relief, fp. 96, col. 1.] 
Where a scheme of composition has been approved 
the insolvent debtor is bound to pay to all his credi- 
tors, including secured creditors, whose debts are 
provable in insolvency, the amount of the balance of 
their debts according to the composition and the right 
to enforce such payment can be enforced in the 
ordinary Courts, fp. 03, col. 2.j 
Clause (2) of s. 30 of the Presidency Towns 
Insolvency Act is merely enabling in its nature and 
provides only for a summary remedy and does not 
’he jurisdi'Mi'ri of the ordinary Courts. It is 
ajplicable only t, ^sc*3 v, here there is something in 


the provisions of the composition or scheme which 
is capable of being enforced in the Bankruptcv Couit. 

[p. 07, col. l.j 

A composition was agreed to by the statutory major- 
ity of the creditors of an insolvent and the adjudica- 
tion was annulled. One of the secured creditors got 
no notice of the adjudication and had not yet proved 
his debt when it was annulled. There was no provi- 
sion in the scheme of composition capable of enforce- 
ment under cl. (2) of s. 30 of the Presidency Towns 
Insolvency Act. In a suit by the secured creditor to 
recover the balance of what was due to him after 
deducting the value of his security since realised : 

Held, (l! that s 30, cl. (2) of the Act did not operate 
as a bar to the maintainability of the suit ; [tWa.l 

Edwards v. Hancher, (1876) 1 C. P. D. Ill: 33 L. T. 
575. Edwards v. Coombc, (H72) 7 C. P. 519: 41 L. J. 0. 
P 202; 27 L. T. 315; 21 W. R. 107, In re Bestwiek , 
Ex parte Hodgkinson, '1876) 2 Ch. 485; 45 L. J. Bk. 
148; 31 L. T. 781; 24 W. R. 938 and In re Hardy, 
Hardy v. Farmer , (1896) 1 Ch 901; 65 L. J. Ch. 461; 
74 L T. 403; 44 W. R. 503; 3 Manson 150, relied on. 

Flint v. Barnard, (1889) 22 Q. B. D 90; 58 L. J. Q. B. 
53: 37 W. R. 185 and Seaton v. Deerhurst,(\m).l Q. B. 
851; 64 T, J. Q. B. 430: 14 R. 523: 72 L. T. 4 >3; 43 W. 
R. 136: 59 J. P. 357; 2 Manson 3">5, distinguished. 

(2) that the plaintiff was, however, bound by the 
terms of the composition and could only recover that 
proportion of the balance of his debt which had been 
paid to the other creditors, fp. 97, col. 2.] 

Per Spencer, «/.— In India the position of an insol- 
vent whose adjudication has been annulled is not 
the same as that of a discharged insolvent, fp. 93, col. 

Per Srinivasa Iyengar, J.— A composition in the 
course of the insolvency agreed to by the prescribed 
statutory majority of the creditors is binding on all 
creditors of the insolvent whether they were parties to 
the composition or not. [p 93, col. 1.] 

In the absence of express statutory provision ex- 
cluding the jurisdiction of the ordinary Tribunals no 
right of action can be deemed to have been taken 
away. [p. 97, col. 1.] 

Apnenl from the judgment of Mr. Justice 
Coutts-Trotter, dated the 14th August 1923, 
passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High 
Court, in O.S No. 720 of 1922. 

Mr C. V. Anantakrishna Iyer, for the 
Appellant. 

Mr A. Ramachandra Iyer, for the Re- 
spondent. 

JUDGMENT. 

Spencer, J.— Appellant, Dewan 
Bahadur Govindas Chaturbhujdas, plaint- 
iff in the Trial Court, was the secured 
creditor of respondent N. Ramdoss first de- 
fendant in the Trial Court, who pledged 
with him, through his agent the second de- 
fendant, certain jewels as security for a loan 
of Rs. 12,000. Respondent was adjudicated 
insolvent on 20th September 1921. " he 
appellant got no notice from the Official 
Assignee and before he attempted to prove 
for the balance of what was due to him, 
the adjudication was annulled on the ?(Hn 
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February, 1922. Appellant brought this 
suit to 'recover the balance due to him 
after deducting the value of his security 
which he has since realised. 

The learned Judge held that he was 
not entitled to anything and dismissed 
the suit against this defendant, lie acted 
upon first impressions, as there is no de- 
cided case in this country as to the rights 
of a secured creditor to recover the 
balance of any debt which he has failed to 

prove in insolvency, when the adjudication 

has been annulled owing to the debtor 
having compounded with his other credi- 
tors The learned Judge quoted the case 
of Flint v. Barnard (1) as being an author- 
ity for the principle that the effect of a 
composition between a debtor and his 
creditors is the same as the effect of a 
discharge, viz., that it releases a debtor 
from all debts provable in bankruptcy. 
If I rightly understand that decision, it 
only decided what are debts provable in 
bankruptcy and included among them 
liabilities which mature into debts due 
after acceptance of composition. 

In this country the position of an insol- 
vent whose adjudication has been annulled 
is not the same as that of a discharged 
insolvent. The Presidency Towns Insol- 
vency Act gives the effect of an order of 
discharge in s. 45. An order of discharge 
releases an insolvent from all debts prov- 
able in insolvency except certain debts of 
a special nature, such 89 debts owing to 
the Crown. An adjudication may be 
annulled either under s. 21 when it is 
found by the Court that a debtor ought 
not to have been adjudged insolvent, or 
where it is pioved that all his debts have 
been paid in full, or it may be annulled 
under s. 30 when a proposal of composi- 
tion has been accepted by a majority of 
his creditors. The effect of annulment 
appears in s. 23; which states that the 
property of the debtor shall vest in such 
person as the Court may appoint, or, in 
default of such an appointment shall revert 
to the debtor, to the extent of his interest 
therein. In Bombay, there are rules for 
the vesting of the property in a person 
appointed by the Court. Here, as there 
are no such rules and no such appoint- 
ment has been made, the property must 
necessarily revert to the debtor. 

In the present case there was no regular 
Jg a) (1889; 22 Q, B, D. 90; 58 L. J. Q, B. 53; 37 W. R. 
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scheme of composition laid before the 
Court but the insolvent tiled an affidavit 
in the Court affirming that all the creditors 
had agreed to accept eight annas in the 
rupee and had been paid at that rate. As 
there is no provision for composition which 
can be enforced under s. 30, cl. (2;, no pro- 
perly of the insolvent is in the hands of 
the Official Assignee, and no proceedings 
are now pending in the matter of the in- 
solvency of N. Kama Doss, it would be 
futile for us to refer the creditor to the 
Court of Insolvency for his remedy. He 
has brought this suit for the whole of the 
balance that is due to him, but being one of 
the creditors whose names were entered in 
the Schedule (Ex. J ), a majority of whom 
agreed to accept eight annas in the rupee, 
lie is bound by the result of the composi- 
tion approved by the Court, for s. 30, cl. (1) 
says that upon an order being made annul- 
ling the adjudication, the composition or 
scheme shall be binding on all the cieditors 
so far as it relates to any debt due to 
them from the insolvent and provable in 
insolvency. The appellant’s claim for the 
unsecured balance was provable in insol- 
vency though not actually proved, as the 
adjudication was annulled before he got 
notice and came in to prove for the balance. 
In Edwards v. Coombt (2), the rights of 
general action of a creditor whose name 
does not appear in the statement of com- 
position were held not to be taken away 
by s. 126 of the Bankruptcy Act of 1869 
which provided as follows:— "The provi- 
sions of a composition accepted by an ex- 
traordinary resolution in pursuance of this 
section shall be binding on all the creditors 
whose names and addresses, and the amount 
of debts due to whom are shown in the 
statement of the debtor, produced to the 
meetings at which the resolution was 
passed, but shall not affect or prejudice 
the rights of any other creditors." Under 
the same Act in In rt Bcstwick, Ex parte 
Hodgkinson (3), creditors who failed to prove 
their debt in composition proceedings were 
allowed to come in after realizing their 
security and claim the balance at the rate 
at which composition was accepted. Jq 
the Bankruptcy Act of 1883 this provision 
was not repeated, but s. 18, cl. (8; of that 

Act provided: "A composition or scheme 

(2) 1 1872) 7 e. P. 510; 11 L. J. C. P. 202; 27 I, T 
315; 21 W. R. 107. ’ 
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accepted and proved in pursuance of this 
section shall be binding on all the creditors 
so far as it relates to any debts due to 
them from the debtor and provable in 
bankruptcy." 

Assuming that a creditor might enforce 
the original agreement or resolution by a 
summary application to the Court of Bank- 
ruptcy, it is clear from these decisions that 
the jurisdiction of Courts of Common Law 
has not been ousted thereby, in the last 
quoted of these decisions, it is stated 
that a creditor may wait till he realises 
his security, but in any case the debt will 
not be discharged until the amount of com- 
position is paid. It was held by the Court 
of Chancery in In re Hardy, Hardy v. 
Farmer (4), that secured creditors wno had 
not assented to a scheme of composition 
could bring an action after the death of an 
adjudicated bankrupt against his estate 
for the balance of their debt that remained 
after valuing their security and that al- 
though the Court of Bankruptcy had 
jurisdiction over such a claim notwith- 
standing the bankrupts death, the secured 
creditor s right of action was not barred. 
In India too it is provided that under s. 17 
of the Presidency Towns Insolvency Act 
a secured creditor's right of suit is not 
barred by the making of an order of ad- 
judication. 

I think that the plaintiff was clearly 
entitled to a decree against first defendant 
for a moiety of the balance that may be 
found to be due, after deducting from the 
amount claimed in the plaint the amount 
realised by sale of the security, and interest 
thereon at the contract rate of Ks. 1-3-0 up 
to the date of the decree (14th August 
1923) of the Court of first instance. 

The appeal is accordingly allowed, but 
without costs as in this Court the case 
has been placed upon a new footing and a 
decree will be given to the plaintiff (appel- 
lant) as I have stated. _ . 

The memorandum of objections is dis- 
missed. 

Srinivasa Iyengar, J.— I agree that 
the appeal should be allowed. But it must 
be observed that the point on which the 
appeal has been argued before us was not 
only not argued before the learned J udge 
at the Original Trial but does not seem to 
have been even hinted at. The plamtiff-ap- 

,,\) (1990) 1 CU.-904; G5 L. J. Ch. 461; 71 L. T. 103; 

W. R. 503; 3 Mansoa 150. 


pellant instituted the suit against two de- 
fendants. The first defendant is the only 
respondent iieie in appeal before us. The 
other defendant was the widow and legal 
representative of one Oggu Guruswami 
Cnetty. 1'nis Guruswami Chetty pledged 
with the plaintiff two diamond addigaus as 
security for a loan of its. 12,ILU, carrying 
interest at Its. 1-3 U per cent, per mensem, 
and as further security gave his own pro- 
missory note therefor to the plaintiff. It 
is now admitted that the two jewels 
which were so pledged by Guruswami be- 
longed to the first defendant and that the 
pledge was made and the loan obtained 
by Guruswami only for and on behalf of 
the first defendant. 

The learned Judge granted a decree 
against the second defendant limited to the 
assets of the s iid Guruswami in her hands, 
but dismissed the action— so far as the first 
defendant was concerned. 

The ground on which the learned Judge 
held that the plaintiff was not entitled to 
a decree against the first defendant is as 
follows:— The first defendant had subse- 
quent to the pledge been adjudicated an 
insolvent, but. in the course of the insol- 
vency proceedings the statutory majority 
of his creditors agreed to a composition 
of 8-annas in the rupee and thereupon the 
insolvent first defendant applied to the 
Court for the annulment of his insolvency 
on the representation that he had paid all 
his creditors the composition agreed to. 
The Court sanctioned the compromise and 
annulled the insolvency. The plaintiff who 
had not realised his security, had not proved 
his debt in insolvency or taken any steps to 
have it proved in any of the ways indi- 
cated by the rules relating to secured 
creditors before the insolvency was annulled 
by the Court. And under some practice 
for which there seems to be no warrant, 
no notice of the application for annulment 
was given to the plaintiff or any other 
secured creditor. Even when the suit was 
instituted, the plaintiff had not realised 
his securities, and one of the prayers in 
the plaint relates to the sale of the secu- 
rities by or under the directions of the 
Court. 

The learned Judge referring to the case 
of Flint v. Barnard (1) and the case of 
Seaton v. Deerhurst (5) held that the 


(5) (1895) 1 Q B. S53; 61 L. J. Q. B. 130; 14 R. 523; 
72 L T. 153; 43 W. R. 136; 59 J. P. 3j 7; 2 Mansoa 
355. 
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annulment following on the composition 
had the same effect with regard to the 
insolvent as an order of discharge and 
that, therefore, the first defendant became 
released from liability to the plaintiff with 
regard to any balance that might be found 
due to the creditor after the realisation of 
the securities. 

The first question, therefore, that arises 
in this appeal is whether the annulment 
of the insolvency in such circumstances 
has the operation in law of discharging 
the insolvent debtor entirely from liability 
and this will have to be determined apart 
altogether from any question whether by 
reason of the plaintiff not having proved 
the debt in insolvency he has become pre- 
cluded or debarred from enforcing any re- 
medies and' whether the appropriate remedy 
open to such a creditor would be in the 
Bankruptcy Court or by separate action. 
The learned Vakil for the appellant did 
not seriously press the claim of the plaint- 
iff for the payment of the whole amount 
of the deficiency in the debt after credit- 
ing the proceeds realised by the sale of 
the securities but contended only for the 
recovery of such deficiency at the rate 
agreed to under the composition, namely, 
at d-annas in the rupee. As I understand 
Flint v. Barnard (1), it is only an authority 
for two propositions; firstly, that a composi- 
tion in the course of the insolvency agreed 
to by the prescribed statutory majority of 
the creditors is binding on all creditors 
of the insolvent whether they were parties 
to the composition or not ; and secondly, 
that a debt accrued subsequent to adjudi- 
cation but before the composition is a debt 
provable in insolvency. The plaintiff in 
the action claimed not to be bound by the 
composition and not liable to proceed to 
recover his debt under the scheme framed 
and approved of by the Court for the 
payment of the creditors. Lord Esher, M. 
R., properly held that such a debt was a 
debt provable in insolvency and an agree- 
ment in composition bound all the creditors 
whose debts were debts provable in insol- 
vency. No question, therefore, arose or 
was decided whether a creditor in those 
circumstances was or was not entitled to 
be paid even at the rate agreed to under 
the composition. It seems to me that it 
was assumed throughout in that case 
that the creditor had a right at least to 
be so paid. 

In Seaton v. Deerhmt (5), the question 
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that arose was whether a judgment-creditor 
whose debt was rejected on its being 
attempted to be proved before the trustees 
in Bankruptcy was entitled, merely be- 
cause he had not received any dividend, 
to proceed to have execution of his decree. 
The Court held that being a debt provable 
in bankruptcy and there being a scheme for 
the payment of all the creditors whose 
debts were provable in bankruptcy and 
the debt due to the judgment creditor 
being a debt so provable, the trustee in 
bankruptcy was entitled to reject it as not 
binding and that the mere fact that his 
claim was rejected would not give him a 
right to proceed in execution. The ratio 
decidendi in that case obviously was that 
a judgment creditor was not in a better 
position with regaid to the liability to 
prove bis claim before the trustee under 
a composition arrangement than any other 
ordinary meditor w hose debt was similarly 
provable in insolvency. In that case there 
was clearly a trustee appointed under the 
composition arrangement and the creditors 
who had not been paid were relegated to 
their remedies against him. In the pre- 
sent case, however, there has been no 
arrangement whatever made for the pay- 
ment of any creditors who might 
be found not to have been paid the com- 
position agreed to, no amount or property 
was set apart for that purpose either in 
the hands of ihe Official Assignee or any 
other trustee and not even an undertaking 
was given by the insolvent debtor to make 
any payments under the composition. 
1 his .case, therefore, is not one in which a 
claim was made by the plaintiff to any 
trustee in bankruptcy or composition and 
properly rejected by him. It is clear that 
no such claim could have been made, for 
indeed there is no peison before whom 
such a claim could have been preferred, 
ihe case of Seaton v. Deerhursi (5) 
is, therefore, an authority only for the 
position that if there is a scheme sanctioned 
by the Court for the payment of a com- 
position to all creditors the creditors have 
omy the remedy given to them for getting 
what they can get under the scheme and 
not otherwise. 

In Edwards v. Handier (6), there was 
a composmon agreed to of three shillings 

debtor «l P0Und n° r whlch the insolvent 
debtor along with a surety gave a pro . 


( 6 ) (187G) 1 c. P. D. Ill; 33 L. T. 575 
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missory note to the creditor and a receipt 
was also granted by the creditor for pur- 
porting to be in discharge of the debt. 
0,i the note being dishonoured, it was 
held that the plaintiffs were remitted to 
their rights to sue on the original debt. 
Chief Justice Lord Coleridge held that 
the actual payment amount arrived at on 
the basis of the composition is the thing 
which the creditors resolved to accept and 
that, therefore, it is if and when and only 
if and when that amount is actually paid, 
there is satisfaction of the debt. The 
Court held that on failure of the payment, 
the plaintiffs were remitted to their original 
rights and were entitled to a decree in 
their action against the defendants. This 
case was referred to with approval and 
followed in In re Bestivick, Ex parte Best- 
wick (3) and it was there held that a secured 
creditor was in no way bound by a com- 
pounding debtor's estimate of the value of 
his security and that he was entitled to 
abstain from proving the claim or taking 
any part in composition proceedings and 
that when he has realised his security he 
may claim from the debtor payment of the 
composition on the balance of the debt, 
which may then remain unsatisfied. 

O.i the authority of these two cases we 
arrive at the conclusion that though a com- 
position sanctioned by the Court is binding 
on all the creditors of the insolvent includ- 
ing the creditors who were not parties to 
the composition the composition takes 
effect and operates to discharge the insol- 
vent from his liability on the debt only if 
the compensation agreed to is paid or else a 
scheme is outstanding under which the 
creditors are required to proceed and 
obtain relief. In default of such payment 
and in the absence of such a scheme, it 
necessarily follows that the obligation is 
laid on the insolvent debtor to pay to all 
the creditors whose debts are provable in 
insalvency the amount of the balance of 
their debt according to the composition. 
It is inconceivable that in default of any 
such payment and in the absence of any 
such scheme of trust for payment the in- 
solvent debtor should be entirely dis- 
pharged from all liability merely on the 
Court approving of a composition and 
annulling the adjudication. But that was 
the contention put forward by Mr. A. Rama- 
chandra Iyer the learned Vakil for the re- 
Fpndent If I understood his argument al- 
right. It seems to me that it can scarcely be 
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the law. There are, however, two cases which 
were relied on and which I may here refer 
to. In the case of Gilbey v. Jeffries (7), no 
doubt, Brett, M. R , held that as the com- 
position was binding on the creditor the 
debtor became discharged. But that was a 
case in which under the arrangement of com- 
position all the property of the debtor had 
been transferred to a trustee and the remedy 
of the creditor obviously was against such a 
trustee. The case of CouIJery v Bartrum 
(8) was also relied on, but that was a case 
merely relating to valuation of securities 
and to the liability under the rules relating 
thereto of the holder of the security to 
refund any amount realised by him by the 
sale of the securities over and above the 
amount at which he had valued the securi- 
ties. Thus if the creditor in circumstances 
has a remedy, the only question that re- 
mains is, what is his' remedy? Whether 
it is by way of application to the Bank- 
ruptcy Court or by a separate action. In the 
English Bankruptcy Rules, there is a 
specific r. 215 which provides that no action 
to enforce payment shall lie but the remedy 
shall only be by application to the Bank- 
ruptcy Courts if default is made in payment 
under a composition scheme either by the 
debtor or the trustee. No such rule has 
been framed in this Court. The only pro- 
vision of law relating to this matter is 
contained in cl. (2) of s. 30 of Act III of 1009. 
It is as follows ‘‘The provisions of the 
composition or scheme may be enforced by 
the Court on application by any person in- 
terested, and any disobedience of an order 
of the Court made on the application shall 
be deemed a contempt of Court." This 
is an exact re production of cl. (10) of s. 18 
of the English Bankruptcy Act of the vear 
1883. 

In the case of hire Hardy, Hardy v. Farmer 
(4), after the death of the bankrupt a secured 
creditor valuing his security under the rules 
applied in an administration action for the 
recovery of the balance due to him. A trustee 
had been appointed und^r the composition 
and objection was taken that no applica- 
tion would lie except to the Bankruptcy 
Court. Justice Chilly having regard to the 
terms of r. 211 of the Bankruptcy Rules of 
1880 which had been passed by that 

<’) 118331 11 Q. D. D. 559; 52 L. J. Q. I! fij!; 4P L. 
T. 699. 

(8 ; 1 1882 j 19 Ch. D. 391; 51 L. J. Ch. 265; 15 h T. 
689; 30 W. R. HI 
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time, which rule was identical in terms 
with the present r. 215 already referred to, 
held that the proper remedy was by way of 
application in the Bankruptcy Court, and 
the learned Judge apparently adjourned 
the hearing of the application in the 
Chancery Court for the purpose of enabling 
the applicant to move the Bankruptcy 
Court. In this case two points are clear; 
firstly, that a trustee had been appointed for 
the purpose of carrying out the composi- 
tion; aud secondly, that but for r. 211 re- 
ferred to by the learned Judge which had 
the force of law and which laid down that 
no separate action would lie and that the 
remedy would be by application to the Bank- 
ruptcy Court, the learned Judge would 
has-e held lie had jurisdiction. In the 
absence of such a rule in this Court, there 
is, therefore, no reason whatever to hold 
that the right of separate action is preclud- 
ed or barred. 

Further cl. (2) of s 30 is merely enabling.lt 
is a summary remedy given by the Statute. 
There are no words there excluding the 
jurisdiction of the ordinary Courts. In the 
absence of express statutory provision ex- 
cluding the jurisdiction of the ordinary 
Tribunals no right of action could be deemed 
to have been taken away. Furthermore, 
cl. (2) of s. 30 refers obviously only to coses 
where there is something in the provisions 
of the composition or scheme which are 
capable of being enforced in the Bank- 
ruptcy Court. In the present case, however 
no such provision would seem to exist 
capable of enforcement on application to 
the Bankruptcy Court. On that ground 
also, therefore, cl. (2) of s. 30 has no applica- 


IS 


The case of Edwards v. Coombe (2) 
decision which throws considerable 
on the question now under discussion Tl 
was in the year 1872. There was then 
such rule as the present r. 215 or r k >tl 
the Bankruptcy rules of the year “lg 
Justice Willes in that case decided t 
it was competent to a non-assenting credi 
notwithstanding a resolution for cornu 
tionunders. 120 of the Bankruptcy Act 
n t° sue f°r his original debt wire , 
debtor has failed to pay or tender the or 
position within the time agreed or^i, 
a reasonable time, and that the cred 
was not restricted to the summary rem 
by application to the Courts of Bank™ 

p JT lded > tha ‘ section. 1 m a y h 
observe that the provision for i, 

7 


remedy referred to in that section is in 
terms identical with cl. (2i of s 30 of the 
Presidency Towns Insolvency Act of l'JOil. 
That learned Judge referung to the sum- 
mary remedy states that a remedy given in 
Bankruptcy Courts may lie very valuable, 
that a creditor may avail himself of the 
course of proceedings if he thinks fit, but 
his ordinary common law remedy still 
subsists until he elects to avail himself of 
the powers of the Court of Bankruptcy. At 
auotlier place in the same judgment’ that 
learned Judge observes that it. is the com- 
position that has to be accepted and not a 
mere agreement of the other creditors and 
that the non-payment of composition was 
the failure of a condition going to the 
root of the arrangement and that the 
original debt remains and may lie resorted 
to notwithstanding the resolution. 

The following sentence, however, from 
the concluding portion of the judgment of 
Justice Willes may have some bearing and 
may also require to be considered:— “We 
dispose of this case without, entering into 
a consideration as to whether it might be 
more or less desirable that the equi;able 
summary remedy of the creditor should be 
enforced rather than the ordinary common 
law remedy." 


vl me mci mat in our judgment 
the plaintiff appellant in this case has got 
a concurrent remedy by separate action, 
we should have been disposed to refer him 
to the summary remedy indicated in cl 2 
of s. 30 of the Presidency Towns Insolvency 
Act on the general principle that the 
parties should as far as possible be relegat- 
ed to the remedies provided in special 
enactments, were it not for the circumstance 
that there appears to be no provision in the 
composition and arrangement in this case 
which is capable of any summary enforce- 
ment Any other remedy that may be 
open to the plaintiff under that Act could 
scarcely be called summary. It therefore 
follows that there is nothing in the Bank- 
ruptcy Law which renders the present suit 

Xh “"'l • -7 he PlaiiUifl is clearly 

$ uL hlf P respect 

of the balance due to him in the 

of the debt with interest thereon at Rs 1-3-Q 

percent, per mensem from the Vi 

the loan till the date of the decL nF iK° f 

Original Side after giving credit fm f® 

sale-proceeds of the securiSea L? S® 

learned Judge erred in dismissing th -t 

entirely against the first defendant ^ Wt 
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The decree of the Original Court will, 
therefore, accordingly be modified and a 
decree will be passed against the first de- 
fendant for the amount of such a balance 
at 8 annas in the rupee or in other words 
for the moiety of such balance. As the point 
on which the appellant had now succeed- 
ed, was not argued before the learned 
Judge in the Original Court, there will be 
no order as to the costs of the appeal The 
memorandum of objections is also dismiss- 
ed. 

v. n. v. Memorandum of objections dismissed. 
z. K. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 

No. 2684 of 1922. 

April 30, 1925. 

Present:— Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

RAM CHANDRA AGARWALA 
and another— Defendants— 
Appellants 
vermis 

SYAMESWARI DASYA-Plaintiff 
—Respondent. 

Rtgistration Act (XVI of 1008), si. 17 (1) (d), .',9- 
Construction of document— Lease, unregistered, whether 
admissible in evidence— Admission, erroneous, of 
Counsel on point of law, whether binding. 

An erroneous admission by Counsel on a point of 
law is of no effect and does not preclude a party from 
claiming his legal rights in the Appellate Court, [p. 
99, col. l.J 

A document began by describing itself to be an 
agreement for letting out a basa bari and a tin ghar 
and contained the following statement “you having 
come to me and Rs. 150 having been fixed as the 
annual jama of the said basa bari and the tin ghar 1 
let out the same to you for carrying on your trade and 
commerce therein.” 1 hen followed a clause as to the 
way in which the expenses for repairs were to be met. 
It was then laid down that after the accounts had been 
made up and the amount of money expended on the 
repairs totalled, there would be a fresh deed and that 
on re-payment of the debt incurred by the owner in 
respect of the repairs the owner would be able to make 
a new settlement of the land according to his wish. 
Then followed certain conditions as to the mainten- 
ance of boundaries, payment of damages for injuries 
to the ghar not caused by accident, keeping the house 
in repair by the owner, etc.: 

Held, that the document was a lease for a number of 
years and not being registered was not admissible in 
evidence. [ p. 99, col. 2 J 

Appeal against a decree of the Special 
Subordinate Judge, As^-nm Valley Districts, 
dated the 21st July 1922, affirming that of 
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the Munsif, Dhubri, dated the 3rd Decem- 
ber 1921. 

Dr. Jiijan Kumar Mukerjee (for Babu 
Rupendra Kumar Mitter) and Babu Dharma- 
das Set, for the Appellants. 

Mr. Abani Rath Bhattacharjya and Babu 
Kirod Bandhu Roy, for the Respondent. 

JUDGMENT. 

Duval, J.— This appeal arises out of a 
suit in ejectment. The mother of the pre- 
sent plaintiff had a house. in -Gouripur 
Bazar in the District of Goalpara and in 
1901 the defendants became her tenant at 
the rental of Rs. 90 a year and had a shop 
in the premises. In 1910 the house having 
been found to be dilapidated the parties 
met and it was arranged that the lease 
should continue at Rs. 150 a year after 
repairs but as the lady had no money the 
defendants would advance the money lor 
putting the house in order without interest 
and that the money would be recovered 
by a deduction of Rs. 75 a year from the 
present rent of Rs. 150 a year. There was 
a further term that until the money due on . 
the repairs was re-paid the defendants 
would not be ejected. Shortly after this the 
mother of the plaintiff who was an old lady 
of 90 years of age died and has been suc- 
ceeded by her daughter the present plaint 
iff. In 1920 the present suit was brought 
to eject the defendants from the house. 
The. defendants set up a document (Ex. C.) 
under which they 6tated they were not 
liable to be ejeqted until the whole debt 
had been paid off by piyment of Rs. 75 a 
year. The Munsif, however, found that this 
deed not having been registered, the de- 
fendants were not protected as they were 
only tenants at-will and that as notice had 
been served, the tenancy had been termi- 
nated by that notice and so he gave a 
decree to the plaintiff to eject the defendants 
in pavment of the balance due to the extent 
of Rs’. 875 and allowed them a certain time 
within which to remove the additional 
houses. Against this order the defendants 
appealed. On the aj peal coming up before 
the Subordinate Judge the learned Pleader 
appearing for the appellant conceded that 
the position of his clients was that of the 
tenants-at-will and that they were liable 
to be ejected but in the circumstances of 
the case the amount of compensation grant- 
ed by the Court below was inadequate. The 
learned Subordinate Judge, therefore, only 
dealt with the question of compensation 
and came to the conclusion that Rs, 875 
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allowed to the defendants was the proper 
amount. 

In appeal before us it is iirst urged that 
this admission by the Pleader for the de- 
fendants did not bar the point as to the 
validity or otherwise of the lease or whether 
the defendants are liable to be ejected at 
all being taken in second appeal. There is 
no doubt that this is so. 1 only refer to the 
case of Secretary of State for India v. 
Sibaprnsad Jana (1), where it was stated 
following the decision of the Judicial Com- 
mitteein the casesof J otendromohun Tagore 
v. Uanendromohun Tagore (2), and Deni Fer- 
shad Koeri v. Dudhnath Roy (3), that an er- 
roneous admission by a Counsel on a point 
of law is of no effect and does not preclude a 
party from claiming his legal rights in the 
Appellate Court. The question of the amount 
of compensation is not argued before us in 
second appeal. The only question taken 
before us is that the document (Ex. C.) 
though not registered gave them a right 
under which they could not be ejected and 
anyhow it did not create a present demise 
and was only an agreement and not a 
lease: and that anyhow the principle laid 
down in the case of IV r a/s/i v Lonsdule (4), 
as to part performance will apply to this 
case. The question, however, in this case 
is whether, as a matter of fact, it was in con- 
sequence of this document as a lease that 
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ing to her wish. In the third paragraph 
there are certain other conditions such as, 
to the maintenance of boundaries, payment 
of damages for injuries to the ghar not 
caused by accident, keeping the house in 
repair (if the lessor does not make the 
repair the lessee will make it and deduce 
the expenses thereof from the rent reserv- 
ed). This cleaily shows that this document 
purports to be a lease: and if it was lease 
for a limited number of yeaisand as the 
Pleader for the appellant argues for 20 
years, it required to be properly stamped 
and registered. This has not been done. 
In my opinion, therefore, the Munsifs deci- 
sion, which was affirmed by the Subordinate 
Judge, that the defendants were no more 
than tenants-at-will is correct, I would, 
therefore, dismiss the appeal with costt. 
In doing so, however, I will order that the 
defendants be given three months’ time 
from the date of the decree of this Court 
within which to remove the additional 
house and give up the property on receipt 
of compensation. The rent due to the 
plaintiff up to the date of giving up of 
possession will be set off against the com 
pensation. 

Suhrawardy, J.— I agree. 

z. k. Appeal dismissed, 


the defendants came into possession of this 
property. An examination of the document 
in my mind leaves no doubt in this respect. 
The document, began by describing the 
deed to be an agreement for letting out 
basa bari and a tin 'ghar' and it says as 
follows at the beginning “you having come 
to me and Rs. 150 only having been fixed 
as the annual jama of the said basa bari 
and the tin ghar, I let out the same to you 
for carrying on your trade and commerce 
therein . Then follows a clause in the 
document as to the way in which the ex- 
penses for repairs would be met. It then 
lays down that after the accounts hajre 
been made and the amount of money ex- 
pended therefor totalled, there would’ be a 
fiesh deed It also says that on re-payment 
of the debt the plaintiff will be able to 
make any new settlement of the land accord- 

(1) 45 Ind. Cas. 983; 27 C. L. J. 147 

(2) 18 W. R. 359; 9 B. L R 377- i A Sm. V«l 

2 Suth. P. C. J. C92; 3 Sar. P. C J 82 (P ' oT ' 

(•{) 2 ] O- 156; 16 I. A. 216; 4 C. W N 274- 7 Sar P 
0 J. 58 .;14 Ind. Dec. (n. e. 103 (P. 6)' ’ 

31W. ( B 0 21 ° h ’ D ’ 9i 52 L J ' CU; 46 L. T. 858; 


ALLAHABAD HIGH COURT. 

Civil Revision No. 73 of 1925. 

July 21, 1925. 

Present:— Mr. Justice Daniels. 

Musammat GULAB DEI— Plaintiff- 
Applicant 
versus 

' G. I. P. RAILWAY — Defendant — 
Opposite Party. 

Carriage of goods— Goods consigned to Railway 
Company for carriagc-Freight paid at fixed rate— 
Wagon used larger than that necessary-Consianor 
whether liable for additional freight. J ' 

Where goods ure consigned to n Railway Companv 
for carriage and freight is paid according to the rates 
laid down in the Company's rules, the Company has 

the right of re-measurement and re-calculatiun of the 

goods on the arrival of the goods at their destination 
but this does not entitle tho Company, when it has 
mado a contract with the consignor to convey his 
goods at a particular rate on the amount of goods 
consigned, subsequently and without his knowledge 
to alter the entire basis of calculation merely because 
for their own convenience they hare used for the 
conveyance of the goods a much larger wagon tlX' 
was actual y necessary. In such a case tho consignor 
is not liable to pay any additional freight by n£,n 
of a larger wagon having been used for the conTov, 
ancc of the goods, [p. 100, col. 1.1 oy 
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Civil revision from an order of the Judge, 
Small Cause Court, Agra, dated the 11th 
of October 1924. 

Dr. K. A'. Katju. for the Applicant. 

Mr. Ladli Prasad Zutshi , fur the Opposite 
Party. 

JUDGMENT.— The question raised in 
this revision is as to the correctness of an 
additional charge of Rs. 170 levied by the 
Great Indian Peninsula Railway from the 
applicant Musummat Gulab Dei on account 
of 315 maunds of waste paper consigned 
from Bombay to Agra and delivered to her 
at the latter place. The name of the per- 
son despatching the goods was Mangalji 
Ganesh. The Railway receipt was made out 
in his own name, but was subsequently 
endorsed to the firm of Lachlnr.an Das-Mul 
Chand. It was stated in the plaint that the 
plaintiff, namely, the present applicant, is 
the proprietor of that fnm. The goods 
were charged at Bombay at the maund-rale 
of O-annas per maund applicable to 
waste paper under the “station- lo-slation 
rate list" given on page 111 of the Great 
Indian Peninsula Railway Goods Tariff 
Part 1-B. The rate is given under No. 204 
and the commoditv is described as "Paper, 
waste, O. R. W/300-L. The initials ‘O. 
R.’ mean owner’s risk; the words ‘W/30U’ 
mean as explained on page 80 of the Goods 
Tariff, Part 1-A, that the rate applies to a 
minimum wagon- load of 3( 0 maunds per 4- 
wheeled wagon, and a larger minimum, 450 
or 000 maunds per 0-wheeled or bogie 
wagon. If the amount loaded in the wagon 
is larger than the minimum, freight is to 
be paid on the actual weight. ‘L’ indicates 
that the loading was to be done by the 
consignor. The Railway Company put a 
wagon at the consignor's disposal for load- 
ing the goods, and granted him a rail re- 
ceipt showing that the waste paper was 
charged on the full amount of 315 maunds 
at the maund-rate of U-annas. Rs. 157 
at this rate was paid by the consignor in 
advance before the receipt was issued. On 
arrival at Agra the Railway claimed that 
owing to the goods having been loaded in 
an S-wheeled bogie wagon they were en- 
titled under r.52-A to charge, not for 315 
maunds actually consigned, but for a con- 
signment of 40 tons or nearly 70u maunds 
at the same rate. They, therefore, demanded 
from the recipient the sum of Rs. 170 which 
is now in dispute and refused to deliver the 
goods until that sumwas paid. 

I am not prepared tQ accept the inter- 


pretation of this rule which the learned 
Subordinate J udge has adopted. It is quite 
true that the Railway Company reserve to 
themselves a right uf re-measurement and 
recalculation on the arrival of the goods at 
their destination, but this does not entitle 
them, when they have made a contract with 
the plaintiff to convey his gcods at a par- 
ticular rate on the amount of goods con- 
signed, subsequently and without his 
knowledge to alter the entire basis of calcu- 
lation merely because to suit theirown con- 
venience they have used for the conveyance 
of the goods a much larger wagon than was 
actually necessary. It is perfectly clear 
that the consignor would never have agreed 
to consign the goods in this form if he had 
been told beforehand that he was going 
to be charged on considerably more than 
double the amount of waste paper he wished 
to despatch. I, therefore, find that the 
Railway Company were not entitled to make 
the additional charge which they did make 
in this case, and that the plaintiff’s claim 
was well-founded. 

An objection has been taken on behalf of 
the respondents that in iheir written state- 
ment the Railway Company challenged 
the right of the plaintiff to sue, and that 
no finding has been arrived at on this point. 
The plea was certainly taken in the writ- 
ten statement, but when the case came to 
trial no issue was framed upon it. The 
sole issue which was framed was whether 
the plaintiff was entitled to a refund of 
the overcharge. Under these circumstances 
it must be taken that the point was not 
pressed at the trial. 

For the reasons already given I allow 
this revision and decree the plaintiff s suit 

with costs. . 

7 k Revision allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. odd 

of 1923. 

May 20, 1925. 

Present:— Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Mukerji. 
MOHAMMED USMAN- 
Plaintiff— Appellant 
versus 

ABDUL RAHAMAN and others 
—Defendants— Respondents. 
Conilrvctim of dectment— Mortjagt or salt—InUn- 
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lion of parties— Evidence of conduct, i Aether admis- 
sible— Inadequacy of consideration, (feci of— Iluhai.i- 
madan parties— Practice. 

It is well-known that documents are executed by 
Muhammadans in which they conceal, or at least try to 
conceal, the real nature of the transaction aud attempt 
to make out that the transaction is an out-and-out sa.e 
although, ns a matter of fact, the intention of the 
parties is to create a mortgage. In considering a 
document, therefore, of this nature where the question 
arises whether the document is a deed of sale or a 
deed of mortgage, regard must be had to this 
practice where the parties arc Muhammadans, [p. 1U1, 

col. 2.] . . 

In order t construe such a document intrinsic evi- 
dence afforded by the terms of the document must be 
taken into consideration and the Court must also 
take into consideration the farts which mov legiti- 
mately be proved with a view to showing in what 
manner the language of the document is related to the 
existing facts and may also refer to the contrast be- 
tween the value of the property and the consideration 
that passed in money. Evidence relating to the 
subsequent conduct of the parties themselves, how- 
ever, is not admissible as showing their intention, 
[p. 102, col. 1.] 

In the case of such a document the absence of any 
mention of a definite date by which the transferor can 
by re-paying the amount of the consideration claim a 
re-transfer of the property does not indicate that the 
deed is not one of mortgage, nor is the absence of any 
reservation to the transferee of the right to recover the 
money paid by him or of a stipulation authorising the 
transferor to sue for redemption a safe criterion for 
the determination of the question, [p. 102, eol. 2 ] 

A deed of transfer ran a9 follows I have been in 
the ownership and possession of land fit for erection of 
shops by right of my purchase within the boundaries 
mentioned below situated in the line to the north of 
the road facing westward in Bander Bazar Clink. Now 
for my own necessity on receipt from you of Its. 40!) in 
cash as the price of that shop land I sell to you the 
same and land my descendants c^ase to have right 
therein. You from this day being in ownership and 
possession in these lands, continue to enjoy the same 
with the rights of transfer by gift and sale, etc. I and 
my succ3ssors cease to have any right thereto. I make 
ov^rmy kobala of purchase dated the 1 Ith Sravan, 
12 17. Moreover when I or my heirs would return the 
purchase price to you and your h*ir3 you shall give up 
the properties. And I shall g^t this ko^ila registered 
within the period of limitation." It was found tint 
the consideration for the transfer was wholly in- 
adequate : 

f/eii, that the inadequacy of the price coupled with 
the m ration in tin de^d of the rr.ed of money on the 
part of the vendor and the stipulation as to the return 
of the price to the vendee and the re-conveyance of the 
property indicated that the document was intended 
to be one of mortgage by way of conditional saleund 
uot one of sale out-and-out. [p. 103, col. 1.] 

Appeal against a decree of the Subordi- 

'u te o F[m 0ourt - Sylhet, dated 

the 8th January 1923, reversing that of the 

Second Court, at Sylhet, dated the 
20th March 1922. 

Bahu Satyendra Kishore Ghose, for the 

Appellant. 


ADDCL RAHAMAN’. ^1 

Mr. Gopal Chandra Das and Babu .VnW 
Bandhu Roy, for the Respondent. 

JUDGMENT. 

Mukerji, J.— The question raised in 
this appeal is as to the true construction 
of a document dated the 2Gth Jaistha 1308 
B. E. The Courts below differed in con- 
struing the document, the Court of lust in- 
stance holding that it was a mortgage by 
way of conditional sale and the lower Ap- 
pellate Court being of opinion that it was 
a deed of out-and-out sale. The document 
runs in these words "I have been in the 
ownership and possession of land lit for 
erection of shops by right of my purchase 
within the boundaries mentioned below 
situated in the line to the north of the road 
facing westward in Bander Bazar Chak. 
Xow for my own necessity on receipt from 
you Rs. 400 in cash as the price of that 
shop land 1 sell to you the same and I and 
my descendants cease to have right there- 
in! You from this day being in ownership 
and possession in these lands, continue to 
enjoy the same with the rights of transfer 
by gift and sale, etc. I and my successors 
cease to have any right thereto. I make 
over my kobala of purchase dated the llth 
Swan 1287. Moreover, when I or my heirs 
would return the purchase price to you and 
your heirs you shall give up the properties. 
And l shall get this kobala registered with- 
in the period of limitation " There is a 
further stipulation in the document which 
runs in these words "Moreover if I pay you 
back the said price of Rs. 400 then you 
will without any objection give up the lands 
sold and return the connected deeds, etc. 
1 shall seek the protection of Court if 
you do not return the same." In construing 
the document in the present case it should 
be remembered that the transaction was be- 
tween parties who were Muhammadans and 
it is well known that documents are exe- 
cuted by Muhammadans in which they 
conceal or at least try to conceal the real 
nature of the transaction and attempt to 
make out that the transaction is an out- 
and-out sale, although, ns a matter of fact 
the intention of the parties was to create a 
mortgage.’ The learned Subordinate Judge 
was of opinion that the deed was one of 
out-and-out sale, lie relied upon certain 
pieces of evidence which is evidence relat- 
ing to the subsequent conduct of the parties 
themselves as showing their intention. This 
evidence has been laid down by the 
Judicial Committee in the case of Maxing 
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Kyin v. .1/a Since La fl) as not admissible 
in a case where no third parties are involved 
or no question of fraud arises. In order 
to construe the document intrinsic evidence 
afforded by the terms of the document lias 
to be taken into consideration and the 
Court has also to take into consideration 
the facts which may legitimately be prov- 
ed with a view to showing in what man- 
ner the language of the document was 
related to the existing tacts and may also 
refer to the contrast between the value of 
the property and the consideration that 
passed in money. These principles have 
been laid down by this Court in the case 
of Abdul Gaff ur v. Jamal (2) and also by 
the Judicial Committee in the very recent 
case of Narsingerji Gyanagerjiv. Panuganti 
Parthasaradhi (3). 

So far as the first of these elements is 
concerned, namely, the adequacy or other- 
wise of the consideration of the transaction 
there is no discussion of it in the judgment 
of the learned Subordinate Judge, while in 
the judgment of the learned Munsif it 
appears that the consideration mentioned 
in the document was Rs. 400 whereas the 
executant of the document had purchased it 
for Rs. 600 long before the date of the docu- 
ment in question. This clearly shows that the 
consideration was wholly inadequate. It 
was certainly one of the matters to be taken 
into consideration in determining the real 
character of the document. The learned 
Subordinate Judge in dealing with this 
question has referred to the decision of 
this Court in the case of Kamini Kumar 
Choxvdhury v. Latifanissa Chou'dhurani (4). 
That decision affords us very little assist- 
ance inasmuch as we are not in a position 
to know exactly what the terms of the docu- 
ment in that case were. 

The learned Subordinate Judge says that 
the document on the face of it purports to 
be a kobala, that the word ‘sale’ is clearly 
mentioned in the document and it is also 

(1) 42 Ind. Cas. 642; 27 C. L. J. 175; 22 C W N 
257; 15 A. L. J. 825: 33 M. L. J. 048; 3 P. L. W. 185 6 

L. W. 777; 23 M. L. T. 36; 20 Bom. L. It. 278; (1018) 

M. W. N. 300; 45 C. 320; 0 L. B. R. Ill; 11 Bur. L T 
21; 41 1. A. 23* (P. C.). 

(2) 21 Ind. Cas. 00; 18 C. L. J. 228; 17 C. W ff 
1053. 

l3) 82 Ind. Cas. 993; 40 C. L. J. 481; (1924) A. I. R. 
(P. O ) 226; 47 M. 720; 2) L. W. 701; 10 O. & A ' R 
1172; 47 M L. J. 809: (1024) M. IV. N. 915; 27 Bom' L 
R. 4; 29 C. W. N. 210; 51 1. A. 305; 26 P. L. R. 18- 23 
A.L.J. 161; L.Ii. 6 A. (P. C.) 41; 1 O. W. N. 6S4 
(P. C.). 

(4) 24 C. W. N. cl xxv (175). 
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stated in the document that the purchaser 
his sons and grandsons are to enjoy the 
lands and the executant gives up his right 
and authorises the purchaser to transfer the 
same by sale or gift, etc. These terms un- 
doubtedly would go to show that the 
object of the executant was to make out 
that the document would purport to be one 
representing an out-and-out sale. But that 
is a matter of very little consequence if we 
take into consideration the fact that the 
document was executed between the Muham- 
madans and even if the real object of the 
parlies was to create a mortgage they might 
conceal that intention by using terms and 
expressions of this description. The learn- 
ed Subordinate Judge then goes on to say 
that there is absence in the document as to 
certaiu date within which the money was to 
be re-paid. This omission, however, would 
not indicate that the deed was not one of 
mortgage, as will be seen from the decision 
of this Court to which I have already refer- 
red— the case of Abdul Gaifurx. Jamal (2). 
The document in that case provided that if 
ever the vendor or his sons or son's sons or 
other heirs paid up the price the vendee or 
his sons or his son’s son or other heirs would 
be bound to re-convey the homestead. As was 
observed by Mr. Justice D. Chatterjee in 
that case whose decision was upheld on 
appeal by the Chief Justice Sir Lawrence 
Jenkins and Mr. Justice Mookerjee that if 
the term is indefinitely long it should be 
taken as indicating that an absolute sale 
was not meant. So the mere absence of 
the mention of a certain date is no indica- 
tion as to the real character of the docu- 
ment. Then the learned Subordinate J udge 
says that there was no mutual agreement 
in the document for bringing a suit for 
redemption. But the absence of any reserva- 
tion to the purchaser of the right to recover 
his purchase-money or of a stipulation 
authorising the grantor to 6ue for redemp- 
tion is not always a safe criterion for the 
determination of the question. The learned 
Subordinate Judge says that the executants 
parted with possession immediately after 
the execution of the document; but it is 
usual in 6uch cases to put the mortgagee in 
possession and set off the rents against the 
interest. 

These are all the circumstances upon 
which reliance has been placed by the Sub- 
ordinate Judge in arriving at the conclusion 
that the document wa9 one of out-and-out 
sale. The learned Subordinate Judge says 
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that the condition as to making over o the 
property on receipt of the price pa d i, at 
best a solatium to the vendor. U hat pro 
bably he means by this finding is that 
although there is a cm lition ° re- purchase 
attached to the sale winch he thougat was 

the real nature of the transaction that con- 
dition could not be given effect to in the 
absence of specific mention of the date by 
which the re-purchase wa9 to be made. 

On the whole I am of opinion that the 
circumstances upon which the learned bub- 
ordinate Judge has relied for coming to 
this conclusion do not necessarily lead to 
the conclusion that the document was one 
of out-and-out sale. On the other hand 
the inadequacy of the price coupled with 
the mention in the deed about the need of 
money on the part of the vendor, and the 
stipulation as to return of the purchase 
price to the vendee and the re-conveyance 
of the property indicate that the document 
was intended to be one of mortgage by way 
of conditional sale. I am, therefore, of 
opinion that the decision of the learned 
Subordinate Judge with regard to the con- 
struction of this document is not right and 
that the Munsif arrived at a proper decision 
on this point 

In this view of the matter, in my opinion, 
the judgment of the learned Subordinate 
Judge should be set aside and that of the 
learned Munsif restored with costs of this 
Court as also of the Court of Appeal below. 

Greaves, J.— I agree. 

z. k. Appeal allowed. 
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qubul ahmap. 

Second appeal against a decree of the 
Third Additional District Judge, Luoknow, 
at Hirdoi. dated the 30th September 1924, 
upholding th it of the As^stant '^Hector, 
First Class, Relgu n. District II irdoi, dated 
the fith July 1921. 

Mr. Rij Narayan Shukla, for the Appel- 

^Mr Iivn Charan. for the Respondent. 

JUDGMENT.— The decision of the 
learned Judge of the lower Court on the 
point of law is incorrect and on the point 
of fact it is summary as is usually the 
case with this learned Judge. The de- 
fence of a tenant who was sued for 
arrears of rent was that the rent claimed 
was contrary to the provisions of s. 47 of 
the Oudh Rent Act which was prevalent 
in 1919 when the holding was let to him. 
The lower Appellate Court held that s. 47 
of the Oudh Rent Act was repealed by Oudh 
Rent 1 Amendment; Act (IV of 1921) s. 28 so 
the rent claimed by the plaintiff was legal. 
This is not a correct view of the law. 
The rent was' excessive and contrary to 
law at the time it was fixed. The law 
applicable would be the law of the time 
when the defendant was admitted to the 
tenancy. At that time there could have 
been an enhancement of Rs. 18 0 only with 
I respect to the half rent recoverable by 
i the plaintiff. According to the defence the 
i plaintiff could recover rent at the rate of 
Rs. 25-14-9 only. This defence was correct 
and ought to* have been allowed by the 
lower Appellate Court. 

On facts the lower Appellate Court has 
written something which it is difficult to 
understand. It says that there was nothing 
to show that in the rent paid by the pre- 
vious tenant, any land of the Rani of 
Hatbnnrn was included. This observation 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Sbjoxd Rbnt Appeal No. 3 op 1925. 

August 24, 1925. 

Present Mr. Dalai, J. C. 

R \M ASREY— Dbfexdant— Appellant 

versus 

Klnn Sahib Munshi QUBUL AHMAD - 
PfAlNTIFP— RBarO^DEVT. 

Lvillord and tenant— Rent in exctss of that allowed 
by law— Repeal of law, effect of— Rent, whether can 
be recovered. 

\Va?re the real fixrl is exesuivo aai contrary 
lo U v »3 in force at the ti.na whan it i9 fiml, the 
Bubiiq'.ieat repeal of the law ha9 not the edict of 
enabling the landlord to recover the amount of such 
rent, 


must be due to want of knowledge of the 
record. The khataunies showing the area 
of land held by the previous tenants Bardi, 
Murli and Kallu and the statement of the 
patwari prove that the defendant is holding 
at present the identical lands from both 
the defendant and the Rani of Hathaura. 
Even the plaintiff never contested this 
statement of fact advanced by the defend- 
ant. 

In the result I reduce the amount decreed 
against the defendant to Rs. 27-13-6 with 
proportionate interest and costa. The rest 
of the plaintiff’s claim is dismissed with 
costs of all the Courts. 

N. H. Appeal dismissed, 
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CALCUTTA HIGH COURT. Dun possession of the land covered by the 

under-raged lease of the defendants. 

1'1‘e defence of the defendants was that 
they were the owners of kaimi mourashi 
tenancy of the homestead of one Jaga- 
mohun Bhuiya measuring about 2 kanisot 
lands and that in 12D3 the defendants sold 
the same to the plaintiff and on that very 
day they took a sub lease by a registered 
pntta from the plaintiff of a portion of the 
land sold by them to the plaintiff which was 
their own homestead comprising an area 
of I kani at a rent of Its. 1G a year which 
was fixed for !) years and that it was agreed 
by the plaintiff in that lease that the defend- 
ants shall never be liable to ejectment by 
the landlord. The defendants further 
alleged that the tenancy sold by them to the 
plaintiff was a permanent lease-hold interest 
in homestead land containing building, 
tanks, garden, etc., and the plaintiff desciib- 
ed his own right in the sub lease as that 
of' a kaimi mourashi raiyat" and in that 
capacity he granted the sub-lease to the 
defendants and, therefore, the plaintiff was 
estopped from showing that he was merely 
an occupancy raiyat and further that the 
Bengal Tenancy Act did not govern this 
case. 

The learned Mnnsif held that the plaint- 
iff was a raiyat with right of occupancy and 
that the defendants were under- raiyats and, 
therefore, the plaintiff was entitled to eject 
the defendants after service of notice 
under s. 4!) of the Bengal Tenancy Act, 
which he ‘found was duly served on the 


Appeal from Appellate Decree 
N o. 1047 of 1923. 

JuneS, 1925. 

Present:— Mr. Justice Cuming and 
Mr Justice Chakravarti. 

BIDI I CM U K I I I and others— Defen dants 
—Appellants 

VC vs US 

GOBINDA CHANDRA PA L— Plaintiff— 

Respondent. 

Bengal Tenancy Act (17// of 18S5\s. W -Evi- 
dence Act { I of l$72) t s. 115— Lease of homestead land 
— Agreement not to eject lessee— Lessor putting himself 
forward as owner of permanent heritable tenancy— 
Estoppel—" Raiyat," “kaimi mourashi,” meaning of. 

The words “ kaimi mourashi" are quite appropriate 
when used with respect to a permanent jama of a 
piece of homestead land, and apply very aptly to a 
non-agricultural tenancy, i p. 105, col. 2.] ’ 

The word "raiyat" does not necessarily mean an 
agricultural tenant. It is often usedin the mofxaril 
in its wider sense of meaning a tenant in general 
[ibid] 

The lessee of a piece of homestead land is ordinarily 
a tenant and not a raiyat. [ibid] 

Where a lessor agrees not to eject the lessee from 
the lands demised, he is bound by the contract 
made by him unless he can show that the contract 
is invalid in law. fp 105, cols. 1 & 2] 

Where a lessor of a piece of homestead land puts 
himself forward as the owner of a permanent heri- 
table tenancy describing his tenure as luimi 
mourashi and agrees not to eject the lessee from the 
land, the agreement is not invalid in law and the 
lessor is estopped from subsequently contending that 
ho is an occupancy tenant and that the lessee is an 
nnder-raiyat and that the agreement not to eject the 
lessee is invalid, [p. 10G, col. l. j 

Appeal against a decree of the District 
Judge. Noakhali, dated the 5th March 
1923, affirming that of the Munsif, First 
Court, Lakhraipur, dated the 29th No- 
vember 1920. 

Babus Itamesh Chandra Sen and Jitendra 
Kumar Sen Gupta, for the Appellants. 

Mr. Gunada CharanSen and Babu Nagen- 
dra Chandra Chaudhuri, for the Respond- 
ent. 

JUDGMENT. 

Chakravarti, J.— This is an appeal 
by the defendants and it arises out of a suit 
for khas possession of certain lands by the 
plaintiff after service of notice under s. 49 
of the Bengal Tenancy Act. The plaintiff 
stated that the defendants took an under- 
raiyati lease from them in 1293 of 1 kani of 
land for a term of 9 years and that the 
plaintiff on the expiration of the term of 
the lease served a notice upon the defend- 
ants under s. 49 of the Bengal Tenancy Act 
and that the defendants having refused to 
vacate the lands this suit is brought for 


defendants. The Trial Court decreed the 
plaintiff’s suit. 

On appeal by the defendants the learned 
District Judge has affirmed the decree of the 
Court of first instance and against this 
decree the defendants have preferred this 
appeal. 

The learned District Judge finds that 
in the entry in the Record of Rights 
the defendants were recorded as “settled 
raiyats under a raiyat'' which is clearly 
impossible. 

The learned Judge held the entry in the 
Record of Rights that the defendants were 
under-?-a?!/ats with a right of occupancy is 
of no avail to them because, they have failed 
to adduce any evidence that there was a 
local custom to the effect that under -raiyats 
could acquire a right of occupancy. 

The learned District Judge further held 
that the plaintiff was not estopped from 
showing that he was a raiyat with right of 
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can show that the contract is invalid in law. 
He seeks to do so by alleging that the lease 
on the face of it shows that the right of the 
lessor was that of an occupancy raiyat 
and, therefore, a sub- lease for more than !) 
years is void. 

The first question, therefore, which re- 
quires consideration is as to what was the 
status of the landlord and does the lease on 
the face of it show that the lessor was an 
occupancy raiyat. 

The lease does not contain any indication 

that the lease was for agricultural land and 

the lease was for agricultural purposes. 

The entire area of the land was described 

as the homestead of Jaga Mohan Blutiya 

consisting of and comprising "garden, road 

<iop«t. Lin I, chaliui with tank and pond” 

and the 1 han't let out to the defendants 

was described as the remaining 1 kani of 

— --- land comprising the "hhita garden, pathway, 

agricultural raiyat as the lease was evidently gopat> khn chatani cl i, c | ies au( j tan | c apper . 

of baslu land, namely, the homestead of tainillg t0 your ies idential homestead." 
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occupancy. In this view he held that the 
decision of the Full Bench in the case of 
Chandra Kama Xatli v. Amjad Ah Han 
(1) was applicable to this case and that the 
decree made by the Trial Court was correct 
and dismissed the appeal. 

In this second appeal the learned \akil 
for the appellants raised the following 
points 

First! i/.— That the learned District 
Judge was in error in holding that the 
entry of the Record of Rights was as stated 
by him and this mistake has vitiated his 
judgment. 

Secondly .—' That the description of the 
landlord in the lease of 12i)3 that they were 
“ kaimi mount shi raiyat'' did not mean that 
they were raiynts with right of occupancy 
but it meant that the plaintiff had a per- 
manent and heritable tenancy in the land ; 
the word 'raiyat' meant a tenant and not an 

• < . « • .at *i.i 


Jogu Mohan Bhuiya. 

Thirdly .— -That the plain tiff was estopped 
from alleging that he was merely an occup- 
ancy raiyat and not the holder of a per- 
manent heritable tenancy of bastu lands. 

Fourthly .—' That the entry in the Record 
of Rights was that the mder-raiyali of the 
defendants was with right of occupancy 
and chat the onus of proof showing the con- 
trary lay on the plaint ill and not upon the 
defendants as was erroneously held by the 
learned District Judge. 

Fifthly . — That the Bengal Tenancy Act 
did not apply to this case and that a notice 
under s. 49 of the Bengal Tenancy Act did 
not terminate the tenancy and, therefore, the 
plaintiff had no right to eject the defend- 
ants. 

Sixthly .—' That in the circumstances of the 
case the defendants were entitled to claim 
for the lands which was their homestead, 
the benefit of s. 182 of the Bengal Tenancy 
Act. 

A> to the first point, Mr. Sen who appear- 

6 j L^ e res P on ^ ent very frankly admit- 
ted that the learned Judge misread the 
entiy in the Record of Rights. I shall deal 
with the question as to the effect of the 
entry in the Record of Rights when correct- 
ly read. 

It is undisputed that the lessor is bound 
by the contract which he made and by which 
he agreed not to eject the tenants unless he 

48 ( 0 783^' CafU66; 32 ClL J - 29 °; 25 0- W. N. 4; 


The lessor described his right to quote 
the words of the lease (kaimi mount shi 
raiyat i ) in the homestead of Jaga Mohan 
Bhuiya and a sub lease of the homestead 
of the vendor was granted by the sub-lease 
of 125)3. The words kaimi mourashi are quite 
appropriate when used with respect to a 
permanent jama of a piece of homestead 
land. The only justification for calling this 
as an agricultural lease is the use of the 
word raiyat. The word 'raiyat ' does not 
necessarily mean an agricultural tenant. 
It is often used in the mof until in its wider 
sense of meaning a tenant in general If 
the word is read with the context I think 
the word should be read to mean a tenant of 
homestead land. The lessee of a piece of 
homestead land is ordinarily a tenant and 
not a raiyat. The lease- hold interest de- 
scribed is of lands forming homestead and 
there is no indication in the lease that any 
c u 1 tu ra 1 1 an d was deni i sed . J 

The description of "ka i m i mat rash i " applies 
very aptly to a nun -agricultural tenancy If 
the lands were agricultural or agricultural 
lease was intended the word occupancy 
raiyat so well known would have been used 
I am, therefore clearly of opinion that the 
lessor intended to put forward himself as 
the owner of a permanent heritable tenancy 

of a homestead land and in the face 
lease that is the only meaning which cm 
be ascribed to the words. The Dlainiiff ti 
my opinion, has failed to «Xf the 
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agreement not to eject the sub-tenant is in- 
valid in law. 

On the construction of the lease which I 
ave put upon it, the plaintiffs case would 
ail because, the Bengal Tenancy Act will 
have no application to the sub lease held by 
the defendant. 

In the circumstances of this case it is 
not necessary todeal with all the points rais- 
ed on behalf of the appellants. 

Even assuming that the plaintiff was an 
occupancy raiijat I think that the principle 
laid down by the Full Bench if applied to 
this case, the plaintiff would be estopped 
from showing that he was an occupancy 
raiyat, or that the defendants were under- 
raiyats and that the agreement not to eject 
the defendants was invalid. 

The plaintiff in order to show that the 
estoppel does not arise must show that the 
sub-lease “on the face of it" was by an occu- 
pancy raiyat. As I have already pointed out 
the lease described the right of the plaintiff 
as "kaimi mourashi" as distinguished from 
an occupancy raiyat. It is true that an 
occupancy right is also permanent and 
heritable. The lease shows that the lands 
were bastu lands, and, therefore, it cannot 
be said that the sub lease on the face of it 
was one granted by an occupancy raiyat 
to an under- raiyat. The plaintiff is, there- 
fore, estopped from showing that the de- 
fendants were under -raiyats. 

The learned District Judge, as I have 
already said, took an erroneous view of 
the entry in Record of Rights. He is, also 
in error in saying that the onus of proving 
that the defendants acquired an occupancy 
right under a local custom, lay on them. 
The Record of Rights is in their favour and 
it was for the plaintiffto rebut it. 

We think, therefore, that the plaintiff is 
not entitled to eject the defendants and his 
suit must fail and is dismissed with costs in 
all Courts. 

Cuming, J.— I agree. 

Z. k. Appeal allowed. 
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MADRAS HIGH COURT. 

Civii. Miscellaneous Petition No. 2153 

of 1922. 

September 1G, 1924. 

Present: — Mr. Justice Ramesam 
and Mr. Justice Reilly. 
NADUVlL MADAM PARAMESWARA 
BHARAT I GAL alias AZHAKAPRA 

S W A MI' YAR A V A RG AL— Petitioner 

versus 

T. P. S. ISSOOP ROWTHAN and others 
—Respondents. 

Religious endowment— Custom-Succession— Hull— 
Head of mutt in Satire State, ex-officio trustee of 
public temple in British India— Dismissal from head- 
ship of nmtt by Government of Native State, whether 
effects forfeiture of trusteeship of temple. 

Where the head of a mutt situate in a Native State 
was, as such, the trustee of a public temple in British 
India which latter was, however, an independent 
institution governed by its own usages, and the 
Government of the Native State in exercise of its 
sovereign powers dismissed the head of the mutt and 
appointed another person to the office, and it was 
found that all the proved successions to the two offices 
were to simultaneous vacancies both in the mutt 
and the temple caused by the death of the prior 
incumbents : 

Held, that the dismissal of the head of the mutt did 
not operate to effect a forfeiture of and create a 
vacancy in the trusteeship of the temple, and that the 
person appointed as the head of the mutt did not 
automatically succeed to the trusteeship of the temple 
which had not been vacated, [p. Ill, cols. 1 & 2.J 

Petition praying that in the circumstances 
stated in the affidavit, filed therewith, the 
High Court will be pleased to direct that 
Naduvil Madam Parameswara Bharatigal 
alias Azhakapra Swamiyar Avargal, Trus- 
tee of Naduvil Mutt, and as such the Udama 
of Pudukode Devaswom, be brought on re- 
cord as appellant in Second Appeal No. 1080 
of 1922, preferred to the High Court against 
a decree of the District Court of South 
Malabar, in Appeal Suits Nos. 1041 and 
1059 of 1920, preferred against the decree 
of the Court of the District Munsif, Alatur, 
in Original Suit No. 194 of 1917 and 
allowed to proceed with the said second 
appeal. 

This petition comirg on for hearing on 
7th August 1923 after service of notice on 
the former Madathipathi, upon perusing 
the petition and the affidavit filed in support 
thereof, the counter-affidavit filed on behalf 
of the 9th respondent, former Madathipathi, 
the two reply affidavits on behalf of the 
appellant and the further counter-affidavit, 
dated 14th April 1923, and filed by the former 
Madathipathi and upon hearing the argu- 
ments of Mr. S. Srinivasa Ayyangarmd 
Mr. T. S. Anantaraman, for the Reti- 
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tioner, ami of Mr. T. R Ramachandm 
Ayyar and Mr. N. 11. Krishna Ayyar, 
for the 9th Respondent, former Madathi- 
pathi, the 4th and 8th Respondents having 
died and no legal representatives having 
been brought on record within the time 
allowed bylaw and the other respondents 
not appearing in person or by Pleader the 
Court (Odgers and Hughes, JJ.,) made the 
following 

ORDER.— -The preliminary question in 
Second Appeal No. 1080 of 1922 is whether 
the applicant Parameswara Bharatigal alias 
Azhakapra Swamivar is entitled to carry 
on the appeal under the provisions of 
0. XXII, r. 10 (1). It is alleged that this 
Swami has displaced the former head, one 
Narayana Bharatigal alias Kappiyur Swami- 
yar, as head of the Naduvil Madam in 
Triehur, Cochin State. It is objected that 
even if this is so, it does not affect the 
latter’s rights over the Pudukode Devas- 
woni which is situated in British India. 
The question which is preliminary and 
must be tried is whether the Pudukode 
Devaswom in British India is appurtenant 
to and forms part of the institution of 
Naduvil Madam, Triehur, Cochin State, 
and whether the trusteeship of this Madam 
and the Pudukode Devaswom has devolved 
on Azhakapra Swamivar. Evidence on 
this point will have to be taken. 

It should be added that it was at one 
time alleged before us that Kappiyar Swami- 
yar was of unsound mind. This allegation 
has now been withdrawn and no question 
will arise as to this. 
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Madam and the Pudukode Devaswom has 
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devolved on Azhakapra Swamivar. In his 
affidavit before the High Court in these 
proceedings, Azhakapra Swamivar claims 
to be the head of the Naduvil Madam by 
virtue of his appointment by the Cochin 
Government after the dismissal of his pre- 
decessor Kappiyur Swamivar under t he 
Cochin Regulation I of 1081 or 1 906. He 
also claims that, the Pudukode Devaswom is 
appurtenant to Naduvil Mutt. In his 
counter-affidavit, Kappiyur Swamivar claims 
that he owns this Naduvil Mutt, that the 
Pudukode Devaswom is not subordinate 
to the Naduvil Mutt, but is an independent 
institution, that lie is in possession of the 
Pudukode Devaswom, that the Cochin Go- 
vernment has not deprived him of the 
headship of the mutt and that he reserves 
his status as British subject. No issues 
were framed beyond those indicated by the 
High Court. The first question for con- 
sideration is whether ilie Pudukode Devas- 
wom is appurtenant to the Naduvil Mutt or, 
as the counter-petitioner contends, an inde- 
pendent institution. A quantity of docu- 
ments has been filed to shoiv that the 
Devaswom lias always been under the 
management of the head of the Naduvil 
Mutt. The plaint in this suit filed by 
Kappiyur Swamiyar is itself relevant. 
Therein he styles himself head of Naduvil 
Mutt and Udamaof Pudukode Devaswom. 
Udama usually implies ownership and 
certainly does not admit the idea of inde- 
pendence. Rama Variar, petitioner’s wit- 
ness no J, holds lands under the Pudukode 
_ Devaswom and was ordered to take renewal 

The District Judge of South Malabar not hy the Devaswom, but by the manager of 

the mutt, Ex. A. Receipts granted by the 
same person (Exs. B, C) bear the name of 
the mutt head but they are in connection 
with the Devaswom property. Exhibit D 
evidences receipt for money paid to the 
agent at the muff office. Exhibit E series 
shows that the accounts of the Devaswom 
were kept at the muff office. Exhibits G, H 
J are demises of Devaswom lands by Kappi- 
yur Swamiyar. Exhibit N is a power-of- 
attorney granted by Kappiyur Swamivar to 
the present petitioner in which the Devas- 
wom property is described as being i n 
charge of the mutt. Exhibit Q is another 
plaint tiled by Kappiyur in which he admits 
that the Devaswom property is nn der the 
muff. There are similar admissions by his 
predecesso^m-utle referred to in the jud£ 
ment, Ex. T. Subordinate Devaswoms aro 


is requested to hear and determine this 
point and submit his findings in two 
months. 

Ten days will be allowed for objections 
to the finding after the return of the same 
is posted up in the notice board of the 
High Court. 


In compliance with the above order the 
District Judge of South Malabar submitted 
the following 

FINDING.— 1. This petition has been 
Bent down by the High Court under its 
order, dated 7th August 1923, for a finding 
yhether the Pudukode Devaswom in British 
India is appurtenant to and forms part of 
the institution of Naduvil Madam in Cochin 
State and whether the trusteeship of this 
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admitted in the Malabar Gazette notice, Exs. 
AA. Exhibits KK-1 to l'j are also fcanoni 
demises granted by the head of the mutt. 
Exhibit 11 series are accounts kept for the 
De vas worn at the mutt head ofibe in 
which two serial numbers are given, one 
for the Devaswom and one for the 
mutt. The temple accounts were kept 
separate from the mutt accounts as evidenc- 
ed !>y Exs. 14, 10, IS. 19 series. Counter- 
petitioners witness No. 1 stated that the 
Madathipathi of the Xaduvil Mutt is the 
Urallan ipso facto of all the Devaswoms and 
likewise his successor. All the amounts 
received from the Devaswom are entered 
in the headquarter accounts. In the light 
of this evidence, it is impossible for the 
counter-petitioner to contend that the Deva- 
swom is independentof the mutt. No doubt 
it is treated as a separate endowment, and 
no one has ever suggested that its property 
or income is mixed indiscriminately with 
that of the mutt. Nevertheless it is quite 
clear that the immemorial managers of the 
Devaswom have been the heads of the 
mutt for the time being. I find that the 
Pudukode Devaswom in British India is 
appurtenant to Naduvil Mutt in Trichur in 
this sense that the head of the Naduvil Mutt 
has always acted as manager or trustee of 
the Devaswom. 

2. It remains to decide on whom the 
headship of the mutt has devolved. Kappi- 
yur Swamiyar was found to have succeeded 
to the headship of the mutt in High Court’s 
order in C. M P. Nos. 3842, 38G2 and 3.8G3 
of 1915, Ex. 24. In 190G the Cochin Govern- 
ment passed Regulation I of 1081 (Ex. U) 
empowering the Diwan to call upon the 
trustees of any institution— and under s. 4 
(2) Madathipathis are included in the term 
trustee— to furnish accounts (s. 5) empower- 
ing him to fine any trustee who disobeys 
such order and ultimately to dismiss him 
(s. 7). Acting in pursuance of this Regula- 
tion, the Diwan lined Kappiyur Swamiyar 
on 26th November 1920, Ex. W, and finally 
dismissed him on 18th March 1922, Ex. Y. 
In his review petition of 27th October 
1922, Ex. 57, Kappiyur Swamiyar admits 
his removal from the headship of the mutt 
and the appointment of the petitioner in his 
stead and requests that the order may be 
revised. “In the interests of the mutt the 
cancellation of the order of dismissal is 
urgently needed and the petitioner, t herefore, 
humbly prays for its cancellation.” In his 
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further petition, dated 8th March 1923, 
Ex. 58, he again admits that he is removed 
from the headship of the mutt and that 
the petitioner has been appointed to its 
management with disastrous results to the 
working of the mutt The petition sets forth 
that the order of dismissal was passed under 
the misapprehension of the true facts, but I 
do not find that the right of the Cochin 
Government to dismiss the Swamiyar for 
good cause is disputed. It has been’argued 
before me that the order under this Regula- 
tion is an act of a foreign Government 
which need not be regarded by British 
Courts, and also that even if Kappiyur 
Swamiyar was legitimately dismissed from 
the headship of the Naduvil Mutt, nonethe- 
less, he would still continue to be the trustee 
for such property under the control of the 
mutt as happens to lie in British territory. 
The general principle is clearly enunciated 
in Dicey’s Conflict of Laws, head III, 
page 23: “Any right which has been duly 
acquired under the law of any civilized 
country is recognized and, in general, en- 
forced by English Courts, and no right 
which has not been duly acquired is enforc- 
ed or, in general, recognized by English 
Courts.” No one disputes that the sove- 
reign power exercised by the Government of 
Cochin includes the right to control reli- 
gious bodies and when once this right is 
embodied in the form of a regulation, that 
regulation becomes part and parcel of the 
conslitution of the institutions which it 
controls. Kappiyur Swamiyar was only 
head of the Naduvil Mutt because he suc- 
ceeded to the headship in accordance with 
the constitution of that body This point was 
very fully discussed in the previous pro- 
ceedings, first in this and subsequently in 
the High Court. Ex. 24. Now that the order 
of the Cochin Government has been passed 
dismissing him he has lost the headship 
equally in accordance with the constitution 
of the body. 

3. it was argued that even if the position 
of the parties had been thus determined in 
the Native State of Cochin, still that could 
not affect a claim to succeed to immoveable 
property in British India. I see no force in 
this argument, and the analogy of adoption 
which was pressed by the petitioner appears 
to me to be sound. 

In Keesara Vcnkutappoyya v. Nayani 
Venkataranga Iiao (1;, the principal plaint- 

(1) 59 Ind. Cas. 978; 43 M. 288; 3 8 M. L. J. 149. 



[90 1 0 . 1925 ] 

iff sued foi the recovery of real property in 
British India claiming to be the duly adopt- 
ed son of the daughter of the last owner. 
The adoption was by virtue of an unregister- 
ed authority to adopt executed in a .Native 
{state which would have been invalid in 
British India, but none the less was held to 
render the adopted son capable of inheriting 
real property in British India. 

4. The counter-petitioner relies strongly 
upon the ruling in Goswami Shri Girdharji 
v. Madhowdas Premji (2). The question 
which determined that suit was whether the 
trustee of a certain shrine who had been 
deported from the State of Odeypor* had 
been removed from his office of trustee by a 
competent Tribunal (page 614). It was held 
that the deportation in that case did not 
deprive the plaintiff of his trusteeship. But 
in the present suit where the counter-peti- 
tioner has been dismissed under a Regulation 
expressly devised for the control of trustees, 
it cannot be held that there has been no 
competent Tribunal. There is no necessity 
that the Tribunal should be judicial, so that 
the petitioner would have to sue for a judi- 
cial declaration that the order passed under 
the Regulation was valid, before he could 
cite the authority of that order in British 
India. So far as the Britisli Courts are 
concerned the action of the Native State is 
tantamount to the action of a private party 
acting in accordance with the law of the 
locality. A private person legally adopts 
or a Diwaii legally dismisses and appoints, 
and the British Courts admit the validity 
of such legal action. The right which 
has been duly acquired (to repeat Dicey) is 
recogriized. 

5. Accordingly I find that the trusteeship 
of the Madam and of Pudukode Devaswom 
has devolved on Azhakapra Swamiyar, the 
petitioner. 
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no legal representatives having been brought 


The Civil Miscellaneous Petition coming 
on for hearing after the return of the finding 
from the lower Court upon the issue referred 
by this Court for trial on the 27th, 28th 
and 29lh August 1924 and the 1st September 
1924, upon hearing the arguments of Mr. 
l.S. Anantanarayana Ayyar and Mr. S. 
Sirruvasa Ayyangar, for the Petitioner, 

iwr \r^ r * R a7iiac h ar idra Ayyar and 

Mr. iV. A. Krishna Ayyar for the 9th 
Kesponden t, the former Madathipathi, the 
4th and 8th Respondents having died and 

(2) 17 B, 600; 9 Ind, Dec. (s. s.) 393. 


on record within the time allowed by law 
and the other respondents not appearing 
in person or by Pleader and the petition 
having stood over for consideration till 
this day, the Court made the following 

ORDER. 

Ramesam, J, — In 1917, one Xarayana 
Bharat i alias Kappiyur Swamiyar tiled a 
suit as Udama of the Pudukode Devaswom 
against cerlaiu Muhammadans for declara- 
tion and injunction in respect of a site. 
The matter went up on appeal before the 
District Court of South Malabar and was 
decided against the Devaswom. A second 
appeal had to be tiled. On the ground that 
Naiavana Bharati had ceased to be the 
head of the Devaswom and that lie him- 
self became its head, one Parameswara 
Bharati alias Azhakapra Swamiyar filed the 
second appeal. He was asked to state how 
his right accrued. He then filed Civil Mis- 
cellaneous Petition No. 2153 of 1922, dated 
25th August 1922, supported by an affidavit 
In this affidavit it was alleged that the 
suit properties belonged to Pudukode Deva- 
sworn. 

“ The said Devaswom and all properties 
belonging thereto are appurtenant to 
and form part of the endowment of the 
iNadtml Madam situated at Triehur, Cochin 
State^and, as such, the head and trustee of 
he Raduvil Madam for the time being, is 
Hie Ldama and Manager of the Pudukode 
Devaswom The Cochin Government, act- 
ing under Regulation I of 1081 (M. E.) dis- 
missed Narayana Bharati by its proceedings 

^ M 1 ? 1 J 9 - 2 ’ fl T the office of the 

said Naduvil Madam and apoointed by the 

same proceedings, the petitioner as head 

and trustee of the said Madam. The affi- 

davit also alleged that the said Narayima 

Bharati had been of unsound mind for 

nearly one year ; but this ground has since 

been abandoned and need not be referred 

ffia ga ‘, n ' A counter -aflidavit and reply 

fna "™ filetl aiKl brothers 
(Odgers and Hughes. JJ.) called for | 

findtng on he questions raised by these 

affidavits which are stated thus' “wnlVu 

the Pudukode Devaswom in British India 

is appurtenant and forms part of tht ; 

stitution of Naduvil ZZ V 

Stat '. “ad whether the trusSX 
of Madam and the Pudukode TW* p 
has devolved on AzhakSma%2 SW T 
The District Judge, SoM^ hL 
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.•eat up his findings, and objections have 

• 1 I V T 
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been filed by the respondent (Xa ray ana 
Bharati). 

The learned Judge in the course of the 
finding has said “Kx- 11 series are accounts 
kept for the Devaswom at the mutt head 
ofiice in which two serial numbers are 
given, one for the Devaswom and one for 
the mutt. The temple accounts were kept 
separate from the mutt accounts as evidenced 
by Exs. 14. 10, 18, 19 series . . . Xo 
doubt, it is treated as a separate endow- 
ment, and no one has ever suggested that 
its property or income is mixed indiscrimi- 
nately with that of the mult. But 
he also said “In the light of this 
evidence, it is impossible for the 
counter-petitioner to contend that the 
Devaswom is independent of the mutt. 
Finally he stated his finding thus: “I 
find that Pudukode Devaswom in British 
India is appurtenant to Naduvil Mutt in 
Trichur in this sense that the head of the 
Naduvil Mutt has always acted as manager 

or trustee of the Devaswom. 

Mr. 8 Srinivasa Avyangar who appeared 
for Parameswara Bharati lias admitted 
before us that the two are entirely inde- 
pendent institutions and the endowments 
are separate and the Pudukode Devaswom 
is appurtenant l to the Naduvil Madam 
only in the sense that the succession to 
Pudukode Devaswom is dependant on that 
to the Madam and in no other. Ills 
language is “for purpose of succession 
only Pudukode is dependant. This very 
fair admission of Mr. Srinivasa Avyangar 
reduces the points for determination to 
onlv one, vis., what are the rules regulat- 
ing the headship of Pudukode Devaswom ? 
How is it vacated and how is a vacancy 
filled up? Apart from such rules of suc- 
cession the Pudukode Devaswom is not 
appurtenant to the Naduvil Madam. 

1 Pudukode Devaswom is a public temple 
in British territory. It is not a private 
institution. It does not belong to any 
private individual or to any other institu- 
tion— not even the Naduvil Madam. Ihis 
is clear after the admission mentioned above. 
The Naduvil Madam is a mutt at lnchur. 
Cochin Both institutions are governed by 
their respective usages and apart from 
usage, the law governing such usti ut.ona 
in the respective territories. In the pre 
‘eut case! we are not concerned d.rect „ 
with Naduvil Madam. But we o 

determine the usage regulating the Pudu 
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kode Devaswom [ Gossami Shri Gridharji v. 
Romanlalji Gossami (3)] and if, for the pur- 
pose of determining this question, we have 
to look to the rules or law regulating Nadu- 
vil Mutt, such rules or law will have to be 
adverted to only to that extent. 

Now, let us turn to the history of the 
Pudukode Devaswom. We do not know 
when, by whom and subject to what 
regulations it was founded. So far as we 
know, its history begins in 1843. Exhibits 
1 to V show that Arur Thirumumbil was 
the head of Naduvil Mutt and also manager 
of the Pudukode Devaswom. Exhibits VI 
to IX show that Vishnu Bharati alias 
Naduvath Swamiyar was the head of the 
mutt and Devaswom in 1846. Exhibit KK 
shows that he was succeeded by Manjan- 
patta Swamiyar and Ex. JJ shows that 
Hariswara was the Swanii in 1860. Pakara- 
vur Subramanya Swamiyar managed both 
the institutions from 1883 to 1892. He was 
succeeded by Thaikat Swami, whose regime 
covers the period of 1892—1895. Pakara- 
vur Vishnu Bharati was head from 1895 
to 1915. In his time there was an import- 
ant litigation. His junior Swami sought to 
have him removed from the headship (Ex. 
T). He was succeeded by the respondent 
(Kappiyur Narayana Bharati) in 1915. In 
1916 there was litigation between Pallipat 
Kama Bharati and him (Ex. 24). All these 
Swamivars were heads both of the Naduvil 
Mutt and of the Pudukode Devaswom. As 
each Swami died, the senior of the Swami- 
yars initiated by him succeeded to the two 
offices. These are the facts from which any 
rule or rules (by way of usage) regarding 
the Devaswom have to be inferred. 

One rule of succession that can be easily 
inferred is that, if the head of the Pudu- 
kode Devaswom dies and there is a vacancy 
the head of the Naduvil Mutt will succeed 
to the headslrp of the Devaswom also. By 
the very nature of the rule, the vacancy 
will be simultaneous in both the institu- 
tions and the same person succeeds to 
both. He first succeeds to the Naduvil 
Mutt and bv reason of his position as head 
of the mutt and the simultaneous vacancy 
in the headship of the Pudukode Deva- 
swom, he succeeds to the latter also. So 
much is admitted by both parties. But 
this is not enough to solve the problem 
before us. In the case before us there is 
no vacancy* by death. There is a vacancy 

(3) 17 C. 3; 1C I A. 137; 13 Ind. Jur. 211; 5 Sar, P. 
C. J. 350: 8 Ind. Dec. p>. s.) 541 (P. C.). 



[901 C. 1925] MULIBAI V. SHEWARAM MEKGHBAJ. Ill 

the" case of the mutt by dismissal by depends on usage and we hare no materials 
: orei"n Government. Due., this vacancy to answer the question properly Again, 
° in u ie while conceding that a distinction may 


in 

a foreign Government 
involve a simultaneous 
headship of the Devas 
is a vacancy, iliei 
for a successor, 
tion is that the usage 


__. o _ regulating the raja — 

Devaswom not only involves that the sue- certain cases, it is doubtful whether, "hen 
cessor in the headship of the mutt (on the office is only one, we can split it up 


cessor in the headship .. . . 
the death of the prior incumbent causing 
a vacancy in respect of the headship of 
both the institutions) also succeeds to the 
headship of the Devaswom, but also that 
the loss of the headship of the mutt by a 
cause other than death involves the divest- 
ing of the headship of the Devaswom. 
Once the divesting is found, the further 
succession can be easily ascertained. But 
what is the evidence for such usage as 
will involve the divesting of the headship 
of the Devaswom as a consequence of the 
dismissal from the headship of the mutt, 
There is no such evidence nor can there 
be such. As I have already pointed out, 
the only history available to us is from 
1843, i. e., a period of eighty years. Dur- 
ing this period, no such case has occurred. 
It is impossible to hold that the usage 
proved, viz., one relating to succession 
on vacancy covers the case, where there 
is no vacancy (strictly) and' includes the 
proposition required by the petitioner that, 
the loss of the headship of the mutt 
involves a forfeiture of the headship of 
the Devaswom. The proposition or rule 
is penal in its nature and must be strictly 
proved. There is no such proof. On this 
ground we hold that the reepondent (Nara- 
yana Bharati) has not lost the headship 
°i tlie Devaswom as a result of the loss of 
the headship of this mutt, and he is the 
proper person to continue the second 
appeal. In this view, the further questions 
debated by the learned Vakils need not be 
considered. 

One such question raised by Mr. Rama- 
chandra Ayyar is that the removal 
from the secular headship does not 
necessarily involve the removal from the 
spiritual headship. The Cochin Govern- 
ment has removed his client only from the 
management. No human power can remove 
mm from the spiritual headship. This 
may be so. But the further difficulty in 
io f k a Pphc at ion of the argument is what 
tLt h ® ad ® hl P (spiritual or secular) 

WdSin n 6ad ° f the mutt for the 

headship of the Devaswom j This itself 


into two. 

A second point raised by Mr. Rama- 
chandra Avyar is that we can go into the 
validity of the order of the Cochin Govern- 
ment, in 60 far as it affects an institution in 
British territory and if we find it not justifi- 
ed, refuse to recognize it in so far as it is 
sought to be applied to the Pudukode Devas- 
woin. This contention raises interesting ques- 
tions of Private International Law and has 
been ably argued on both sides. But, in the 
view taken by us, it need not be pursued. 

I agree with the order proposed by my 
learned brother regarding substitution. 

Reilly, J.— I agree that whatever may 
be the exact effect of the order of the Cochin 
Government on the position and rights of 
Xarayana Bharati in the Naduvil Mutt, it 
has not been proved that, according to the 
usage of the Pudukode Devaswom he has 
been divested of the office of trustee of 
that Devaswom. He must, therefore, be 
recognized as trustee of the Devaswom 
ent itled to conduct litigation on its behalf. 
This petition must be dismissed with costs. 

Respondent, Xarayana Bharati, will be 
substituted for petitioner as appellant in 
Second Appeal No. 1080 of 1922. 

Memorandum of costs will follow. 

v. n. v. 

K - Petition dismissed. 

Mi 53 Ind. Cas. 28$; 13 M. 253; 37 M. L J 460- 
ni»19) M. W. X. S50; 17 A. L. ,1. 1097; 10 L W C4‘>- % 
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(5) 57 Ind. Cas. 564; 14 51. 283; (1020) 51 W N 
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h onc I ■ "-tner to recover debt due to partnership, main- 
tainability of— Other partners, whether necessary 
pa rt ies—Tra nsf e r of Property .let (IV 0 f ISb.’). s. l.'.O 
— Assignment of interest, mode of. 

Ordinarily all the individuals constituting a partner- 
ship are necessary parties to a suit to recover a debt 
duo to the partnership. Where there are several 
partners in a tirm and only one of them files a suit to 
recover a partnership debt, the suit is not maintain- 
able unless and until the other partners are brought 
on the record. Where, however, one of the partners 
is able to substantiate that the reason for the appear- 
ance of the other partners on the record has ceased to 
exist by reason of their censing to have anv interest 
in the ■partnership, the suit is maintainable without 
bringing the other partners on the record, fp. 113, 
cob 2.J 

Section 130 of the Transfer of Property Act provides 
only one mode of the devolution of the interest of one 
person to another and cannot be said to exhaust all 
other ways and means by which the interest of one 
person may be transferred to another [p. 113, col. 1.) 

Mr. Dt pelt and Cltandumal, for the Plaintiff. 

Mr. Fate hcli a nd Assudamal, for the De- 
fendant. 

JUDGMENT.— The plaintiff in this 
suit is one Mulibai, wife of Hargundas. 
She states in her plaint that her mother 
Gangabai widow of of Hiranand Lunidaram, 
carried on business in partnership with two 
other parsons, Khushiram and Teckchand, 
both at Karachi and in Sukkur under the 
name of Hiranand Lunidaram, At Karachi 
the firm of Hiranand Lunidaram did some 
commission agency business for the defend- 
ant, and it is alleged that on this commis- 
sion agency business, there is a sum of 
Its. 3,398 odd due and payable by the de- 
fendant after the death of Gangabai. The 
plaintiff who describes herself as the only 
heir of Gangabai filed a suit against the 
two other partners for a dissolution of the 
partnership and settlement of . the partner- 
ship account. The Suit No. 6(i of 1917 was 
decreed by Sub-Civil Court of Sukkur and 
under this decree the plaintiff alleges that 
she alone became entitled to all the assets 
and liabilities of the firm of Hiranand 
Lunidaram, and she, therefore claims the 
right to maintain the present suit exclusive- 
ly in her own name and on her own behalf. 

With the consent of the Pleaders of the 
respective parties I coniine my decision 
to only one point in the case, and that is 
whether Mulibai individually can maintain 
this suit. It has been strenuously contend- 
ed by the defendant that she cannot and 
that the two other partners in the firm of 
Hiranand Lunidaram must be on the record 
either as plaintiffs or defendants. Suit No. 
67 of 1917 in the Sukkur Sub-Civil Court 
was filed by the plaintiff Mulibai against 
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two persons Khushiram, a brother of 
Gangabai and a partner in the firm of Hira- 
nand Lunidaram and Teckchand who was 
a managing partner of the business carried 
on in Karachi under the name and style of 
Hiranand Lunidaram. The suit resulted in 
a compromise decree, in terms of which it 
was held that the partnership existing be* 
tween Gangabai, Khushiram and Teckchand 
was dissolved on the death of Gangabai, 
and all the assets and liabilities of the 
partnership firm of Hiranand Lunidaram 
were vested in the plaintiff .and she alone 
was declared to have a proprietary interest 
in the said firm of Hiranand Lunidaram 
and entitled exclusively to recover all the 
outstandings due to it. A consideration of 
the terms of this decree is important for, 
in my opinion, it throws considerable light 
on the question raised, whether, Khushiram 
and Teckchand are necessary parties to the 
present suit. 

It is also very significant to observe that 
both Khushiram and Teckchand were ex- 
amined on commission in this case at the 
request of the defendant’s Pleader. Both 
were asked “Are you interested in the assets 
and liabilities of the firm of Hiranand 
Lunidaram ?" And the answers of both 
these witnesses were in the negative. 
It is abundantly clear from the evidence 
of Khushiram and Teckchand that since 
the decree of the Sub Civil Court of Sukkur, 
they disclaim all interest in the firm of 
Hiranand Lunidaram. The question, there- 
fore, arises whether despite this disclaimer 
and the terms of the aforesaid decree, 
Khushiram and Teckchand are yet necessary 
parlies to the present suit, and the suit by 
Mulibai in her individual capacity is un- 
maintainable. Mr. Fatehchand for the de- 
fendant in contending that the suit by 
Mulibai alone is unsustainable relies mainly 
on the provisions of s. 45 Indian Contract 
Act. He argues that under the provisions 
of this section, it was obligatory on the 
plaintiff to place on record the other 
partners in the firm of Hiranand Lunida- 
ram, as they are necessary parties. 
According to him. the decree of the Sub- 
Civil Court, Sukkur was purely one in 
personam and not in rem and herce not 
binding on the defendants who were not 
patties to it and, therefore, whatever be the 
effect of that decree on the partners inter se, 
it is perfectly ineffectual against the present 
defendants. Further, Mr. Fatehchand con- 
tends that if the plaintiff bases her cause 
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of action on the assignment to her by the present case, it has been established on the 
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other two partners of their interest in the 
firm of Hiranand Lunidaram such an assign- 
ment ought to fulfil the requirements of 
ss. 130 and 131 of the Transfer of Property 
Act and as this is wanting in the present 
suit, the interest of the two other partners 
in the firm cannot be said to have devolv- 
ed upon the plaintiff. 

Section, 45, Indian Contract Act is as fol- 
lows:— 

"Where a person has made a promise to 
two or more persons jointly, then, unless a 
contrary intention appears from the con- 
tract, the right to claim performance rests 
as between him and them, with them during 
their joint lives, and after the death of any 
of them, with the representative of such 
deceased person jointly with the survivor 
or survivors, and, after the death of the 
last survivor, with the representatives of 
all jointly." 

This section is perfectly clear and un- 
ambiguous in its terms, and there can be no 
doubt whatever that in the case of a part- 
nership all the individuals constituting it 
are necessary parties to a suit in which a 
debt due to the partnership is claimed. In 
the present suit, it is not denied that the 
amount claimed from the defendant was 
due to the firm of Hiranand Lunidaram, 
and, therefore, the right to claim this 
amount rests with all the partners in this 
firm. The question that now arises is whe- 
ther by reason of the decree of the Sub- 
Civil Court, Bukkur, which unmistakeably 
declares that the proprietary rights in the 
farm of Hiranand Lunidaram after its dis- 
solution are vested in Mulibai exclusively 
and she alone is entitled to the assets and 
liabilities of the firm, it was still obligatory 

on her to make Khushiram and Teckchand 

, th m S L Ult either 33 Plaintiffs or as 
defendants. The industry and ingenuity 

SL w re3PeCtlVe , P , leadersinthis s,lit lias 
not been successful in placing before me 

any case law on the subject for my guidance 

and the point, therefore, seems to be re's 

Trw' T r h n Ugh no doubt 8 - 130 of ’the 
cnnrjft er of f Pl '°P ert y. Act prescribes certain 

to another of Ma ^ P. son 


from ue 01 iae devolution ofinte 
from one person to another, but could not 
be said to exhaust all other ways and 
means by rvhich the internet of one person 
W y 1)0 tra n»ferred to another, In the 
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strength of the decree of the Sub-Civil 
Court that all the rights and interests of 
Khushiram and Teckchand in the firm of 
Hiranand Lunidaram have been assigned 
to the plaintiff, and I, therefore, take it that 
there has been a devolution by operation 
of law. To come to any other conclusion 
would be tantamount to render the decree 
of the Sub-Civil Court, Sukkur, nugatory. 
Both Khushiram and Teckchand of their 
free will and consent have relinquished all 
rights to any outstandings due to the firm of 
Hiranand Lunidaram They have consent- 
ed to all the proprietary rights in their 
firm beingvested in the plaintiff, and they 
have further ratified their consent by their 
unequivocal admission that they have ceased 
to have any interest in the firm of Hiranand 
Lunidaram. Therefore, though there may be 
no doubt as to the normal necessity under 
s. 45, Indian Contract Act of having all 
the partners on the record in a suit brought 
to enforce a partnership claim, I do not 
think that it is absolutely obligatory to do 
so if one of the partners is able to sub- 
stantiate that the reason for their appear- 
ance on the record has ceased to exist by 
reason of their ceasing to have any interest 
in the partnership. No doubt when there 
are several partners in a firm, and only one 
of them files a suit to recover a partnership 
debt, the suit would be unentertainable 
unless and until the otherpartnersareon the 
record. This is what is really involved in the 
provisions of s. 45, Indian Contract Act, and 
a contravention of the provisions of the sec- 
tion would be to expose a debtor to harass- 
ment by a multiplicity of suits. But 
cases may well arise when only one of the 
partners may institute a suit. There 
may be collusion between the debtor and 
the other partners, or there may bean as- 
signment of interest by the other partners 
o the partner suing. All the interests of 
the other partners may be devolved bv opera- 
tion of law on the partner suing. In these 
and the like cases provided they are 
satisfactorily established the applicability 
of s. 45, Indian Contract Act, to them, in mv 
opinion, would cease to exist y 

Wr. Fatehchand for the defendant urged 
that the defendant in the present suit was 

JnH a tK ar y tothe u sult iu tb e Sukkur Court 
and the decree therein could have no bind’ 

e , ffe( up k °n him- The Sukkur suit was' 
as I have observed for the dissolution o? 
the partnership and the settlement of th| 
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partnership accounts, and the defendant 
would have no locus standi in that suit by 
the virtue of the decree passed therein the 
defendant can have no reasonable apprehen- 
sion that he is still exposed to the risk of 
having a suit filed against him by the 
other partners in the firm of Hiranand 
and Lunidaram. Hence this objection to 
the maintainability of the suit by Mulibai 
alone cannot be allowed to prevail. It 
appears to me that it has been clearly 
established that Mulibai alone is competent 
to sue and the suit by her is, therefore, 
maintainable. 

Suits Nos 150 and 194 of 1921 have also 
been filed by the same plaintiff Mulibai 
in her individual capacity against other 
debtors of the firm of Hiranand Lunidaram 
and the same question as to hercompetency 
to sue alone has been raised by the Pleaders 
in either suit. I have heard the arguments 
of the Pleaders representing the defendants 
in these two suits, and it would suffice to 
embody my finding in the same judgment. 
There is only one point of difference be- 
tween Suit No. 230 of 1921 and the two 
latter suits, and that is the absence of the 
evidence of the two other partners 
Khushiram and Teckchand, but this does 
not alter my opinion as to the maintainabili- 
ty of the suit by Mulibai alone, for the 
decree in the Sukkur Court, in my opinion, 
stauds equally effective in all three suits, 
z. k. Order accordingly. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1332 

op 1923. 

April 2, 1925. 

Present:— Mr. Justice Pearson and 
Mr. Justice Chakravarti. 

UAJ KRISTO GHOSE-Plaintipf- 
Appellant 

versus 

BATA KRISTO GHOSE-Defsndant— 

Respondent. 

Landlord and tenant -Bagat land -Uase fur term 
of years -Ejectment- Tenant, liability of. 

Where a lease is granted of a piece of bayat land 
for a term of years containing no indication that the 
tenant is to be treated as a raiyat or that the pur- 
pose of the tenancy is agricultural or horticultural, 
the lessee is hound by the contract which he has 
made and must gire up possession of the laud after 
{he expirv of the term of the lease, [p. 115, col. l.J 


Appeal against a decree of the District 
Judge, Ilooghly, dated the 7th of April 
1923, reversing that of the Munsif, First 
Court at Sarampur, dated the 18th of June 
1919. 

Bubu Peary Mohan Chatter ji, for the Ap- 
pellant. 

Babu Shib Chandra Palit, for the Re- 
spondent. 

JUDGMENT.— This appeal arises out 
of a suit brought by the plaintiff for re- 
covery of possession of certain lands on the 
allegations that he let out these lands to 
the defendant for a period of nine years and 
the defendant executed a kabuliyat on the 
25th June 190o. This suit was brought 
after the expiry of the term of the lease 
after notice to quit was served upon the 
defendant. The defence of the defendant 
was that he never executed the kabuliyat and 
that the plaintiff was a niskardar, therefore 
he was a tenant under him and that, there- 
fore, the defendant was a raiyat and as such 
was not liable to ejectment after the expiry 
of the term of the lease. 

The Court of first instance found that the 
defendant did execute the kabuliyat and that 
the lands were garden lands and let out to 
the defendant not as a raiyat, and as the term 
of the lease had expired he gave a decree 
for possession to the plaintiff. 

On appeal by the defendant there was a 
remand by the lower Appellate Court and on 
a second appeal to this Court that order of 
remand was modified and ultimately the 
case went again before the Trial Court and 
the Trial Court again came to the same con- 
clusion as it did before and gave a decree 
to th>' plaintiff for possession. Against that 
decree the defendant appealed to the learn- 
ed District Judge who has reversed the 
decree of the Munsif and has dismissed the 
plaintitt’s suit. 

The learned District Judge begins by 
saying that because the plaintiff is a nis- 
kardar, therefore, the defendant must be a 
raiyat, a conclusion which does not neces- 
sarily follow. The main question was what 
was the status of the defendant upon a 
proper and true construction of the lease 
under which he entered into possession. 
The learned District Judge does not at all 
direct his attention to that question as the 
primary question, because he has already as- 
sumed that the defendant must be a raiyat, 
The learned District Judge, however, finds 
that as the kabuliyat shows that there are 
some fruit trees on the land the purpose 
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of the tenancy must necessarily be horticul- 
tural and on that finding he dismisses the 
plaintiff’s suit. 

Tne present appeal, as 1 have already 
stated is by the plaintiff. The learned Vak.il 
for the appellant contended that on a proper 
construction of the kabuliyat the learned 
District Judge ought to have held that the 
defendant was not a raiyat but was a tenant 
of a piece of as the kabuliyat described, bagat 
land. The kabuliyat it was submitted does 
not show that the lease was intended for 
agricultural or horticultural purpose, and, 
therefore, the defendant could not invoke the 
provisions of the Bengal Tenancy Act for 
resisting the plaintiff’s claim. 

We are of opinion that the contention of 
the appellant is well-founded. Thekabuliyat 
shows that the lease was for a piece of 
bagat land and it contains no indication 
that the defendant was to be treated as a 
raiyat or that the purpose of the tenancy 
was agricultural or horticultural. The 
limitation as to the rights of the defendant 
miicated in the kabuliyat would clearly 
show that the lease was neither intended to 
be an agricultural lease nor a horticultural 
lease. We think, therefore, the defendant 
is bound by rhe contract he made, that is 
to give up possession of the land after the 
expiry of nine years. 

In this view we think the decree made by 
he iearned Munsifis correct and we restore 
that decree with costs both of this Court and 
of the lower Appellate Court. 

Z ’ K ' Appeal decreed. 
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JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 143 op 19>4 
„ , July 15, 1925. 

SHl ? PAT;~ Mr - S,mpsoa ’ A - J. C. 

SKI PAT and others— Defendants— 

Appellants 

HUBDARandS— p LiIBT i PPS ^ 

Imxtatm-Bzumon of ’ii'-nR* 1 fiUd t b ^ d 

lant. ' Vtiiginct of appef- 

6iU **“ x '“ V-wifir iftirte 


memorandum of appeal is in order and at le:ist pur* 
ports to be within time, it is not open to the C jurt to 
reject the appeal summarilv as time-barred, ip. 116, 
coU.) 

In a case, judgment was given l»v the First Court on 
.‘1 Jih .'lay 111 23. The period of limitation for appeal 
was 30 days. 31st Miy was the last wording day of 
the Court. Application for copy was made on 2nd 
July 1023, the day on which the Court re-opened. 
The copy was ready for delivery on 14th August but 
it was despatched by post and received by the 
applicant on 17th August. The Court was again 
closed on that date, and the appeal was filed before the 
District Judge on 27th August, the day on which the 
Court re-opened : 

Hell, that the appellant acted with due diligence 
aad was entitled to have the lime extended under the 
provisions of s. 5 of the Limitation Act. [p. 116, col. 

*■] . • 

Miscellaneous appeal against an order 

of the District Judge, Fyzabad, dated the 
30th August 1923, confirming that of the 
Subordinate Judge, Sultanpur, dated the 
30th May 1923. 

Mr. Haidar Husain, for the Appellants. 

Nr. G. N. Misra, for the Respondents. 

JUDGMENT.— This is a second appeal. 
For the purposes of my present decision 
it is not material what the suit was. As 
a matter of fact it was a suit for parti- 
tion, and I believe the substance’ of the 
first appeal was an objection to the actual 
partition by metes and bounds,' which had 
been suggested by a Commissioner appoint- 
ed by the Court. The appeal came before 
the learned District Judge of Fyzabad, and 
he passed judgment in these words, “I have 
examined the record and* find that the 
appeal is clearly beyond time and I, 
therefore, reject this appeal summarily as 
being time-barred.” 

This order was passed without fixing any 
dale for hearing l he appellant, and without 
hearing the appellant. The date of this 
judgment is 30th August 1923. The appel- 
lantapphed in review on the 1st of Decem- 
ber I923 That application was dismissed 
on 19th January 1924 on two grounds. The 
first ground was that no such application 
lay, because the conditions laid down in 

. u r * * bad n °k beon complied 
with. Ihe second reason was that the 
District Judge came to the conclusion 
after hearing applicant’s Pleader, that the 
applicant had been beyond time Th 9 
present appeal was filed on the 19th 
January 1924. 

The first objection taken against the 
present appeal is that it is beyond time 
Ou this point I hold that it is within 
time, The application for review was, in 
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my opinion, a proper application. The 
learned Judge has not specified in what 
respect the provisions of 0. XLYII, r. 1 
were not complied with. The applicant 
considered himself aggrieved by a decree 
from which no appeal had been preferred. 
The decree he complained of was made, 
in my opinion, in contravention of the 
law, seeing that under 0. XLI, r. 11, a Court 
is bound to fix a date for hearing the 
appellant, and to hear him if he appears 
on that date. I do not think the judg- 
ment could be supported as having been 
nude under 0. XLI, r. 3, because the 
memorandum of appeal was in order, aud 
at least purported to be within time. I, 
therefore, proceed to hear this appeal. 

It might be open to me to proceed 
merely on the ground that the learned 
District Judge was wrong in his procedure, 
and ought to be directed now to fix a 
date for hearing the appellant or his 
Pleader; and then to pass orders accord- 
ing to law. But the learned Judge, in 
hearing the application for review, pro- 
nounced a decision with regard to limita- 
tion, and the question of limitation has 
been argued before me. I prefer, therefore, 
to decide the question of limitation now. 

The date of the judgment of the First 
Court was 30th May 1923. The period 
of limitation is 30 days, which period 
would end on the 29th of June 1923. 
The appeal was in fact presented on the 
27th of August 1923, the date of the 20th 
in the affidavit is a slip). The period 
spent in obtaining a copy is to be com- 
puted from the 2nd July 1923, when the 
application for copy was made to the 14th 
of August 1923, when the copies were 
posted to the appellant. The appeal is, 
therefore, beyond time according to the 
rules of computation laid down in s. 12 
of the Limitation Act. But these rules 
operate very harshly against the appellant 
in the present case. The case is one for 
extension of time under s. 5 of the Limita- 
tion Act. Judgment was delivered on the 
30th of May. The 31st was the last work- 
ing day before the vacation. If the law 
is applied strictly, the appellant had to 
read and consider the judgment, to come 
to a decision whether he would or would 
not appeal, and file an application for 
copy of the judgment and decree, all in 
one day. It is unreasonable to expect him 
to get so much done in the time. Ordi- 
narily the Legislature allows a month for 
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l his purpose. This period may be cut down 
to any reasonable limit, but it’is not reason- 
able to cut it down to twenty-four hours. 
Accordingly, I accept the application for 
copy on the 2nd of July, which was the 
very day on which the Courts opened 
after the vacation, as equivalent to an 
application made a month earlier. The 
applicant could have got his copies on 
the 14th of August by presenting him- 
self at the Judge’s Court, but I do not 
consider that he forfeits his claim to in- 
dulgence because he arranged to have 
the copies sent to him by post. They 
were despatched on the 14th of August 
and they reached him on the 17th of 
August. These three days cannot be 
excluded from the computation under s. 12 
but they may be reckoned in considering 
the question of indulgence under s. 5. 
On the 17th of August the Courts were 
closed, and they did not re-open again 
until the 27th of August. The appeal 
was filed on the 27th of August. 

I find, therefore, that the appellant acted 
with due diligence, and ought to have 
had the time extended under the pro- 
visions of s. 5 of the Limitation Act. 
Orders under s. 5 are discretionary orders 
and if the discretion had been exercised 
by the District Judge one way or the 
other, I should have hesitated before 
upsetting his order, but I do not find, 
either in the judgment on the appeal, or 
in the order rejecting the application for 
review, that this descretion has been 
exercised by the District Judge. It may, 
therefore, be exercised by me now, and 
I do so exercise it, and extend the period 
of limitation, and direct the learned 
District Judge to proceed to hear the 
appeal as if it had been prssented within 
time. No order as to' costs. 

x. h. Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 234 of 1922. 
July 15, 1925. 

Present Mr. Justice Kanhaiya Lai 
and Mr. Justice Lindsay. 

Lala NARAIN DAS alias RAM 
DAYAL— Plaintiff— Appellant 

versus 

RAM CHANDRA and another— 

Defendants— Respondents. 

Civil Procedure Code (.let V of 1908), W. ? {>■'<}> W- 
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Salt hy fact i w w 
sale under decree or .. 
necessary— Section (Jo*, applicability of. 

Section 60 of the C. P. C. refers only to a case 
where there h«as been a sale in execution of a 


•ith approval of Court, whether 
or tic r- - Sa lc cc rt ifi cate, whether 


decree, [p. 116, col. 1.] 

A sale by a Receiver with the approval of the 
Court is not a sale in pursuance of any decree or 
order of the Court and in the case of such a sale the 
Court does riot grant a sale certificate nor dues it 
confirm the sale. Section 66 of the C. I*. C. has no 
application to the case of such a sale. fp. 118, col. 2.] 

First appeal from a decree of the Sub- 
ordinate Judge, Muzaffarnagar, at Meerut, 
dated the 27th February 1922. 

Mr. P. L. Banerji, for the Appellant. 

Mr. II. K. Maker ji and Dr. S. N. Sen, for 
the Respondents. 

JUDGMENT.— After hearing the argu- 
ments in this case we are of opinion that 
the decree of the Court below must be 
reversed and the suit must be sent back 
for disposal on the merits. 

The case is a somewhat peculiar one. 
The plaintiff Lala Xarain Das alias Ram 
Dayal brought this suit originally against 
Ram Chander son of Kanhaiya Lai praying 
for his ejectment from a certain shop 
Bituated in Mandavi Ghalla in the city of 
Meerut. 

The title which the plaintiff asserted to 
this shop was that it had been bought by 
his own brother from a Receiver who had 
been appointed by the Court in a partner- 
ship suit. The plaintiff asserted that his 
brother, who is also called Ram Chander, 
had purchased this property really on his 
behalf being at that time the guardian of the 
plaintiff who was then a minor. 

Ram Chander son of Kanhaiya Lai 
jointed issue regarding this question of title 
and stated that the title to the shop was not 
in the plaintiff but was in him. He stated 
that the purchase which had been made by 
Ram Chander son of Khem Chand (that 
is to aay the brother of the plaintiff) was 
a purchase madeon his, defendant No. l's 
behalf, and he, therefore, insisted that Ram 
Chander son of Khem Chand should be 
made a party to the suit. This was done 
and the case then proceeded. 

It appears that Ram Chander, the defend- 
ant No. 2, the brother of the plaintiff pur- 
chased this shop on the 13th of September 
1914 in the course of a sale made by a 
Receiver under the directions of the Court. 
The suit in which this Receiver was ap- 
pointed was Suit No. 485 of 1911. We have 
at page ll of our record the report of the 
Receiver which was dated the 15th of 
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September 1914 and which shows that he 
held an auction of certain shops on the 
13th September 1914 and that shop No. 1 
was sold to Ram Chander son of Khem 
Chand. The Receiver asked the Court to 
confirm the sale. Then we find that by a 
proceeding dated the 17th December 1914 
the Court confirmed the sale in favour of 
the purchaser Ram Chander son of Khem 
Chand. A copy of this order is at page 
12 of our record and it purports to be an 
order under 0. XXI r. 92 (li of the P. P. C , 
Later on the certificate as provided by 
0. XXf, r. 94 was granted to Ram Chander 
son of Khem Chand. 

These facts being established the defence 
which was put forward in the present suit 
was that a sale certificate having issued to 
Ram Chander son of Khem Chand the 
suit was barred by the provisions of s. GO 
of the C P. 0. Section GO (1) provides 
that no suit shall be maintained against 
any person claiming title under a purchase 
certified by the Court in such manner a 9 
may be prescribed on the ground that the 
purchase was made on behalf of the plaint- 
iff or on behalf of some one through whom 
the plaintiff claim. 

Clearly if this provision is applicable to 
the facts of the case now before us the 
plaintiff is out of Court. It has, however, 
been argued that in the circumstances of 
this case this section has no application at 
all and having sent for the record of Suit 
No. 485 of 1911 we are satisfied that s GG 
has nothing to do with this case and that 
although a sale certificale under the pro- 
visions of 0. XXI, r. 94 was issued that is 
no bar lo the plaintiff’s claim here The 
facts may be briefly stated as follows:’— Suit 
No. 485 of 1911 in the Court of the Sub- 
ordinate Judge of Meerut wasasuit brought 
for dissolution of partnership and for the 
taking of accounts. ] n that suit the 
plaintiffs were Ram Clianderson of Kanhaiva 
Lai (defendant No. 1 in the present suit) 
and his minor son Ragho Mai. The defend- 
ants were Chhajju Mai, Piare Lai and 
others. 

It appears from a reference to the record 
that after the institution of the suit a 
Receiver was appointed to take charge of 
the partnership property. 


Eventually a preliminary decree was 
drawn up in the manner indicated in 0 
XX. r. 15 declaring the rights of the parties 
and giving directions as to how the pio- 


he 

perty was to be realized and administered. 

After this preliminary decree had been 
passed we find from the record that the 
Receiver reported to the Subordinate Judge 
that there were a number of decrees out- 
standing against the firm consisting of the 
parties to the case. The Receiver informed 
the Subordinate Judge that the creditors 
were pressing their claims and were obtain- 
ing orders of attachment fromfthe Court 
of the Additional Subordinate Judge of 
Meerut. lie represented to the Court that 
the money owing to these judgment-credi- 
tors was a very substantial sum about 
Rs. 40,000 (forty thousand rupees) and he 
pointed out that interest was accumulating 
on these decretal amounts very rapidly. 
He, therefore, suggested to the Court that a 
certain portion of the partnership property 
might be sold in order to satisfy these 
decretal debts which were binding upon 
the partners, and we find from the order- 
sheet. that the Subordinate Judge gave the 
Receiver authority to do his best for the 
parties and to sell whatever property he 
thought fit in order to satisfy as far as pos- 
sible the demands of the decree-holders 
and in order to prevent further accumula- 
tion of interest. 

It was- in pursuance of this order that 
the Receiver sold the shop with which we 
are now concerned on the 13th September 
1914. It i9 to be noticed that this sale 
was made long before the final decree in 
the partnership suit was passed. We may 
further mention that it appears from the 
record that the parties agreed to have this 
sale made by the Receiver in order to pre- 
vent the accumulation of these judgment 
debts; and lastly we have to mention that 
this matter came up before this Court in 
the course of appeal and the order of 
the Subordinate Judge empowering the 
Receiver to sell the property was affirmed. 

We have it, therefore, that the sale to 
Ram Chander son of Khem Chand defend- 
ant No. 2- in this suit wa9 a sale by a 
Receiver which took place in the circum- 
stances to which we have referred and we 
do not see how it is possible to apply the 
provisions of 0. XXI to a sale of this kind. 
There certainly was no sale in execution of 
decree and it seems to us that s. 6(i of the 
Code refers to a case where there has 
been a sale in execution of decree. Part 2 
of the C. P. C. in which s. 6(3 is to be 
found relates to execution and O. XXI also 
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relates to the execution of decrees and 
orders. 

It has been argued before us that we 
ought to treat thissaleas having been made 
in the execution of a decree because it was 
made under directions which were contain- 
ed in the preliminary decree. We do not, 
however, think that that argument is sustain- 
able. A preliminary decree is not capable 
of execution. Further we do not see how 
it is possible to describe this sale as be- 
ing a sale in execution either of a decree 
or order. It is not, as we have said, a sale 
in execution of decree nor is it a sale in 
pursuance of an “order" as defined in s. 2 
(14) of the C. P. C. “Order" means the 
formal expression of any decision of a 
Civil Court which is not a decree, but 
w’hen the Subordinate Judge in the course 
of the proceedings in Suit No. 485 of 1911 
gave authority to the Receiver to sell the 
property he was not issuing any order in * 
this sense. He was not deciding anything 
between the parties to the case. He was 
simply giving a direction to the Receiver 
to dispose of the property for the benefit 
of all the parties to the suit. We aresatisfi- 
ed, therefore, that this sale was not carried 
out in pursuance of any decree or order as 
defined above. The learned Counsel for the 
appellant has referred us to a case which 
seems to be in point, reported in Golan 
Hussein Cassim Arif v. Fatima Begum (1). 
The learned Judge in that case pointed out 
that a sale by a Receiver was not a sale by 
the Court but a sale under the Court and 
that in such cases the Court does not grant 
a sale certificate nor does it confirm the 
sale. The learned Judge differed from the 
previous decision of a Single Judge of the 
same Court to be found in Minatoonnessa 
Bibee v. Khatonnessa Bibee (2). We may 
also refer to another case to be found in 
Parvathammal v. Chokalinga Chetty (3) 
which supports the argument of the learn- 
ed Counsel for the appellant. There it was 
held that an order under s. 34 of the 
Guardians and Wards Act directing a 
guardian to pay a sum of money out of his 
ward’s estate for the marriage expenses of 
a person dependent on his ward is neither 
a decree nor an order executable as a 
decree under the C. P.C. The learned Judge 

(1) c Ind. Cas. 300; 16 C. W. N. 304. 

(2) 21 C. 479; 10 Ind. Deo. (k. s .) 949. 

(3) 41 Ind. Cas. 341; 41 M. 241; (1917) M. W. N. 602; 

6 L. W. 526, 
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referred to the definition of the term “order" 
in s. 2 (It) of the C. P. C. 

We hold, therefore, that in the present 
suit the defence cannot be put forward 
that the sale certificate issued to Kam 
Chander defendant No. 2 is a bar to the 
maintenance of the present suit. The fact 
is that had the proper proceduie been ob- 
served there would neither have been an 
order confirming the sale nor any certificate 
issued under the provision of 0. XXI, r. 94. 
The procedure which was adopted was out 
of order. We, therefore, allow the appeal, 
set aside the decree of the Court below 
and send the case back to the Subordinate 
Judge of Muzaffamagar for disposal on 
the merits. Costs here and hitherto will 
abide the result and in this Court will 
include fees on the higher scale. 

z. k. Appeal allowed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 373 of 1924. 
August 19, 1925. 

Present Mr. Dalai, J. C. 
GHUTUR SINGH— Plaintipf— Appellant 

versus 

PHULANG SINGH and others— 
Dependants— Respondents. 

Civil Procedure Code f.4c( V of 1908), 0. XLVIl, 
V. I— Appeal pending— Review, whether should be 
9™nted-- Review granted during pendency of appeal , 

There is no necessity to grant a review of a decree 
while an appeal against the decree by the applicant 
for review is pending, inasmuch as the applicant can 
get the decree modified in the Appellate Court, fp 120 
col. l.J ir 

Where, however, a review is granted against a 
decree which is under appeal, the appeal becomes in- 
competent and oinnot be proceeded with. [t6id.] 

Appeal against the judgment and decree 

th i 7 iu d u tl0 ^l? ul>Jud ^ e ’ Gonda . dated 
the 17th May 1924, reversing those of the 

1922 UtFaU dated the 19th Deceraber 

• 

Air. Bishambhar Nath Srivastava for Mr. 
Bisheshwar Nath Srivastava, for the Appel- 

Mr. Bam Chandra, for the Respondents. 

ORDER.— There has been a lot of con- 
fusion in the proceedings here. A Munsif 

dL U oH™ a / aS3e . d a e t ecree for Pre-emption 
direct^ deposit of Rs, 1,160. The vendee 

• » • . a 
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Phulang Singh appealed to the District 
Judge who transferred the appeal for de- 
cision to the Additional Subordinate Judge, 
The appeal was filed on 19tli January 1923 
and on8ih January 1923 the plaintiff had. 
applied to the Alunsif’s Court for review. 
This application for review had an un- 
fotunate history. The District Judge 
thought that the Munsif who took the place 
of the .Munsif who had passed the decree 
had not jurisdiction to entertain the appli- 
cation for review, so he transferred the 
application to one Court and then finally 
to the Court, of the Subordinate Judge. 
On 6th October 1923 the Subordinate 
Judge Pandit Shiam Alanohar Shargha 
accepted the application for review and 
altered the price from Rs. 1,160 to Rs. 460. 
Obviously the decree then became one 
passed by the Subordinate Judge. 

The appeal filed on 19th January 1923 
proceeded on its course and the Additional 
Subordinate Judge decided it. 

This is a second appeal from the appeal 
heard by the Additional Subordinate Judge. 
Before I had noticed that the application 
for review was granted by a Subordinate 
Judge and not by a Munsif, I was pre- 
pared to have the appeal to the lower 
Court amended so that it may read as 
an appeal made from the decree of the 
6th of October 1923. The plaintiff appel- 
lant's learned Counsel here rightly pointed 
out that the appeal should have been 
made from the decree of the 6th October 
1923 ; but as that view would have caused 
grave injustice to the defendant- respond- 
ent Phulang Singh I proposed to adopt 
the remedy of having the appeal to the 
District Judge filed on 19th January 1923 
altered in the manner stated above. 

This cannot be done now because Sub- 
ordinate Judge cannot hear an appeal from 
a decree passed by another Subordinate 
Judge. The lower Appellate Court of the 
Additional Subordinate Judge ought to 
have discovered this difficulty. 

The only course open now is to set aside 
all the proceedings and to direct the de- 
fendant-vendee Phulang Singh to appeal 
to the Disirict Judge from the decree of 
the 6th of October 1923. Such an appeal 
would really be time barred. However on 
account of the circumstances of the present 
case I give a direction ‘to the District 
Judge to admit the appeal under s 5 of 
the Limitation Act. The mistake renllv 
was committed by the Subordinate Judg‘d 
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V 10 o[ anted . , a review while an appeal 
nom the original decree was pending. 
I here was no necessity for the review while 
an appeal from the original decree was 
pending, because the plaintiff-respondent 
in the Appellate Court could have got the 
decree modified in the Appellate Court 
I bee provisions of 0. XLVII, r. 1 (2), C. P. C.l 
I quash all the proceedings in appeal 
and declare that the appeal to the Sub- 
ordinate Judge became incompetent on* 
the granting of the review. The decree 
of the lower Appellate Court is set aside. 

At the same time I direct that if an 
appeal is filed by Phulang Singh from the 
decree of 6th October 1923 it shall be ad- 
mitted by the District Judge of Gonda 
under s. 5, Limitation Act. I am afraid 
that nothing more can be done to help 
Phulang Singh. The attention of the Dis- 
trict Judge shall be drawn particularly to 
this judgment of mine. Phulang Singh is 
directed to file an appeal, if lie so desires, 
within one month of to-day's date. 

Costs of the lower Appellate Court and 
here shall be borne by the parties. 


Z. K. 


ALLAHABAD HIGH COURT. 

Civil Revision’ No. 68 op 1025. 

July 9, 1925. 

Present .-—Mr. Justice Kanhaiya Lai. 

MLTSADDI LAL— Defendant — 
Applicant 
versus 

BHAGWAN DAS— Plaintiff— Opposite 

Party. 

Limilotton Act (IX of 1908), Sch. I, Arts. 7, 102- 
\\eiglmans wages, suit for— Limitation. 

A weinhman employed to work at a shop is not a 
house-hold servant, nor is he nn artisan, nor a mere 
labourer. He may be regarded in fact as a shop- 
keeper's assistant. A suit by a weighmnn for his 
wages is, therefore, governed by Art. 102 and not In- 
Art. 7 of Sch. 1 to the Limitation Act. 

Civil revision from an order of the Judge 
of the Court of Small Causes, Allahabad, 
dated the 16th January 1925. 

Mr. Bhagwnti Shankar, for the Applicant. 

Mr. S. B. .Johari, for the Opposite Party. 

JUDGMENT.— The plaintiff was em- 
ployed as a weighman in the shop of the 
defendant on a fixed monthly remuneration 
of Rs. 13 per mensem. He claimed his 
wages from the 12th February 1921 to the 
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2nd February 1922 which the Court below 
has allowed for a period of three years prior 
to the suit. 

1 he question for determination is whether 

- or ' 9 a PPl‘ ca ble to the suit. 
Article 7 applies to suits for the wages of a 
house hold servant, artisan or labourer and 
provides a limitation of one year from the 
date when the wages accrue due. Article 102 
applies to a suit for wages not otherwise 
provided for and allows a period of three 
years from the date when the wages accrue 
due. As stated by Stroud (Judicial Dictionary, 
2nd Edition, page 2205) wages include pay- 
ment for any services ; yet in general the 
word salary is used for payment of servants 
of a higher class and wages is confined to 
the earnings of labourers and artisans 
[Gordon v. Jennings! 1)1. A labourer is defined 
as a man who digs and does other work of 
that kind with his hands. But a carpenter 
is not called a labourer because though he 
works with his hand his work requires skill 
and training [ Morgan v. London General 
Omnibus Co. (2).] A labourer, according to 
Wharton, is a servant in husbandry or 
manufacture not living intra mania who 
labours in a toilsome occupation and does 
work that requires little skill as distin- 
guished from an artisan (BouviersLaw Dic- 
tionary, Volume II page 1819). A weighman 
employed to work at a shop is not a house- 
hold servant nor is he an artisan. He 
cannot be treated as a mere labourer em- 
ployed to do task work, that is to hold the 
scales and weigh goods in a shop for a 
monthly salary. He can be asked to do 
other work of the shop when free. He 
has to count and add up. and may have 
also perhaps to calculate the price on the 
total quantity weighed and his work, there- 
fore, cannot be treated as purely manual 
labour so as to make Art. 7 of the Act 
applicable. He may be regarded in fact a 
shop keeper's assistant, and Art. 102 has 
been rightly applied to the case. The 
arrears have been long due and interest 
thereon has been properly allowed. The 
application, therefore, fails and is dismiss- 
ed with costs including fees in this Court 
on the higher scale. 

N. H. Application dismissed. 

(1) (1KS2) 51 L, J Q. B. 417; 9 Q. B. D. 45; 46 L. T. 
531; 30 W. R. 704: 46 J. P. 519. 

(2) (1884 ) 53 L J. Q. B. .352; 13 Q. B. D. 832; 51 L. 

T. 213; 32 W. R. 759; 48 J. P. 503. 
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CALCUTTA HIGH COURT. 

Appeal from Order No. 179 of 1923. 

March 30, 19*5. 

Present:— Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

NIRANKA SASHI ROY and anothbr- 
Plai stiffs— Appellants 
versus 

SWARGANATH BANERJEE— 
Defbx past— Rsspos dent. 

Partition Act (IV of ISOS i, s. 4, application of — 
’When and by what Court order can be passed under 
8. 4 — Reconveyance to vendor after order under s. 4 
— Civil Procedure Code (Act T of l!/OS), s. Off- 
Appellant's case weak on merits - Interference with 
irregular order. 

Section 4 of the Partition Act requires the presence 
of 3 conditions before the Court can take action 
under it: li) the dwelling house should belong to an 
undivided family; < ii i a share thereof should have 
been transferred to a person who is not a member 
of such, family, and (in') the transferee should sue 
for partition, [p. 122, col. 1.] 

The operation of s. 4 of the Partition Act comes 
into play after the Court has found that the stranger 
transferee is entitled to partition. In fact no order 
can be passed under the Partition Act before the 
Court has found that such a transferee has succeeded 
in establishing his claim for a partition of the 
undivided homestead, [ibid.) 

A Court of Appeal is as much entitled to pass an 
order under s. 4 of the Partition Act as the Trial 
Court. The word “Court” in the section is not con- 
fined to the Trial Court, and the power conferred by 
the section may be exercised even bv an Appellate 
Court, fp. 122, cols. 1 & ?.] 

The right conferred by s. 4 may he exercised at 
any time before the final allotments take place. The 
flection does not indicate as to when the willingness 
of a member of a family should be signified to the 
Judge to enable him to pass an order under s. 4. Ip. 
122, cd. 2J ^ 

In a partition suit by a purchaser from a co- 
sharer, the Appellate Court finding the purchaser s 
title as proved, sent back the record of the case to 
the Trial Court for effecting partition. After the 
latter Court had taken steps towards the appointment 
of a Commissioner for partition, the Appellate Court 
on an application being made to it, passed an order 
under s. 4 of the Partition Act: 

Held, that the Appellate Court had not lost its 
junsdmhon to pass the order it did merelv because 
!L h ?n!l tb ? cl $ th , e record t0 ^e Trial Court and 

[Swi ° urt had taken some action in lhe matter - 

Wh?re an appellant's case is extremely weak on 
i h q<t n P ft* % h Court "; iU not interfere under 
h£ a [p: 1" lm8 " order of ths Co " r ‘ 

n P urcha8cr reconveyed the property to 

lower a dor u n n order hnd buen P««ed bv the 

Ac i^ P Hfi p C °r t , Un , der , s ' 4 of thq Partition 
Act the High Court declined to countenance the 

xxn’r^ n P T ,Ued the . vend °r. under r. 10, 0. 
aa.u, o. l . u., to continue the appeal, [ifcit/.] 

Aj)^ 1 against an order of the Subordi- 
nate Judge, Burdwan, dated the 19th March 
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Balms Tarakcsuur Pal Choudhunj and 
PrakasbChandra Fa k rash i, for the Appe!- 
lauts. 

Babus B raja Lai Chakra va r! i and Susil 
Kumar Bose , for the Respond en Is. 

JUDGMENT.— This is an appeal by 
the plaintiff Niranka Saslii Roy against an 
order of the lower Appellate Court passed 
under s. 4 of the Partition Act. 

The facts of the case are that the plaintiff 
as a purchaser from a co-sharer of the de- 
fendant brought a suit for partition of 
several plots of land one of which was the 
homestead of the defendant. TheTiial 
Court dismissed the suit on the finding 
that the plaintiff and his vendor had failed 
to prove their title to the lands in suit. On 
appeal the learned Subordinate Judge held 
that the plaintiff had succeeded in establish- 
ing his title and ordered that the partition 
should he made. Thereupon a preliminary 
decree for partition was passed by the 
Court, of Appeal below on the 28th January 
1922. On the 18th April 1922 the respond- 
ent presented an application before the 
Court of Appeal below purporting to be one 
fora review of its judgment praying that, 
an order may be passed under s. 4 of the 
Partition Act of 1893 enabling the defend- 
ant-respondent to purchase the share in the 
homestead from the plaintiff. In the lands 
in suit the share of the plaintiff was 8-annas 
and that of the defendant Swarga Nath 
Banerjce the remaining 8-annas. The 
learned Subordinate Judge considered the 
matter and allowed the defendant's prayer 
and ordered that the “respondent be per- 
mitted to purchase the share of the appel- 
lant in the homestead land on payment of 
the valuation of the share to be found by 
the lower Court”. It appears that before 
this application was made the record had 
gone down to the Trial Court and certain 
steps were taken towards the appointment of 

a Commissioner for partition. Against the 
order passed by the lower Appellate Court 
this appeal has been preferred by the plaint- 
iff, and the order of the lower Appellate 
Court has been assailed on two grounds 
first that, there was no sufficient ground in 
aw for the review of the judgment and the 
lower Appellate Court has acted illegally 
in granting the review and passing lhe 
order above referred to; and secondly ti e 
case as having gone hack to the Trial Court 
the Couit of first, appeal had lost its seisin 
of the case and, therefore, had no jurisdic- 
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tion to pass the order under the Partition 
Act. 

^ ith regard to the first ground \ve do not 
feel called upon to express an opinion as to 
the regularity or otherwise of the proceed- 
ings in review taken before the lower Appel- 
late Court. Admitting that these proceedings 
were irregular we do not think that there 
is any substance in the objection of the 

appellant to induce us to interfere with the 

order passed bv the Court below. Section 
4 of the Partition Act as have been held in 
Khirode Chandra ilhosil v. So rod a Prasad 
(1) requires the piesence of 3 conditions 
before the Court can take action under it: 
lirst, that the dwelling house should be- 
long to an undivided family: secondly, that 
a share thereof should have been transferred 
to a person who is not a member of such 
family, and thirdly, that the transferee 
should sue for partition. All these three 
requisites exist in the present case. The 
section directs that if any member of the 
family being a share holder undertakes to 
buy the share of a transferee who is a person 
not being a member of such undivided 
family the Court shall direct the sale of such 
share to such share-holder. It seems to us 
that the operation of s. 4 of the Partition 
Act comes into play after the Court has 
found that the stranger transferee is entitl- 
ed to partition. In fact no order can be 
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pass an order under s. 4 of the Partition Act 
as the Trial Court. In that case the prayer 
was made in the written statement before 
the Trial Court. But that Court made no 
order on the prayer. The Appellate Court 
confirmed the decree of the First Court and 
passed an order under s. 4 of the Partition 
Act. An objection was taken that the Ap- 
pellate Couit had no jurisdiction after the 
final decree in the suit had been made to 
make an order under s. 4. The learned 
Judges thought that the word "Court" is 
not confined to the Trial Court, but the 
power conferred by the section may be exer- 
cised even by an Appellate Court. This 
being conceded it now remains to be seen 
if the lower Appellate Court in this case 
has lost its jurisdiction to pass the order 
merely because the record was sent back to 
the Trial Court and that Court had taken 
some action in the matter. It is said that 
the proper Court to which an application 
under s. 4 of the Partition Act should be 
made now is the Trial Court. We do not 
say that that is not the Court to which such 
an application might be made. In our 
judgment the right conferred by s. 4 may 
be exercised at any time before the final 
allotments take place. But we think in the 
present case the learned Subordinate Judge 
did not lose his jurisdiction under s. 4. In 
the circumstances that have arisen in this 


passed under the Partition Act before the 
Court has found that such a transferee has 
succeeded in establishing his claim for a 
partition of the undivided homestead. The 
provisions of s. 4, therefore, seem to us to be 
separate and distinct from the decree in the 
suit. It may be said that it really follows 
the decree establishing the plaintiff’s claim 
to partition. In our judgment, therefore, 
though the lower Appellate Court may not 
be correct in treating the defendant’s appli- 
cation as an application fora review of its 
judgment which it undoubtedly purported 
to be, that Court Ind jurisdiction to pass the 
order unders. 4 even after the passing of 
the decree. 

The next objection taken should not also 
prevail It is said that the lower Appellate 
Court had lost jurisdiction over the case 
after it had pronounced its judgment and 
passed the decree in the plaintilf’s appeal. 
As has been held in the case of Pran 
Krishna Rhaduri v. Keshab Chandra Roy 
(2) a Cmirt of Appeal is as much entitled to 

ft) 7 Ind. Has. 4.1(5; 12 C L. J. 525. 

$ 45 lad. Cas. 6J1; 22 C. W. N. 515; 45 C. 873. 


case we can not say that the defendant was 
wrong in inviting the Court of Appeal to 
pass an order under s. 4 of the Partition 
Act. The Trial Court, if the application 
were made to it, might have said that it was 
bound to carry out the decree of the Appel- 
late Court which was to effect partition of 
all the properties in suit. If, as has been 
held, the Appellate Court had jurisdiction 
to pass the order, we think the defendant 
has taken the easier course in the matter. 
The section does not indicate as to when 
the willingness of a member of a family 
should be signified to the Judge to enable 
him to pass an order under s. 4. In the 
present case we do not think that there 
was any unusual delay. The defendant 
considered his position with regard to exer- 
cising his right of appeal against the 
lower Appellate Court's decree and having 
decided that he should not prefer such an 
appeal he made theapplication to that Court 
under the Partition Act. 

Conceding for argument’s sake that the 
proceedings before the Appellate Court 
have been irregular, as we have found (bat 
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that Court had jurisdiction under s. 4 of 
the Partition Act to make the order it did, 
we think tiiat under s. 99 of the C. P. C. 
we should not interfere with the order of 
the Court below as on the merits the plaint- 
iff's case is extremely weak. The home- 
stead isa small plotof land with the require- 
ments for the use of the family. The plaint- 
iff is an Ugra-Kshatriya and the defendant 
isa Brahmin. It will not be conducive to 
the happiness of either party to allow them 
to live side by side with partition walls erect- 
ed between their rooms. 

It further appears that after the order 
was passed by the lower Appellate Court 
under the Partition Act the plaintiff has 
reconveyed this property to his vendor pre- 
sumably, as has been suggested, with a 
view to avoid the provisionsof the Partition 
Act. We do not think that we should lend 
countenance to this course. 

In the above view of the matter we dis- 
miss the appeal with costs. Hearing-fee 
three gold mohurs. 

There is an application by respondent 
No. 2 Radharani Debi who had originally 
sold her share in the homestead in suit to 
the plaintiff and who has re-purchased it 
from him praying that she may be substi- 
tuted in the circumstances of this case. We 
have directed under 0. XXII, r. 10 that she 
be added as an appellant and permitted to 
continue the appeal. 

s. d. Appeal dismissed. 


LAHORE HIGH COURT. 

■Second Civil Appeal No. 1925 of 1924 
March 18, 1925. 

Present: — Mr. Justice Martincau. 

KAHAN SINGH and another — 
Defendants- Appellants 
versus 

NATHA SINGH and anothbr — 
Plaintiffs — Respondents. 

Evidence Act (I of 1872), s. 112-Child bom during 
continuance of marriage between mother and alleged 

father— Legitimacy— Presumption. 

The fact that a person was bom during the con- 
tinuance of a valid marriage between his mother and 
a certain man ia under a 112 of the Evidence Act, 
conclusive proof that he is the legitimate son of that 
man, unless it is proved that the latter had no access 
to his wife at any time when the child could have 
been begotten. It is immaterial how soon after the 
marriage the child was bom. The only question in 
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such a cr.se is whether his mother had no accesb t<> the 
man whom she married at any time when the child 
could have been begotten. 

L'mra v. Muhamma l Hayat, 79 P. R. 1907; 194 P. L. 

R. P.'OS; 133 P. W. R. 1907. followed. 

.Second appeal from an order of the Dis- 
trict Judge, Ferozepore, dated the 2(Jlh May 
1924. 

Mr. Kanshi Ram, for the Appellants. 

Dr. 'Sand Lai, for the Respondents. 
JUDGMENT.-On the death of one 
Buta SiDgh his land was mutated in favour 
of the defendant as his son. A brother 
and a step-brother of Buta Singh have 
brought the present suit fora declaration 
that the defendant is not the legitimate 
son of Buta Singh. The suit was dis- 
missed by the Subordinate Judge, but on 
appeal the District Judge gave the plaint- 
iffs a decree, from which the defendant has 
filed a second appeal. 

The learned District Judge has found 
that Buta Singh w-as married to the de- 
fendant's mother Bholi on the 2nd August 
1889, and that the defendant was born on 
23rd January 1890, and he thinks that be- 
cause the defendant must have been be- . 
gotton before bis mother's marriage he is 
illegitimate. This is an entirely erroneous 
view of the law. The fact that the defend- 
ant was born during the continuance of 
the marriage between his mother and 
Buta Singh is under s. 112 of the Evidence 
Act conclusive proof that he is Buta Singh’s 
legitimate son unless it is shown that Buta 
Singh and Bholi had no access to each 
other at any time when he could have been 
begotten. It is immaterial how soon after 
the marriage the defendant was born [see 
UmrcL v. Muhammad Hayat (1)]. The 
learned District Judge has discussed at 
some length the question whether the de- 
fendant was treated as Buta Singh’s son 
but this matter is entirely irrelevant When 
it was found that the defendant was born 
after his mother had been married to 
Buta Singh the only question that remained 
was whether the plaintiffs had proved that 
Bholi and Buta Singh had no access to 
each other at any time when the defend- 
ant could have been begotten. There ia 
not a particle of evidence on the record 
to prove this, and it follows that un®! 
?• 112 , of the Evidence Act the defradS 
is conclusively proved to be the legitimate 
son of Buta Singh. a 0 

I accept the appeal, reverse the kwe 

^IWDP.R. 1907; 194 l*. L R; 1908; 1 M P . W , r 
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Appellate Courts decree and restore the 
decree of the Trial Court dismissing the 
suit. The respondent will pay appellants’ 
costs in all the Courts, 
z- K. Appeal accepted. 


MADRAS HIGH COURT. 

Original Civil Suit No. 207 of 1924. 
February 16, 1925. 

Present:— Justice Sir Kumaraswami, 
Sastri, Kr. 

SHYAMA BHAI— Plaintiff 
versus 

PJRiJSHOTAMADOSS— Defendant. 

Ujs judicata -Co-plaintiffs— Grant to members of 
join', family— Salure of property granted— Rsloppel— 
Setting up inconsistent cases. 

In order to constitute res judicata between co-plaint- 
itls, there should be active controversy between them 
and an adjudication upon the point in dispute must 
have been essential for the purpose of giving a decree 
against the defendant, [p. 129, col. 2.) 

Under the Hindu Law, as interpreted in Madras, 
where there is a grant to two persons, members of a 
joint Hindu family, the ordinary presumption is that 
the grant is to them as co-parceners, [p. 131, col. 2.] 

Case-law considered. 

A person is not precluded from setting in a litiga- 
tion a case inconsistent with the one set up by him in 
a prior litigation, [p. 133, col. 1.] 

Umrao Singh v. Lachhman Singh, 10 Ind. Cas. 285; 
33 A. 314; 15 C. W. N. 497; 8 A L J. 4fi5; 13 C. L. J. 
519; 9 M. L. T. 507; 13 Bom. L. R 404; 21 M. L. J. 637; 
14 0. C. 133: 38 I A. 104; (1911) 2 M. \V. X. 242 (1*. C.), 
relied upon. 

In the absence of proof that a party acted on the 
faith of any representation by the other party, no 
question of estoppel can arise, [itid ] 

A contention put forward in a prior suit in support 
of a legal argument cannot by itself afford a founda- 
tion for an estoppel, [p. 133, cols. 1 A 2.1 

Self-acquired property may be impressed with the 
character of joint property if it is dealt with as joint 
family property, fp. 131, col. 2.] 

Rijanikanta Pal v. Jagmnhan Pal , 73 Ind. Cas. 252: 
50 C. 439; (1923) A. I. R. tP. C.) 57; 44 M. L. J. 561; 32 
M. L T. 149. 25 Bom. L R 689; 37 C. L J. 515; il92 () 
M. W. N 438; 18 L. W. 387; 27 C. W N 997; 9 O. & 
A. L. R. 805, 50 1 A 173 ( P. C.>, relied upon. 

Messrs. S. Srinivsas Iyengar, G. Krishna- 
swami Iyer and R. Swaminathan, for the 
Plaintiff. 

Messrs. K. Rajah Iyer and V. Rama swami 
Iyer , for the Defendant. 

JUDGMENT.— This is a suit by the 
plaiati IT who is the widow and legal re- 
presentative of one Goverdhanidoss against 
the defendant, her deceased husband’s 


PURSHOTAMAD0S9. [90 I. C. 1925] 

brother, for a declaration that the plaintiff's 
husband and the defendant frere members 
of a divided family, that the plaintiff's 
husband was entitled to a half share in all 
the properties devised under the Will of his * 
father and that the plaintiff is entitled to 
a half share in the properties, which were 
decreed to the plaintiff’s husband and the 
defendant, in C. S. No. 163 of 1917, for 
partition and delivery to the plaintiff of her 
share and in the alternative for mainten- 
ance at Rs. 500 a month and. arrears. 

One Raghunathadoss, who was the father 
of the plaintiff’s husband and the defend- 
ant, was carrying on a large business, as a 
jewel merchant : He died about the 20th 
of October 1903, leaving behind him, the 
plaintiff’s husband and the defendant, his 
sons. He left a Will, dated the 19th of 
October 1903, which is probated and which 
1 shall refer to later on. The Will directs 
the executors, after payment of certain 
legacies, to hand over the residue of the 
estate to the plaintiff’s husband, when he 
attains the age of 23 and the defendant, 
when he attains 21. The executors obtain- 
ed possession and were in management of 
the estate. The plaintiff’s husband and the 
defendant filed C. S. No. 163 of 1917, against 
the executors for an account and for pos- 
session of the properties, bequeathed to 
them and a decree was passed in that suit, 
in their favour, in execution of which they 
got possession of the properies, moveable 
and immoveable. A few months after 
getting the decree in that suit, the plaintiff's 
husband died. 

The plaintiff’s case is that both by virtue 
of the Will of Raghunathadoss and the 
decree in C. S. No. 163 of 1917, her husband 
and the defendant obtained the properties, 
as tenants in-common and not as joint 
tenants and that she is entitled to one 
half share in the properties, which were re- 
covered in execution and which formed 
part of the properties of the testator Raghu- 
nathadoss. She contends that by reason 
of the contentions, raised by her husband 
and the defendant that they took the pro- 
perties as tenants-in-comon, the defendant 
is estopped from setting up any title to 
the properties, by right of survivorship, 
even assuming that they were not tenant- 
in common, under the terms of the Will. 
The plaintiff states that on the date of her 
husband's death, which took place on the 
28th June 1920. she was a minor 16 years 
old, that she continued to live in her hus- 
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band's house, for a short time and there- 
after she went to live with her parents, 
that the defendant who was the dc Jatio 
guardian and who was in possession of the 
properties of her husband, is bound to 
account to her for such properties and that 
the defendant in 1024, asserted his rights 
to all the properties by survivorship and 
declined to hand over her share to her. 
She states that the defendant in reply to 
a notice set up an arrangement, whereby 
she was only entitled to the interest on 
Government paper, of the face value of 
Rs. 10,000 of the 3i per cent, loan, which 
was set apart for her maintenance and had 
no further rights. She denies any such 
arrangement and states that even if the 
arrangement is valid, it is not binding on 
her. 

The defendant filed a written statement, 
wherein he denies that the plaintiff's hus- 
band and he were divided in interest and 
states that he, the plaintiff’s husband and 
their father Raghunathadoss were members 
of a joint family, that under the terms of 
the Will, the property was given to him 
and his brother, as members of a joint 
family and not as tenants-in-common, that 
the parties are not governed by the 
Mayukha but by the Mitakshara, as they 
migrated to Madras, several years ago and 
have not adopted the law, as prevailing in 
* Madras, t that in C. S. No, 163 of 1017, the 
plaintiff’s husband did not sue as a tenant- 
in-common, or claim a devise as such, that 
the question as to whether he and his 
brother took as “tenants-in-common, or as 
joint tenants was not one of the main issues 
in the suit and was not necessary for the 
determination of that suit, that there can 
be no estoppel, that he never retained pos- 
session of the properties, on the ground that 
they were the separate properties of the 
plaintiff’s husband, that till the death of 
the plaintiff’s husband, they were members 
of a joint family, enjoying the properties as 
members of such a family, that he never 
took possession of any of the properties, as 
the guardian of the plaintiff, but that he 
took the properties, as the surviving mem- 
ber of a joint family, that soon after the 
death of the plaintiff's hushand, a settle- 
ment was arrived at, in respect of the 
maintenance of the plaintiff, in the presence 
of her father and other relations, interested 
mher welfare, whereby Government pro- 
missory notes of the face value of Rs. 10,000 
Were to b? endorsed over, in her favour 
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and the same set apart, to secure her main- 
tenance and she was to be paid, as and when 
necessary, the interest accruing on the pro- 
missory notes and she was also allowed to 
have lier sridhana jewels of the value of 
Rs. C,0U0 that the agreement was acted 
upon by all the parties and by the plaint- 
iff, after she attained majority, that she 
cannot now repudiate it, that (he total 
income of the properties never exceeded 
Rs 300 or Rs. 400 a month and that (lie 
claim of Rs. 500 a month for maintenance 
is excessive. He denied the correctness of 
the schedule to the plaint. 

The defendant also filed a counter claim, 
stating that the plaintiff is in possession 
of family jewels, of the value of Rs. 4,435, 
which she was allowed to keep for her 
temporary use and that she has not returned 
them, in spite of demands. 

The plaintiff filed an answer to the 
counter-claim, denying that the defendant 
is entitled to any of the jewels claimed, on 
the ground that they were lent to her and 
stating that her husband gave her some 
jewels absolutely out of natural love and 
affection, and that she is not in po-session 
of any family jewels. She states that the 
claim, if any, is barred by limitation. 

The following preliminary issue was 
settled 

Is the nature of the estate taken by the 
plaintiff’s husband and the defendant, under 
the Will of Raghunadhadoss res judicata, 
by reason of the decision in C. S. No. 163 of 
1917? 

After hearing the arguments on this 
issue, I was of opinion that the matter is not 
res judicata and I intimated to the parties 
that I would give my reasons, after hearing 
the suit on its merits : e 

The following further issues were rais- 
ed : — 

1. Did the defendant and the plaintiff's 
husband take the properties, under the Will 
as tenants-in-common, or as joint tenants ? ' 

2. Is the defendant estopped from plead- 
ing that he took the properties as a joint 
tenant? 


Particulars as to the reason for estoppel 
will be given in 14 days. 

3. Did the plaintiff’s husband and the 
defendant become divided, by reason of the 
case set up by the 2nd defendant in P a 
No. 163 of 1917, that the parties took as 
members of a divided family ? 

4. Did the plaintiff’s husband and the 
defendant treat the properties, which tjiej- 
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got, under the will, as joint family proper- 
ties, so as to bring into operation the law of 
survivorship? 

Defendant will give particulars of the 
treatment, which he states constituted joint 
family property, but which is otherwise 
Separate in 14 days. 

5. Was there an agreement between the 
plaintiff's father and the defendant as 
alleged in para. 17 of the written statement 
and had the plaintiff’s father any author- 
ity to act for the plaintiff in respect 
thereof? 

6. Assuming that he had authority and 
that there was an agreement, is it binding 
on the plaintiff? 

7. Did the plaintiff ratify the arrange- 
ment and is she estopped from disputing 
its validity ? 

Defendant will give particulars as to rati- 
fication in 14 days. 

8. Did the defendant lend the plaintiff 
any jewels, as alleged in the counter-claim, 
or were the jewels, which the plaintiff ad- 
mits, she has got, given by her husband, 
as alleged in her reply to the counter-claim 
and what is their value ? 

9. If it is held that the plaintiff is en- 
titled to any maintenance, apart from the 
agreement, to what maintenance, arrears 
of maintenance and residence, is she entitl- 
ed? 

Preliminary Issue— Raghunathadoss, the 
father of the plaintiff's husband and the de- 
fendant, left a Will of which Probate was 
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hold expenses and to go on devoting (or 
(spending) the rest of (the interest) for 
(the use of or benefit of) my children, 
according to the custom of our caste and in' 
such manner, as my sister Jamu Roi, ap- 
proves (or chooses or wishes or directs). 

(They are) to celebrate the marriage of 
my sons, in a respectable or decent (liter- 
ally good) way. (Such money as remains 
on hand, after defraying those expenses) 
is to be laid by and to be handed over to 
both my sons, to the elder one when he 
attains the age of 23 and to the younger 
one, at 21 and take receipts from them (in 
respect of the same). The boys are to be 
given a respectable education and are to be 
looked after generally (literally are to be 
protected.") 

The executors obtained Probate of the 
Will and were in possession and manage- 
ment of the estate. The plaintiff’s husband 
and the defendants, being dissatisfied with 
the management of the executors and 
alleging misappropriation, waste and 
breaches of trust, filed C. S. No. 163 of 
1917, on the 24th of April 1917, against 
three of the executors, who were then 
alive. The plaint in that suit, after setting 
out the Will and alleging that the first 
plaintiff was born on the 16th of November 
1893 and the second plaintiff on the 29th 
of May 1896 and both were of full age and 
entitled to recover the estate, under the 
terms of the bequest, gives various acts of 
breaches of trust, misconduct, and misap- 


obtained, wherein he gives certain annuities 
to his daughters and directs his executors 
to hand over the residue to his sons, namely, 
the plaintiff's husband and the defendant. 
The material portion of the Will, as trans- 
lated in the Probate, runs thus as follows. 
After referring to his illness, the testator 
says. 

"Therefore, as long as I live, I am the 
owner (of my property). After me. my two 
sons (are owners), 1 . Elder (son) Babu age 
10; 2. Second (son) Chendulal age 8. These 
(sons) are minors. Therefore, 1 appoint 
four executors I appoint these four per- 

sons (executors). These four persons are to 
recover, after my death, whatever I own (in 
the shape of estate, jewellary and outstand- 
ings) and out of the jewels they may keep 
(intact) such as are fit to be preserved and 
keep a list in writing of the same. (They) 
are to sell off the rest and invest the sale- 
proceeds in Government bonds and to 
utilise the interest, for defraying thehouse- 


propriation. The plaintiffs prayed for an 
enquiry, as to the assets left by the de- 
ceased testator, and the amounts recovered 
by the defendants, or might have been re- 
covered by them, but for their wilful default 
and neglect, for an account of the monies, 
which the defendants used for their own 
trade, for profits or compound interest at 
half yearly rests, on such sums, for handing 
over to the plaintiffs the properties belong- 
ing to the estate, of which the defendants 
were in possession, for an injunction and 
for other reliefs. 

The defendants in that suit filed written 
statements denying all acts of misconduct 
and stating that they acted, in conformity 
with the provisions of the Will. 

The plaint was amended and in answer 
to the amended plaint, a plea of limitation 
was raised and that formed the subject- 
matter of the fourth issue in that suit. I 
held that the suit was not barred by limi- 
tation. 
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The plea of limitation was raised on two 
grounds. As regards the properties, wr.ieli 
were admitted to be in the possession of the 
executors, it was contended that on the true 
construction of the Will, the legacies oe- 
came payable immediately on the death of 

the father and that the suit was barred by 
limitation, as it was brought more, than 
12 years after the said date. As regards 
the properties which did come into the 
hands of the executors, it was contended 
that as the plaintiffs were members of a 
joint family and as the legacies were im- 
pressed with the character of joint family 
property and as the first plaintiff attained 
majority more than three years before the 
date of the suit, and was competent to 
give a valid discharge, any claim for dam- 
ages for neglect of duty or breaches of 
trust was barred by limitation. As regards 
the properties, which remained in the 
hands of the executors and actually held 
by them, I held that the suit cannot be 
barred by limitation, that if they were 
trustees s. 10 of the Limitation Act would 
apply and that if the suit was one for 
legacy, it became payable only when the 
first plaintiff attained the age of 23 and 
the second plaintiff the age of 21 and that 
they had 12 years from that dale to sue. It 
is not material for the purpose of this case, 
to refer to this aspect of the case any 
further. As regards the claim, in respect 
of the properties, which did not come into 
the hands of the executors, and in respect of 
which the claim was based on breaches of 
trust and neglect of duty to get in assets or 
devastavit, alleged to have been committed 
by them, the question was incidentally, 
raised, as to whether the suit was barred, 
on the ground that the plaintiffs were 
members of an undivided family and the 
Will gave the properties to them jointly, 
the suit would be barred, as it was brought 
within three years, after the second plaint- 
iff attained majority. I may state, in this 
connection, that there was nothing in the 
pleadings, which raised this question speci- 
fically. In the course of the arguments 
before me, this point was raised and I 
had to decide it. The following is my 
judgment on that question: 

"Mr. Rajah Iyer (who appeared for the 
plaintiffs in that suit) argued that even as 
regards those claims, (i. e.) claims in res- 
pect of breaches of trust, damages for 
neglect of duty (etc.,) they are covered by 
fb 10 of the Limitation Act and referred to 
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the passage in Cumtjcc Pestonjee Bottli- 
u-alh v. Dodnbhai Eduljo: « l i referred to bj 
me above and several Engl sh decisions, 
prior to the passing of the ImsU'c Act, 

I do not think there is much use in chs- 
cussing the question at any length* as I 
am (sitting as a Single Judge) cone uded 
bv the decision of Wallis, C.J.. and Oldfield, 
j‘, in Kolia Tholasingam Chctly v. \ t da- 
cha I la A'nj'h (2) wlieie it was held that 
s. 10 of the limitation Act does not apply 
to suits against trustees for failure to le- 
duce the trust properties into possession. 

So far as the second plaintiff is concerned, 
the suit is brought within three years of bis 
attaining majority and is prima facie not 
barred. It is argued, however, that the 
plaintiffs are members of a joint family, 
that the legacies to them stand impressed 
with the character of a joint family pro- 
perty and that as the first plaintiff at- 
tained majority, more than three years 
before the date of the suit, and was com- 
petent to give a valid discharge, the suit is 
barred against the second plaintiff also. 
So far as Madras is concerned, it must now 
be taken as settled, that a father can be- 
queath property to his sons in towns, which 
would carry with it all the incidents of a 
joint family property. I need only refer to 
Nagalingnm Piliai v. Iiamachandra Teiar 
(3) and Yethirajulu Naidu v. Mukuntha 
Naidu (4) and to the recent decision of 
Abdur Rahim a..d Oldfield, JJ., in Indoji 
Jithaji v. Kothapalli Rama Charlu{5) It is, 
no doubt, true that a Company was taken in 
Jugmohandas Mangaldasv. Sir Mangaldas 
Nathubhoij (6) and Kishori Dubian v, 
Mundra Dubian (7) but I am bound by the 
current authority in this Court. As ob- 
served in Nagalingan i Piliai v. Rama - 
chandra Tevar (3), the question “whether, 
in any given case, property was intended to 
pass to the son as ancestral, or self-acquired 
property is a question of intention, turn- 
ing on the construction of the instrument 
of gift." Turning to the present Will, I 
do not think that the intention of the tes- 
tator was to pass the property, as an an- 
cestral property. He distinctly states that 
the executors were to give it to each of 

It; 19 M. 42.-,; C 1ml. Pec. in s.) 1001. 

(2) 42 Ind. (’ns. 514; 41 M. 319; (1917) XI. XV. N. 051; 
0 b W. 52.3; 22 M. \, T. 388. * 

(.3) 24 M. 429; 11 XI. L. .T, 210. 

(4) 28 M. 3G3; 15 XI. L. J. 299. 

(5; 51 Ind. Css. 146; 10 L. W. 198. 

(6) 10 B. 528; 5 Ind. Dec. (s. s.i 742. 

(?) 10 Ind. Ons, 505; 33 A. 665; 8 A. L J. 757. 
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the plaintiffs, when they attain a particu- 
lar age and to get receipts from each of 
them, so that he clearly did not intend 
one son to bind the other by any acquit- 
tance. If he wanted the property to pass 
as joint family property, he would have 
directed the executors to hand over the 
estate, as soon as his eldest son attained 
majority or an age, when the testator 
thought it safe to hand over the property 
to him. Though no doubt, it js, under the 
law as administered in this Presidency 
open to a father to bequeath property as 
joint family property, I think Courts ought 
not easily to impress a legacy with that 
character. It is again difficult, to sea how 
the first plaintiff could, in the face of the 
express terms of the Will, have required 
the executors to deliver to him the share of 
the second plaintiff during his minority 
and give a valid discharge to the executors, 
as regards the second plaintiff's share. 
Section 7 of the Limitation Act requires 
that there should be a person who can give 
a valid discharge, without the concurrence 
of the minor, as pointed out by their 
Lordships of the Privy Council in Nobin 
Chandra Barua v. Chandra Madhab 
Barua (8) and by Bhashyam Iyengar, J„ in 
Ahinsa Bibi v. Abdul Kader Saheb (9). The 
section will have no application otherwise. 
The executors could not, under the terms 
of the Will, have handed over the share of 
the second plaintiff to the first plaintiff. It 
has been held in Neelarn Tirupathirayudu 
Naidu v. Vinyamuri Lakshminarasamma 
(10), where there is a minor beneficiary that 
the executors had no power to deliver the 
. property to the minor's guardian; a fortiori, 
where the Will specifically directs that the 
legacy should be delivered to a minor when 
he attains a certain age and an acquittance 
■ should be obtained from him. As regards 
suits for account, the effect of s. 7 has been 
discussed by Sir Bhashyam Iyengar in 
Ahinsa Bibi v. Abdul Kader Saheb (9) while 
it has held tha\ even though there were 
adult partners, a suit for an account of a dis- 
solved partnership was not barred, as one of 
the persons entitled to an account was a 
minor. 1 do not think that the suit as re- 
gards the second plaintiff is barred". 

(8) 36 Ind. Cis. 1; 41 C. 1; 20 M. L. T. 430; 21 C. W. 
X 07- 11 A. L. J. 1109; 18 Bom. L K. 1022; 31 M. L. 

J 836; 21 C. L. J. 503; (191G) 2 M. W. N. 565; 5 L. W. 
452 (P G ). 

(9) 25 M. 26. 

HO. 17 lad. Cas. 507; 38 M 71; 11912) 'M. IV. X. 1237; 
J2 M b. T. 530; 23 M. L. J. 599. 
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It Will be seen from my judgment in 
that case that the question as’to the nature 
of the estate, taken by the plaintiffs in that 
suit whether they took it as tenants-in- 
conimon or as joint tenants, was not raised 
in t lie pleadings; nor was there a specific 
issue, on the construction of the Will, but 
it was taken in the course of the argument 
to support one aspect of the general plea 
<>f limitation. It is, no doubt, true that in 
the course of the argument, the position 
taken up by the executors was that the 
plaintiffs in that suit took the estate as 
joint tenants, while the present defendant 
raised the opposite contention that he and 
the plaintiff’s husband took the estate as 
tenants-in-common, the legacy to each 
being distinct and separate, payable as 
different times, though his present con- 
tention is that they took the estate as joint 
tenants. Moreover, I held that, even if the 
plaintiffs in that suit were members of an 
undivided family, and took as joint tenants 
the suit was not barred, for other reasons. 

A point was taken that as the present 
defendant and the plaintiff's husband were 
co-plaintiffs, in C. S. No. 163 of 1917, there 
can be no res judicata, as between them; 
but I think the same principles of res 
judicata, as between co-defendants would 
apply to co-plaintiffs. I need only refer to 
Rakhmini v. Dhondu (11) and Mookkan v, 
Naga Pillai (12), and think that if a find- 
ing as between co-plaintiffs is necessary’, 
before the Court can give any relief against 
the defendants there i9 no reason why 
that finding should not be res judicata, as 
between co-plaintiffs. I find it, however, 
difficult to see how the question as to the 
nature of the estate, which the plaintiffs 
took in that case, which was not raised 
in the pleadings, but was only used an 
argument, on one of the branches of 
the ca e, as to limitation, and which was 
not essential to give plaintiffs any relief 
would be res judicata. I think the main 
tests to be applied are whether there was 
active controversy between the plaintiffs 
and whether that adjudication was neces- 
sary, to enable the Court, to grant any 
relief against the defendants. Having 
regard to the pleadings in that suit, it is 
clear that the plaintiffs did not care, if 
they got the property as joint tenants or 
tenants-in-common, because no question of 
survivorship would arise, until one of 

(11) 14 Jnd. Cas. 4GG; 36 B, 207; 11 Bom. I„ R 128, 

(12) 35 Ind, Cas. 213; (1917) M. IV. X. 14. 
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them died. Both of them attained the age 
when, under the terms of the Will, posses- 
sion had to be given to them. There was, 
therefore, no active controveisy between 
the plaintiffs. All that appears is that, 
during the course of the argument, the 
second plaintiff in that suit, by his "Vakil, 
met the plea of limitation, by arguing that 
the plaintiffs took the estate as tenantsjn- 
coramon and not as 
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“In that litigation the present plaintiff 
and the second defendant { as representing 
the tarwad) were joint plaintiffs, and it 
was then found as between each of them 
and the persons in possession of the pro- 


perty, that the second defendant and bis 
tar icad. had no title to the property. The 

title to the property is, therefore, res judi- 
cata, as between the persons in possession 
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_ and not as joint tenants. The- and the second defendant and his tancod. 
other plaintiff adopted that argument and It is idle to contend that, in the , 

I hold that, for the purpose of deciding stances, any useful purpose was, or could 

be, served, by admitting evidence as to the 

tarwad's alleged title". 

No authorities were referred to and the 


the question of limitation, the Will, on 
its face, suggested that the property was 
given to them, as tenants in-common. 
Active co-operation there was between the 
plaintiffs; but that does not make it an 
active contest on any issues between them 
because the interests of the present parties 
are now adverse and the plaintiff claims 
through one of the parties to the previous 
litigation. 

It is argued by Mr. Srinivasa Iyengar, 
for the plaintiff, that active controversy 
can only mean controversy, which the 
nature of the case admits and need not 
appear expressly on the pleadings and that 
where the plaintiff raises a contention 
which but for the admission or consent of 
the co-plaintiff would be a matter in 
controversy, Expl. Ill to s. II would 
apply. It is contended that as there was 
a controversy between one of the plaintiffs 
in that suit and the defendant and as the 
other plaintiff accepted the contention of 
the co-plaintiff, he cannot subsequently be 
heard to contend that in another suit he 
can raise the question anew, because, if 
lie had raised the contention in the previous 
suit, there would have been an adjudica- 
tion. Reliance is placed on Krishnan 
Nambiar v. Kannan (13). In that case, 
the plaintiff purchased some land from 
the second defendant, as the kamavan of u 
tarwad, to which the second defendant and 
the other defendants belonged. The land 
was in the possession of third parties. The 
vendor and the purchaser jointly sued for 
possession, but they failed to prove that 
the vendor had any title to the land. The 
plaintiff instituted the suit against the 
vendor, to recover the purchase money with 
interest and the defendants wanted to show 
that they had title. It was held that the 
matter was res judicata. The learned Judges 
Benson and Boddam, JJ., observed: 

(13) 21 M. 8; 7 Ind. Deo. (k. b.) 362. 
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case was not followed in Mookkan v. Naga 
Pillai (12) and was dissented from in Hub 
Ali v. Hammun (14). 

I think the authorities are - clear that in. 
order to constitute res judicata between 
co-plaintiffs, there should be active con- 
troversy between them and the point in 
dispute must have been essential, for the 
purpose of giving a decree against the de- 
fendant. In Hakhmini v. Dhondo (11), the 
widow and the son of a deceased person 
sued a stranger to recover some jewels and 
a decree was passed in favour of the 
mother, on the ground that she was the 
absolute owner of the jewels. Liter on, 
the son filed a suit against the mother, 
to establish his title to recover the jewels. 
The plea of res judicata was raised and it 
was held that there was no res judicata, as 
there was no final adjudication between the 
plaintiffs in that suit and it was of no 
consequence to them in that suit, as to who 
succeeded, Chandavarkar, J., after referr- 
ing to Ramcliandra Narayan v. Narayan 
Mahadeu (15), observed as follows:— 

“As was held in that case, a finding in a 
suit as between eo-defendants becomes res 
judicata in a subsequent suit only when 
it was essential for the purpose of giving 
relief to the plaintiff in the previous suit. 
So also as between co-plaintiffs a finding 
to become res judicata must have been 
essential for the purpose of giving relief 
against the defendants. Now here, in the pre- 
vious suit, it was a matterof no consequence 
whatever to the defendant therein for the 
purposes of the relief to be given against 
him whether Rakhmini succeeded or 
whether Dhondo succeeded. Therefore, the 

(14) 11 Ind. Cas. 036; 8 A. L. J. 807. 

14 J 15 ) 11 B - 21p i 11 hid. Jur, 301; 6 Ind. Deo. (n. a ) 
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plea of res judicata raised in this second the co-defen 
appeal must be disallowed". m Ve the anr 

In PratabUdninath Sahi Deo v. Ganesh (See per Wes 
Aamia Sahi ( 16) Sir Dawson Miller, C. J, v.Narayan A 
and Jwala Prasad. J , in dealing with the in ( otlinyha 
questmn of res judicata, as between co- andJesselM 
pJainUffs, observed as follows:- In ,i le e 4rli 

I here was no dispute between the plaint- savs:— 

tiffs in that suit as to the Maharaja’s right . ’“'But if th 
to resume or the fart that the tenure had does not re. 
to come to an end, on the death of Lachami- of any case b 
nath. The principle laid down in Cot- defendants v 
tingham v Earl of Shrewsbury (17), can, each other b 
therefore, have no application. There was be necessary 
no conflict of interest between the co- obtains", 
plaintiffs and the decision cannot, in my There are 
opinion, be held binding as res judicata, laving down 
on their successors; [see liamchandra think it is ui 
Aarayan v. Aarayan Mahadcv (15).]" Applying t 

A similar view was taken in Hub Ali v. I do not thin 
Hammun (14), where it was held, that to which are i 
constitute-m judicata, there should be a judicata, as 
difference between the co-plaintiff and some so as to mal 
controversy between them. nature of the 

So far as co-defendants are concerned, res judicata 
the requisites, necessary to support the issue against 
plea of res judicata, have been considered The next h 
in numerous cases and the principles are husband and 
quite clear. In Sankaramahalnigam Chctly perlies unde 
v. Muthulakshmi (18). Seshagiri Iyer, J., tenants-in-coi 
refeis to all the cases on the joint and the previous 
obseives as follows:— rpntf-w thf.tr 
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the co-defendants should be necessary to 
give the appropriate relief to the plaintiff. 
(See per \\ est, J., in Ramchandra Narayan 
v. A arayan Mahadev (15) and Wigram, V. C. 
in < ottingham v. Earl of Shrewsbury (17), 
and Jessel, M R. in Kevan v. Crawford (24)." 

In the earlier case, the Vice-Chancellor 
savs: — 

w 

"But, if the relief given to the plaintiff 
does not require or involve a decision 
of any case between co-defendants, the co- 
defendants will not be bound as between 
each other by any proceeding which may 
be necessary only to the decree the plaintiff 
obtains". 

There are numerous other decisions, 
laying down the same requisites; but I 
think it is unnecessary to refer to them. 

Applying these tests to the present case, 
I do not think that any of the requisites, 
which are necessary to constitute res 
judicata, as between co-defendants, exists 
so as to make the question, as to the 
nature of the estate taken under the Will, 
res judicata and 1 find the preliminary 
issue against the plaintiff. 

The next issue is whether the plaintiff’s 
husband and the defendant took the pro- 
perties, under the Will of their father, as 
tenants-in-common, or as joint tenants. In 
the previous litigation, the parties ac- 
cepted the translation attached to the Pro- 


"The principle underlying the bar of res 
judicata, as between the co-defendants has 
teen the subject of discussion in three 
recent cases, Achanta Venkutasurya 
narayana v. Ytllapiagadu Sliiva Sankara 
Aarayana (19), Fakirchand Lallubhai v. 
A J aginchund Kalidas (20) and J adav Chandra 
Sarkar v. Kailash Chandra Singh 2 1). The 
first requisite is that there should be active 
controversy as against each other between 
the parlies ariajed on the same side; per 
Muthueami Iyer, J,, in Venkayya v. 
Aarasamma (22) and Tanjore Ramacliandra 
Ram v. Vellayanadan Ronnusami (23), 
Secondly, the adjudication inter se between 

(1C) 70 Inch (’as. 232; (1921) Tat. 3C.9. 

(17) (1813) 67 K It. 530; 3 Hare 627; 15 L. J Ch 
411 

(lb) 43 bid. Cas. 8C0;33 M. L. J. 710. 

(19) 27 bid. Cas. feGl; 17 Jl. L. T. bo; 2 L. \V. 101 

(20) 33 Ind. Cas. 23; 10 15. 210; 17 Bern. L. It. 
HOC. 

(21) 31 Ind. Cas 429; 21 C. W. N. 693; 25 C. L. J. 
322. 

(22) 11 M. 201; 4 Ind. Dec. (n s.) 112. 

(23) 11 M. 258 at p. 26-1; in I. A. 37; 6 bar. P. C. J. 
§0; 15 Ind Jlir. ??4; 5 Ind. Dec. (s. s.) 181 (P. C.j, 


bate of the Will, as correct. Nobody im- 
pugned its correctness. There was no 
evidence, let in on this point. The main 
reason, which influenced me, in holding 
that they took the estate as tenants-in- 
common, was that under the Will, there 
were two separate deliveries of properties 
contemplated and that two separate re- 
ceipts were to be taken from the two sons 
of the testator. If there had to be two 
separate deliveries of properties and two 
separate receipts taken, it seemed to me, 
in the absence of any evidence, to be clear 
that a tenancy-in-common was contemplat- 
ed by the testator, because when the pro- 
perly was given to the elder son and a 
receipt taken from him, it prma fade 
would be of his shaie in the residue, and 
similarly, when the property was handed 
over to the second sod, at a different period 
and a receipt taken from him, it would 
also involve the 6ame consequence. In the 
present suit, however, the translation, an- 
nexed to the Probate, i6 challenged by the 

(2b (1877) 6 Ch. D. 29; 46L.J. Ch. 729: 37 l. T. 
522; 25 W. R. 49. 
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defendant as incorrect and evidence on the 
point has been adduced. 

The case for the defendant is that, ac- 
cording to a proper translation of the Will; 
it was not necessary that there should be 
two deliveries at different times or that 
two receipts should be taken, but that 
what was contemplated was a single hand- 
ing over, when the legatees attained the 
ageof23and2l and the taking of a single 
receipt. It is pointed out that as there 
was a difference of about two years in the 
ages of the plaintiff's husband and the 
defendant, the testator, in the Will, said 
that the first son should get ‘ the property" 
at 23 and the second son should get the 
property at 21, so that there may be a 
simultaneous delivery of property; other- 
wise, there was no reason, why the elder 
son should get it, when he is 23 and the 
younger son when he is 21. It is also 
contended that the Gujarati word in the 
Will is “receipt" and not “receipts" and that, 
therefore, only one receipt was contemplat- 
ed, the word ‘ receipts’’ in the translation 
annexed to the Probate being incorrect. 
On this point, evidence was adduced and 
the defendant examined Mr. Nanabhai 
Devai, a Vakil of this Court, who was ap- 
pointed Commissioner to translate a num- 
berof Gujarati documents and Mr. Batheeua 
the Gujarati Interpreter of this Court. Mr. 
Nanabhai Devai, who is a Gujarati gentle- 
man, and whose mother-tongue isGurjarati, 
has made a translation of the Will and it 
hasbeen filed. The evidence of Mr. Nanabhai 
Devai supports his translation of the Will 

wo/ 16 ? tate3 . ttiat ^ roa ] a reading of the 
Will, only a single handing over was meant. 
He says that as there was a difference of 
two years between the ages of the elder 
and the younger sons, which continued 
throughout, only one delivery was con- 
templated, when the testator used the 
words "to the elder one, when he attains 
the age of 23 and to the younger one at 
21 Mr. Batheena, the Gujarati Inter- 
preter, has given his translation of the Will 
and it has also been filed. He seems to be 
of opinion that the Will can be translated, 

n 0I Jf “xt tlie Probate aa( l as is 
translated by Mr. Nanabhai Devai 

™ fa capable of the two 

011 namel y- a) that 

there should be two separate deliveries and 

J T ra f! v 6Ceipts taken - a nd (2) that 
e ? 8 i ould b ® as ‘ n gle delivery to both 

01 them, on one and the same occasion and 
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only one receipt taken, one has to see the 
surrounding circumstances and the other 
terms of the Will, to come to a conclusion 
as to the nature of the estate taken, as 
the Will does not say anything as to what 
the nature of the estate is to lie. It is not 
disputed that Raghunathadoss the faiher 
and his two sons were living as members of 
one family, Raghunathadoss being the 
father and managing member, and the sons 
being minors under his protection. The 
Will begins by saying that the testator was 
the owner of the property, as long as he 
lived and after him his two sons, (the 
word “owners” being supplemented by the 
Interpreter). He gives the names of his 
two sons and says that as they are minors, 
he appoints four executors. He mentions 
the duties, which the executors are to 
perform and so far as the clause of dis- 
position is concerned, all he says is that 
the executors are to hand over to his sons 
the property, when the elder attains the 
age of 23 and the younger when he 
attain? the age of 21 and to take receipts 
from them. There does not seem to be 
any reason to suppose, from the terms of 
the Will, that the testator intended his 
sous to be separate, as from the date of 
his death and they were to have separate 
interests in the property and there are no 
express words in the Will, from which such 
an iutention necessarily follows. I think 
the result of the authorities, in Madras, is 
that where there is a grant to two persons, 
who form members of a joint familv, the 
ordinary presumption is that the grant is 
to them as co-parceners. I need only refer 
to Nagalingam Filial v. Ramachandra 
Tevar (3), Yethirajulu Naidu v. Mukuntha 
Naidu (4), Venkataramiah Pantulu v. 
Subruvianiam Pillai (25), Indoji Jtthaji v.’ 
Kothapalli Rama Charlu (5) and Rajarajes- 
\ para Dorai v. Sundarapandujaswami ( 2 t>). 
It is, no doubt, true that the view taken in 
Bombay and Allahabad is that, where pro- 
perty is given to two persons, without stat- 
ing what interest they are to take, they 
should take it as tenants-in-common. The 
question was recently raised before the 
Privy Council in Lai Ram Singh v. Deputy 
Commissioner of Partabgarh (27), but their 

(25) 26 Ind. Cas. 393; 16 M. L. T. 480 

(26) 27 Ind. (las. 283; 27 M. L. J. 694 at n 71f, 

(27) 76 lad. (Jus. 021; 45 A. 596; (1923 M W v 

il. AT P /P C\\ IflA. a rv V n ! V*' »* • W. 


591: (1923) A. I. R. (P. 0.) 160; 9 0 & A L U jar 
21 A. L. J. 777; 20 O. C. 257; 33 M. L. T. 355 ' 10(1 T 
J. 513; 50 I. A. 205; 47 M. L. J. 260; 29 O W S', gg 
(P. 0). 
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Lordships while pointing out the conllict 
of authority did not decide the question. 
They observe as follows: — 

It appears that there lias been great 
diversity of opinion in the High Courts in 
India, as to t lie effect in a Mitakshara 
family of a bequest made by a father of 
properly which in the father’s hands 
was self-acquired, to his son. In Calcutta, 
in 1&63, the point first arose in the case 
of Muddun Gopal v. Ram Buksh (28), when 
it was held that such property would be 
ancestral, and this has been followed in the 
later case of Hazannnl Baku v. Abani 
Nath Adhurjoya (29), decided in 1912. In 
Madras, upon the whole, the view seems 
to be that the father can determine, whe- 
ther the property which he has so bequeath- 
ed, shall be ancestral, or self acquired on 
the principle of cujus est dare ejus est 
disponere ; but that unless he expresses his 
wish that it should be deemed self-acquired, 
it is ancestral. See Tara ('hand v. Rctb Ram 
(30), and compare it with Nagalingam 
Pillai v. Ramachandra Tevar (3) and other 
cases. In Bombay, on the other hand, 
the principle of intention seems to have 
been accepted, if it makes the property 
ancestral, but if there be no expression of 
intention it is deemed self acquired. See 
.Jugmohandas Mangaldas v. Sir Mangaldas 
Nathubhoy (G) and Nanabhai Ganpatrav v. 
Acharatbai (31). At Allahabad the decision 
was that such property is self-acquired. 
See Parsotam Rao v. Janki Bai (32) decid- 
ed in 1907. Finally, in Oudh, in the case of 
Rameshar v. Rukmin (33), decided in J909, 
after a review of all the cases, it was 
held that: Where self-acquired property ia 
bequeathed to sons, in the absence of langu- 
age clearly indicating the testator's inten- 
tion that the property should be held by the 
6ons subject to tire incident of survivorship, 
it should be presumed that each son takes 
an interest which passes to his heirs at his 

death But their Lord- 

ships deem it unnecessary to pronounce 
upon these points. It may be that some 
day this Board will have to decide between 
the conflicting decisions of the Indian High 
Courts, and it may be that when this time 
comes, this Board will prefer to go back to 

(28) C W. R. 71. 

(29) 18 hid. Cas. 625; 17 C. W. N. 280; 17 0. L. J. 


38. 


(30) 3 M. H. C. It. 50. 

(31) 12 B. 122; 8 Ind. Dec. (N. s.i 567. 

(32) SO A. 354; 4 A. L. J. 257; A. W. X. (1907. 77. 

(33) 12 Ind. Cas. 770; 11 0. C. 244. 
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the original text of the Mitakshara and put 
its own construction upon that text It i 3 
not necessary to do so in this case.” 

In this view of the authorities, I think 
that, sitting as a Single Judge, I should 
follow the Madias uecisions, which, as 
pointed out by their Lordships of the Privy 
Council, uphold the view that unless the 
father, in disposing of the properties ex- 
presses that they should be deemed self- 
acquired in the hands of the sons, the pro- 
perties should be treated ancestral. 

As regards the contention of Mr. Rajah 
Iyer, for the defendant, that the Will of 
Raghunadadoss is merely a document, ap- 
pointing a guardian of his minor sons, and 
is not a bequest to them, I think the terms 
of the Will, which gives annuities to the 
daughters and the residue to his sons, is 
clearly testamentary, in its character. Re- 
ference has been made to Poorendra Nath 
Sen v. Ilemangini Dasi (34), In the matter 
of the last Will & Testament of Bukthawar 
Mull Soucar (35), Somasundara Mudaly v. 
Duraisami Muduliar (3'-) and Jagannatha 
Gajupathi Anaga Bhtema Deo v. Kunja 
Bthari Deo (37). I do not think these 
cases have any application, having regard 
to the terms of the Will in question. The 
words ‘‘after me my two sons are owners" 
amounts toa bequest. In J ugmohundas Man- 
galdas v. Sir Mangaldas Nathubhoy (Gj, Laht 
Mohun Singh Roy v. Cliukkun Lai Roy (33), 
and Cliuni Lai v. Bai Muli (39), the words 
“shall be the owner, etc." were construed as 
constituting a bequest. 

I hold, on the first issue, that the plaint- 
iff s husband and the defendant took the 
properties as joint tenants. 

2nd Issue:— 1 1 is difficult to see how there 
can be any estoppel in this case. It is 
aigued by Mr. Brinivasa Iyengar for the 
plaintiff, that estoppel arises, because of 
the conduct of the present defendant, in 
C. 8. No. 1G3 of 1917. It is alleged 
that he put forward the contention that, 
under the Will of his father, he and his 
deceased biolher took the estate of their 

(34) 1 Ind. Cas. 523; 36 C. 75; 12 C. W. N. 1002. 

(3a) 23 Al. 133; 8 Ind. Dec. (k. s.) 490. 

(36; 27 Al. 30; 13 Al. L. J. 283. 

(37; 64 Ind. Las. 458; 41 M. 733; 14 L. W. 398; (1921) 
M. W. JS. 713; 41 M. L. J. 648; 30 Al. L. T. 124; 26 C. 
W. X. 374; 24 Bom. L R. 600; 4 U. P. L. It. (P. C.) 32; 
(1922; A. 1. K. (P. C.) 162; 48 1. A. 482 (P. C.; 

(38; 24 C. 634; 24 I. A. 76; 1 G. W. N. 3e7; 7 Sar. P. 
C. J. 155; 12 Ind. Dec. (n. b.j 1224 (P. CJ. 

(39) 24 H. 420; 2 horn. L. it 46; 12 Ind. Dec. (n s.) 
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father as tenants-in-common and obtained 
judgment on that footing, that the plaintiff a 
husband believed in and acted upon the 
truth of the statement made by the de- 
fendant and obtaiued a decree, along with 
the defendant in the previous suit, that but 
for such conduct and misrepresentation, on 
the part of the defendant, the plaintiff's 
husband would have obtained an express 
declaration from the Court, as to his rights, 
under his father's Will and obtained a 
separate decree in his favour, or the plaint- 
iff's husband would, before his death, have 
brought about an express dved of partition 
between himself and the defendant, that the 
defendant having obtained possession of the 
properties of his deceased father, as a 
legatee under his father's Will, lie is now 
estopped from saying that he acquired it 
under any other title, that the defendant 
having elected to take the properties of 
his father’s Will he is estopped from dis- 
puting the validity of the Will, or any of 
its provisions, as against the plaintiffs hus- 
band, and that he is also estopped from 
saying that he pleaded tenancy-ii>comraon, 
with a view to evade the provisions of the 
Limitation Act and to commit a fraud’ upon 
the Court. 

There is no evidence, which would sup- 
port the question of estoppel, on any ques- 
tion of fact. As [ shall show liter on. after 
the decree in C. S. No. 163 of 1917 and 
even though the case of tenancy-in common 
was set up, the defendant and the plaintiffs 
husband acted and continued to act, as if 
they were members of a joint family. 
They carried on business jointly, treated 
the funds in common, borrowed in common 
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of a legal argument, can by itself become 
a foundation for any estoppel. 

I find the second issue against the plaint- 

ird Issue:— It is difficult to see how the 
plea set up, as to toe nature of the estate 
taken bv the parties, under the Will of 
Raghunithadcss, in the previous suit, can of 
itself effect a partition. There was no un- 
ambiguous intention expressed anywhere, 
in the previous proceedings by the 
plaintiff's husband or by the defendant, 
that they intended to sever any antece- 
dent status and to become thenceforward 
members of a divided family. Then- 
conduct, which I shall refer to later on, 
negatives any such intention. 

■Uh Issue :— This issue relates to the 
way in which the plaintiff’s husband and 
the defendant treated the properties, 
which they got under the Will. On this 
part of the case, the evidence, I think, is 
clear that, after getting the decree in C. S. 
No. 163 of 1917, the plaintiff’s husband 
and the defendant treated the properties 
as joint properties. It appears from the 
proceedings in C. S. No. 206 of 1918, 
which was filed by the sister of the defend- 
ant against the defendant and the plaint- 
iff’s husband, that. all the parties proceeded 
on the footing that they were members of 
an undivided family. In the plaint, Ex. 25 
the defendants are describe! as members 
of a joint undivided Hindu family and in 
the written statement, Ex. 26, the defend- 
ants admit this fact. A consent d a cree was 
passed and it has been tiled as Ex 27. The 
accounts produced by the National Bank of 
India and the Bank of Madras show that a 


aad made no difference, as regards the pro- 
perties, which they took under the Will. It 
is difficult to see how, in the absence of any 
evidence to prove that the plaintiff's hus- 
band acted on the faith of any representa- 
tion made by the defendant, any question of 
estoppel would arise. In Umrao Singh v. 
Lachhman Singh (40), it was held by their 
Lordships of the Privy Council that a 
person is not precluded from setting up 
an inconsistent case in a subsequent lif'ga- 
tion; (see the observaaons-at page 355*) I do 
not think it can be said that the contention 
put forward in the previous suit, in support 
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joint account was opened in the names 
of the plaintiff’s husband and the defend- 
ant. Exhibit 13 shows that the plaintiff’s 
husband got a sum of lls. 500 from Mr. 
Singdrachariar, as remuneration for collect- 
ing a debt and he opened an account in 
the National Bank, Ex. 15. Defendant says 
that cheques were drawn and the moneys 
used for family expenses and out of that, 
a carriage was purchased from Lucas and 
Company, which both the brothers were 
using. A sum of Rs. 5,000 was jointly 
borrowed by them, from Mangammal Jessa 
Singh (see account books Exs. 9, 10 and 11) 
Out of this, a sum of Rs. 3,325 was re- 
mitted to the account of Goverdhanadoss 
and the balance was carried to a joint 
account, newly opened by the- two 
brothers and the account goes on. The 
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amount borrowed from Mangammal Jessa 
Singh is re-paid, out of the monies got 
from the National Bank, by the pledge 
of Government promissory notes Ex. 15, 
an extract from the National Bank 
accounts shows that a balance of Rs. 40-14 0 
which was to the credit of the plaint- 
iff's husband in his account was carried 
forward to the new account, Ex. 19, 
opened on the 25th of May 1917, in the 
names of both the brothers. Ex. 9, the 
cash book, shows that the debt borrowed 
from Mangammal Jessa Singh was renew- 
ed on the 10th and 14th May 1917. Ex- 
hibit 15. the extract, shows that a sum of 
Rs. 3 325 was paid into the National Bank, 
out of the monies borrowed fromMangammal 
Jessa Singh ; Kx 9, also shows this. Monies 
were borrowed by both the brotheis from 
the National Bank and Mangammal Jessa 
Singh was re paid. It appears from Ex. 20 
that both the brothers got credit from the 
National Bank to a joint limit of Rs. 20,000 
for over-drafts. Exhibit 19, the Pass Book, 
shows that the drawings and the payments 
were in their joint names. The cash-books 
and the ledger filed show clearly that there 
was only one joint account kept by the 
borthers, in respect of the family expenses 
and income. There is nothing to show 
that the brothers were even contemplating 
a separation of interest. The evidence of 
the defendant is that monies were borrow- 
ed jointly by pledge of their personal 
jewels, from Lakhur Krishnayya Vasa 
Baliah and Suklal: and the cash-book 
Ex. 9 contains details of such pledges ; 
and the raising of monies. These debts 
were discharged by cheques on the Na- 
tional Bank, which were met out of the 
over-draft, obtained on Government pro- 
missory notes, which both the brothers got 
under the decree in C. S. No. 103 cf 1917. 
Exhibit 20 is the letter from the Bank, 
showing thata joint account was opened and 
Ex. 21 series are letters from the Bank, 
in respect of the account. The ledger, 
Ex. 11, and the cash-book, Ex. 9, support 
the evidence of the defendant Two accounts 
were opened in the Imperial Bank. There 
was a loan account, as appears from 
Ex. 22 series, under which the two bro- 
thers raised Rs. 15,000, on the 15th of March 
1918, on the security of Government promis- 
sory Notes. Exhibit 19 is the Pass Book_. 
There was also an account opened in 1917 
and the letter to the Bank shows that 
the money was payable to either or survivor. 
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The tetters from the Bank are marked 
as Ex. 22 senes. It also appears that the 
expenses of the brothers were treated as 
common expenses, there being nothing to 
show for whose benefit they were incur- 
red. For example, medical expenses, 
expenses for plaintiff’s secmnnthav , ex- 
penses for the plaintiff’s child, household 
expenses, are all entered in cne account, 
without any indication, that they were to 
be attributable to each of the' brothers, 
according as the expenses were incurred, 
lor the one or the. other. So far as the 
income from the properties is concerned, 
there is no distinction made. All the 
rents are brought into a common account 
and the expenses are met as I said before 
in common. Taxes are paid jointly and 
so far as the dealings with the Banks 
and the account-books go, there is no 
indication that the brothers ever intended 
to live, as members of a divided family 
and separate in status. On the contrary, 
all the indications point to their living 
as members of a joint family. We find 
joint loags from strangers, joint deal- 
ings with the Banks and joint pledges of 
Government promissory notes, which they 
got under the decree. We also find that 
the brothers carried on a joint jewel 
business and utilised the jewels, which 
they got under the decree for such busi- 
ness. There was joint lending and borrow- 
ing of money, by the brothers. Under 
these circumstances, I think that even 
if the brothers took the legacies, which 
they got. under the Will, as tenants in- 
common, they by their conduct threw them 
into a common stock and treated the pro- 
perties as joint properties. In liajani- 
kanta Pal v. Jagmohan ral (41) their 
Lordships of the Privy Council deal with 
the case of mingling of properties and 
hold that 6elf-aoquired property may be 
impressed with the character of joint pro- 
perty, by its being dealt with as joint 
family property. 

[A’ofe:— The rest of the judgment is devoted to a dis- 
cussion of facts and is, therefore, omitted.— Ed.] 

v. N. v. Order accordingly. 

s. D. 

(41) 73 Ind. Cas. 252; 50 C. 139; (1923) A. I. R. 
(P C ) 57; 44 M. L. J. 561; 32 M. L. T. 149; 25 Bom. L. 
R C63; 37 C. L J. 515; '1923) M. W. X. 438; 18 L. W. 
387; 27 C. W. X. 997; 9 O. A- A. L. R. 805; 50 I. A. 173 
(P. C.). 
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Limitation Act (IX of 1908), I. Ar « 

-Suit against carrier to recover damages for non 

delivery— Limitation— Suggestion to settle ma((<r 

whether extends limitation-Cml Procedure Code 
(Act V of MS), 0. XU. r. 1 -Appeal-Copy oj 
judgment not filed— Xot ice issued -Copy, whether 

dispensed with. . 

A suit against a carrier for compensation lor non- 
delivery of goods irrespective of whether failure 
to deliver is due to a tort or to a breach of contract 
is governed by Art. 31, Sch. I to the Limitation Act. 

Ip. 136. col. 2.1 „ r 

Mutsaddi Lai v. H. B. A C. I. Ry. Company 
58 Ind. Cas. 547; 42 A. 390; 2 U. P. L. R.(A,>84; 18 
A. L.J. 377, Jaldu Venkalasubba Ruo v. The Asiatic 
Steam Navigation Co. of Calcutta , 30 Ind. Cas. ol0; 

39 M. 1; 29 M. L. J. 342; 2 L. W. 805: 18 M. L. T. 236; 
(1915) M. W. N. 64UF. B.), G. I. P. Ry. Company 
v. Raised Chandmull, 19 B. 165; 10 Ind. Dec. (s. s.) 
112, Haji Ajam Gonlam Hossein w Bombay and l ersia 
Steam Navigation Company, 2G B. 5 *2; 4 Bom. L. R. 
447, Great Indian Peninsular Railway Company v. 
Ganpat Rai, 10 Ind. Cas. 122; 33 A. 511; 8 A. L.J. 
513, Lai Mohan Ilazra v. East Indian Railway 
Company. 70 Ind. Cas. 857; (1922) A. 1. R. (C.) 330, 
Indian General Navigation an l Railway Co. v. 
Nanda Lai, 3 Ind Cas. 469; 13 C. W. X. 851, Mnti 
Ra n v. East Indian Railway Co., 103 P. R. 1906 ; 2 
P. L. R. 1907; 3J P \V. R. 1907 and Ali Mohamed v. 
The Great Indian Peninsular Railway Co , 31 Ind. 
Cas. 474; 11 N. L. R. 174, relied on. 

liadha Sham Basak V. Secretary of Slate for India, 
.14 Ind. Cas. 130; 41 C. 16; 23 C. L. J. 517; 20 C. W. 
N. 790, distinguished. 

A suggestion made by a defendant that the matter 
might be sattled, headed "without prejudice," does not 
operate to extend limitation, as it cannot be treated 
as an admission of liability, [p. 137, col. 2.] 

A memorandum of appeal stated that a copy of the 
judgment appealed against would be filed afterwards. 
The appeal was admitted on presentation and notice 
was ordered to be issued to respondent: 

Held, that it must be taken that the Court had 
dispensed with a copy of the judgment, [ibid.] 

Appeal against the judgment of the 
District Judge, Nimar, dated the 26th 
February 1923, in Civil Suit No. 3 of 1921. 

Messrs. K. J. B. Kanga and A. V. Khare, 
for the Appellants. 

Messrs, G. M. Gupta , S. B. Khale and N. 
V. 'Deo, for the Respondents. 

JUDGMENT.— The facts in these two 
appeals are similar, and the points arising 
in both of them are the same and may be 
disposed of in one judgment, although’ the 
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lower Court has written two separate judg- 
ments. 

There is no dispute ns to the facts 
which are set out in the judgments of the 
learned District Judse. Put briefly, they 
are that one Shamji Bhawanji had dealings 
in cotton with the plaintiffs’ firms on which 
he was indebted to them. The plaintiffs 
in both subs were in possession of bale9 of 
cotton belonging to Shamji Bhawanji, 100 
bales in the case of Jasrup Slninath and 
200 bales in the case of Radhakisan Jaikisan 
on account of the money due to them by 
Shamji Bhawanji, and the plaintiffs handed 
over these bales of cotton to the defendants 
G. 1. P. Ry. for carriage to Bombay con- 
signed to" plaintiffs themselves and got the 
Railway receipts for them. But by a fraud, 
to which the Goods Clerk at Harda and 
Shamji Bhawanji were parties, bogus Rail- 
way receipts were issued by the Clerk in 
favour of Shamji Bhawanji although no 
goods were actually delivered. The marks 
on the bales were altered so as to make 
them correspond with the false Railway 
receipts and the bales were consigned to 
the firm of Arjun Khemji in Bombay, who 
took delivery of them, instead of to the 
plaintiffs. The plaintiffs were thus deprived 
of the cotton, they had consigned, through 
the fraud of the Goods Clerk at Harda, 
who is a servant of the Railway Company. 
The fraud was promptly discovered and 
the matter was put in the hands of the 
Polite. Criminal proceedings then ensued, 
with which we are not concerned. Out of 
the 300 bales 79 bales were sold by Arjun 
Khemji and ultimately under the orders 
of the Court all the bales were sold and 
the money was deposited in the Bank in 
the name of Arjun Khemji under an 
agreement between him and the Railway 
Company. The plaintiffs have brought 
these suits to recover the value of the 
cotton from the Railway Company. 

The Railway Company have brought a 
6uit in the High Court at Bombay against 
Arjun Khemji, which is still pending. It 
is admitted on behalf of the Railway Com- 
pany that the plaintiffs have a lien on 
the goods, and it is also admitted, in 
view of the ruling in Sherjan Khan v. 
Alimuddi tl) following the decision of the 
House of Lords in Lloyd v. Grace Smith cG 

(1) 34 Ind. Cas. 598; 43 0. 511; 20 O. W. N. 268- 23 
C. L. J. 225. 
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Co. (2) the Railway Company are liable 
for the fraud of their servant, the Goods 
Clerk. 

The principal question in this case is 
that of limitation. It is contended on be- 
half of the Railway Company that the 
suits are governed by Art. 31 of the 
Limitation Act, and that limitation began 
to run in 1919 when the goods ought to 
have been delivered, and, therefore, the 
suits which were brought in 1921 are 
barred by limitation. The District Judge 
of Khandwa held that the suits were not 
barred by limitation, being governed by 
Arts. 115 and 48 of the Limitation Act, and 
awarded the plaintiffs Jasrup Shrinath 
Rs. 18.740 5-4 with interest from lltli April 
l'J21 till the date of the decree, and the 
plaintiffs Radhakisan JaikisanRs.37, 480-10 8 
with interest from 31st .March 1921 till the 
date of the decree. 

It is admitted that there has been con- 
version. The learned District Judge was 
of opinion that bogus receipts were issued 
and that the marks on the bales were 
altered, which took place at Harda. The 
conversion was complete before the goods 
left Harda and the defendant Company 
carried the goods not for the plaintiffs who 
had consigned them but for the person in 
whose favour the conversion had been 
effected, that is for Shamji Bhawanji; 
hence the defendants were not carriers for 
the plaintiffs and so Art, 31 of the Limita- 
tion Act has no application and the case 
falls under Art. 48, or viewed as a matter 
of contract there is a breach of contract by 
the defendants due to their failure to con- 
vey the goods on behalf of the plaintiffs 
to Bombay and hence the suit would fall 
under Art, 115 of the Limitation Act. 
In either case the suits are in time. It is 
contended by the learned Advocate General, 
Bombay, who represents the appellants 
that all the High Courts are agreed that 
a suit against a carrier for compensation 
for non-delivery of goods is governed by 
Art. 31 whether the non- delivery is due to 
conversion or to any other reason. 

He relies on the following cases, Mutsaddi 
Lai v. B. B. and C. I. Ry. Company (3) in 
which it was held that the article applies 
to suits by a consignor or consignee. 
Jaldu Venkatasubba Rao v. The Asiatic 


(2) (1912) A. C. 7IC; 81 L. J.K.B, 11-10; 107 L T 
531; 50 S. J. 723; 23 P. L. K. 547. 

(3) 58 Ind. Cas. 517; 42 A. 390; 2 U. P. L. K. (A.) 84; 
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Steam Navigation Co. of Calcutta (4) in 
which it was held by the Full Bench that 
by the amendment in 1899 of the Indian 
Limitation Act the Legislature clearlv indi- 
cated its intention that Art. 31 should apply . 
to a claim against a carrier for compensa- 
tion for non-delivery of goods irrespective 
of whether the suit was laid in contract or 
in tort. Article 4!) is inapplicable to such 
a case and even if it were, its operation 
would lie excluded by the provisions of 
the special Art. 13 as amended on the 
ptinciple Generalia special ibus non-detro- 
gant. 

In G. I.P. Rij. Company v. Raisett Chand- 
mull (j) Farran, J., expressed the opinion 
that the Legislature must have intended 
when in general terms limiting the responsi- 
bility of carriers to make compensation for 
loss of goods to two years after the loss, 
to make that time the outside period within 
which they could be sued, whether the 
claim was laid in tort or as arising out of 
contract, and that liberally interpreted 
almost all claims against a carrier, unless 
he were actually in possession of the goods 
uninjured are for loss of or injury to 
goods. 

In Ilaji A jam Goolam Hossein v. Bombay 
and Persia Steam Navigation Company 

(6) which was a claim for non-delivery, 
Art. 31 was applied; cf. also Great Indian 
Peninsular Railway Company v. Ganpat Rai 

(7) . The same view has been taken by the 
Calcutta High Court in Lai Mohan liazra 
v. East Indian Railway Company (8) where 
it was held that a suit against a carrier 
for compensation for non-delivery of goods 
consigned to him is governed by Art. 31. 
Article 115 of the Act applies only to suits 
for compensation for breach of any contract 
specially provided for in the Act. This 
case follows the Indian General Navigation 
and Railway Co. v. Nanda Lai (9). The 
Punjab case is Moti Ram v. East Indian 
Railway Co. (10) where it was held that 
Art. 31 covers a suit for compensation for 
non-delivery, whether the failure to deliver 
was tortious or due to breach of contract. 
The same view was taken by this Coiirt 
in Ali Mohamed v. The Great indian Penin- 

(4) 30 Ind Cas 810; 39 M. 1; 29M.L. J. 342; 2L. 
W. 805; 18 >1. L. T. 23C: <1915) M. W. N. 044 (F. 13.). 

(5) 19 B. 105; 10 Ind. Dec. (s. s)112. 

(C) 2« B 5G2: 4 Bom. L It. 447. 

(7; 10 Ind. Cas. 122; 33 A. 511; 8 A. L. J. 543. 

<8> 70 Ind. Cas 857; (1922) A. I. It. (C.) 330. 

(9) 3 Ind. Cas. 469; 13C.W.N.851. 
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sular Railway Co. (11). There is thus a 
consensus of opinion among all the High 
Courts as to the applicability of Art. 31 to 
all cases of non delivery whether founded 
on tort or contract. The only case to the 
contrary is that in Radhe Sham Basok v. 
Secretary of State for India (I2j where de- 
fendants denied the delivery of goods. 

It has been contended on behalf of the 
respondents that their case is not one of 
non delivery but of conversion and breach 
of contract, and that all cases quoted are 
cases of non delivery. This, however, makes 
no real difference. The cause of action 
in this case is the defendant’s failure to 
deliver the goods. 

Non-delivery maybe due to many causes 
of which conversion is one, but the cause 
of action is the non-delivery of the goods, 
whether due to loss, theft, destruction, con- 
version or misdelivery to somebody else. 
If the defendants had delivered the goods 
to the plaintiffs they would have no cause 
of action, even if the bales had been wrong- 
ly marked with the name of somebody 
else. Mr. liustoniji in his Commentary cn 
the Limitation Act at page 292 differs 
from the opinion of Starling that, all suits 
against carriers in respect of goods deliver- 
ed to them for carriage fall under Arts. 30 
and 31, but there seems to be no grounds 
for making such a distinction. As point- 
ed out by one of -the referring Judges in 
Jaldu Venkalasubba Rao v. The Asiatic 
Steam Navigation Co. of Calcutta (4) 
appears that the Legislature intended to 
provide exceptionally for the case of carriers 
on account of the difficulty of investigating 
and settling claims preferred against them 
after a long lapse of time in respect of a 
few articles out of the quantity of goods 
that are constantly passing through their 
hands. 

We are, therefore, of opinion that Art, 31 
applies to these cases whether based on 
tort or contract. The plaints show that 
the suits are based on breach of contract. 

It is contended on behalf of the respond- 
ents that assuming that Art. 31 applies 
the suits are in time, as the date from 
which limitation is to be counted under 
that Article is when the goods ought to be 
delivered, which is an uncertain time, and 
“ th , e , re 19 an agreement that the goods 
should remain longer with the carrier, 

(11) 31 Ind. Ca8.47i; 11N.L.R. 174. 
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limitation will be propoitionately extended. 
The Railway Company were trying to get 
back the bales and were leading the plaint- 
iffs to believe that delivery would be given. 
Reference is made to Jugal Kith ore v. 
The Great Indian Peninsular Rail tray (13). 
In that case no time was fixed for the de- 
livery of the goods and there was no refusal 
to deliver up to well within a year of the 
suit. In both the present suits the plaints 
give certain dates in April 191!) as the 
dates when the goods ought to have been 
delivered, and damages were claimed on 
the basis of the price of cotton at Rombay 
at that dale. Afterwards the market fell. 
The learned District Judge has referred to 
the Railway Company’s letter of May 1919 
but that is two years before the institution 
of the suits. 

A subsequent suggestion made by defend- 
ants’ Solicitors that the matter might be 
settled, headed “without prejudice;' can- 
not operate to extend limitation.’ The 
Railway Company do not appear ever to 
have admitted their liability. The suits 
arc, therefore, in our opinion, barred by 
limitation and must be dismissed. 

It has been contended that the appeals 
should be rejected as they are not accom- 
panied by copies of the judgment appealed 
against, as required by 0. XU, r. 1, 0. P. 

c. * 

The memorandum of appeal in each case 
stated that the copy of judgment would 
be given afterwards, and as the appeals 
were admitted on presentation, notice 
being ordered to issue to the respondents 
it must be taken that the Court dispensed 

with the copy of judgment. I„ Z ca , e 

tzyicr ,>ei ' v6e " ,he c °™ £ 

The result is that the decrees of the 
lower Court in both cases must be set 
aside and the suits dismissed with costs 
Ihe plaintiffs may have their renS 
against Arjun Khemji who actually received 
the goods and in whose possession the 
sale proceeds are, or against the defendant 
in another suit after recovery of the sS e 
proceeds from Arjun Khemji. 

U3)68 Ind. Cus 981; 45 A. T^ 1 - 

P. L. It. (A., 21D; (1923) A. I. R (?) * U. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1216 of 1921. 
September 26, 1924. 

Present:— Mr. Justice Devadoss. 
DRONAMRAJT LAKSHMI and another 
—Plaintiffs— Appellants 
versus 

IMMANI SESHAYVA and others- 
1)f.ken dants— Respon dents. 

Mortgage, usufructuary— Term fixed for redemption — 
Mortgagee, failure of, to carry out terms of mortgage — 
Redemption before expiry of term, whether can be 
allowed— Accounts, basis of— procedure— A ppellatc 
Court , whether can take notice of matters after institu- 
tion of suit. 

Where under the terms of a mortgage the mortgagee 
is asked to pay himself the principal and interest out 
of the rents and profits of the mortgaged property, he 
is entitled to remain in possession till the mortgage- 
debt is wiped off from the rents and profits of the pro- 
perty. [p. 139, col. 1 ) 

When a term is fixed in a usufructuary mortgage- 
deed and possession is given to the mortgagee, unless 
there be a clause in the mortgage-deed itself enabling 
the mortgagor to redeem the mortgage at any time he 
chooses, the mortgagee is entitled to remain in posses- 
sion till the close of the term. In such a case it cannot 
be said that the term fixed in the mortgage-deed is 
only for the benefit of the mortgagor, it is equally for 
the benefit of the mortgagee as well as the mortgagor. 
[ibid.] 

The presumption is that the right to redeem and the 
right to foreclose arise at the same time and where a 
date is fixed for the payment of the mortgage-debt and 
the mortgagee cannot foreclose earlier, the mortgagor 
also cannot redeem before the appointed lime. [p. 139, 
col. 2 ] 

Where a mortgagee undertakes to pay out of the 
rents and profits of the land mortgaged to him a 
certain amount for the expenses of the mortgagor he is 
bound to carry out the term of the contract and when 
he undertakes to pay beriz on the land, his failure to 
pay it would amount to a breach of the contract as it 
would thereby expose the land to be attached and sold 
for arrears of’ beriz. In such a case if the mortgage- 
deed fixes a term for redemption, a Court of Equity 
will grant relief to the mortgagor and allow him to 
redeem the property before the expiry of the term. [p. 
140. cols. 1 & 2.1 

A mortgagee is not bound to accept the mortgage 
amount from the mortgagor if the latter tenders it 
before the expiry of the term fixed for redemption. 
But where the mortgagee is in possession of the 
mortgaged property, and unless there is a stipulation 
that all the rents and profits should be applied 
towards interest, whatever remains over and above the 
interest due on the mortgage amount is bound to be 
applied towards the reduction of the principal |p. 141, 

C °\nl suit for redemption of a usufructuary mortgage 
the plaintiff is entitled to have an account taken of the 
rents and profits of the mortgaged property No ques- 
tion of limitation arises in such a case. long as he 
relationship of mortgagor and mortgagee subsists, the 
mortgagee who is in possession of the mortgaged pro- 
nerty is bound to account for the rents and profits of 
♦ he land. But in taking the account, sums which he 
rhortgagee should have paid to the mortgagor but has 
not paid, must be anplied towards the reduction of the 
mortgage amount, [p. 142, cols. 1 & £.\ 


Semble— An Appellate Court can take cognizance of 
matters which have happened after the institution of a 
suit for the purpose, at any rate, of moulding the relief 
which the plaintiff is entitled to. This will, however, 
be done only in exceptional cases where it is necessary 
to prevent injustice or to avoid multiplicity of pro- 
ceedings. fp. 14 1, col. 2.] 

Case-law referred to. 

Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
at Ellore, in A. S. No. 255 of 1920 (A. S. No. 
271 of 1920, Sub-Court, Ellore), preferred 
against the decree of the Court of the Ad- 
ditional District Munsif, Tanuku, in 0. S. 
No. 294 of 1918. 

Mr. P. Somasundaram, for the Appellant. 

Mr. G. Laxmanna, for the Respondents. 

JUDGMENT.— One Venkatarayudu 
Pantulu mortgaged the plaint properties to 
one Yenkanna by two deeds, Exs. A and B, 
on the 2nd May 1865. The equity of redemp- 
tion was sold by the Court in execution of 
a money-decree against the mortgagor and 
was purchased by the plaintiff. He has 
brought the suit for the redemption of the 
mortgage against the defendants who are 
the representatives of Yenkanna alleging 
that the mortgage-debt has been discharged 
and that he is entitled to have an account 
taken of the rent9 and profits of the mort- 
gaged property. The District Munsif held 
that the plaintiff was not entitled to redeem 
the mortgage as the term of 55 years fixed 
in the mortgage-deed had not expired and 
he gave a decree for a certain amount which 
under the mortgage the mortgagee under- 
took to pay to the mortgagor. The plaintiff 
appealed and the Subordinate Judge of 
Ellore dismissed the appeal. The plaintiff 
has preferred this second appeal. 

The first contention i9 that he is entitled 
to redeem the mortgage before the expiry 
of the term, as the term is only for lus 
benefit. Mr. Somasundaram, who appears 
for the appellant, contends that the pre- 
sumption is that the term fixed in the 
mortgage- deed is always for the benefit of 
the mortgagor and that he is entitled to 
redeem the mortgage at any time he likes. 
When possession is given to the mortgagee 
and the mortgagee isasked to pay himself t he 
interest on the mortgage amount from the 
rents and profits of the mortgaged rr°P er [>’ 
and when the rents and profits are liable to 
fluctuation, it cannot he said that the term 
fixed in the mortgage is only for the 
benefit of the mortgagor. In such a case 
the term is equally for the benefit of the 
mortgagee as well as the mortgagor, it is 
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well settled that when a term is fixed hi 
a usufructuary mortgage-deed and posses- 
sion is given to the mortgagee, unless 
there be a clause in the mortgage-deed itself 
enabling the mortgagor to redeem the mort- 
gage at. any time he chooses, the mortgagee 
is entitled to remain in possession till the 
close of the term. Where the mortgagee is 
asked to pay himself the piineipal and 
interest out of the rents and profits of the 
mortgaged property, he is entitled to re- 
main in possession till the mortgage- debt 
is wiped off from the rents and piolits 
of the property. The appellant relied upon 
the case reported as il lashook Amecn Suz 
zadav. Marem Reddy (1) as supporting his 
contention. The fads in that case, no 
doubt, are similar to the present. But what 
the learned Judge held in that case was 
that it was a mortgage and that the mort- 
gagor was entitled to redeem the property. 
The case does not support the appellant's 
contention. In Sri Raja Sctrucherla Rama- 
bhadra Raja Bahadur v. Sri Raja \'a i ri- 
che rla Snrianarayana Raju Bahadur (2j, it 
was held that “ where the parties agree that 
possession of the property shall be transfer- 
red to a mortgagee for a certain term, it 
may be inferred that they intended that 
redemption should bepostponed till the end 
of the term, but the creation of the term 
is by no means conclusive on this point.” 
Pamurlapali Ankivedu v. Samurlapati Svb- 
biuhfi) does not help the appellant. All that 
was held in that case was that a provision 
in the mortgage-deed whereby the mort- 
gagee is to remain in possession after the 
payment of the mortgagee- debt is unenforce- 
able as it acts as a fetter upon the right 
to redeem. In Mohammad Sher Khan v. 
Raja Seth Swami Dayal (4) it was held that 
the provisions of s. 60 of the Transfer of 
Property Act were imperative ar.d that the 
right of redemption cannot be taken away 
by any contract between the mortgagor 
and the mortgagee. Even an anomalous 
mortgage is subject to the provisions of 
b. 60. 

The right of the mortgagor to redeem the 

(1) 8 M. H. C. R. 31. 

(2) 2M. 314; 4 Ind.Jur. £00; 1 Ind. Dec. (x. s.) 

4o if. 

(3) 12 Ind. Cas. 382; 35 M. 714: 10 M L T 25H- 
(1911) 2 M. W. N. 231; 21 M. I, J. 1010. 

T ( T cw, d M C f ?° M - L T. 220; 9 O. 

C! L. J.468; 24 Bom JL. It. M5; ' (1922) M L \y Till 
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mortgage is not disputed but the question 
is, when does the right to redeem accrue? 
In Bakhtaicar Begam v. Husaini Khanam 
(5) their Lordships of the Privy Council 
held: “Ordinarily, and in the absence of 
a special condi: ion entitling the moitgagor 
to redeem during the term for which the 
mortgage is created, the right of redemption 
can only arise on the oxpiialion of the 
specified period. But theie is nothing in 
law to prevent the parties from making a 
provision that the mortgagor may discharge 
the debt within the specified period and 
take back the property." In Tirugnana 
Sambandha Pandara Sannadhi v. Nalla- 
tambi (fi) Mutliusami Iyer, J., and Wilkin- 
son, •)., held ‘‘ Having regard to ss. GO and 
62 of the Transfer of Property Act, the 
Legislature appears to have adopted the 
principle that in the absence of a stipulation 
to the contrary, t lie presumption is that 
the right to redeem and the right to fore- 
close arise at the same time, and that when 
a date is fixed for the payment of the 
mortgage- debt and the inartgagee cannot 
foreclose earlier, the mortgagor also cannot 
redeem before the appointed time." See 
&\soGunnam Dorayya v. Vadapalli Ayuama- 
charyulu (7) and Aga Mahnmmadally Beg v. 
Chandragiri Vcnkatapayya («). 

In Ex. A the term fixed is 50 years and 
Ex. B extends the term by 5 years. So the 
period during which the mortgagee was 
entitled to remain in possession is 55 years 
from 1865. There is no provision in either 
of the deeds for the mortgagor redeeming 
the property before the expiry of 50 years 
and the appellant, therefore, is not entitled 
to ask for redemption of the mortgage 
merely on the ground that he has the equity 
of redemption. J 

The next point urged by Mr. Somasunda- 
ram is that the mortgagee has been guilty 
of a breach of contract and, therefore he is 
entitled to sue for redemption before the 
expiry of the term fixed in the mortgage- 
deed Under the contract evidenced bv 
Ex. A it was agreed that the mortgagee 
should pay Rs. 60 to the mortgagor for his 
expenses, Rs. 95 towards beriz payable to 

-c ( c^c 3 J n ?' c , as - 55; 36 A 195 nt P- 1"; R5 O. W x 
086 ; 26 M. L. J . *1 1 4 ; 12 A. L. J. 19 C 1 1 177 

10 ‘5 16 M ' - “■ >' J 272; 5 Ind Dec. ( N . 8 ) 

, ( 2 ii ,nd - Cas - 79T ; 27 M. L. J. 205 nt p 293- lft \r 
L. T. 226; (1914) M. W. N. 048. P ' 16 M 

( 8 ) 48 Ind. Cas. 379; 35 M. L, J. 287. 
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the Sircar, and Rs. 4 for 'village expenses 
and should apply the balance of the income 
of the properly, namely, Rs. 80 towards the 
liquidation of his debt, and the debt should 
be liquidated in the course of 55 years. It 
is contended by Mr. Somasundaram that 
the moitgagee failed to pay Rs. GO to the 
mortgagor as agreed to by him and failed 
also for several years to pay the beriz of 
Rs 95 and also the amount payable for 
village expenses and, therefore, there having 
been a breach of contract on the part of the 
mortgagee, the plaintiff is entitled to redeem 
the mortgage. When the parties to a mort- 
gage agree to certain terms it is the duty 
of both parties to adhere to the terms of 
the mortgage. In this case the mortgagee 
undertook to pay annually Rs. GO to the 
mortgagor for his expenses and it is admit- 
ted that he did not pay this amount to 
him. The contention of Mr. Lakshmanna 
for the respondent is that the mortgagor 
was entitled to sue for Rs. GO in case of 
default and he is not entitled to treat the 
non-payment of Rs. GO or failure to pay 
Rs. GO per annum as a breach of the con- 
tract between the parties and he relies upon 
the clause in the document: “ If the amount 
of Rs. GO payable to me every year is not 
paid in any year, you should relinquish a 
portion in proportion to the kist payable to 
me." He urges that it was open to the 
mortgagor to have asked the mortgagee to 
relinquish a portion of the land capable of 
yielding Rs. GO and if the latter declined 
to do so the former should have brought a 
suit for the amount and he is not entitled 
to treat the default to pay R 9 . GO as a breach 
of the condition in the mortgage-deed. I 
am unable to accept this contention. Where 
the mortgagee undertakes to pay out of 
the rents and profits of the land mortgaged 
to him a certain amount for the expenses 
of the mortgagor he is bound to carry out 
the term of the contract and when he under- 
takes to pay beriz on the l md, his failure 
to pay it would amount to a breach of the 
contract as it would thereby expose the 
laud to be attached and sold for arrears of 
beriz. In this case, the mortgagee under- 
took to pay 3 different sums for 3 different 
purposes and he not having paid those 
sums as agreed to by him, 1 think it is 
equitable that he should not be allowed to 
insist upon one of the terms of the mort- 
gage-deed being given effect to when he 
himself gives a go-by to the other terms of 
the deed. The mortgagee remaining in 


possession for a number of years is in con- 
sideration of his not only applying a portion 
of the rents and profits towards his debt 
but also in consideration of his meeting 
certain demands which ought to be met 
out of the income of the property. In a case 
like this, I think, a Court of Equity ought 
to give relief to the mortgagor and allow 
him to redeem the property before the ex- 
piry of the term. 

I am supported in this view by the obser- 
vations of Richards, C. J. and Bannerji, J. 
in Chhatku Rai v. Buldeo Shvkul 19): ‘‘We 
think that on equitable grounds the de- 
fendants not having performed what we 
deem to be a most essential part of the 
contract so far as they are concerned, the 
plaintiffs ought to be allowed to redeem the 
property before the expiratian of the period 
of 10 years." No doubt the facts in that 
case are not very similar to those of the 
present. There the mortgagees failed to 
discharge prior encumbrances which they 
had undertaken to discharge and they 
having been in possession of the mortgaged 
property, and in receipt of rents and profits 
thereof allowed interest to accumulate in 
respect of the encumbrance. The learned 
Judges held that "if the mortgagees were 
allowed to remain in possession of the pro- 
perty over the full period of 10 years taking 
the profits, the plaintiff will be without any 
proper or effectual remedy." The principle 
of the decision is applicable to the present 
case. Mr. Lakshamanna contends that the 
mortgagor should have enforced payment 
of the amount payable to him by a suit. I 
do not think that the mortgagor should 
have been driven to file a suit year after 
year for the recovery of the amount payable 
to him by the mortgagee, nor was he bound 
to pay beriz on the land year after year and 
bring" a suit every year against the defend- 
ant for the amount paid by him. In order 
to show that both mortgagors and mort- 
gagees should carry out the terms of the 
contract embodied in the mortgage-deed I 
may refer to the case in Seaton v. Twxjiord 
(10). Sir James Bacon, V. C., observed as 
follows: ‘‘The mortgagor who stipulates 
that he shall have 5 years to pay the mort- 
gage-money must of necessity, whether it is 
expressed or not, undertake at the same 
time that, if he fails to do that which is 

(9) 17 Ind. Cas. 310; 34 A. 659 nt p. 662; 10 A. L. J. 

33 a0) (1871) 11 Eq. Cas. 591; 10 L. J. Ch. 122; 23 L. T. 
618; 19 W. It. 200. 
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incumbent upon him during the period 
of 5 years to do, the restriction upon the 
mortgagee shall thereupon cease." in India 
the non-payment of interest by the mort- 
gagor to the mortgagee is not a suflieient 
ground for the mortgagee to bring a suit 
for sale before the expiry of the period 
fixed for payment of the principal but the 
.decision shows that both parties should 
carry out the terms of the contract entered 
into by them. 

If the mortgage amount has been paid 
oft', the right to redeem accrues, and if a 
suit for redemption is not brought within 
the statutory period it will be barred. The 
Privy Council held in Balchtawar Begum v. 
Husaini Khanum(5 ) that a suit for redemp- 
tion was barred inasmuch as it was alleged 
by the plaintiff that the mortgage-debt 
became satisfied in 1633. The mortgagee 
not having paid the amount payable to the 
mortgagor, was bound to apply that amount 
in reduction of the mortgage-debt. When 
the mortgagee is in possession of funds 
arising from the rents and profits of the 
mortgaged premises, he is entitled to pay 
himself first the interest on the mortgage 
amount and whatever remains over and 
above lie is bound to apply towards the 
reduction of the capital. The mortgagee 
is not bound to accept the mortgage amount 
from the mortgagor if he tenders it before 
the expiry of the term. But where he is 
in possession of the mortgaged property, 
.and unless there is a stipulation that all 
he rents and profits should be applied 

A w . d "1 | I • remains over 

and above the interest due on the mortise 

amoun is bound to be applied towards 

L r(! f UC10 i 0 lhe P rinci Pal- This is 
clear from rhompson v: Hudson (11) ] n 

whenThl LOr 1 R ° milly > M - held that 
when the mortgagees received a consider- 
able sum of money by sale of a 
portion of the mortgaged property they 

XVol t e hB itle • ,0 c ! iarge i “ lerest ou th “ 

JS," P rl ncipal amount mortgaged 

should have been appK £ h “.,S 
of the mortgage amount. I may refer 
h!,m ,0n 1° M obsemtioS of Mr 

man (12). By a long course of decisions 

nsl‘18 wTfdi 1 ' 0,1 1S7 ' “ L - J- a- 28; 23 l. t. 

«*■** (1384)92; iU 
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it has been settled dftplpdia; th^t'eyflp a 
special agreement to the effect that the 
mortgagee shall remain m c -f>'dbe£3s*ioii until 
payment of the debfTs made "in one' 
sum does not prevent the mortgage from 
being at an end whenever the mortgagee 
has realized both the principal and interest 
from the usufruct. This rule, though it 
probably originated in the express provi- 
sions of the old Regulations, is so con- 
sonant with equity that it deserves re- 
cognition by the Courts, even irrespective 
of statutory provisions". 

It was next urged by Mr. Somasuudram 
that the term of 55 years expired in 1920 
after the decree in the District Munsif’s 
Court and before the appeal was filed 
in the District Court and he is, therefore, 
entitled to ask for an account. In the 
view I have taken of the right of the 
mortgagor to ask for redemption, I do not 
think it is necessary to discuss this point 
in detail. In Seili rucherla Rama Chandra 
v. Maharajah of Jeypore (13) the learned 
Judges observe: "It has been held in several 
cases that the Appellate Court can take 
cognizance of matters which happened 
after the institution of the suit for the pur- 
pose, at any rate, of moulding the relief 
which the plaintiff was entitled to ...This 
will be done only in exceptional cases 
where it is necessary to pievent injustice 
or avoid multiplicity of proceedings." Mr. 
Lakshmanna relies upon Ramamulan Chelti 
v. Puhkutti Semi (14) and Govinda v 
Pe rum den (15) and contends that what 
happened subsequent to the institution of 
the suit should not be taken as aground 
for giving relief to the plaintiff. In 

SS"? v ' ? r ! imdc . vi (15) the plaintiff 
sued for a declaration that a certain alien- 
ation made by a widow was invalid. 
Pending the appeal the widow died. He 
applied to amend the plaint by adding a 

!2 e > for , P ossep sion. The Court held 
hat it coula not give permission to amend 

the plamt. In Rama na dan Chetti v, Puli- 
hitti Savai (14) the person who acquired 
the lessor s title brought a suit to eject 
certain trespassers from the lease-hold 
property. Pending the appeal, the term 
of the lease expired. He asked leave tn 
amend the plaint pending the appeal by 

L.T 3) 36 3 0. lDd - CaS ' 411: 1 M - N.354;1DM, 

55 (14) 24 M. 288; 8 II. L. J. 121; find. Dec. f,. . J 

(la) 12 M. 136; 4 Ind. Deo. (s. s.) 444 , 
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adding a prayer for possession. The Court 
held that such an amendment could not 
be granted. In the two cases there were 
two causes of action. The cause of action 
on which the suit was based was one and 
a different cause of action arose when 
the appeal was pending. But here the 
cause of action is the same, namely, the 
right of the plaintiff to redeem the mort- 
gage. The plaintiff asks for redemption 
on the ground that the mortgage has been 
discharged and now the term having 
expired pending the appeal he relies upon 
that and says he is entitled to redeem. 
Possession of the mortgaged properties 
has been given to the plaintiff. So the 
question of redemption of the mortgeged 
properties is only of an academic interest. 
The real question is whether he is entitled 
to an account. It would not be right to 
drive the plaintiff to another suit for the 
purpose of taking an account on the ground 
that on the date of the suit the term of 
the mortgage had not expired. But as I 
have already held that the mortgagor was 
entitled to bring a suit on the date of 
the discharge of the mortgage amount, 
the contention of the respondent that 
the plaintiff is not entitled to rely 
upon what happened subsequent to the 
institution of the suit need not be con- 
sidered. 

The plaintiff is entitled to have an ac- 
count taken of the rents and profits of 
the mortgaged premises. There is no 
question of limitation arising in the case. 
So long as the relationship of the mort- 
gagor and mortgagee subsists, the mort- 
gagee who is in possession of the mort- 
gaged premises is bound to account for 
the rents and profits of the land. Vide , 
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the mortgage was discharged so far back 
a? 1887. The amounts which the mortgagee 
undertook to pay the mortgagor and to the 
zamindar and for village expenses should 
be applied in taking an account towards 
the reduction of the piincipal amount of 
the mortgage. See in this connection 
Ram Avatar v. Tutsi Prasad Sinyh (17). 

It was feebly urged by Mr. Lakshmanna 
that the amount ot Rs. GO was a personal 
allowance and the plaintiff as an auction- 
purchaser of the equity of redemption 
was not entitled to get that amount. 
Tnere is nothing in the document, Ex. A, 
to show that Rs. GO payable to the mort- 
gagor was a personal allowance. That 
amount was agreed to be paid by the 
mortgagee as only a portion of the rents 
and profits was sufficient for liquidating 
the debt, and the plaintiff who has purchased 
the equity of redemption is entitled to rely 
upon the terms of the document. I do 
not think there is any thing in this 
contention. The plaintiff is entitled to 
the amount of Rs. GO payable to the mort- 
gagor in whose shoes he stands. 

The plaintiff is entitled to have an 
account taken of the sums received by 
the mortgagee. I set aside the decree of 
the lower Courts and direct the District 
Munsif to take an account of the rents 
and profits of the mortgaged property. 
In taking the account, sums payable by 
the mortgagee should be applied towards 
the liquidation of the mortgage amount 
and after the date of the discharge of the 
mortgage amount, the mortgagee is liable 
for the rents and profits to the mortgagor. 
The plaintiff is entitled to the costs of 
this appeal, and to the costs in the lower 
Courts. 


Parasurama Pattarv. VenkatachalamP attar 
(1G). It was observed in that case : "So 
long as the relationship of mortgagor and 
mortgagee continues, the obligation of the 
mortgagee to make all payments provided 
in the mortgage-deed also subsists. At 
the time of redemption, when the mort- 
gagor is required to pay the amount due by 
him under the mortgage, the mortgagee 
is also bound to give him credit for all 
payments which he is bound to make 
under it". See also Jaijit Rai v. Gobind 
Tiwari (12). The plaintiff is entitled to 
be given credit for all the sums received 
by the mortgagee. His contention is that 


The memorandum of objections having 
>een posted to be spoken to this day, 
he Court delivered the following 
JUDGMENT.— The memorandum, or 

ibjections is dismissed. 

Appellant is entitled to refund of Oourt- 

ee paid in this Court. 
v N y Decree set aside; 


U7) K il Ind 
37. 
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„ Gas. 713; 14 0. L. J. 507; 1C C. • »• 
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LAHORE HIGH COURT. 

Civil Case No. 1560 of 1921. 

March 3, 1925. 

Present:— Mr. Justice Broadway and 
Mr. Justice Jai Lai. 

SALIGRAM and oiHEits— D efendants 

— AePELLA.\TS 
versus 

MOHAN LAL— Plaintiff— Respondent. 

Hindu Lent 1 — Joint family— Alienation of family 
properly— Repairs to family dwelling house— Neces- 
sity. 

Money required {or the purpose of effecting repairs 
to the lamily dwelling house is required for a neces- 
sary purpose which would justify an alienation of 
family property. In such a case the alienee is not 
required to have an estimate prepared of the sum 
required for the proposed repairs. If the evidence 
shows that on making enquiries the alienee was 
satisfied that repairs were about to be made, any 
sum reasonably necessary for such repairs would be 
regarded as having been advanced for necessity, fp. 
141, col. l.J ** 

Appeal from a decree of the Senior Sub- 
Judge, Lahore, dated the 10th March 1921. 

Lala Fakir Chand. and Mr. M.N. Mukerji, 
for the Appellants. 

Messrs. Anant Ram and Jagan Nath 
Agarwal, for the Respondent. 

f UDGMENT.— On the 6th of August 
1914 one Setli Shib Das, a clerk in the 
Railway Audit Department, borrowed a 
sum of Rs. 0,600 on a mortgage of two 
houses, from Pandit Jia Lai and Mohan 
Lai, father and sou. It was represented 
to them that the money was needed to pay 
a prior mortgage held by the Lahore Bant 
Limited, and to execute certain repairs to 
the property mortgaged. On the same date 
bhib Das executed a rent deed agreeing 
to be the mortgagee’s tenant of the pro- 
perty mortgaged and to pay a sum of Rs 45 
per mensem as rent, that amount being the 
equivalent of the interest payable under 
the mortgage-deed which was at the rate 
of 9 per cent, lhe mortgage-deed also 

St m h a d d a "IT that if “oaths’ L- 

Sit l n ? t been paid ’ fro “ the date o f 

thf . 1 < u te , T i sl P a y a We would be at 
the rate of Rs. 1-2-0 per cent, per mensem 

On the 13th of November 1919 the mort- 
gagees instituted a suit against the mort- 

Sd°Rs 3 sTsT f H' m princi P al 

»uu, as 
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signing these documents by the mortgagees 
who had entered into an agreement to join 
him (Shib DasJ in certain salta (gambling). 
Later Shib Das’ two sons, one a major 
and the other a minor, also desired to be 
impleaded and were impleaded. The plea 
they set up was that their father was a 
grossly immoral, debauchee, a whoremon- 
ger and a gambler and that the mortgaged 
property, being ancestral, was not charge- 
able with the payment of the amount 
claimed by the mortgagee. 

The following issues were settled on the 
pleadings:— 

(1) Was the mortgage in suit executed 
without consideration? 

(2) Was the debt raised by defendant 
No. 1 Shib Das for family purposes or legal 
necessity? 

(3) Is the debt tainted with immorality’ 

(4) What relief, if any, is the plaintiff 
entitled to? 

(5) Is the rate of interest penal? 

Later a sixth issue was added:— 

(6) Whether the houses in suit are an- 
cestral? 

The parties led evidence and the learned 
Subordinate Judge found that full con- 
sideration had passed, that the houses were 
ancestral, that the enhanced interest was 
not penal, that the debt due to the prim 
mortgagee and a sum of R s . 250 were 
chargeable to the property and granted 
the plaintiff a decree accordingly 

The decree as drawn up Vowed the 
principal amount due to be R s 4 57 u c T 
interest Rs. 3,067-9 4 and costs Rs 690 or 
a total of Rs. 8,337-1-7. This amn.mi 01 
declared to be due under the mortgage 

,h "mi ''!, Kaed , lhat il shouM be paid 
b} the 10. h day of September 19 ->i n n 

payment the plaintiffs were ordered io de 

hver up to the defendants or some other 

person property appointed by hint and 

entitled thereto all the documents and title 
deeds in their possession relating to the 
mortgage property. Further it was ordered 
if payment was not made by the 
date lixed, the mortgaged pronertv m- 
much of it as might prove sufficient™ 
to be sold and the proceeds of tK ’ 
paid into Court and Applied iu pavm! 
the amount declared to be due 
it was ordered that if the net 1 
the sale were insufficient to pav^h* 6 ^ 3 °* 
due and any subsequent interest a ? 10unt 
in full, the plaintiffs would be a K ?° Sts 
apply for a personal decree 
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of the balance against Shib Das alone 
who was declared personally liable under 
the decree to pay Rs. 3,422-6-8. 

Against this decree the mortgagor and 
his two sons have filed a joint appeal 
while the mortgagees have tiled cross ob- 
jections in respect of the sum of Rs. 1,250 
and interest thereon disallowed by the 
Court. On behalf of the appellants we 
have heard Mr. Fakir Chand while Mr. 
Jagan Nath has represented the mort- 
gagees. 

Admittedly the amount due and paid to 
the Lahore Bank cannot now be examined 
and Mr. Fakir Chand con lined his attack 
to the sum of Rs. 250. This sum of 
Rs. 250 was a portion of Rs. 1,500 which 
had been paid by the mortgagees to the 
mortgagor in the presence of the Registrar 
at the time of registration. As stated above 
the necessity for this payment was stated 
in the mortgage-deed to be for business 
purposes and for building a house and 
purchasing land adjoining the house. When 
the two mortgagees were examined in 
Court as witnesses the son, Mohan Lai, 
frankly admitted that he had no personal 
knowledge of the matter but stated that 
he had been told by his father that the 
defendant Shib Das needed the money for 
repairs, alterations, etc. Pandit Jia Lai 
himself has sworn that this sum of Rs. 1,500 
was given for repairs and for no other 
.purposes. Ramji Das (P. W. No. 3), a bro- 
ker, has stated that this transaction was 
negotiated by him and that the defendant 
Shib Das had already applied to the Muni- 
cipality for sanction to construct a bursati. 
The learned Subordinate Judge has allowed 
Rs. 250 only on the ground that although 
barsali or sabat had been erected, one 
witness alone had stated that it had cost 
Rs. 250. Mr. Fakir Chand cited Girdhari 
Lai v. Kishen Chand (1). In our judgment 
that authority supports the contention of 
the respondents. There can be no doubt 
that repairs to a house would be regarded 
as “necessity" for the purposes of a suit 
of this nature. It is in evidence that the 
mortgagor, the father and head of the joint 
family, had represented that repairs to the 
building and the erection of a barsati were 
necessary. It would be exceedingly diffi- 
cult for any person advancing money for 
repairs to a building to be called upon to 
have an estimate prepared of the sum re- 

(1) $5 Ind. Cas. 463; 5 L. 511; (1925) A. I. R. (L > 
240. 
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quired for the proposed repairs. It ia j n 
evidence and we believe this evidence that 
enquiries were made and that it had been 
discovered that repairs were actually going 
to be made and that an application had 
been made to the Municipality for sanction. 
In these circumstances we are unable to 
agree with the Court below in its finding 
that only Rs. 250 can be allowed as a 
charge on the property. In our judgment 
the whole of this amount must be allowed. 

So far as the interest is concerned, 
although we are unable to see that the 
enhanced rate amount to a penalty, as 
Mr. Jagan Nath expresses himself, content 
with the original rate of 9 per cent, we fix 
the interest at that rate. 

The appeal is, therefore, dismissed, and 
the cross-objections are accepted. The 
plaintiff will be granted a decree for Rs. 6,000 
principal, and interest from the date of 
the mortgage-deed to the 3rd of September 
1925 at the rate of 9 per cent, together with 
costs thereon. 

It has been brought to our notice by Mr. 
Fakir Chand that the costs allowed in the 
decree are less than the proper amount 
claimable. Out of the total sum, Rs. 040 
admittedly paid will be deducted and the 
balance will be payable on or before the 
3rd day of September 1925. On payment 
the plaintiffs will deliver up to the defend- 
ants, or such persons as they appoint, all 
documents in their possession or power 
relating to the mortgaged property. In the 
event of the payment not being made on 
or before the said date, the mortgaged 
property, or such portion of it as may 
suffice, shall be sold. The proceeds of the 
sale, after defraying the expenses of the 
sale shall be paid into Court and applied 
in payment of the amount declared due to 
the plaintiff as stated above, together with 
any subsequent interest and costs that may 
have accrued or have been incurred. 
Finally, if the net proceeds of the sale are 
insufficient to pay such amount and such 
subsequent interest and costs in full, the 
plaintiff shall beat liberty to apply for a 
personal decree for the amount or the 
balance against, Shib Das alone. Future 
interest will be payable, in the event of 
the decretal amount not having been paid 
by the date fixed at the rate of 9 per cent, 
until realization. 

z K Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Revision No. 317-Bof 1923. 

February 20, 1924. 

Present .—Mr. Kinkhede, A. J. C. 

B H A G WAN T RAO— Accused - A pr li cant 

versus 

EMPEROR— Opposite Party. 

Pend Code (Ac! XLV of 1SUO), s. 176-Persons 
legally bound to give information to Police -Omission by 
some of suck persons, whether offence. 

The fact that some persons bound to give information 
have given that information while other persons who 
might be bound to give that information have omitted 
to do so, is no ground for their prosecution and con- 
viction under s. 176 of the Penal Code. 

Empress v. Sushi Bhutan Chudcrabntly, 4 C. 623; 2 
ind. Dec. (s', s.l 395, Queen-Empress v. Gopal Singh, 20 
C. 316; 10 Ind. Dec. (S', s.l 2U and In re Pandya Sayak, 
7 M. 436; 1 Weir 102; 2 Ind. Dec. (s', s.) 86c?, referred to. 

Application for revision of an order of the 
Sessions Judge, Amraoti, dated the 25th 
September 1923, in Criminal Appeal No. 
220 of 1923. 

Mr. K. K. Gandhe, for the Applicant. 

ORDER.— The learned Pleader who 
appeared for the applicant has very ably 
argued the question of fact as well as of 
law. On the question of fact I do not think 
the Trial Court was wrong in drawing the 
conclusion that the accused knew of the 
movements of Shankaria. The lower Appel- 
late Court has, however, held that the accus- 
ed knew of Shankaria's hiding place. I 
do not think the evidence on record supports 
this conclusion. There is no evidence to 
bring knowledge of the pirticulir hiding 
place, namely, the kadbi stack, home to the 
accused. 

Tne complaint was laid as imputing to 
the accused knowledge of the particular 
hiding place but the evidence falls short of 
it. Tne accused wa3 charged for having 
intentionally omitted to give information 
which he was legally bound to give to the 
Police. The accused was not called upon 
to answer the charge with reference to the 
particular hiding place where Shankaria 
wa3 found and re-arrested. Although I am 
not prepared to uphold the Sessions Judge's 
finding that the accused had knowledge 
of the particular hiding place, namely, the 
Mbi stack, still I agree with the Trial 
H°urt in hol ling that the accused was aware 
of the movements and visits of Shankaria 
to the village, and in fact he had interviews 
with Shankaria. I, therefore, think that 
there was technical omission on his part to 
ths information which he was legally 

10 


bound to give to the Police. But this is 
not sufficient to convict him. 

The next question is whether he inten- 
tionally omitted to do so. The prosecu- 
tion evidence shows that this information 
was known to several people. The Police 
also had this information as we find from P. 
W. No. I s deposition. The particular hiding 
place may not have been known to Police 
until 31st July 1922, but that does not 
mean that the Police had no information, 
on the contrary it appears that they had. 
Under such circumstances the principle 
underlying the cases reported as Empress v. 
Sashi Bhusan Cliuckrabutty (1), Queen-Em- 
press v. Gopal Singh (2) and In re Pandya 
Nayak (3), that the fact that some persons 
bound to give information have given that 
information while other persons who might 
be bouud to give that information have 
omitted to do so, was no ground for their 
prosecution and conviction under s. 176, 
Indian Penal Code, ought to be applied to 
this case. I, therefore, give the benefit of 
this principle to the accused in the par- 
ticular circumstances of this case. 

The accused has been the Patel for the 
last several years and this is the first 
omission so far as I could gather from the 
record for which he is charged. 1, there- 
fore, see no valid reasons for upholding 
the conviction and the sentence which are 
hereby set aside. The fine, if recovered, may 
be refunded to the accused. 

g. r. d. Conviction set aside. 

k. s. D. 

(1) 4 C. 623; 2 lud. Dec. (X. s.) 395. 

(2) 20 C. 316; 10 Ind. Dec. (x. s.) 214. 

(3) 7 M. 437; 1 Weir 102; 2 Ind. Dec. (x. s.l 88*. 


LAHORE HIGH COURT. 

Criminal Appeal No 108 of 1925 
April 20, 1925. 

Present:— Mr. Justice Abdul Raoof and 
Mr Justice Fforde. 

SAJJAN SINGH-CoNvicr— Appellant 

versus 

EMPEROR— Opposite Party. 

Evidence Act (1 of 187 J), s. 33- Deposition of, wit* 
/lew made before Commuting Magistrate , whether 
ulmissible at trial— Death of witness , proof of— First 
Information Report based on hearsay, val ut'of— Ad- 
mission of guilt by several persons , proof of 
statement, value of . . 7 1 

Where the deposition of a witness raids b afore the 
Cxnuttug Ms jistrate is sought to bj adraiSd -to 
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evidence at the trial in the Sessions Court, under s. 33 
of the Evidence Act, the death of the witness must 
be lirst proved. In the absence of such proof the 
statement is not admissible in evidence under s. 33. 
l_p. 140, col. 2.J 

A Hrst Information Report based entirely on hear- 
say cannot be tendered in evidence by the prosecution. 
[ibid.] 

A First Information Report can only be used by the 
prosecution for the purpose of corroborating in the 
witness-box the person who supplied the information 
contained in the report. Where, however, the person 
who gave the First Information Report can himself 
only speak from hearsay, the report cannot be used 
to corroborate such inadmissible evidence. i>. 14G col. 
2; p. 147, col. 1.] 

A general statement by a witness that a number of 
persons admitted having committed a crime is value- 
less without some indication as to which of the 
persons made tho admission in question with some 
particulars of what was actually said. [p. 147, col. l.j 

Criminal appeal from an order of the 
Sessions Judge, Ferozepore, dated the 20th 
November 11)24. 

Dr. Nand Lai, for the Appellant. 

Mr. Abdul Rashid, for the Crown. 

JUDGMENT.— The appellant, Sajjan 
Singh, has been convicted of murder under 
the provisions of s. 302 of the Indian Penal 
Code, and has been sentenced to death. 

The story for the prosecution is shortly 
as follows:— On the 12th of July 1923, 
Sohan Singh and Pakhar Singh were 
ploughing their fields. Waryam Singh was 
engaged nearby in erecting a fence round 
his sugar-cane field. Sohan Singh and 
Pakhar Singh engaged in an altercation 
with Waryam Singh in the course of which 
Pakhar Singh threw a clod of earth at 
Waryam Singh. Mangal Singh, son of 
Wazir Singh, who was ploughing his field 
in the vicinity, came up to the altereants 
and separated them. Having done so he 
returned to his field which is at a distance 
of 200 karams from the place of altercation. 
Shortly afterwards Thakar Singh arrived 
with food for Pakhar Singh and Sohan 
Singh, and Amar Singh also arrived bring- 
ing food for his father Waryam Singh. Amar 
Singh was then told by Waryam Singh to 
go to the village and bring assistance, where- 
upon the former left on that errand. Within 
an hour of the departure of Amar Singh, 
Sajjan Singh appellant, Bhan Singh, 
Mehngn Singh, Pahara Singh and Pal Singh 
came on to the scene. Five of them were 
armed with (jandasas and one of them, 
Pahara Singh was armed with a saila. 
These six men fell upon Thakar Singh, 
Pakhar Singh and Sohan Singh, inflicting 
flush injuries that Sohan Singh and Pakhar 
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Singh died on the spot, and Thakar Singh 
subsequently expired in the house of Mangal 
Singh having walked there with the aid of 
Mangal Singh. 

This is the Crown case as presented by 
Mangal Singh, witness No. 4 for the prosecu- 
tion. in addition to this witness the Court 
below has accepted the statement by an- 
other Mangal Singh, son of Sangat Singb, 
which was made before the Committing 
Magistrate. The learned Sessions Judge 
stated in his judgment that this witness 
had died before the case came to the 
Sessions Court and he purports to have 
admitted the statement under the provisions 
of s. 32 of the Indian Evidence Act. It is 
obvious that the statement in question 
could not have been admitted under any 
of the provisions of this section of the 
Evidence Act, and the learned Sessions 
Judge must have intended to rely upon s. 
33 for its admission. Section 33 would have 
been applicable if the death of the witness 
whose deposition was sought to be admit- 
ted had been first proved. In the present 
case there was no such proof, and accord- 
ingly the statement is not admissible and 
must be excluded from consideration. 

The Trial Judge has also relied upon 
the statements contained in a document 
described as the First Information Report, 
This document records an account of the 
crime given by a certain Khetu to the 
Police and taken down by Sub-Inspector 
Magha Ram. The infoimation contained 
in thi6 document is entirely based on 
hearsay and has been so described by the 
Trial Judge in his judgment. It is obvious 
that such a document cannot be tendered 
in evidence for the prosecution. Khetu, 
who was called as a witness, does not 
purport, to know anything of the circum- 
stances of the crime at first hand. He 
alleges that he obtained his information 
from Sundar Singh, a lambardar and he 
adds that Sundar Singh told him that he 
had not seen the murders with his own eyes 
but had heard of the same. It appears, 
therefore, that not only is this First Infor- 
mation Report based upon information 
which was hearsay, but the person from 
whom the informant obtained his know- 
ledge had himself gained it from others. 
This is a glaring example of the improper 
use made in this province of a First Infor- 
mation Report. As such a document could 
only be used by the prosecution for the 
purpose of corroborating in the witneei* 
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box the parson who supplied the infor- 
mation contained in the document, it ought 
to be fairly obvious tbat if the informant 
himself can only speak from hearsay, the 
report cannot be used to corroborate such 
inadmissible evidence. I may mention 
that Sundar Singh, who is stated to have 
supplied the information upon which the 
First Information Report was based, was not 
called as a witness. 

A number of other witnesses were pro- 
duced by the prosecution who testify to 
statements made by the alleged murderers 
after the crime had been completed. 
These witnesses say that the six alleged 
assailants whose names have been mention- 
ed returned to the village after the crime, 
and shouted out threats to certain persons 
saying at the same time that they had al- 
ready killed Thakar Singh, Pakhar Siugh 
and Sohan Singh. The witnesses do not 
6ay which of these six persons made the 
incriminating statement, but speak as if 
the six men shouted in chorus. Nobody 
says that the appellant Sajjan Singn made 
any statement amounting to an admission 
of the crime; and even if it were clearly 
established that one or more of the other 
five had admitted the murders, such ad- 
mission could not be used as evidence 
against the appellant unless and until it 
had been shown that all six persons had 
conspired to commit the crime. There is 
no evidence of any such conspiracy. More- 
over, a general statement by a witness 
that a number of persons admitted having 
committed a crime, is valueless withoutsome 
indication as to which of the persons made 
the admission in question with some par- 
ticulars of what was actually said. 

Apart from the evidence of the medical 
witness, who has given details of the in- 
juries sustained by the victims of the crime, 
the only evidence which we can legally 

Wazi 8in C h ha A° f ^ ngal Singh - 80n of 
i Jo fP Accordin g to him he not 

cnm ® L 1 committed but saw the 

Eh if th.-Q? B P a Si . agh a9sault Sohan 

«m 0 h. If this evidence is to be believed 
the appellant, undoubtedly, took part in 
the crime and whether he did or did not 

would tltbl* ° f r 6 ° f the victim9 ’ he 
Pflnai n 1 bl ° uad ® r 3 - 31 ol the Indian 

that th?™ e a3 an abettor > for ifc ia obvious 

was to ° f the assailants 

nature n f thre ® men m view of the 

ftS themaol ? lth whicl * they 

Araisfl themselves and the oircumstancea 
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of the affair. There are, however, certain 
discrepancies in the evidence of Mmgal 
Siugh which throw considerable doubt 
upon the truth of his narrative of the crime. 
He purports in his evidence in-chief to 
have heard Waryam Singh tell his son to 
go to the village and send men to his as- 
sistance, but in cross-examination he admits 
that after stopping the altercation he went 
back to his field and, as his field is at a 
distance of 200 kariims from the scene, it 
is obvious that he could not have heard 
Waryam Singh's orders to his son. It is 
perfectly clear from the whole of his evi- 
dence that after the first altercation was 
oyer he went back to his own work and 
did not come again to the scene of the 
fight until the assailants arrived. This 
witness also admits in cross-examination 
that he did not make any statement to the 
f/ia/iadar about the murderers when Thakar 
Singh's dead body was removed to his house. 
Nor did he speak to any one about the 
occurrence which he is alleged to have 
witnessed. He says that his son saw the 
fight in the fields, but his son was not pro- 
duced as a witness. 

I do not think it will be safe to convict 
the appellant on the sole testimony of this 
witness, and, I would accordingly accept 
the appaal and set aside the conviction and 
sentence. 

z - K - Appeal accepted. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Appeal No. 375 of 1925 
August 20, 1925. 

Present;— Mr. Simpson, A. J. C. 

EMPEROR— Prosecutor 

versus 

„ BALDEO-Prisoner-Appellant 

XLV ?/ IS 60 ). ss. SOO, SOi—Ututh 

“ -** f <• 

Where death is caused by an injury which is in 
fact sufficient in the ordinary course of nature to 
caus; death, the person responsible for having Jius d 
the injury is guilty of murder, [p. 148, cM i f ™ ' S A 

Appeal against an order of the Additional 

Sessions Judge, Kheri, dated the 5th May 

JUDGMENT P Th der ' f0r lhe Qmm - 
■Mndan, Hard™ BaW(K) ^ 
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under s. 302, Indian Penal Code, for murder 
and also under s 392/397, or in the alter- 
native s. 391, Indian Penal Code. Raghu- 
nandan was acquitted. Hardwari and 
Baldeo were convicted under s. 392/397, 
Indian Penal Code, and were sentenced to 
rigorous imprisonment for seven years 
each. All three were acquitted on* the 
charge of murder. 

The facts are that on the 10th September 
1924, in the evening Tirbeni and his son 
Kam Bilas were returning to Nighasanfrom 
Bamhanpur, where they had gone to sell 
cloth. They carried the cloth in two bales 
on a pony which was being ridden by 
Tirbeni. Ram Bilas was walking on foot. 
When they reached a grove near Durgapur, 
the three accused, two of whom were armed 
with spears and one with a lathi, came out 
of the jungle and beat Tirbeni and got 
away with the cloth. Ram Bilas ran to 
Nighasan, and from there some one went to 
the thana and reported the matter, while 
others went back with Ram Bilas to the spot. 
They found that Tirbeni had one of his 
arras broken and had injuries on his head. 
When the Sub-Inspector reached the spot, 
he sent Tirbeni to the thana where he died 
shortly after his arrival. The post-mortem 
shows a fracture of the skull which was the 
cause of death. The two appellants Har- 
dwari and Baldeo are identified by Ram 
Bilas. There is some other evidence, but 
I should be quite prepared to uphold the 
conviction on this identification. There is 
no reason to doubt the story of Ram Bilas. 

The point which has occupied my mind is 
whether acquittal on the charge of murder 
ought to be allowed to stand. The learned 
Judge has said “Tirbeni died in 'consequ- 
ence of the fracture of the skull caused by 
a lathi blow. The robbers could have no 
intention of causing death or of causing 
such injury which they knew would cause 
death. Therefore I think the charge under 
e. 302, Indian Penal Code, cannot be laid 
against the them." 

This is a misapprehension of law. If the 
robbers intended to cause an injury, which 
was in fact sufficient in the ordinary course 
of nature to cause death, they committed 
murder. If s. 300, meant that the person 
inflicting the injury must contemplate the 
death of his victim it would be superfluous 
and redundant. Wnat is meant is shown by 
Illustration (c) which is as follows:— 

"A intentionally gives Z a sword-cut or 
club-wound sufficient to cause the death of 
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a man in the ordinary course of Dature. 
Z died in consequence. Here A is guilty 
of murder although he may not have intend- 
ed to cause Z's death." 

This is the present case. One of these 
robbers intentionally gave Tirbeni a club- 
wound sufficient to cause the death of a 
man in the ordinary course of nature, and 
that person was guilty of murder. The 
reason why I do not propose to refer the 
matter to a Bench is that there appears to 
be no evidence which of the robbers it was 
who committed the murder, and the case 
is not, in my opinion, one in which all the 
robbers would be responsible. 

The appeals are dismissed. 

z. k. Appeals dismissed. 


LAHORE HIGH COURT. 

Criminal Appeal No. 1U21 of 1923. 

December 15, 1923. 

Present:— Mr. Justice Scott-Smith 
and Mr. Justice Zafar Ali. 

NUR MUHAMMAD and another— 

Appellants i 

vcvsus 

EMPEROR— Opposite Partv. 

Evidence Act (I of 1872), s. 25— Confessional state* 
ment recorded as First Information Report , admissi - 
bility of. 

If after committing a murder the murderer pro- 
ceeds straight to the Police Station and there makes 
a confessional statement, which i9 recorded ns the 
First Information Report, the statement is inadmissible 
in evidence as being a confession made to the Police, 
[p. 149, col. 1] 

Criminal appeal from an order of the 
Sessions Judge, Dera Ghazi Khan. 

Messrs. SagarChand and B. A. Cooper, for 
the Appellants. 

JUDGMENT.— Nur Muhammad and 
Ali Muhammad have been convicted by 
the Sessions Judge of Dera Ghazi Khan 
of the murder of Usman and have been sen- 
tenced to death. They have appealed to 
this Court through Counsel. There has 
been no appearance on behalf of the Crown. 
The facts are very clear. Usman was 
stabbed to death near the thana of Dajal at 
noon on the 3rd June 1923. There is one 
eye witness Chetan(P. W. No. 2) but haying 
regard to the fact that he has made differ- 
ent stateraentsat different times it would not 
be safe to rely upon his evidence. The same, 
however, does not apply to the evidence 
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murder. They did not, however, allege 
any ill-treatment on the part of the Police 
and, in our opinion, there is absolutely 
no ground for supposing that there was 
any such ill-treatment. Counsel for the 
appellants has urged that they were pro- 
bably ill-treated but having regard to the 
circumstances of the ease we are quite 
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of Siya Ram, Kewal Ram and Jamnu Ram 
(P. W. Nos. 3, 4 and 5) who saw Usman 
falling after having been stabbed and the 
two appellants running away with blood- 
stained clothes on their persons.. Kewal 
Ram did not know the appellants before 
and there is no evidence to the effect that he 

picked them out at an identification parade wnuuum.nw — -i — 

and it would, therefore, be perhaps not satisfied that their confessions were spon- 
Bafe to put much reliance upon his evi- taneous. It was also urged by Counsel that 
dence. Immediately after the murder the Ali Muhammad who merely held the :..ur- 
appellants went and gave themselves up at dered man while Nur Muhammad killed 
the Dajal thana which is at quite a short him could not be convicted of murder be- 

f ■ 1 1. •• aA MMAalA/l ft A l\ ft ft 1 AVN ft* 


Dajal 

distance from the scene of the murder. 
When they appeared at the thana they had 
fresh blood on their clothes, shoes and 
hands see evidence of Ghulam Hassan 
Khan, Sub-Inspector, P. W. No. 7, and 
Jiwan Khan Constable, P. W. No. '6. Nur 
Muhammad made a statement to the Police 
which has been recorded in the First In- 
formation Report. It has been placed on 
the record as an exhibit, but is obviously 
inadmissible in evidence as being a confes- 
sion made to the Police. 


In consequence of the statements made sentence of death. 
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cause it was not proved that he along 
with Nur Muhammad had the common 
intention of causing death. In our opinion 
there is no force in this argument. Ali 
Muhammad though he did not actually 
Id flict any wound upon the deceased took 
his own part in the murder by holding 
Usman while his companion stabbed him. 
If Ali Muhammad had not helped in the 
way he did the probability is that Usman 
would not have been murdered at all. 

We dismiss the appeal and confirm the 


by the appellants to the Police they were 
taken back to Dajal and produced before 
Diwan Dharam Chand, Tahsildar of Jam- 
pur (P. W. No. 15) who recorded their con- 
fessions after satisfying himself that they 
were confessing voluntarily. The Magis- 
trate also noticed that the clothes and 
shoes of the appellants were bloodstained 
and that Nur Muhammad had some slight 
injuries on his person. These confessions 
are very clear and are to the effect that 
Ali Muhammad held Usman while Nur 
Muhammad stabbed him several time6. The 
main motive for the murder was that Usman 
had married Musammat Sairan, the mother 
of Nur Muhammad without the latter's 
consent. Ali Muhammad is a near relation 
of Nur Muhammad. In their confessions 
the appellants stated that shortly before 
the murder Usman taunted them in the 
bazar and that subsequently Ali Muham- 
mad lambardar had also told them that 
they were panders and cowards and had 


s. D. 


Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Revision No. 42-B of 1924 

July 2«, 1924. ' . 

Present:— Mr. Kinkhede, A. J. C. 

DADU— Accusbd— Applicant 
versus 

EMPEROR— Non-Applicant. 

Easements Act (V of 1832), s. 28-Right of wag, 
extent of— Method .of user— Dominant and sern'ent 
owners, mutual rights of. 

A person entitled to a right of way cannot make 
an excessive user of the right, much less can he act 
arbitrarily and m a high handed manner so as to 
render the beneficial enjoyment by a servient owner 
of his own premises impossible or fraught witli 
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wucituo turn imu many difficulties. The latter is not on the other hand 

called upon them to vindicate their honour e “[! Ue ? 10 u . se the premises in a manner interfering 
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gistrate and before the Sessions Judge de- 
med having made any confessions to the 
Jahsildar and also denied having gone to 
the l once Station immediately after the 


Mr. R. R. J aiwanl, for the Applicant 
Mr. D.T Manpalmtirti.forthe Crown 
ORDER.-The complainant Hnri is (]* e 
next door neighbour of the 3 accused. Ho hah 
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got a decree from the Civil Court declaring 
his right of way over the compound of the 
accused through a door E. The story is 
that the accused kept some stones or slabs 
in or near the door and used them as a wash- 
ing stand. Hari thought that the putting 
of the stone-slabs at the place and using 
them as a washing stand was an obstruction 
to the free exercise of his right of way. He, 
therefore, entreated the accused to remove 
the cause of the obstruction, and caused 
certain Pancha to intercede on his behalf 
but the accused are said to have taken no 
heed of it. The result was that Hari 
thought himself justified to remove the 
stones from the place where they were put 
by the accused. This removal naturally re- 
sulted in an altercation and a struggle. The 
three accused have, therefore, been found 
guilty of assault under s. 325, Indian Penal 
Code and each of them has been fined. 

Against these sentences each of the three 
accused has preferred an application for 
revision. This order will govern all these 
Applications Nos. 42-B to 44-B of 1924. 

The main complaint of the applicants 
is that the complainant exceeded his right 
in trying to disturb or remove the stones 
from the place where they were kept by the 
accused. Even though the Civil Court 
granted him a decree declaring his right 
of way, it did not authorize the complainant 
to act in a high handed manner towards the 
owner of the servient tenament. The mere 
reading of the deposition of Hari shows that 
he has acted towards the accused in a some- 
what high handed way. He has removed 
the chain and the staple of the door, because 
he thinks he is justified in going into the 
compound of the accused ‘at any time’ he 
‘likes’. His idea is that Dadu cannot close 
his door. The silence of Dadu at the time of 
his removing the chain, etc , had.itappears to 
me, encouraged Hari to take the bolder step 
of removing the so-called cause of obstruc- 
tion which led to the assault. The evidence 
clearly shows that the accused were provok- 
ed into assaulting the complainant by the 
latter's action of trying to remove the stones. 
The accused must, therefore, be considered 
to have acted under provocation on the 
spur of the movement as soon as they found 
that the complainant was bent upon taking 
the law into his own hands and attempting 
to commit mischief in regard to what was 
admittedly their property. I am asked to 
hold that if the accused assaulted they had 
every justification for so doing for the pro- 
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tection of their property from the mischief 
the complainant was attempting to commit. 
Reliance is placed in the ruling of Kishen 
Lal v. Emperor (1) and on Hallifax, A.J.C.’s 
decision in the case of Jaipal Kunbi v. 
Emperor (2) in support of the view that a 
Court can suo motu take cognizance of the 
question of right of private defence though 
not pleaded. I think the accused’s act of 
assault was by way of resentment against 
the complainant's unlawful act of removing 
the stones, and that the matter was so trivial 
that the accused should not have been con- 
victed. The case devoid of all [the exagge- 
rations in which it was designedly clothed 
by the complainant disclosed no such grave 
offence as called for punishment or imposi- 
tion of such heavy fines. The accused as 
owner of their own premises were entitled 
to make any use they chose of the same, 
provided they did not in any way interfere 
with the enjoyment by Ihecomplainantofhis 
right of way within reasonable limits. The 
person entitled to the right of way 
cannot make an excessive user of the right 
much less can he act arbitrarily and in a 
high handed manner so as to render the 
beneficial enjoyment by a servient owner 
of his own premises impossible or fraught 
with many difficulties. 

On the whole I think the case was not a 
fit one for conviction. The convictions and 
sentences passed against the three accused 
are set aside and the fines are ordered to 
be refunded if they have in the meantime 
been realized. 

o. R. D. 

k. s. d. Convictions set aside. 

(1) 85 Ind. Cas. 245; 22 A. L. J. 501; (1924) A. I. R 
(A.) 645; L. R. 5 A. 177 Cr.; 26 Cr. L. J. 501. 

(2) 66 Ind. Cos. 665; (1922) A. I. R. (N.) 141; 23 Cr. 
L. J. 313. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 228 op 1925. 
June 9, 1925. 

Present:— Mr. Justice Banerji. 
MULA— Applicant 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of ISOS), s. 1,2S— 
Penal Code (Act XLV of 1S60), ss. 1,1 1, 1,57-Chargt, 
alteration of— Appellate Court, power of. 

A charge cannot be so altered by an Appellate 
Court as to make it necessary for the accused to 
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incet mi absolutely different ease from that with 
which he was charged in the Trial Court, 

Where an accused person is tried for an offence of 
hous:-breaking in order to commit theft, under s. 457, 
Penal Code, together with other accused persons 
charged with the offence of being in possession of 
stolen propel ty on different dates, under s. 411, Penal 
Code, he cannot in the Appellate Court be charged 
with and convicted for an offence under s. 411, Peual 
Code, 

Criminal revision from an order of the 
Additional Sessions Judge, Moradabad, 
dated the 21st March 1925. 

Mr. Saila Nath Mukerji, for the Appli- 
cant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.— The petitioner before 
me, Mula, was put up along with five 
other persons for trial before a Magistrate 
of the First Class at Bijnor. The order of 
the Magistrate at the beginning says: "The 

accused have been sent up for 

trial for offences under ss. 457/411 of the 
Indian Penal Code by the Nagina Police." 
It seems to me that the learned Magistrate 
while writing the judgment clearly forgot 
what was the charge he had himself framed 
against each of the accused, and what was 
the case he was trying. Different accused 
were charged with different offences on 
different dates. Mula the petitioner and 
his brother Harbansa were charged, accord- 
ing to the charge-sheet which is before 
me, with having on the 11th of August 
1924 "broken open the house of Indra by 
night in order to commit theft," an offence 
punishable under s. 457 of the Indian 
Penal Code. Kanhaiya was charged with 
the offence of being in possession of stolen 
property on the 7th of September 1924. 
Jhuna was charged with being in possession 
of stolen property on the 8th of September 
1924. Two others, Chunwa and Fullu, 
appear to have been charged under s 457, 
but I am unable to find out the actual 
charge-6heets. Losing sight of what charge 
had been framed against each of the 
accused, the Magistrate treated the case as 
“ the accused had been charged under 
8,457, or in the alternative s. 411 of the 

. t ia “ P ® nal ?°de. The Magistrate con- 
victed Mula under s. 457. I have not the 
case of the other before me. Mula appealed 
o the learned Sessi on8 J udge , and the 
learned Sessions Judge, holding that the 
conviction of Mula could not be recorded 

u ? d ® r ?' i- 1, f n Und him guilt y under a. 411 
of the Indian Penal Code. He savs : "I alter 

,pe charge but maintain his conviction." 
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Now the only charge that Mula was called 
upon to meet, according to the charge 
framed against him at the trial, was that 
he had broken open the house of India by 
night in order to commit theft on the night 
of the 11th of August 1924. He had to 
meet the evidence -actual evidence, if any, 
of his being seen on or about the 11th of 
August 1924, and although the evidence of 
being in possession of- a portion of the 
property on the 8th of November 1924 
might be used against him along with other 
evidence, I am clearly of opinion that the 
charge cannot be so altered by an Appellate 
Court as to make it necessary for the ac- 
cused to meet in absolutely different case 
from that with which he is charged in the 
Court of the Committing (?) Magistrate. I 
find, however, that Mula was asked about the 
parat, and his answer was that he had been 
in possession of the parat for 15 years, 
and that it was a present to him from his 
father-in-law. Had the charge really been 
that he was found in possession of a stolen 
parat on the 8th November, he might have 
made an attempt to meet it. In view of 
the fact that the other accused were charged 
with being in possession of stolen property 
on different dates, I hold that it was not 
right and proper for the Sessions Judge to 
frame a new charge and convict him thereof 
on appeal. 

I, therefore, set aside the conviction and 
sentence of Mula under s. 411 of the Indian 
Penal Code and I direct that he be forth- 
with released. The fine if paid will be 
refunded. 


N. H. 


Conviction set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Appeal No 132 op 1924. 

July 21, 1924. 

Present:— Mr. Hallifax, A. J.C. 

BHURA alias TURAH— Accused 
—Appellant 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), as. £39 
W— Articles belonging to two different persons . theft 
of -Offences, whether distinct- Payment of money 
^ gal indtmml y~ 0rder directing payment, whether 

The fact that the articles stolen, happen to helona 
to two different parsons does not make the theft twe 
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offences when it is committed in the course of one 
transaction. 

r Tl ,', er , e . is , no rn \ vision in Ch XU1I or s. 545 of the 
Cr. 1 . ( . for ordering (he payment of a sum of 
money to the owner of the article stolen bv wav of 
indemnity. 

Appeal 8gainst the finding and sentence 
of the District Magistrate, Peoni, dated the 
5th Jnne 1921, in Criminal Cases Nos. 7 and 
8 of 1921. 


JUDGMENT.— The appellant hasbeen 
convicted of two offences of theft, for steal- 
ing two bullocks belonging to different 
owners. Each bullock failed to return to 
its home from the grazing ground on a 
Sunday evening. The two herds were 
certainly not far from one another and 


second bullock, be indemnified, to the extent 
of Rs. 25 for the loss of the animal 
as it occurred while under aliach- 
nient : the amount to be credited against 
tbe takavi due by him to Government and 
the balance, if any, refunded." 

M hether the learned Magistrate has, 
as Deputy Commissioner, some fund from 
which this sum of Rs. 25 is to he paid 
I cannot say, though I have never heard of 
one. There is certainly not one on which 
the District Magistrate can draw, and there 
is no provision in Ch. XLIII or s. 545 of the 
Cr. P. C. for the ordering of any such pay- 
ment. Then again to indemnify Roshan- 
lal, which comes to indemnifying the Gov- 


«.ci mim) uui jax irom one anotner and 

were probably grazing together- there is ernment > and not to indemnify Panchain is 
anyhow nothing in the evidence to indicate fc ? ma J e a ver ? invidious distinction. Fur- 
the contrary. In the afternoon of the - <‘! e compensation ordered to be paid 


following briday the appellant was seen 
skinning the two bullocks that were miss- 
ing, and each of them had its throat cut. 
There is much in this to show that the 
appellant stole the two bullocks at the same 
time, in one enterprise, and there is certair- 
ly no proof or even suggestion that he stole 
them separately. 

That is one theft, and the fact that 
the bullocks happened to belong to different 
owners cannot make it two. One of the 
two sentences of rigorous imprisonment 
for consecutive periods of five years cannot, 
therefore, stand. The conviction of the 
appellant for one of the two offences and 
the sentence of rigorous imprisonment for 
five years for that offence are set aside 

The conviction for one offence of theft and 
the sentence of rigorous imprisonment for 
five years (inculding solitary confinement 
for three months) and the order passed 
under s. 565 of the Cr. P. C. are maintain- 
ed. 

The bullock of which the skin was 
marked Article A in Court belonged to 
Pancham Lohar. The skin marked Article 
B was of a bullock belonging to Roshanlal 
Kurmi which was under attachment for 
arrears of takavi and in the custody of the 
Nazir. The axe and the two knives found 
with the accused were marked C, D and E 
The concluding paragraph of the judgment 
of the lower Court is as follows: ‘‘The skin 
Ex. A be returned to Pancham Lohar. The 
skin Ex. B and articles C. D and E be for- 
feited to Government, to he sold after the 
period of appeal. I further direct that 
Roshanlal Kurmi the owner of the 


to Roshanlal is Rs. 25 minus the value of 
the skin of his bullock. 

The whole of this order is set aside 
and the following order is passed in its 
place. The skin of Pancham Lohar's bul- 
lock (Article A) will be returned to him. 
That of Roshanlal Kurmi’s bullock fAiti- 
cle B) will be sold and the proceeds will he 
credited in satisfaction of the debt due by 
him to Government for takavi, and any 
balance that there may be will be handed 
over to him. The axe (Article C) and the 
two knives (Articles D and E) will be con- 
fiscated and sold. 

g. r. d. Order set aside. 

k. s. D. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 184 of 1924. 

(Criminal Revision Petition No. 161 

of 1924). 

October 2, 1924. 

Present:— Mr. Justice Jackson. 

CHAIRMAN, MUNICIPAL COUNCrL, 

CHICACOLE— Complainant— Petitioner 

versus 

GAJIREDDI 8EETHARAMAYYA 
N A I D U— Accused— Rebpon dent. 

Madras District Municipalities Act (V of 1920), S3. 
219 (h, 313 (c)— Chairman's notice for removal of 
dangerous tret disobeyed— Offender prosecuted- Duty 
of Criminal Court. 

If the Chairman of a Municipality prosecutes a 
person for non-compliance with a notice for tne 
removal of a daneeroua tree, the Criminal Court nas 
only to se° whether the notice was properly 
and wa9 disobeyed. It has no buw&fi* t° £° 111 
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the question whether the Chairman was right in 
thinking the tree to be dangerous. 

Petition, under ss. 4-15 and 439 of the 
Cr. P. C„ 1695, praying the High Court to 
revise the judgment of the Court of the 
Sub-Divisional Magistrate, Chicacole, in 
Criminal Appeal No. G7 of 1923, preferred 
against the judgment of the Court of the 
Stationary Sub-Magistrate, Chicacole, in C 4 
C. No. 147 of 1923.“ 

Mr. P. V. Rangaram, for the Petitioner. 

Mr. B. Jagannadhadas, for the Respond- 
ent. 

Mr. A. S. Sivagaminathan, for the Public 
Prosecutor, for the Crown. 

ORDER. --This is a petition by the 
Chairman of Chicacole Municipality, seek- 
ing to set aside the judgment of the Sub- 
Divisional Magistrate in Criminal Appeal 
No. 67 of 1923, reversing the judgment of 
the Sub- Magistrate of Chicacole, in C. C. 
No. 147 of 1923. 

The Chairman issued a notice to the 
respondent under s. 219 (i) of the Madras 
Act V of 1 920, calling upon him to remove 
a dangerous tree. The respondent failed 
to comply with this notice and was pro- 
secuted under s. 313 (c) of the same Act. 
The only points for determination in such 
a case are whether the order under s. 219 
(1) is lawful, and whether that order has not 
been complied with. The Sub-Divisional 
Magistrate has gone into the question, 
whetherthe Chairman was right in thinking 
the tree to be dangerous. He can at most 
consider whether the tree never appeared 
to the Chairman to be dangerous; without 
considering whether the Chairman was 
justified in forming such an impression, 
for instance, if a tree were one foot high, 
a Court might hold absolutely that it never 
appeared to be dangerous. But in this 
case it is proved that the tree is a sloping 
cocoanut palm which overhangs a house, 
and was reported by the Sanitary Inspector 
to be dangerous. On this evidence, a Court 
cannot hold that there were no grounds on 
which the Chairman could form an opinion. 
Whether he was justified in forming 
hts opinion is not a matter to be 'decided. 
1 he notice on the facts stated bytheSub- 
Divisional Magistrate was quite lawful and 
it was clearly disobeyed. The petition is 
allowed and the order of the Appellate 
Court is reversed The appeal should he 
re-heard m the light of the above remarks. 

m- 91 . ^ ere 18 room f°r compromise. 

- Most cojoanut trees can be rendered 
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safe with slay ropes and a platform undvi 
the head of the palm; but the matter is 
entirely within the discretion of the local 
authorities, 
v. >. v. 

s. p. Case remanded. 


LAHORE HIGH COURT. 

Criminal Revision No. 1842 of 1923. 

January 3, 1924. 

Prescnt:~Mr. Justice Martineau. 

HAZARA SINGH and others— 
Applicants 
versus 

EMPEROR -Opposite Party. 

Criminal Procedure Code (Act V of 1898), s 231- 
Charge amended— Accused's right to re-call and cross- 
examine witnesses. 

If a charge is amended the accused is entitled to 
re-call and cross-examine any of the prosecution wit- 
ness and not only those witnesses on the basis of 
whose evidence the charge was amended 

Case referred by the Sessions Judge 
Hoshiarpur. ’ 

• F f c TS.— The applicants were charged 
in the Court of the Additional District 
Magistrate under s. 216, Cr. P. C., for har- 
bouring one Karm Singh. In the original 
charge, it was not stated that Karam Smgh 
was wanted by the Police for an offence 
under s. 302, Indian Penal Code. The change 
was, therefore, amended subsequently so as 
to bring the case under the first narf nf 

Indian Pe„al Code. ^TheCouSfo 0 

the applicants wanted to cross-examine the 
witnesses, but the lower Court refused o 
grant them opportunity to re-call any wit- 
nesses except those on the basis of whose 

made™ 6 ^ amendment of the charge was 

The accused were charged under o Pit? 
Indian Penal Code and the charge was sub’ 
sequently amended and furthe? cross ex 
animation of prosecution witnesses was d h 
allowed by bheikh Mahbub Bakhsh, exert s 
mg the powers of an Additional JW 1 
Magistrate of the First Class Ki£Sj ,ct 
pur District, by order, dated 2cth a ? h,a i 
and 25th September, 1923 h August 

The accused are on bail. 

• GR f?f JN ? S *~ An ap P ,ic &tion for revi 
ston of the above proceedings ha* hi V1 ' 

filed. It is contended that the annP D0W 
should not have been charge 
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Indian Penal Code and that the amendment 
of the charge at late stage was prejudicial 
to them. It is also urged that the lower 
Court has, in any case, erred in not allowing 
the applicants to re-call such witnesses as 
they liked for further examination. The 
first ground has I think, no force. The 
lower Court had wide powers of amend- 
ment under s. 227, Cr. P. 0., and there is 
no justification for interference at this 
stage. The second contention, however, 
seems correct. Under s. 231, Cr. P. C., the 
applicants had the right to “re-call or 
re-summon and examine with reference to 
such alteration or addition (in the charge) 
any witness who may have been examined." 
The right is thus not restricted to the re- 
calling of those witnesses only who have 
deposed to the subject-matter of the altera- 
tion or amendment in the charge. The 
other witnesses also may conceivably be 
in a position to depose to facts in connec- 
tion with such alteration or amendment. All 
that the Court can do is to restrict the ex- 
amination of the witness to the alteration 
or amendment in the charge. 

I, therefore, submit the records to the 
Hon’ble High Court with the recommenda- 
tion that the orders of the Additional 
Magistrate, dated 15th September 1923 with 
reference to the re-summoning of the wit- 
nesses be set aside. 

JUDGMENT.— I agree with the learn- 
ed Sessions Judge. The Magistrate was 
wrong in refusing to allow the accused to 
re-call for cross-examination witnesses other 
than those on the basis of whose evidence 
the charge has been amended, and I direct 
that the accused be allowed in accordance 
with s. 231 of the Cr. P. C., to re-call and 
examine with reference to amendment any 
witness who has been examined. 

s. d. Reference accepted. 


PATNA HIGH COURT. 

Criminal Appeal No. 116 of 1924. 
September 9, 1924. 

Present:— Mr. Justice Kulwant Sahay. 
HARIHAR SINGH AND OTHERS— 
Appellants 


versus 

EM PR ROR- Opposite Party 

Pcval Cod* (Act XLV of 1S60), s. Si- Criminal 
act d»M furtherance of common intention. 


V. EMPEROR. [90 I. C. 1925' 

In order to convict n person for an offence with 
tlio aid of the provisions of s. 34 of the Penal 
Code it is not necessary that that person should 
actually with his own hand commit the criminal act, 
If several persons have the common intention of 
doing a particular criminal act and if in furtherance 
of that common intention all of them join together 
and aid or abet each other in the commission of the 
act, then although one of these persons mav not 
actually with his own hand do the act, if he helps 
bv his presence or by other acts in the commission of 
the act, he would be held to have done that act 
within th'e meaning of s. 34. (p. 156, col. 1.) 

Emperor v. Barendra Kumar Ghose, 61 Ind Caa 
353; 28 C. W. N. 170; 38 C. L. J. 411; (1924) A. I. R.' 
(C.) 257; 25 Cr. L. J. 817, referred to. 

Appeal against an order of the Sessions 
Judge, Shahabad. 

Mr. Hi/der Imam, for the Appellants. 

The Government Pleader, for the Opposite 
Party. 

JUDGMENT.— The appellant Harihar 
Singh has been convicted by the Sessions 
Judge of Shahabad under s. 324, Indian 
Penal Code and sentenced to 18 months’ 
rigorous imprisonment and the appellant 
Jugal Singh has been convicted under s. 
324/34, Indian Penal Code and sentenced to 
6 months’ rigorous imprisonment. They 
have been found guilty of voluntarily 
causing hurt to one Brahamdeo Singh who 
is distantly related to the appellants. The 
prosecution story shortly stated is as 
follows 

Harihar Singh is the uncle of J ugal Singh. 
One Charittar Singh who was also charged 
along with the appellants for an offence 
under s. 324 read with 9. 34, Indian Penal 
Code but has been acquitted by the the learn- 
ed Sessions Judge is a cousin of Harihar 
Singh two or three degrees removed. The 
complainant Brahamdeo Singh is also a 
distant cousin of Harihar Singh. Harihar 
Singh had another cousin Karlik DeoSiDgh 
who diedabout ten years agoleaving ayoung 
widow Musammat Piaro Kuer. This Kartik 
Deo Singh was the first epusin of Harihar 
Singh. The complainant Brahamdeo Singh 
had some intrigue with the widow Musam- 
mat Piaro Kuer and about 2 or 2£ years 
ago he eloped with the widow and went to 
Calcutta with her. The widow, however, 
left Brahamdeo Singh at Calcutta and there 
is no trace of her. The appellant Harihar 
Singh and the members of his family were 
highly enraged with Brahamdeo Singh for 
taking away the widow and for fear of the 
appellants and his family, Brahamdeo Singh 
slaved at Calcutta for about 2 or 2£ years 
and accepted service ihere as the gateman 
in the Howrah Railway Station. It is 
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alleged that Brahamdeo Singh had left tln- 
ne'phews at his house at Brarhi when lie went 
to Calcutta and in his absence the appellants 

vexed the nephews so much that they had 

to leave the house and they went to reside 
with a relative of theirs in a different village. 
Brahamdeo Singh returned to his village 
about four months before the occurrence. 
He first went to the place where his ne- 
phews were living and then he came to his 
house at Brarhi. He found that the doors 
and shutters of his house had been taken 
out and everything else had been removed 
and the two appellants and Charittar Singh 
were sitting in the courtyard of the house. 
He enquired from them as to what had be- 
come of the doors and shutters upon which 
the appellants and Charittar Singh chased 
him with the object of beating him with 
lathis. Brahamdeo Singh lied from the 
place and went direct to Buxar where he 
filed a complaint before the Sub-Divi- 
sional Magistrate. Upon a report of the 
Police the Sub-Divisional Magistrate sum- 
moned the appellants and Charittar Singh 
and a case under es. 447 and 352, Indian 
Penal Code was started against them. 
Brahamdeo Singh was living at the place of 
his relatives or friends at different places 
and on the 10th February, 1924, a Court 
peon Abdul Mian went to Brarhi to serve 
summons upon the witnesses in the case 
under s. 447 against the appellants. 
Brahamdeo Singh went to Brarhi to have 
the summons served and was sitting at the 
darwaja of Bahadur Singh prosecution 
witness No. 10. The summonses, however, 
could not be served upon the witnesses 
inasmuch as none of the witnesses was 
found at their homes and the Court peon 
left the place at about 1 p. m. The com- 
plainant, however, stayed in the dhaba of 
Bahadur Singh and Nirbhai. Bahadur Singh 
and Rampalak Singh and others were also 
sitting in the same dhaba. It is alleged that 
while Brahamdeo Singh was lying down 
in the dhaba with his head supported 
on the palm of his hand and was talking 
with Rampalak Singh, witness No. 5 the 
appellants and Charittar Singh came at the 
dhaba the appellant Harihar Singh being 
armed with a sword and the appel- 
lants Jugal Singh and Charittar Singh 
being armed with lathis and while 
Charittar Singh and Jugal Singh stood at 
the entrance of dhaba Harihar Singh struck 
■Brahamdeo Singh with a sword twice. The 
£r&t blpw hit him on the left knee cap 
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upon which Brahamdeo Singh stood up and 
while he was getting up Harihar Singh 
aimed a second blow with the sword which 
Brahamdeo Siugh warded off, but in doing 
so had his two fingers of the left hand in- 
jured. The witness Rampalak Singh attempt- 
ed to seize the sword and he was also 
slightly injured. The complainant Brah- 
amdeo Singh fled from the place through 
one of the doors of the dhaba and went 
straight to the Police Station where he lodged 
his first information at 7 p. m. the occur- 
rence having taken place in the afternoon 
of the 10th February 1924. 

[After discussingthe evidence for prosecu- 
tion and defence his Lordship concluded as 
follows:— J 

I see no reason to differ from the learned 
Sessions Judge that it was Harihar Singh 
who inflicted the injuries on the person of 
Brahamdeo with a sword. The conviction 
of Brahamdeo Singh under s. 324, Indian 
Penal Code is, therefore, correct and the 
sentence appears to be appropriate. 

As regards Jugal Singh he has been con- 
victed under s. 324 read with s. 34, Indian 
Penal Code. The evidence so far as he is 
concerned is clear that he went to the place 
of occurrence with Harihar Singh and had 
a lathi in his hand that he stood at the door 
with the lathi while Harihar Singh struck 
Brahamdeo with the sword. There is 
evidence that when Brahamdeo Singh 
wanld to run away Jugal obstructed his 
passage and prevented him from getting 
out of the dhaba. That he came with 
Harihar Singh and was standing at the 
entrance of the dhaba with the lathi in 
his hand is deposed to by almost all the 
prosecution witnesses and there is no reason 
to differ from the learned Sessions Judge 
about his presence with the lathi at the 
place of occurrence. The question is, whe- 
ther he can be convicted under s. 324 read 
with s. 34, Indian Penal Code. In order to 
make him liable under s. 324 it is necessary 
to prove that the criminal act of assaulting 
Brahamdeo was done by Jugal Singh also 
It has been argued by the learned Couneei 
for the appellants that upon the evidence 
it is clear that Jugal Singh did not take 
part in the assault and, therefore, he is not 
a person by whom the criminal act was done 
in the present case as provided bv s 34 nf 
the Indian Penal Code. Section 31 prov de 
that when a criminal act is done by several 
persons in furtherance of the common in- 
tention of all each of such persons is liable 
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for that act in the same manner as if it 
were done by him alone. The question is 
whether in the present case the criminal ar*t, 
namely, the assault upon Brahamdeo Singh 
was done by Jugal Singh within the mean- 
ing of s. 34, Indian Penal Code. The ques- 
tion as regards the proper meaning and 
effect of s. 34 has been the subject of con- 
sideration in a large number of cases. The 
latest case in which the question was very 
exhaustively considered by a Full Bench of 
the Calcutta High Court is the case of 
Emperor v. Barendra Kumar Ghose (Ij. In 
that case all the previous cases dealing on 
the point were very exhaustively considered 
and it was held that the question whether a 
particular criminal act may be properly held 
to have been “done by several persons” with- 
in the meaning of the section cannot be an- 
swered regardless of the facts of the case. 
In order to convict a person for an offence 
with the aid of the provisions of s 34 of 
the Penal Code it is not necessary that that 
person should actually with his own hand 
commit the criminal act. If several persons 
have the common intention of doing a 
particular criminal act and if in furtherance 
of that common intention all of them join 
together and aid or abet each other in the 
commission of the act, then although one 
of these persons may not actually with his 
own hand do the act, if he helps by his 
presence or by other acts in the commis- 
sion of the act, he would be held to 
have done that act within the meaning of 
b. 34. 

Reliance has been placed by the learned 
Counsel for the appellants upon the case of 
Strughan Patar v. Emperor (2). The facts 
of that case, however, have no application to 
the present case. It was distinctly found in 
that case that the appellant Satrughan had 
no intention to kill Upendra Mahto and that 
he did not assist the actual murderers in 
any way to accomplish their object. In the 
absence of any evidence of common inten- 
tion there could be no conviction under s. 
302 of the appellant Strughan for murder 
read with s. 34 of the Indian Penal Code. 
In the present case upon the evidence there 
can be nodoubt that both Jugal and Harihar 
Singh had the common intention of assault- 
ing Brahamdeo Singh and that Jugal was 
actually present and actively took part in 
the commission of the act by Harihar Singh. 

( 1 ) 81 lii.l Cos m. 2S c. w. N. 170 .'8 C. L. J. 
V' <n*4 ( A 1. R C 1*57; 25 Cr. L. J. 817. 

(2) 50 lad. Cas. 037, £0 Cr. L. J. 289. 
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Upon the evidence in this case the con 


viction of Jugal Singh under s. 324 read with 
s. 34 is a proper conviction and there is no 
ground to interfere with his conviction or 
sentence either. 

1 lie result is that the conviction and 
sentence of both the appellants are confirm- 
ed and the appeal is dismissed. 
s - D - Appeal dismissed, 


LAHORE HIGH COURT. 

Criminal Appeal No. 96 of 1925. 

February 27, 1925. 

Present:— Mr. Justice Zafar Ali. 

KARTAR SINGH and another— 
Appellants 
versus 

EMPEROR— Rkspondrnt. 

Penal Code ( Act XLV of 1860), s. 366 -Abduction- 
Girl accompanying accused without compulsion— 
Offence. 

A married girl, 1C years of age, accompanied the 
accused from place to place under circumstances 
which did not show that she was acting under com- 
pulsion : 

Held, that the accused ctul I not be convicted of an 
offence under s. 36G of the I’enal Code, inasmuch as 
the conduct of the girl showed that there was no 
abduction. 

Criminal appeal from an order of the 
Sub-Divisional Magistrate, Kasur. 

Dr. Nand Lai, for the Appellants. 

JUDGMENT.— Kartar Singh and 
Jiwan Singh Jats and Manghat Ram Brah- 
man have been convicted of abducting 
Musammat Fatima and raping her, and 
sentenced under ss. 366 and 376, Indian 
Penal Code, to rigorous imprisonment for 
three years for each offence. 

Musammat Fatima is a Mussalman mar- 
ried girl of about 16 years of age. She 
was living with her brother Siraj Din in 
the village Luliani, and a complaint under 
s. 498, Indian Penal Code, lodged by her 
husband against Kartar Singh (appellant) 
and her brother Siraj Din and others was 
pending, and she had to appear before the 
Magistrate on the 25th of February 1924. 
The prosecution story is that on the night 
of the 20th February 1924, at about 11 p.m. 
the three appellants (as well as Sardara 
who is absconding) gained access into the 
house of Siraj Din and took away Musam- 
mat Fatima by force But though the 
Police Station is only 50 karams from the 
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house of Siraj Din, he did not invoke the 
assistance of the Police immediately nor did 
he organise a party of his neighbours and 
villagers to run after ihe culprits and to 
rescue the girl from their hands He laid 
information at the Police Station on the 
22nd February at 3-30 p. m„ and the story 
of abduction related in this belated report 
is not corroborated by a single neighbour 
or independent witness. It is strange that 
no neighbour came to the rescue of the 
girl nor could be produced to show that 
an outciy arose from the house of Siraj 
Din when the girl was abducted. 

Even after the alleged abduction the girl 
nowhere did or said anything which should 
indicate that she was accompanying the men 
from place to place under compulsion. She 
remained with them for about six months 
out of which four or five were passed at 
the village Amonke. She was taken to 
Lahore also and there kept in a serai in 
the Anarkali Bazar. From Lahore she was 
brought to Kasur in a taxi-car, but neither 
to the man in charge of the serai nor to the 
taxi-car driver nor to any inhabitant of 
the village Amonke did she complain that 
she had been abducted. If she had been 
unwilling to remain with these men it is 
strange that she found no opportunity for 
seeking assistance and making a disclosure 
of what had happened to her. In the light 
of all these circumstances it appears that 
the case is one of elopement and not of 
abduction. 

I, therefore, accept the appeal, set aside 
the convictions and sentences and order 
that the appellants be released from jail 
forthwith. 

Z- K. Appeal accepted. 
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THADIAPPAN V. VEERAPERUMAL. 

Recording of reasons essential for awarding 
pensation— Policy underlying s. 250. 

Section 250, Cr. P. C., requires, before an order for 
compensation could be made by a Magistrate. cot 
only that he should be satisfied t hat the accusation 
was either frivolous or vexatious hut that the Magis- 
trate, directing compensation to he paid, sluuld 
record his reasons for ma King such a direction. The 
recording of the reasons, for ordering compensation 
to be paid, is almost a condition precedent to the 
proper exercise of the power and is in addition to 
the finding of the Magistrate that the accusation was 
cither frivolous or vexatious, (p. 158, col. 1.1 
The reasons must go to show, why it is that the 
Magistrate considers the accusation against the 
accused, to be frivolous or vexatious and why in his 
opinion it is a fit case, in which an order for com- 
pensation should be made. The policy rf the Legis- 
lature in requiring that in such a case the reasons 
should be recorded in writing is to afford an oppor- 
tunity to an Appellate or Revising Tribunal to con- 
sider the sufficiency of the reasons so recorded, [ibid.] 
"That no case is made out against any of the 
accused, that some of the accused were added 
vexatiously, that the complainant has shown no cause 
why he should not be ordered to pay compensation, 
and that, therefore, lie is directed to pay compensation, M 
is not a proper compliance with the provisions of 
s. 250, Cr. P. C. [p. 158, cols. 1 & 2.] 

Petition, under ss. 435 and 439 of the 
Cr. P. C., praying that the High Court will 
be pleased to revise the judgment of the 
Court of the Sub-Divisional Magistrate, 
Devakottai, in Criminal Appeal No. 37 of 
1923, preferred against the judgment of the 
Court of the Taluk Second Class Magis- 
trate, Sivaganga, in C. C. No. 61 of 1923 

Mr. V. Ramasu-ami Iyer, for the Peti- 
tioner. 

The Public Prosecutor, for the Crown, 


MADRAS HIGH COURT. 

Criminal Revision Case No. 576 of 1924. 
(Criminal Revision Petition No. 479 of 

1924). 

January £, 1925. 

Present: Mr. Justice Srinivasa Ivengar 
THADIAPPAN alias RAMIAH— 
Complainant— Petitioner 

„ versus 

VEERAPERUMAL THEVAN and another 
— A-Cccsed Nos. 4 and 5— Respondents. 

Criminal Procedure Code [Act V of 1808), ». 250- 


ORDER. The petitioner, in this case 
was the complainant and the respondents 
were accused Nos. 4 and 5. The Sub-Magis- 
trate found that no case had been made out 
against Nos. 4 and 5 and discharged them 
But at the same time, he made an order 
asking that the complainant should pav 
accused Nos. 4 and 5 compensation of Rs 30 
each. The portion of the Sub-Magistrate's 
judgment, that deals with this order for 

payment of compensation is in the ‘follow, 
ing terms 

"As no case is made out against any of 
the accused. I discharge them under s 9 m 
( l) of the Cr. P C 1 further find that 
accused Nos. 4 and o have been vexatin.».i* 
added as accused. The comptoatT* 
directed to show cause why he should 
lie ordered, under s. 250, Cr P. Cl t^nav 
compensation to accused Nos. 4 and 5 
The complainant had no sufficient cause 
0 show. I, therefore, further direct E 
the complement do pay t0 each “ { U “J 
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accused, accused No. 4 and accused No. 5, 
a compensation of Rs. 30.” 

Section 250, Cr. P. C„ requires, before an 
order for compensation could lie made by 
a Magistrate, not only that he should be 
satisfied that the accusation was either 
frivolous or vexatious but that the Magis- 
trate, directing compensation to be paid, 
should record his reasons for making such 
a direction. On a proper reading of the 
section, it seems to me that the recording 
of the reasons, for ordering compensation 
to be paid, is almost a condition prece- 
dent to the proper exercise of the 
power. The recording of the reasons is 
in addition to the finding of the Magis- 
trate that the accusation was either fri- 
volous or vexatious. No doubt there are 
no words in the section calculated to in- 
dicate what the reasons recorded should be. 
But obviously the reasons must go to show, 
why it is that the Magistrate considers the 
accusation against the accused, to be fri- 
volous or vexatious and why in his opinion 
it was a lit case, in which an order for 
compensation should be made. The learned 
Public Prosecutor has contended before 
me that having regard to the terms of the 
section, it is not necessary for the Magis- 
trate more than merely to state, that he 
finds the accusation to be frivolous or 
vexatious and that such a statement, when 
recorded in writing would be a sufficient 
compliance with the provisions of the sec- 
tion. I cannot agree. I am satisfied that, 
at any rate, the reasons for the Magistrate 
finding the accusation to be frivolous or 
vexatious must bs set out. Even this is 
absent in the order under reference. All 
that the Magistrate says is that no case 
hu3 been made out, and no reasons are 
given why the Magistrate considered the 
accusation against the accused Nos. 4 and 5 
to be vexatious. The policy of the Legis- 
lature in requiring that in such a case 
the reasons should be recorded in writing 
is obviously to afford an opportunity to an 
Appellate or Revising Tribunal to consider 
the sufficiency of the reasons so recorded. 
In the absence, therefore, of any reasons 
recorded by the Magistrate, as regards the 
sufficiency of which any Appellate or Revis- 
ing Tribunal might have an opportunity to 
judge, I cannot think that there has been a 
proper compliance with t)ie provisions of the 
section. The learned Public Prosecutor has 
adverted to the word “added” in the ex- 
pression “vexatiously added” as indicating 
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the reasoning in the mind of the Magistrate 
that in his opinion accused Nos.4and 5 were 
merely added vexatiously by the complain- 
ant. But the expression “added” had ob- 
viously reference only to the fact that there 
were other accused in the case ; and I 
cannot in any case . consider that a single 
word can be regarded as containing a 
record of the reasons, required by the 
section, to be given by the Magistrate, in 
making an order for compensation. 

I may also point out that the Appellate 
Magistrate in this case in para. 3 slates the 
following : — “ As none of the prosecution 
witnesses has said anything implicating 
accused Nos. 4 and 5 in the lower Court, 
they have been rightly awarded a compen- 
sation, at the cost of the complainant." If 
this statement of fact were correct, I have 
no doubt that it might amount to a proper 
reason for awarding compensation ; but 
unfortunately this is a statement made not 
by Magistrate, who made the order for 
compensation, but by the Appellate Magis- 
trate and what is more the statement is 
obviously incorrect. There was at least one 
witness, on the prosecution side who 
directly spoke to the accused Nos. 4 and 5 
being present. In these circumstances, I 
consider that the very wholesome provision 
of law in s. 250 of the Cr. P. C., requiring 
the Magistrate to record his reasons, for 
ordering a compensation to be paid has not 
been complied with and that, therefore, the 
order for compensation is wrong and 
should be set aside. If the compensation 
ordered has already been paid to the accus- 
ed Nos. 4 and 5, they will be directed each 
to re-pay the amount to the complainant. 

s. d. Petition allowed. 


PATNA HIGH COURT. 

Criminal Revision No. 397 of 1924. 

September 9, 1924. 

Present Mr. Justice Kuhvant Sahay. 

Sri HARNANDAN DAS-Applioant 

versus 

ATUL KUMAR PRASAD and others- 
Opposite Parties. 

Criminal Procedure Code (Act V of ISOS), s. 203 — 
Complaint dismissed under s. d0S~ Reasons, u hclhtr to 
be recorded. 

It is incumbent upon a Magistrate to rtccrd I irony 
his reasons for dismissing a complaint under s. *03, 
Cr. P. C. [p. 159, col. 2.j 


[ 901 . 0 . 1925 ] 

Criminal revision from an order of the 
District Magistrate, Bhagalpur. 

Mr. Aniruddhaji Burman, for the Appli- 
cant. 

JUDGMENT.— This is an application 
against an order passed by the Sub-Divi- 
sional Magistrate of Madhipura dismissing 
the complaint of the petitioner under s. 203 
of the Cr. P. 0. The order has been upheld 
by the District Magistrate of Bhagalpur 
when a petition of revision was filed before 
him. It appears that on the 27th Novem- 
ber 1923 the petitioner lodged a complaint 
before the Sub-Divisional Magistrate charg- 
ing the accused persons who are the 
opposite party in the present application 
with having uprooted a bamboo dhwaja 
or flag and demolished a platform near the 
temple of Mahabirji of which the petitioner 
alleges to be the shebait. He further 
complained that the accused persons had 
way-laid the petitioner while he was going 
to the Police station to lodge information 
about the occurrence and to have assaulted 
him and snatched away bis wrapper and a 
Bum of Rs. 21 which he had about him. The 
learned Sub-Divisional Magistrate by his 
order, dated the 27th November, ordered 
an enquiry to be made by Babu Kali 
Prasanna Banerji, Tahsildar of the Burdwan 
Estate, under s. 202, Cr. P. O. There was, 
however, some delay, in the papers being 
sent to Babu Kali Prasanna Banerji and 
before the order could be communicated 
to him he had left the place for Burdwan. 
It appears that the peshkar was responsible 
for this delay. Thereupon one Babu Tej 
Narain Sinha, Honorary Magistrate, was 
requested to make the enquiry and submit 
a report. He submitted his report on the 
Oth Febiuary, 1924, in which he stated 
that the allegation of the complainant 
about the dhwaja being uprooted by the 
creatures of the zemindar was true but that 
his other allegations about the theft of money 
and of the wrapper were exaggerations. 
It further appears from his report that the 
dispute is going on between the petitioner 
and Atul Kumar Prasad alias Tulo Kumar, 
the opposite party in the proceeding who 
is a zemindar of the village and that in a 
suit brought by the petitioner for declara- 
tion of his title and possession of certain 
land against Tulo Kumar he has obtained 
a decree for possession and that it was on 
account of the dispute between the parties, 
I ulo Babu ordered the dhwaja to be up- 
footed and the platform to be demolished, 
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Now, on receipt of this report the learned 
Sub-Divisional Magistrate by his order, 
dated the 12th February, 192-!, dismissed 
the complaint under s. 203, without giving 
any reason whatsoever. His order of the 
12th February 1924, runs thus:— 

“Dismissed s. 203, Cr. P. t'., vide enquiry 
report." Now, under s. 203, Cr. P. C , it was 
incumbent upon the Sub-Divisional Magis- 
trate to record briefly his reason for dismiss- 
ing the complaint. No reasons whatsoever 
are given in his order of the 12th February, 
1924. He merely refers to the report of the 
Honorary Magistrate but on referring to 
the report of the Honorary Magistrate it 
appears that the allegations of the petitioner 
about the uprooting of the dhuaja and the 
demolition of the chabutra are correct. If 
that is so, the matter ought to have been 
enquired into. The learned Sub-Divisional 
Magistrate has sent a long explanation in 
reply to the notice issued by this Court, 
but he deals with matters which are wholly 
irrelevant to the present application and 
no one has appeared on behalf of the 
accused persons to show cause against the 
present application. I think the order of 
the learned Bub-Divisional Magistrate dis- 
missing the complaint under s. 203 is bad 
in law and ought to be set aside and the 
case must be sent back to him for disposal 
according to law\ 

8 ‘ D - Revision allowed, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Appeal No. 403 of 1925. 

August 18, 1925. 

Present:— Mr. Simpson, A. J. C. 

SHEO DARSHAN— Plaintiff— Appellant 

versus 

EMPEROR— Respondent. 

Penal Coik (Act \LV of 1S60), s. M M-Loss 
°f temper— Lnlhi blow causing fracture of skull— 

A person who loses his temper and strikes another 
person on the head with a lathi causing extensive 
fracture of the skull resulting in the death of 
toe r d rthin afe. horns, ?. 
murder under s. 300, cl. (c). Penal Code 6 y 1 

Appeal agamst an order of the Sessions 
Judge, Hardoi, dated the 4th June 19*4 
Mr. R.F. Bahadur ji , for the Appellant 

8pondent.° VerQment Ple,d "' for «» 
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JUDGMENT. — Sheo Darshan appeals 
from a conviction under s. 301, Indian Penal 
Code of culpable homicide and a sentence 
of four years’ jigorous imprisonment. Sheo 
Darshan is eigliteen to twenty years old. 
The deceased, Lila Ram, is the maternal 
grandfather of Sheo Darshan and the 
Doctor, in his post mortem report judged 
his age to be between sixty and sixty- 
five. Lala Ram has provided his daughter, 
the mother of the accused, with a house 
in his own compound, so that the two 
houses are close together. A quarrel arose 
over some miserable matter of whether 
Sheo Darshan was to pay three rupees or 
two rupees for the hire of a sugar mill. The 
accused lost his temper and struck his 
grandfather on the head with a lathi, caus- 
ing extensive fracture of the skull of which 
the old man died within a few hours. The 
facts are quite clear. There is no substance 
in the plea of self-defence. The suggestion 
is that the old man was also angry and 
waved a stick at his grandson. Tnis would 
furnish no excuse at all. The allegation 
that the deceased actually struck his grand- 
son is supported by the evidence of one 
witness only, and he ha3 been disbelieved 
by the Court of Trial. The appellant has 
got ofT lightly. His action is notdistinguish- 
able from Illustration (c) of s. 300 and is 
prim' i facie murder. He ought to have 
been committed on a charge of murder. If 
that had been done he might possibly have 
escaped under sub s. (4). It is, doubtful, but 
I d) not think it necessary to take up that 
point in this appeal. The appeal is dis- 
missed. 

s. n. Appeal dismissed. 


PATNA HIGH COURT. 

Crijiin'al Rbvisios No 341 ok 1924. 

July 22, 1924. 

Present:— Mr. Justice Adami and 
Mr. Justice Macpherson. 

SOBHIT MALLAH— PurmoMBR 
versus 

EMPEROR-Opposite Party. 

Criminal Procedure Cod t (Act I’ of ISOS), s. £50(3) 
—Hijht of appeal depends on total amount of com- 
pensation. ... , 

Under s. 250 (3>, a complainant s right to appeal 
riepjads on the aggregate amount of compensation 
which lie is directed to pay to all the accused. There- 
for.', an appeal lies where the compensation ordered to 
be >> 'i<I to etch of the several accused is less than 
l'.s ij, ...'tie total amount payable to all of them 
exceeds r'X 
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^ Criminal revision from an order of the 
Sessions Judge, Muzaffarpur. 

Mr. K. .V. .1 loitra, for the Petitioner. 

Mr .B.C.De for Mr. T. N.Sahay, forthe 
Crown. 

JUDGMENT.— The only question 
which arises in this case is whether an 
appeal lies against an order passed by a 
Magistrate of the First Class under s. 250, 
Indian Penal Code directing the complain- 
ant to pay to each of the several accused 
as compensation a sum less than Rs. 50 the 
aggregate sum to be paid to all the accused 
amounting to more than Rs. 50. In the 
present case the Deputy Magistrate ordered 
compensation of Rs. 25 to be paid to each 
of the eleven accused persons, the aggregate 
thus amounting to Rs. 275. 

The learned Sessions Judge, when the 
appeal was brought before him against the 
order of compensation, held that no appeal 
lies under cl. (3) of s. 250 unless the 
compensation to be paid to any one accused 
is over Rs 50. In support of his finding 
the learned Sessions Judge states that he 
holds that sub s. (3) of s. 250 is controlled 
by the wording of sub-s. (2) of that section. 
It is difficult to understand what grounds 
he has for his finding, for even if sub-s. (2) 
does control sub-s. (3) there is nothing to 
show that an appeal will only lie when the 
compensation directed to be paid to each 
individual accused is more than Rs. 50. 
Sub-section (3j states thatacomplainantwho 
has been ordered by a Magistrate to pay com- 
pensation exceeding Rs. 50 has the right of 
appeal. It is quite evident that it is the 
total amount of compensation directed to be 
paid by the complainant which must form 
the basis of the decision whether an appeal 
lies or not. The compensation is a fine 
which the complainant has to pay for insti- 
tuting a false and frivolous or vexatious 
case and his right to appeal clearly depends 
on the total amount of that compensation. 
nSlt is obvious that the criterion is the 
amount of compensation directed to be paid 
in the case. Section 250 begins with the 
words “If in any case" and in sub-s. (41 we 
read the words “when an order for payment 
of compensation to an accused person is 

made in a case " 

The present case must go back to the 
learned Sessions Judge in order that he 
may hear and decide the appeal according 
to law. 

S. d. Petition accepted-, 

Case remanded, 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 2003 of 1924. 

January 20, 1925. 

Present:— Air. Justice Campbell. 
KARAM DIN and another— Defendants— 

Appellants 

versus 

MEHR DIN and others— Plaintiffs and 
Defendants— Respondents. 

Custom — k'i/cccssi'-ti — Juhihis <•/ Idlin'" near 
Lahore. 

.Julahas uf Ichhra near Lahore who have held laud 
in l he village with a share iu the shainUnt since a 
generation before the lb56 Settlement and have lived 
partly by agricultural and jiartly by other means, 
do not follow agricultural custom in matters of 
succession, [p. 1G2, col. 2.) 

Second appeal from a decree of the 
District Judge, Lahore, dated the 24th 
April 1924. 

Dr. Nand Lai, for the Appellants. 

Mr. Iiayhunath Hai, for the Respondents. 


JUDGMENT.— The pedigree-table of 
the parties is given in the judgment of the 
lower Appellate Court. The land with 
which this suit is concerned was originally 
the property of Umar Din and perhaps 
a*part of it was once the property of his 
brother Ghulam Nabi who predeceased him. 
Umar Din died in 190S leaving two widows, 
Musammat Murad Bibi and Musa in mat 
Nur Bhari, the latter of whom had been 
previously married to Ghulam Nabi. When 
Umar Din died all his estate was mutated 
in the names of his two widows, although 
he had a grandson surviving him named 
Pir Bakhsh, the son of his son Ramzan by 
Musammat Murad Bibi. In 1909 the two 
widows mortgaged some of the land to one 
Muhammad Bakhsh and later on the present 
plaintiff Mehr Din and Hasan Muhammad, 
collaterals of Umar Din, purchased the 
mortagagee rights from Muhammad Baksh. 
Then, in 1911 Musammat Murad Bibi died 
and her half of the estate was mutated 
to her grandson Pir Bakhsh. Pir Bakhsh 
died on the 24th March, 1921, and the land 
was mutated back to Musammat Nur Bhari. 
On the 11th June 1921 Musammat Nur 
Bhari sold the actual land in suit to 
karam Din and Fazal Din, and the present 
suit is by Mehr Din and Hasan Muhammad. 

lor a declaration that the sale is null and 
void. 

r ? e p m, ties are Julahas of Ichhra near 
Lahore. The case of the plaintiffs is that they 

are governed by Customary Law, that the 

true heir of Umar I)in was Pir Bakhsh, that 

the mutation to Musammat Murad Bibi and 

11 
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Musammat Nur Bhari was wrong, that these 
two females never had any right to Umar 
Din's land which belonged to Pir Bakhsh 
and that they, the plaintiffs, are Pir Bakhsh’s 
heirs. 

The first issue was “whether the parties 
are governed by custom?" and both the 
Courts below concurred in finding this in 
the affirmative. The lower Appellate Court 
further held as a result that Musammat Nur 
Bhari must be taken to have had no right 
whatsoever to the land, that the sale by her 
was quite ineffectual, and that it was not 
necessary to go into the question of necessity 
for the sale, since it had been established 
that the plaintiffs were the reversionary 
heirs of Pir Bakhsh. The plaintiffs were 
given a decree as prayed for. Karam Din 
and Faznl Din, vendees from Musammat 
Nur Bhari, have come to this Court on 
second appeal supported by the certiticate, 
under s. 41(3) of the Punjab Courts Act, 
of the learned District Judge, that there 
is a question regarding the validity of a 
custom involved, namely, (1) whether the 
plaintiffs, who are weavers, are governed 
by Muhammadan Law or custom in respect 
of successsion, and (2) whether in the 
community to which the parties belong a 
widow can lose her husband’s estate on 
re-marriage with her husband’s brother. I 


may remark that in regird to No. 2 the 
learned District Judge observed that there 
was nothing to show that the rule propound- 
ed applied to the community with which he 
was concerned. If this were so he had no 
ground for granting a certificate that this 
particular custom was of sufficient import- 
ance and the evidence regarding it so con- 
llicting and uncertain, etc. 

1 take the first part of the certificate. 
The reasons for which the learned District 
Judge has held that the pai ties are governed 
by custom is that the Revenue Records show 
their ancestors to have been owners of land 
in the village together with a share of the 
shamilat for a very long time. According 
to the pedigree-table of 18G8 Dhanna, father 
of Yaru, the common ancestor of Umar Din 
and plaintiffs, came to Ichhra from the 
ilaka Faridabad and brought land under 
cultivation. Yaru was alive and held land 
in the year 1856-57. The plaintiffs still 
hold land and have produced oral evidence 
that they derive income from it as well as 
from other sources. Mehr Din, the plaintiff 
is said to be in Government service and 
not to cultivate land himself but to lease it 
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to tenants and it is said by two of his own 

witnesses that his sons are tailors and that 

he himself works as a tailor. The learned 

District Judge observes that the fact that 

the plaintiffs supplement their income from 

sources other than agriculture does not 

show that thev have abandoned Customary 
% • 

Law. The above facts which are the basis 
for the finding that the plaintiffs are 
governed by custom, are, in my judgment, 
wholly insufficient. No instance has been 
proved of any actual observance of any of 
the customary rules regarding inheritance, 
alienation, etc., either by the plaintiffs’ 
family or by other Julahas oflchhra etc. 
The mutation of Umar Din's land in favour 
of his two widows in the presence of his 
grandson was not in accordance with the 
ordinary customary rule It may not have 
been in accordance with Muhammadan Law, 
but that fact would not take the plaintiff's 
case any further. The recognition, by the 
plaintiffs, of the mortgage transacted by the 
two widows may not be conclusive either 
way, but, so far as it goes, it indicates an 
acquiescence in the claim of the two widows 
to be full owners, which is also inconsistent 
with agricultural custom. In Habib v. 
Fattu (1) the Julahas of Pajawa in the 
Ferozepore District were held to have failed 
to prove that they had adopted agricultural 
custom, although their position appears to 
have been stronger than that of the present 
plaintiffs. They had actually founded 
the village some 74 years before suit, 
together with a Rajput and a Chuhra, and 
since then had subsisted by tilling the soil. 
It was held nevertheless that theie was no 
presumption in favour of their contention, 
and that such a presumption arises only in 
the case of agricultural tribes, such as 
Raji>uts. Gvjars and Arains. Another case is 
Khuda Daksli x.lmam Din (2) which related 
to Kashmiris settled in a village in the 
Gujrat District whose situation was veiy 
much that of the present plaintiffs. They 
lived largely by agriculture but were else 
weavers and they were recorded in the 18G9 
shajra uasab as having been among certain 
persons who, in 1844, had re-settled the 
village, since which time they and their 
ancestors had held and cultivated the land 
in the village. No instance, however, was 
put forward of any alienation by Kashmiris 
having been restrained by collaterals and 


(1) 09 P. R. 190ft; 125 P. W. R. 1908. 

(2 1 liVJ. Cue. 105; 17 P. R. 1909; 10 P. " . K. 1909; 

210 P. L. B. 1305. 
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there was a proof of a number of uncontest- 
ed alienations by members of the com- 
munity. It was held that the burden lay 
upon the plaintiff to establish that the 
Customary Law of the neighbouring tribes 
obtained among the Kashmiris of that 
village and that he had failed to discharge 
that onus. 

In the present case, therefore, I am unable 
to agree with the learned District Judge 
that mere ownership of land with a share 
in the shamilat since a generation before 
the 1850 Settlement and the living partly 
by agriculture and partly by other means 
established a presumption in favour of 
these Julahas that they followed agricul- 
tural custom. The reversal of the learned 
District Judge’s finding on this point 
involves the setting aside of the decree and 
the return of the appeal for determination 
of the other points which arise ^ from the 
remaining issues, notedly Issue No. 2. 

I accept the appeal accordingly, set aside 
the lower Appellate Court’s decree and 
remand the case. The costs of this appeal 
and of the proceedings in the two Courts 
below will follow the event. 

z . k. Appeal accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeal No. 14 of 1924. 
April 24, 1924. 

Present:— Mr. Baker, J. C., and 
Mr. Prideaux, A. J. C 
GOPALA-J udgubnt- Debtor— 
Appellant 
versus 

LAX.M.VN3INGU asdothers-Decree- 


Holokus— Respondents. 

C. P. Tenancy Act d of M>), s. 49. applicability 
Mortgage of sir land-Foreclosure before C. P. 
Tenancy Act of 1808— Compromise after Act-Vccu- 
tancy rights in sir land, whether revived. 

The respondent look a mortgage from the ' 
inder which some part of the property m dis u ® ^ a ® 
Mortgaged by wav of conditional sale. He obtained a 
'oreclosu re decree on the mortgage which was made 
ibsolute before the coming into force oftheL^r. 
Tenancy Act of 1898. Subsequently appellant brought 
i suit to have the foreclosure decree set aside. 
suit ended in a compromise under which one portion 
if the property was left with the mortgagee as hu 
ibsolute property and the other portion passed to the 
Mortgagor free from the incumbrance. In the mean 
Sfhf c r. Tenancy Act of 1320 had come »t« 
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force and the mortgagor conteuded that the mortgagee 
could not obtain actual possession of the sir lands 
which had been left to him under the compromise as 
occupancy rights in the land vested iirthc mortgagor 
under s. 411 of the C. i\ Tenancy Act : 

Held, (1) that under the foreclosure decree the mort- 
gagor had lost all interest in the mortgaged property 
and the mortgagee had become the absolute proprietor 
thereof and that the effect of the compromise decree 
was merely to vary the original decree and that it did 
not operate to revive the rights of the mortgagor re- 
garding the sir land which he had already lost; [p. 163, 
col. 2; p. 164, col. 1.] 

(2) that, therefore, s. 19 of the C. P. Tenancy Act 
had no application to the case. [p. 163, col. 2.) 

K arain (Janesh Ghatatc v. Baliram, 48 Ind. Cas. 141; 
14 N. L. R. 165; 24 M. L. T. 345; 28 C. L. J. 447; (1918) 
M. W. N. 885; 23 0. W. N. 297; 21 Horn. L. R. 53; 46 C. 
76 (P. C.), distinguished. 

Appeal against an order in Execution 
Case No. 17 of 1923 of the Additional Dis- 
trict J udge, Nagpur, dated the 22nd January 
1924. 

Sir B. K. Bose and Mr. D. T. Mangal- 
moorti, for the Appellant. 

Messrs. M. Gupta, D P. Tiwari and M. R. 
Indurker, for the Respondents. 

JUDGMENT.— The facts of this case 
are that the predecessor of the respondents 
took a mortgage from the appellant’s 
father under which some part of the property 
in dispute was mortgaged by conditional 
sale, and he obtained a foreclosure decree 
on the mortgage, which was made absolute 
in 1897. It is admitted that this decree 
being prior to the Tenancy Act of 1898, 
the whole proprietary interest of the 
mortgagor passed to the mortgagee and 
hia occupancy right would not be saved, 
bubsequently, the present appellant brought 
a suit to have the former decree set aside 
on the ground that the mortgage was 
entered into by his father when he was a 
minor and that it was not to his benefit 
and his interests were not bound, and 
other pleas such as are usually taken in 
a case of this character. This suit ended 
in a compromise, under which the property 
was divided between the parties, some 
portion being left to the mortgagee as 
his absolute property and some passing 
to the mortgagor free from incumbrance 
on the mortgage. In the course of the 
execution proceedings for obtaining posses- 
sion the mortgagor objected that the 
mortgagee could not obtain actual posses- 
sion of the sir lands, as the occupancy 
tenancy rights vested in him under s. 49 
of the present Tenancy Act. The date 
of the compromise is Gth July 1923. This 
ejection was disallowed by the lower 
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Court and the mortgagor has made this 
appeal 

It is contended by the learned Advocate 
on behalf af the appellant thattheques- 
tion is whether the rights of the parties 
are to be regulated by the compromise 
decree or is the decree to be construed with 
reference to the terms of the old decree? 
He contends that the rights of the parties 
are to be decided as if the old decree 
did not exist. He relies on Narain Gancsh 
Ghatate v. Bali ram (1), which he contends 
is on all fours with the present case and 
argues that it must be considered that the 
original decree on the mortgage no longer 
exists and has been altogether superceded 
by the compromise decree. The compro- 
mise decree being subsequent to the 
passing of the present Tenancy Act is 
governed by s. 49 of that Act, and the 
mortgagor cannot be deprived of his 
occupancy rights in the sir lands by any 
arrangement between himself and the mort- 
gagee. The mortgagee, therefore, is only 
entitled to the proprietary rights in 
those sir lands but not to actual possession 
of them which must go to the mortgagor 
as occupancy tenant. 

Under the decree of 1897 the mortgagor 
lost all his interest in the mortgaged 
property, and the mortgagee became the 
proprietor thereof. Whether he got actual 
possession or not is immaterial. The 
present appellant then brought a suit to 
have that decree set aside; that suit was 
compromised and by the compromise the 
mortgagor was given one anna malguzari 
share of Uouza Malegaon and certain sir 
fields named in the decree free from the 
mortgage. 

As regards the rest of his claim the 
suit was dismissed and, therefore, this 
compromise decree does not affect the title 
of the mortgagee to those sir lands which 
are not given by it to the mortgagor. The 
mortgagor, therefore, lost his proprietary 
rights as regards these fields in 1897, and 
he has never since acquired any title to 
them and, therefore, he cannot be regarded 
as the proprietor of them, so as to take 
the advantage of s. 49 of the Tenancy 
Act. It is the defendant who is the 
proprietor of them and has been so 
ever since 1897, as admittedly no such 
provision as s. 49 of the present Tenincy 

(1) 48 Ind. Cas. 141; 14 N. L. R. 1G3; 24 51 L T 
345; 28 U. L. J. 417; (1018) M. W. N. 885; 23 0 W N 
207; 21 Hon), h. R. 53; 40 0, 76 C.). ’ 


SANSARI V. RAHMI. 


164 

Act ors. 45 of the old Act was then in 
existence. Under the decree of 1897 the 
defendant got absolute title to the sir lands, 
and the mortgagor cannot claim any 
occupancy rights in them. The effect of 
the compromise decree was. in our opinion, 
merely to vary t he original decree, but 
even if it be taken to have superseded 
and extinguished the original decree, it 
does not purport to revive the rights of 
the mortgagor regarding the sir fields now 
in dispute, and, therefore, he cannot be 
regarded as proprietor of them. 

We are of opinion, therefore, that the view 
of the lower Court is correct and the appeal 
i9 dismissed with costs. The respondents 
are entitled to theircosts in the lower Court 
also which by an oversight have not been 
awarded. 

s. d. Appeal dismissed. 


LAHORE HIGH COURT. 

Civil Revision No. 028 of 1924. 

February 3, 1925. 

Present:— Sir Shadi Lai, Kt., Chief Justice. 

8AN8ARI and ANOTHF.it— D efendants 
—Petitioners 

versus 

Musavimat RAHMI— Plaintiff- 
Respondent. 

Vendor and purchaser— Portion of purchase-money 
left with vendee to redeem mortgages on property other 
than that sold - Vendee, duty of— Failure to redeem 
mortgages Damages, whether can be recovered. 

Plaintiff sold certain land to the defendant and a 
portion of the purchase-money was left in deposit with 
the defendant for payment to certain mortgagees of 
land other than that sold to the defendant. Defend- 
ant failed to redeem those mortgages and the plaintiff 
brought a suit against the defendant to recover 
damages from him on the allegation that his failure 
to redeem the mortgages had caused loss to the plaint- 
iff : 

Held , that inasmuch as the defendant was not him- 
self entitled to sue for redemption of the mortgages, it 
was the duty of the plaintiff to take steps to redeem 
the mortgages or to ask the defendant to refund the 
portion of the purchase-money which had been left 
with him, and that, not having done so, plaintiff was 
not entitled to recover any damages from the defend- 
ant. 

Mr. Mukand Lai Puri, for the Petitioners. 

Lala Fakir Chand, for the Respondent. 

JUDGMENT.— On the 2nd March 
1922, the plaintiff Musammat Rnhmi sold 
two fields, Nos. 140 and 161, to Hako, the 
father of the defondants, for Ks. 7,765. 
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The_ sale-deed shows that Rs. 6,950 (not 
Rs. 7,650 as wrongly stated by the District 
Judge), out of the purchase-money, were 
kept in deposit with the vendee for pay- 
ment to three prior mortgagees specified in 
the sale-deed. Now, it is clear that only * 
one of these mortgages comprised the land 
which was sold to Hako, and that the 
remaining two mortgages had nothing to 
do with that land. 

The present action was brought by the 
vendor on the ground that the vendee had 
failed to carry out his contract to redeem 
the prior mortgages in Jcth 1922- and 
that his failure had caused loss to the 
plaintiff. Now, the sale-deed does not con- 
tain any stipulation for redemption in Jeth 
1922, but the learned District Judge holds 
that it was the duty of the vendee to re- 
deem the property within a reasonable 
time, and as he failed to do so lie was liable 
for damages to the plaintiff. 

It is to be observed that the sale-deed 
in favour of the defendants' father did not 
impose upon him any duty to redeem the 
two mortgages which did not deal with the 
land sold to him. Indeed, even if he 
desired to redeem them he was bound 
to be non-suited on the ground that lie 
was not entitled to sue for redemption. 
It seems to me that it was the duty 
of the vendor to take steps to redeem the 
property or to ask the vendee to refund 
the money to her. She did not adopt 
either of these two courses, and it is not 
clear what she expected the vendee to do. 
Indeed, the vendee has not gained any- 
thing by the transaction; he has already 
parted with a sum of Rs. 815 and has not 
got anything in return. 

For the aforesaid reasons I hold that 
the defendants have not committed a 
breach of any express or implied contract. 

1 accordingly accept the application for 
revision and dismiss the suit with costs 
throughout. 

z. k. Application accepted. 
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madras high court. 

Civil Miscellaneous Appeal No. 422 of 

1924. 

April 1, 1925. 

Present:— Mr. Justice Venkatasubba Rao 
and Mr. Justice Madhavan Nair. 

PALANIVEL RAMASUBRAMANIA 
PILLAI, Minor, and another-Defendants 
—Appellants 
versus 

SIVAKAMI AMMAL— Plaintiff— 
Respondent. 

Hindu Law— Mesne profits , decree for, against father 
Sons' liability to pay suck decree — J oint family 
property , whether liable to pay decree for mesne profits 
against father— Liability of sons in general for fathers 
debts. 

Under the Hindu Law the sons are bound to dis- 
charge a decree for mesne profits passed against 
their father and the joint family property in their 
hands is liable to be attached in execution of such 
decree, (p. 1C5, col. 2; p. 172, col. 2.] 

Per Venkatasubba Rao, J.— The expression 
“Avyavaharika," means "grossly immoral or flagrantly 
unjust.” [p. 167, col. 1.] 

The sons are not liable, where the moneys were 
originally obtained by the father by the commission 
of an offence; the son's liability is, on the other hand, 
recognised where, in its origin, the debt was not 
immoral, but there was supervening dishonest act 
of the father, [p. 168, col. 1.] 

If the debt is in its inception not immoral, subse- 
quent dishonesty of the father does not exempt the 
son. [p 169, col. 1.] 

It is not every impropriety or every lapse from the 
right conduct that stamps the debt as immoral. The 
son can claim immunity only when the father's 
conduct is utterly repugnant to good morals, or i9 
grossly unjust or flagrantly dishonest, [ibid ] 

The liability for mesne profits is not in the nature 
of "danda" or fine. fp. 171, col. l.j 
The word “rina" as used in the texts has a much 
wider application than a mere debt or loan, and the 
obligation to pay mesne profits i6 in the nature of a 
“ma." [ibid] 

. The conduct of the father in remaining in unlawful 
possession of another's property cannot be said to 
be honest but at the same time it cannot be character- 
ised to be so grossly unjust or immoral, or so flagrantly 
dishonest .as to make the debt “Avyavaliarika” within 
the meaning of the Hindu Law. [p. 171, col. 2.] 

Case-law and texts discussed. 

*i Madhavan Nair , J.— Under the Hindu Law 
the liability of a son to pay the father’s debt rests 
upon the well-known pious obligation on the part of 
the son to relieve . his father from punishment in a 
lurturo stato, for the non-discharge of debts. The 
general rule is that the son should discharge his 
fathers debts unless the debts fall within the well- 
recognised exceptions, fp. 172, col. 2.1 
An examination of the nature of the debt, at its 
2 l0 !J; 19 a necessary condition, for finding 
\l\ el!l 2] r “ partlcular debt is an immoral debt. [p. 

bimlii?!’ '!i* ich i8 ™ mornl its inception, is 
fafiX H- e , SOn> hou * b .subsequently it nmv be 
i m (if i d “ hone8ty nn<i ‘"morality. [p. 175. roL 2; 
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Improper, imprudent, unreasonable. or dishonest 
debts are not necessarily immoral, fp. 176, col. 1.] 

The son's liability arising by tin* commission of 
offences by the father has been always held to be 
immoral; and the test of benefit to the estate is not a 
material question for consideration as “the liability 
of the son depends upon the nature of the ac t." [ibid] 

The term 'rina'. strictly understood. means ‘what 
is taken under a promise to re-pay," namely, a debt 
ora loan. But in view of the judicial decisions, it is 
impossible to give the term this restricted significance 
fp. 177, cols. 1 & 2.] 

A decree for mesne profits is in the nature of a 
“debt’’ as understood in Hindu Law. Ip. 177. e«d 2.j 

Decree for mesne profits is n<*r in the nature of 
“ danda ’ or fine, [ibid] 

Case-law and texts discussed. 

Appeal against the decree and judgment 
of the (’curt of the Subordinate Judge, 
Tuticorin, in E. P. No. 5 of 1923, in 0. S. 
No. 39 of 1904. 

Messrs. K. T\ Venkatasubra mania Iyer, 
and P. .V. Appusmmi Iyer , for the Appel- 
lants. 

Mr. S. Ramaswami Iyer, for the Respond- 
ent. 

JUDGMENT. 

Venkatasubba Rao, J.— The ques- 
tion that is raised by this appeal is, whe- 
ther in execution of a decree for mesne pro- 
fits, the shares of the sons of the judgment- 
debtor in the joint family property are liable 
to be attached and sold. It is contended for 
the sons, that the obligation, recognised by 
the decree, is in respect of a debt, which it 
is not the pious duty of the sons under the 
Hindu Law, to discharge. 

In regard to the application of the rule 
enunciated in the ancient Hindu Law Texts, 
the Courts were confronted from time to 
time, with great difficulty. The bare state- 
ment of the rule is simple enough. But it 
was found inadequate, when it had to be 
applied to different and various sets of 
facts. The result has been want of uni- 
formity in the interpretations, as well as 
the application of the rule. The large body 
of case-law on the subject will show that 
the Judges while theoretically seeming to 
accept the rule itself, have had to decide 
each case, on grounds, as far as possible, of 
equity, justice and good conscience. 

A very full, able and careful argument 
was addressed to us by Mr. Venkatasubra- 
mania Iyer, the learned Counsel for the 
appellants and he strongly contended that 
the son is not bound to satisfy a decree 
for mesne profits, passed against the father 
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1 shsll first cite the text?, which have a 
bearing on this question. (See Glioses 
Hindu Law, Third Edition, Yol. I, p. 531, 
et. sec/.) 

(1) That son alone, on whom he throws 
his debt and through whom he obtains 
immortality, is begotten for the fulfilment 
of the law. 

(2) But money due by a surety or idly 
promised, or lost by play, or due for spiritu- 
ous liquor, or what remains unpaid of a 
fine and a tax or duty, the son, (of the 
party owing it) shall not be obliged to pay. 

Manu. 

Money due by a surety, a commercial debt, 
a fee due to the parents of the bride, debts 
contracted for spirituous liquor, or in gambl- 
ing, and a fine shall not involve the sons of 
the debtor. 

Gautama. 

(1) If a father have gone abroad, or been 
subdued by calamity, his debt shall be paid 
by his sons and grandsons; on their denial, 
the debt must be proved by witnesses. 

(2) A son has not to pay, in this world, 
his father's debts, incurred for spirituous 
liquor, for gratification of lust, or in gambl- 
ing. nor a fine or what remains unpaid of 
a toll; nor (shall be made good) idle gifts. 

Yaganavalkya. 

A son must pay a debt, contracted by his 
father, excepting those debts which have 
been contracted from love, anger, for 
spirituous liquor, games or bailments. 

The words in the text translated as “con- 
tracted from love, anger” are “A -ama krodha 
kritam.” 

Narada. 

Sons shall not be made to pay (a debt 
incurred by their father) for spirituous 
liquor, for idle gifts, for promises made, 
under the influences of love or wrath or 
for suretyship; nor balance of a fine or toll 
(liquidated in part by their father). 

(Promises made “under the influence of 
love or wrath” is the translation of kama 
krodha pratisrutham. 

Brihaspati. 

The son has not to pay a fine, or the 
balance of a fine or a tax for toll) or its 
balance (due by the father) nor Avvava- 
harika or not Vyavaharika] that which is 
not proper. 

(Vyasa according to the Batnakara but 
Usanas according to the Mitakshara). 

Subject to the following exceptions, the 
texts mention certain specific debts ns 
those, which the son is not bound to pay. 
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In this connection, these debts specifically 
enumerated present no difficulty. The ex- 
ceptions are the following : Narada and 
Brihaspati use a general expression, “debts 
of love or anger”. Usanas uses the word 
“A vyavaharika". It is the exact import of 
these general expressions that requires 
careful examination. I shall, at once, deal 
with the expression Avyavaharika and 
postpone the discussion of the words “debts 
of love or anger" to a later part of my judg- 
ment. There has been a conflict of opinion, 
as regards what this word means. 

In Durbar Khachar v. KhaeharHarsur (1), 
Knight and Chandavarkar, JJ., say that it 
means more than illegal and immoral and 
that under the texts the son is not liable 
for debts, which the father ought not, as a 
decent and respectable man, to have incur- 
red, that the son is answerable for the debts 
legitimately incurred by his father and not 
for those attributed to his failings, follies 
or caprices. This decision cannot now be 
regarded as good law; for, judged by this 
test, the son must be exempt from many 
debts for which, he is at the present day, 
without question, held liable. This inter- 
pretation does not seem to have met with 
the approval of Scott, C. J., and Shaw, J., in. 
two later Bombay cases: Ramkrishm Trim- 
bak v. Narayan Shivrao Aras (2) and 
Haumant Kashinath v. Ganesh Annaji (3). 
In Cliakouri Mahton v. Ganga Proshad (4), 
Mookerjee, J., observes that he is not satisfi- 
ed that the interpretation adopted in 
Durbar Khachar v. Khachar Ilarsur (I) is 
quite accurate (page 8G8*) and that 
the decision places too restricted a con- 
struction upon the term Vyavaharika and 
excludes debts, for which the son may be 
held legitimately liable(page874*). Sadasiva 
Iyer, J., in VenugopalNaidu v. Ramanadhan 
Chetly (5) also disapproves of the interpre- 
tation of Knight and Chandavarkar, JJ., 
and seems disposed to adopt Colebrookes 
translation, namely, “debt incurred for a 
cause repugnant to good morals." 

If Durbar Khachar v. Khachar Harsur 
(1) has, according to Mookerjee, J., placed 
too restricted a construction on the expres- 
sion Avyavaharika; what is the true lm- 

(1) 12 B. 348: 10 Bom. LR. 297. 

(2) .11 Ind Pas. 301; 40 B. 12R; 17 Bom. L. R- 955 

(3) 51 Ind. Cas. G12; 43 A. 612; 21 Bom. b R. 435. 

(4) 12 Ind. Cas. 609; 39 C. 8G2; 1G C.W. Js. 519, 15 

C (5) H ind. Cas. 703; 37 M. 458; 23 M. L. J. 61; 11 M. 
L. T. 427, 

♦Pages of 39 O.— [Ed] 
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port of that word? As deduced from the 
cases, which have refused to recognise the 
narrow interpretation, the right meaning 
may be said to be ‘'grossly immoral or 
flagrantly unjust." No case has said in so 
many words that this is the true meaning; 
but this interpretation alone furnishes the 
key to the proper understanding of the 
decision. I am prepared to hold that this 
is the correct construction. 

I shall first deal with the group of cases 
where the question of the pious obligation 
arose, in connection with the liability of the 
father, to account for moneys, received by 
him as agent, trustee, or in any other 
capacity. 

Natusayyan v. Ponmisami (6). In thi9 case, 
the defendant’s father collected sums of 
money, on account of plaintiff's family, but 
neither paid them nor accounted for them. 
The sons were held liable, although the 
learned Judges expressed the view, that 
the transaction was a dishonest one, on the 
defendant’s father’s part. 

In Venugop'd Naidu v. Ramanadhan 
Chetty (5), the father was accountable as 
trustee, for certain sums and the sons were 
held liable, on the footing of general prin- 
ciples of morality referred to in Katasayyan 
v. Ponnusami ( 6). The ground of the de- 
cision is that it is a sacred obligation to 
restore to those lawfully entitled, the 
money unlawfully retained. The learned 
J udges observe 

“Upon any intelligible principles of 
morality, a. debt due by the father, by reason 
of his having retained for himself money 
which be was bound to pay to another 
would be a debt of the most sacred obliga- 
tion, and for the non discharge of which 
punishment, in a future state, might be 
expected to he inflicted, if in any.” 

With all respect, this statement does not 
correctly interpret the Hindu Law. Every 
debt that is justly due is not necessarily a 
debt, not tainted with illegality or immoral- 
lty. On this principle, if a father steals 
money is it not equally incumbent upon the 
sons to pay it back? It is not, however, dis- 
puted that the son is under no such obliga- 

.J, on ; J* 1 ® n ,le9t ion i9, did the father con- 
tract the debt for an immoral purpose? And 
the question is not; does not morality de- 
th .® debt should be paid back? 
flril? l8 * ake ' lf 1 T ay 8ay eo with respect, 

SI™ •°i m j, confu9ioa of stand-points. 
There is hardly any debt, of which it can 

W) 16 If. 99; 3 M. L. J. 1; 5 Ind. Dee. (x. s.) 776. 
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be said that it is not just that !l should 
be re-paid. But the Hindu Law in deal- 
ing with the pious obligation of the son 
does not look at the question from this 
point of view. 

In Timm'daiyappa Mudaliar v. I cera- 
budra (7), Gnruda Sanyasayya v. .Ye rella 
Muthemma (6\ and Venkalacharyilii v. 
Mohana Panda (9), the sons were held liable 
for sums misappropriated by the father, 
as agent or trustee, on the ground that the 
debt in its inception, was honest and that 
subsequent dishonesty did not render it 
illegal or immoral. 

In Kanemar Venkappiyya v. Krishna- 
chariya (10), Erasala Gurunatham Chetty 
v. Addipally Raghavaht Chetty (1 1 ), Krishna 
Charan Mohanti v. Radha Kantn Roy 
(12) and Y iddha Lai v. Collector of Buland- 
skahr (13), the sons were held liable, for 
sums misappropriated by the father but the 
judgment proceeded, on the ground that 
the father’s act amounted not to a crime, 
but only to a breach of civil duty. It is 
impossible to understand this distinction, 
as, on the facts staled, the misapplication 
of funds was clearly criminal and render- 
ed the father amenable to criminal law. 

The argument, that found favour in 
Tirumalaiyappu Mudaliar x. Veerabudra (7) 
does not seem to have impressed the learned 
Judges Mookerjee and Beachoroft, JJ., in 
Krishna Charan Mohanti v. Radha Kanto 
Roy (12) referred to above; for they refer to 
the distinction between an initial wrong- 
ful taking and a taking not wrongful, at 
its inception as a refined distinction and 
the learned Judges also seem more dispos- 
ed to adopt the ground stated in Natasayyan 
v. Ponnusami (6). In my opinion, the dis- 
tinction between a crime and a breach of 
a civil duty in this context is extremely 
artificial and finds no support in the texts 
of the Hindu Law. 

Mahabir Prasad v. Basdeo Singh (14), 
Pareman Dass v. Bhattu Mahton (15) and 

McOowll v. Raqava Chetty (IQ) fall under a 

(7) 4 Ind. Cia. 1030; 1!) M. L. j! 739. 

M «Ind. Cas. 710; 9 L. W. 1; 35 M. L. J. 661; 25 
M. L. T. 66. 

(9 61 Ind. Oaa. 539; 41 M 214; 12 LAV. 390- (lg^O) 
M. W.N 653; 39 M. L. J. 586. ’ U • 

L (J^l M. 161; 17 M. L. J. 613; 3 M. L. T. 333; 2 M, 

(11) 31 M. 472; 3 M. 1,. T. 394; 8 Cr. L. J. 147 

(12) 16 Ind. Cas. 4 10. 

(13) 35 Ind. Cas. 209; 14 A. L. J. 610 

^14)6 A. 331; AAV. N. (1881)47; 3 Ind. Dac. (*. 9 .) 

,i5) 24 C. 672; 12 Ind. Dae. (s\ 8 .) 1117 

(16/27 M. 71. 



1G8 


RAMASPBRAMANIA PIT.I.AT V. SIVAKAMI AMMAT-. 


different category. The sons were held 
liable for moneys received by the father 
on the ground that the moneys were taken 
and misappropriated under circumstances, 
which constitute the taking itself a crimi- 
nal offence. The debt was not in its origin 
clearly immoral and the sons were not on 
that ground held liable. 

I have so far dealt with cases, where the 
debt arose out of a liability of the father to 
account for moneys. I shall pause here 
for a moment to see, if any intelligible 
principle can bo deduced from the cases. 
It cannot be gainsaid that there is absolute 

% so far as the decisions 
were made to rest upon particular grounds. 
Rut if the facts of the cases are examined, 
the conflict is only apparent and the true 
principle appears to be that the sons 
are not liable, where the moneys were 
originally obtained by the father by the 
commission of an offence; the son’s liability 
is, on the other hand, recognised where, in 
its origin, the debt was not immoral, but 
there was a supervening dishonest act of 
the father. 

In his very learned argument, Mr. Yen- 
katasubramania Iyer, contended that this 
was the true position. I entirely agree. 
But I am not prepared to accept the next 
step in his argument, that the son is not 
liable, if there is an element of impropriety 
—however small— in the father's conduct in 
incurring the liaiblity. If the father's con- 
duct merely deserves blame or censure, the 
sons will not, according to this contention, 
be liable. This seems to me an extreme 
argument and, in my opinion, is not warrant- 
ed by the texts of the Hindu Law, nor is 
the weight of modern authority in its 
favour. If it be borne in mind, that the 
debts condemned by the Smritis in this 
connection are debts such as those due for 
spirituous liquor, or for lust, or for gambl- 
ing it will be obvious that the ancient law- 
givers did not intend the sons to enjoy im- 
munity, merely because the father's conduct 
was not above reproach, judged by the 
highest standards, of morality. So far as 
the decided cases are concerned, I must 
say, there is a want of uniformity; but, in 
my opinion, those rulings, which have laid 
down a contrary rule cannot be accepted 
as good law. 

In Clialcouri M ah tun v. Ganga Proshad (4), 
the son was held liable, in respect of a 
d ec passed for damages against the 
. r injury done to the crops of a 
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third party, by the obstruction of a channel 
through which he was entitled to irrigate 
hjs lands. In Chandrika Ram Tiuari v. 
X ara in Prasad Roy (17), the son was like- 
wise held liable to answer a decree for 
damages, obtained against the father, for 
cutting trees and demolishing a house. A 
different view was taken in Durbar Khachar 
v. Khachar Ilarsur \1), where a dam was 
erected by the father, which obstructed 
the passage of water and the son was held 
not liable to pay damages adjudged against 
the father. 

This conllict is illustrated by several 
other cases. In Ratan ImI v. Birjbhukan 
Saran 1 18), the son was held not liable to 
satisfy a decree, obtained against the father, 
for damages for retracting from a bid at 
an auction. In Mahabir Prasad v. Siri 
X a ray an (19), it was held that a son was 
not liable for money due on a contract of 
indemnity, by the father, in respect of a 
property sold. In Ra mien gar v. Secretary of 
State for India (20), the Court-fee payable 
to the Government by a father ' who 
brought a suit in forma pauperis was held 
to be an immoral debt. In Sunder Lai v. 
Raghunandan Prosad (21), the son was 
held not liable for damages, awarded 
against the father for malicious prosecu- 
tion. 

On theotherhand, in Raghunandan Prasad 
v. Chem Ram (22). it was held that it was 
the pious duty of a son to pay money 
due under an indemnity clause in a 
sale-deed, executed by the father and in 
Ilari Singh v. Sant Prosad Singh (2.»), where 
one of two purchasers wrongly withdrew 
the whole of the purchase-money and was 
directed by decree of Court to re-pay the 
other purchaser's shaie, the son was held 
liable, on the ground that the act of the 
father was not immoral or criminal. In 
Sumer Singh v. Chaube Liladhar (24), it was 
held that the money borrowed by the father 
to defend a suit for defamation is a debt, 
which a Hindu son is liable to pay; from 
the report, it does not appear whether the 

(17) 79 Ind. C’as. 103C; 22 A. L. J. 4G8; 46 A. G17; 
(1924) A. I R. (A.) 715; L. 11. 5 A. 378 Civ. 

(18) 61 Ind. Cas. 774. 

(19) 46 hid. Cas 27. 3 Pat. L. J. 396; 4 P. L. W. 
137; (1918) Pat. 328. 

(20) 4 Ind. Cas 105; 20 M. L. J. 89; G M. L. T.30S. 

(21) 83 Ind. Cas. 113; 3 Pat. 250; 5 P. L. T. 135; 
(1924) A. I. R. (Pat.) IG5. 

(22) 27 Ind Cas. 895. 

(23) .32 Ind. Cas. 909. 

(24) 9 Ind. Cas. G24; 33 A. 472; 8 A. L. J. 306 . 
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father was eventurally found guilty of 
defamation or not. In Khalilul Rahman 
v. Gobind Pershad (25;, it was held that the 
exception under the Mitakshara could not 
be extended to transactions, however, “im- 
conscientiously imprudent'' or ‘’unreason- 
able” they might be. 

Indeed, it is unnecessary to multiply 
these references. In the application of 
the rule, there is a great divergence of 
opinion. 

In some of these cases, the father’s 
conduct has been held to be immoral, by 
too rigid a standard being applied. 

I would state the rules thus 

(1) If the debt is in its inception not 
immoral, subsequent dishonesty of the 
father does not exempt the son. 

(2) It is not every impropriety or every 
lapse from right conduct that stamps the 
debt as immoral. The son can claim 


lather might have rendered the family 
desolate, but the son is liable. Reference, 
therefore, to abstract principles of morality, 
ignores this essential feature and is, there- 
fore, apt to mislead. 

Next, I pass on to a text, on which great 
stress was laid, by the learned Counsel 
and which has not. he contends, received 
its due share of recognition from Courts. 
I have referred to the text of Briliaspati, 
where, in the enumeration of obnoxious 
debts, he mentions promises made under 
tire influence of lust or wrath, “ kama 
k mill a pro si isruiham." 

These words are supposed to have been 
more clearly and with greater precision 
defined by a Smriti of Katyayanna. 

The two following verses are ascribed to 
him:— 

(l) The debt due upon a written bond, 
or on a promise to a woman, who was 


immunity only, when the father’s conduct 
is utterly repugnant to good morals, oris 
grossly unjust or flagrantly dishonest. 

The rule as stated is necessarily elastic ; 
but I am not aware that any test has in 
any case been so far laid down, which is 
not open to this criticism. The question 
no doubt becomes one of degree, but the 
rule of pious obligation, in its very nature, 
is incapable of more precise definition. 
Applying the two rules I have just 
enunciated, the sons cannot claim im- 
munity from liability for mesne profits on 
the ground that they necessarily and always 
arise from an immoral transaction. 

It is of the utmost importance to remem- 
ber that it is foreign to any enquiry on 
this subject to consider, whether the son 
has really been benefited by the father’s 
set. Untrammelled by the peculiar doc- 
trine of the Hindu Law, or by authority, 
one would be disposed to think that, if the 
son was benefited, it would be his duty to 
pay back the debt ; if he is not, there 
would be no such duty cast on him. But 
this utterly ethical consideration cannot 
be a factor at all, in the determination of 
this question; for, as Mookerjee, J., observes 
in Lhakoun Mahton v. Ganga Proshad (4) 
the liability of the son depends upon the 
nature of the debt and the test of benefit 
is immaterial. By an act of theft, on the 
l ] le ^ athe r, the estate might have 
benefited, but the son is not liable. By 
a reckless conduct, short of immorality, the 

(25) 20 0, 328; 10 Ind, Dec. (n. s.) 223. 


another’s before (and not married by him.) 
is called a debt for love. 

(2i Having done an injury to another, 
or destroyed his things, through anger, if 
anything is promised in satisfaction, it is 
called a debt for anger. 

(Translation of Ghose, See this “Hindu 
Law, page 54(‘>). 

Mr. Venkatasubramania Iyer's contention 
is that liability for mesne profits falls within 
the second verse above quoted. 

The text of Katyayana has been referred 
to, by various commentators, of great 
authority, Apararka in his commentary on 
Yagnavalkya, after giving the text of 
Narada, which contains the words "kama 
krodlw kritam" and then citing the two 
verses of Katyayana proceeds thus 

“This is the meaning:— Whatever wealth 
is promised to another, for his gratification 
on aicount of injury, caused to him due to 
loss of property, that debt is krodha 
knta, i. e„ debt promised “under the in- 
fluence of anger." 

Smriti Chandrika, in the Chapter “Runa 
Dana Prakarana” gives the test of Brihas- 
pati and interprets the expression "kama 
krodha pratisruta" in the words of 
Katyayana, who is referred to by name The 
subject is dealt with thus :— * 

"Kama pratisruta and krodha pratisruta 
are explained by Katyayana". (Here the 
two verses are given) and the relevant 
verse is thus explained: “Where injury 
etc .means this “if having caused from 
wrath, injury o r loss of property to another 
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for its gratification, wealth is promised, 
that debt is krodha ja. 

Saraswathi Vilasa's treatment is on lines 
very much .similar to that of Smriti Chan- 
drika and an extensive quotation is un- 
necessary. 

Vivada Ratnakara cites the text of 
Katyayana. In the section, Runa Dana 
Taranda, the author quotes the test of 
Brihaspati and says “ kama krodha 
pralisruta will be subsequently dealt with.’’ 
Then he cites the text of Gautama and 
comments on it and next Yvasa or Usanas 
is likewise quoted and commented on and 
the commentator then gives the verses 
of Katyayana, without mentioning the 
authorship. He explains “ kama krodha 
krila " thus:— If under the influence of 
wrath, another's property is destroyed, or 
injury is caused to him, and to give wealth 
for its gratification, if a debt is incurred, 
that ebt is called krodha krita". The 
author concludes the discussion with these 
words. : — 

“These are just the kama krodha pra- 
tismta referred to above. 

Yiramitrodaya similarly quotes Brihaspati 
and to explain the import of the words 
" kama krodha pralisruta, Katyayana is 
called in aid. Yivada Chintamani and 

Parasara Madhaviva also cite Katvavana 

* * * 

and refer to him by name. Their treat- 
ment of the subject is more or less similar 
to that of Yiramitrodaya and docs not, 
therefore, require any further detailed 
notice. 

Vivada Bhangarnava (Jagannadha’s 
Digest) similarly refers to Katyayana and 
contains a long discussion upon his text. 
It i9 unnecessary to extract the passage, 
as it can be readily found in Colebrooke’s 
translation. The learned translator has, 
however, failed to understand the second 
verse of Katyayana, the one with which we 
are concerned and this mistake has vitiated 
the whole rendering, in so far as it relates 
to debts, incurred under the influence of 
anger. According to Colebrooke, the debt 
condemned is that incurred for payment 
to cause injury, in order to gratify anger: 

“What is borrowed to give away, for the 
purpose of destroying another’s property, 
or injuring another man, through resent- 
ment, is a debt, incurred under the influence 
of wrath.’’ 

According to this translation, the gratifi- 
( : \t in, i r f i red to i9 the gratification of the 
debtor's a.^er, or to put the matter simply: 


the debt contemplated is money promised 
to a ruffian, to gratify the debtor’s resent- 
ment, by hurting another, or injuring his 
property. It is clear beyond doubt that 
Colebrooke is wrong, as not only the text 
of Katyayana is not susceptible of this 
interpretation, but the rendering is also 
opposed to that uniformly adopted, by the 
large number of commentators, who have 
expounded the text. 

1 shall now, in the light of this text 
of Katyayana, discuss the son’s liability 
for mesne profits. Injury to another, or 
his property, from wrath, is what is con* 
templated. ’is there any necessary con- 
nection between the awarding of mesne 
profits and destruction of another's pro- 


perty by wrath ? 

I would understand Katyayana’s text to 
mean that the injury inflicted, or damage 
caused should be the result of a wanton 
and flagrant violation of another’s right 
from anger, engendered by malice or 
revenge, for instance, an act of incendiarism. 
To such and similar cases only, the text 
of Katvavana is applicable. Why should 
it be assumed that Katyayana was laying 
down a very different rule from what the 
other Rishis did? 

In my opinion, Katyayana gave, by way 
of illustration, an instance of a grossly 
immoral debt and I am not prepared to 
hold that he intended to enlarge and add 
to the class of debts from the payment of 
which the son is exempt. My view, there- 
fore, is that in regard to the question of 
liability for mesne profits, the text of 
Katvavana does not lead to a different 
result. 

I have so far dealt with the question, on 
the footing that it is not concluded by 
authority. The learned Vakil for the respon- 
dents relied upon Nanomi Babuasm v, 
Modhun Mohun (26), a decision of the 
Judicial Committee as laying down that 
a son is under a pious obligation, to satisfy 
a decree for mesne profits, obtained against 
the father. But the appellant’s Counsel 
contended that the case is no authority lor 
this position, as it only decided that the 
debt in question was a joint family dent, 
which the son was bound to pay, the othe 
question regarding the sons duty to P y 
it as a father's debt not having been 
decided. I have very carefully gone through 
the judgment of the Privy Council, thejudg- 

.26) 1.1 C. 21: 1.1 1. A. 1; 10 Ind. Jnr. 151; 1 ^ P ‘ 
0. J. 632; 6 Ind. Dec. (s. s.) 510. 
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meat of Cunningham, J., in the High Court 
and the argument of Counsel, as reported 
both in the Indian Law Report Volume and 
in the Indian Appeals Volume and I enter- 
tain no doubt that the qucs'ion really 
dec.ded is the son’s liability under the 
pious obligation to pay his father's debt. 
It is pointed out that there is no reference, 
either to the original texts, or to the ancient, 
writers, in the argument or in the judg- 
ment. But I cannot, on that ground alone, 
hold that the point was not decided. 

I may state in the argument of Mr. Doyne, 
as reported there is a reference to the con- 
tention that the origin of the liability for 
mesne profits is a wrongful ouster: [see 
Nanomi Babuasinv. Madhun Mohan (26).] 

In Karan Singh v. Bhup Singh (21), a 
Full Bench of the Allahabad High Court 
has understood the Privy Council decision 
in this sense The Allahabad case just 
cited is also a direct authority, which 
favours the respondent's contention. 

The observations of Rampini and Mooker- 
jee, JJ., in Peary Lai Sinlia v. Chandi 
Charan Sinha (28), though obiter, to the 
effect that a son is under a pious obligation 
to discharge a decree for mesne profits, 
obtained against his father, are entitled to 
great weight and are quoted with approval 
in many modern treatises on Hindu Law: 
(See Sircar Sastri’s Hindu Law, 1924, Edi- 
tion, page 347; Mayne, page 405). 

I shall now dispose of two minor conten- 
tions. First, it was suggested that the 
liability for mesne profits is in the nature 
of * danda " or fine. 1 am not prepared to 
accept this contention. 

. * a Prayag Sahu v. Kasi Sahu (29), costs, 
incurred by a father, in an unsuccessful 
litigation, were held not to come within the 
term "danda." 

In Natasayyan v. Ponnusami (6), the 
sons were held bound to pay the costs of the 
suit, as awarded against their father. 
Secondly, it was contended that the obliga- 
tion to pay mesne profits is not in the nature 
ot a debt, that it is not in fact, ‘rina’ which 

means strictly “what is taken under a pro- 
mise to re-pay.’' I agree with Mookerjee, J. 
Laee thakoun Mahtnn v Gonga Proshad (4).l 
that the word “rina" as used in the texts 
has a much wider application than a mere 
ueot or loan. I am piepared to go further 


ffl A. ; 1A. L. J. 310; A. V 
S '°,W. N. 103; 5 C. L. J. 80. 
6 lad. Gas. 258; 11 C. L. J. 
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than merely hold that at any rate a judg- 
ment debt comes within the expression 
"rina' for, if this narrow construction be 
adopted, a son can be held liable, only after 
a decree is passed against the father ; where- 
as. if he is originally impleaded in the suit 
for damages, he can resist it, on the ground 
that there has been no debt, as there has 
not been a judgment. This would be a 
clear anomaly. In Raman Pandithan v. 
Salha Kudumban (30), when the sale by the 
father of the son’s interest was set aside, 
and the vendee brought a suit to recover 
the price of that share, it was held that 
what he was seeking to recover was a debt 
and in Garuda Sanyasayya v. Nerella 
Muthemma (8), the learned Judges observed 
that thesubtle distinction between debt and 
accountability did not commend itself to 
them. 

Now, let me turn to the facts, which led to 
a deciee for mesne profits. One Subramania 
died in 1880, leaving two widows and a son 
by each, Kandasami and Balasubramanio, 
After Subramania’s death, there was a parti- 
tion, the mothers representing their sons and 

after the latter became majors, thev ratified 
the partition in l!)i)2. Kandasami' died in 
1903. His widow brought a suit against 
Balasubramania, for possession of property 
on the ground that they fell to Kandasami’s 
share at the partition. The suit was re- 
sisted by Balasubramania, who pleaded 
that, there was no completed partition. A 
decree was passed in favour of the widow 
of Kandasami, for possession of the pro- 
perty and mesne profits. The suit was 
filed on the 20th October 1904, and the- final 
decree of the High Court confirming the 
Subordinate Judge’s judgment was made 
on the 2oth July 1912. The mesne profits 
awarded were for the period between the 
the date of the plaint and September 1912 
After the properties were taken in execution 
and before mesne profits were recovered 
Balasubramania died in 1922 and his sons 
now raise the question that they are not 
liable to answer the decree for mesne profits 
passed against their father. I am prepared 
to concede that the act of Balasubramania 
wasnot by any meanshonest, but at thesame 
time hisconductin being in unlawful posses- 
sion of the properties is not so grcsslv 
unjust or immoral or so flagrantly dishonest 
as to make the debt "Avyavaharika" within 
the meaning of the Hindu Law. n 

J^35_lad : Ca8. 387;4L\V.3U6;31M. L. J. 5 f, 2 . 
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In the result, I he appeal fails and is 
dismissed costs. 


Madhavan Naif, J. -This appeal is 
directed against an order of the Subordi- 
nate Judge of Tinnevelly, confirming the 
attachment of the joint family properties in 
the hands of the sons of one Balasubramania 
Pillai, in execution of a decree for mesne 
protits obtained against him. The respond- 
ent, a Hindu widow, instituted O.S. N'o. 3!) 
of 11)01,011 the tile of the Subordinate Judge 
of Tinnevelly against Balasubramania 
Pillai, the father of the appellants and the 
half brother of her deceased husband, for the 
recovery of some specified items of immove- 
able property, for past and future mesne 
profits and for various other reliefs. Alleging 
that there was a family partition in which 
separate items of properties were allotted 
to her late husband and the defendant, she 
stated, that after her husband’s death the 
defendant interfered with her separate 
enjoyment of those and other properties 
and took possession of them. The defendant 
contended that there was no completed 
partition. Overruling this plea, the Sub- 
ordinate Judge gave the plaintiff a decree 
for possession of the lands and other pro- 
perties and also for past and future mesne 
profits. This decree was confirmed by the 
High Court with some slight modifications. 
The decree-holder sought to execute the 
decree for mesne profits, for the years 1901 
(the date of the plaint) to 1912, by attach- 
ment and sale of the judgment-debtor's 
family properties. He having died in the 
course of the execution proceedings, his 
sons, who are the present appellants, were 
brought on record, as his representatives. 
They contended that the decree-holder is 
not entitled to proceed against the family 
properties, which they have taken by sur- 
vivorship on the grounds ; (1) that the 
decree for mesne profits is in the nature 
of an immoral and illegal debt, contracted 
by their father, which they are not bound - 
to discharge, on the ground of pious obli- 
gation to pay their father’s debts, under 
the Hindu Law; and (2) that their father 
sent the income of the properties in his 
possession on dancing girls and boon com- 
panions The Subordinate Judge over- 
ruled both these contentions and passed 
the order, now appealed against, confirm- 
ing the attachment of the family proper- 
ties. The question arising for decision is 
whether joint family properties, in the 
hands of the sons can be attached and sold 
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in execution of a decree for mesne profits, 
obtained against their father. 

1’nder the Hindu Law, the liability of 
a son to pay the father’s debt rests upon 
the well-known pious obligation on the 
part of the son to relieve his father from 
punishment in a future state, for non-dis- 
charge of the debts. The general rule is that 
the son ehould discharge his father’s debts, 
unless the debts fall within the well-re- 
cognized exceptions. In a very learned judg- 
ment. in Chakouri Mu hi a n v. Ganga Proshad 
(4) Mookerjee.J., after an examination of the 
various texts, bearing on the question, has 
thus summarised these exceptions:— 

"If the provisions of all these texts are 
summarised the result appears to be that 
the debts, which a son is not under any 
obligation to pay, may be grouped as fol- 
lows:— fl) debts due for spirituous liquors; 
(2) debts due for lust ; (3) debts due for 
gambling; (4) unpaid lines; (5) unpaid 
tolls; (G) useless gifts or promises without 
consideration or made under the influence 
of lust or wrath; (7) suretyship debts; (8) 
commercial debts; and (9) debts that are 
not Vyavaharika ; i. e., debts that are not 
lawful, usual, or customary, or if we accept 
the version of Colebrooke, debts for a cause 
repugnant to good morals." 

Bearing these exceptions in mind, the 
learned Counsel for the appellants has 
argued before us; (1) that the decree for 
mesne profits in this case is in the nature 
of an Avyavaharika debt; (2) that it is a 
debt which has originated under the in- 
lluence of wrath; and (3) that a decree for 
mesne profits is not in the nature of a 
‘ debt ' at all. 

The first question to be considered is 
whether the decretal debt in this case is 

Avyavaharika. The term Vyavaharikaappears 

in the texts of Usanas, cited in the Mitak- 
shara (commentary on Yagnavalkya, Bk. II, 
verse 47) which runs as follows:— 

Daiidam ra dandaseshavi va sulkam 
thathseshmev va va datharyam thu puthrana 
yathra na Vyavaharikhum. 

“ A fine, or the balance of a fine, likewise 
a bribe or a toll, or the balance of it, are 
not to be paid by the son, neither shall 
he discharge a debt, which is not law- 
ful M 

'There has been a considerable divergence 

of opinion, amongst the Judges, as regards 

the precise significance of this term an 
this has given rise to conflicting decisions 
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In the opinion of Mookerjee, J., the term 
Vyvaharika is equivalent to *' lawful, 
usual, or customary.” Sadasiva Iyer, J., is 
inclined to adopt Colebrook’s paraphrase of 
“ Avyavaharika debt.” namely, “ debt in- 
curred for a cause repugnant to good 
morals," as more nearly approaching the 
true import of the expression, than any of 
the meanings given by the other authori- 
ties. He himself would paraphrase “Avva- 
vaharika debt ” as a debt, which is not 
supportable as valid by legal arguments 
and on which no right can be established 
in the creditor’s favour, in a Court of 
Justice : [See Venugopal Naidu v. Ramu- 
nadhan Chetty (5).] The term Avyavaharika 
is understood by Knight and Chandavar- 
kar, JJ., in Durbar Khachar v. Khachar 
Harsur (1) as 11 unusual or not sanctioned 
by law or custom.” According to these 
learned Judges 

“ Put into simple English, the text 
amounts to this : that the son is not to be 
held liable for debts, which the father 
ought not, a9 a decent and respectable man, 
to have incurred." 


The learned Counsel for the appellan 
argues that according to the decided cases 
the real test to discover whether a debi 
is an immoral debt in the sense in which 
that term is understood in Hindn Law, i< 
to find out the nature of the debt, at it< 
inception and, if it is found that it ha: 
come into existence, under circumstances 
involving culpability or impropriety, or 
the father’s part, and that it is, therefore 
a debt, which a decent and respectabh 
man would not incur, then he urges thai 
it is an immoral, or illegal debt and tin 
son is not at all liable to discharge it. He 
has sought to elucidate this principle bj 
an examination of reported decisions, it: 
which the son was held liable and also oi 
those in which the son was held not liable 
the most important of which are the fol 
M^&'—Natasaytjan v. Ponnusaml (6) 
McDowell v. Ragava ChclUj (1G), Kancmai 
1 wkappayya v. Krishnachariija (10), Era 
sum Gui'unatham Clictty v. Addipalli 
Raghavalu Chetty (11), Venkatacharyulu v 
Moho.no. Panda (9), Mahabir Prasad v, Bas- 
deo Singh (14), Durbar Khachar v. Khachai 
Rursur (1), Ranmant Kashinath v. Ganesh 
( 3 ) ( Krishna Charan Mohanti v 
Radha Kanto Roy (12), Niddha Lai v. Col 
lector of Bulandshahr (13), Chandrika Ran 
l wan v.Narain Prasad Rai (17), Gadadha\ 


9 

Ramanuj Dus v. Ghana Shyam Dus (31) 
and Gitrsarandas v. Mohan Lai (32). 

In Xalasayyan v. Ponnusunii <G), it was 
held that, when a decree was passed 
agaiust a Hindu father, for money dis- 
honestly retained by him, from the plaint- 
ill’s family, to which he was accountable, 
in respect of it, the debt was not of an 
illegal or immoral nature, so as to exclude 
the pious obligation of the son to discharge 

it. In discussing the question, whether the 

debt was tainted with immorality and il- 
legality, the learned Judges, after stating 
the general rule, observe that: 

“ Upon any intelligible principles of 
morality, a debt due by the father, by 
reason of his having detained for himself 
money which he was bound to pay to 
another would be a debt of the most sacred 
obligation, and for the non-discharge of 
which punishment, in the future state- 
might be expected to be inilicted, if in 
any," and then state that “The son is 
not bound to do anything, to relieve his 
father from the consequences of his own 
vicious indulgences, but lie is surely 
bound to do that which his father himself 
would do were it possible, viz., to restore to 
those lawfully entitled mouev he has un- 
lawfully retained." 


----- '-ww ^ uiotiiiguiMiea ana 

explained m McDowell v. Ragava ChetUj (l(i) 
In that case, the father had taken money 
and misappropriated it, under circum- 
stances, ‘ which constituted the taking it- 
self a criminal offence.” Following the 
demsmns in Mahabir Prasad v. Basdco 
Singh (14) and Pareman Da. is v. Bhattu 
Mahton (15), it was held that in such cir- 
cumstances the sons cannot be held liable 
under the rule of Hindu Law, to pay the 
debts so incurred by the father. In Mahabir 
Prasad v Basdco Singh (14), the decree debt 
against the father for which the son was 

S0 , ugU , t0 , be I ,na ^e liable, was for money 
which he had embezzled and for which he 
was convicted and the son was held not 
liable to pay such debt, as the debt was 

f, T'W! debt : In P«rma* Dass v 
jB/iatlw Mahton (15), a decree against the 

kjH 1 ' lov damages for crops stolen by him 

Thpdli.v ° be x 1 ? 01 bmdin S on the^ons^ 
1 he decision m Nalasam/an v • 

(6) was distinguished by the learned’jud” 111 


(31) 47 Ind. Cas. 212; 3 Pat L T 111 
S ^)76W.C, 007; itSViSlA. 
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in McDowell x. Ragava Chctty (16;, on the 
ground that "the withholding of the monev 


in Satasayyan v. Ponnusami < 6; amounted 
to nothing more than a breach of civil 
duty." In Brasilia Gurunatham Chctty 
v. Addipally Raghavalu Chctty (11) 
the joint family property in the hands 
of the son was held liable, for the re- 
payment of moneys misappropriated by 
the father, which weie received by 
him, for the purpose of being paid to 
others, in the course of a kuri transaction, 
on the ground that the debt was not an 
immoral debt. In arriving at that conclu- 
sion, the learned Judges thus pointed out 
the distinction between the decisions in 
Natasayyan v. Ponnusami (6) and McDo- 
well v. Ragava Chelty (16). 

In McDowell v. Ragava Clietty (16), the 
Court expressly based its decision, on the 
ground that the money was taken by the 
father and misappropriated under circum- 
stances, which constituted the taking itself 
a criminal offence : whereas it was pointed 
out that the father’s acts in Satasa yuan v. 
Ponnusami (6;, though characterised by 
the learned Judges as dishonest, amounted 
to nothing more than a breach of civil 
dutv. 

w 

In was then mentioned that in the case 
before them, it was not shown that the 
father’s act amounted to more than a 
breach of civil duty. The same distinction 
between a breach of civil duty and a cri- 
minal act was emphasised also in Erasala 
Gurunatham Chettyx. Addipally Piaghavalu 
Chetty (11), Krishna Charun Mohanti v. 
Radha Kanto Roy{\'2), Kiddha Lai x. Col- 
lector oi Bulandshahr (13), Gadadhur Rama- 
nuj Das v. Ghana Shyam Das (31), Guru- 
sarandas v. Mohan Lnl (32) and Hanmant 
Kashinath x. Ganesh Annaji (3), deci- 
sions where the sons were held liable for 
sums misappropriated by the father. 

In Tirumalaiyappa Mudaliar x. Vecra- 
budra (7), Garuda Sanyasoyya x. Xerella 
Muthemma (8) and Venkatacliaryulu x. 
Panda Mohana (9), it was held that if a debt 
was incurred by the father, as an agent or 
trustee, his sou is liable to pay the debt 
and the liability of the son is not in any 
way affected by the fact that the father 
subsequently misappropriated the same, or 
even made himself criminally liable for it. 

This distinction between a breach of 
civil duty and a criminal act is availed of, 
by the appellant's learned Counsel, for 
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d.-awing the general inference, that, if the 
debt has come into existence, under cir- 
cumstances, sufficient to.condemn the con- 
duct of the father, though they may not 
lie st tong enough to procure his conviction 
in a Criminal Court, then the son can 
claim absolute immunity from the pay- 
ment of such debt. No such general in- 
ference is warranted from the decisions that 
I have examined While discussing the 
above cases, in Chakonri Mahton v. Ganga 
Proshad (4), Mookerjee, J., no doubt, points 
out that this limitation between breach of 
a civil duty and a criminal act is “ real 
though refined ” but as observed in Sree- 
n i rasa A i ya nga r x. K uppuswa m i A iyangar 
(33), "the distinction between a civil and 
criminal breach of duly is very thin and 
it would not be easy, in all cases to say, 
whether the breach of trust is of such a 
character, as would not subject a father to 
a prosecution. Assuming that a son is 
bound to pay the undischarged debts of 
the father, for relieving him from the pangs 
of hell, it is difficult to see, why he should 
be relieved from paying the debts of his 
father, incurred by the commission of a 
criminal act." 

However, it is not necessary for the pur- 
poses of this case, to decide the question, 
whether the distinction adverted to is a 
real one or not, as the debt in this case 
admittedly has not been incurred by doing 
a criminal act. In my opinion, these deci- 
sions do not enable us, to deduce the 
general principle, contended for, on behalf 
of the appellants but they no doubt show 
by way of inference— and to this extent 
they support the appellant’s argument— that 
an examination of the nature of the debt, 
at its inception, is a necessary condition, 
for finding out whether a particular debt 
is an immoral debt ; viewed in this light, 
they also serve to illustrate how this 
necessary condition is. to be applied, in 
different and varying circumstances. 

The argument "that the son should be 
exempted from discharging debts, which 
the father ought not, as a decent and res- 
pectable man, to have incurred derives 
strong support from the decision in Durbar 
Khachar v. Khachar Harsur (1). In that 
case, the plaintiff obtained a decree against 
the defendant's father, for damages caused 
by a dam elected by the latter, which 

(33) 61 Ind. Cas. 668; 11 M. 801; 14 L. W, <8; (WM) 
M. W. N. 630, 
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obstructed the passage of water to the 
plaintiff's lands. On the death of the de- 
fendant's father, the decree was sought to 
be executed against the son, the delend- 
aut, with respect to the ancestral estate, 
in his hands. It was held that the son 
was not liable. The correctness of that 
decision has been doubled in Bombay: 
see tiamkrishna Trimbak v. Karayan 
Shivrao Aras (2) and Hanmant Kaslttnulh 
v. Ganesh Annaji (3) and it has not been 
accepted as good law, in other High 
Courts also: [see Sumer Singh v. Chaube 
Liladhar (24), Venvgopal Naiduv. Rama- 
nadlian Chelty (5), and Garuda Sanya- 
sayya v. Nerella Muthemma (8). in Glia- 
kouriMahton v. Ganga Proshad (I), it was 
held that a decree for damages, obtained 
against a Hindu father, on account of injury 
done to the plaintiff’s crops, by the obstruc- 
tion of a channel, through which he was 
entitled to irrigate his lands, could be 
executed against the joint family properties, 
in the hands of the sons. In Cliandnka 
Ram Tiivari v. tlarain Prasad Rai (17), 
the son was held liable to pay damages, 
obtained against a Hindu father, for wrong- 
fully cutting down trees, that did not 
belong to him, and for demolishing a house. 
If the test laid down in Durbar Kliachar v. 
Khachar Harsur (1) is the correct one, then 
it seems to me that these decisions as well 
as those cases of misappropriation of money 
by the father, which we have examined 
above, barring those, where the taking itself 
constituted a criminal offence, must be held 
to be wrong. The principle laid down in 
Durbar Khachar v. Khachar Harsur (1) 
seems to have been accepted by Wallis, C. J., 
in his judgment in Sreenivasa Aiyanyar v. 
Kupouswami Aiyangar (33). In that case one 
of the questions for consideration was whe- 
ther, when the father’s alienation of joint 
family property has been set aside, the sons 
are bound to refund the moneys paid to the 
father, in consideration of the alienation, 
on the ground that the sons incurred a 
piou9 obligation, to discharge the liability. 
Wallis, C. J., observed 
, “Any liability which the father may 
incur to the alienees on such unconditional 
setting aside of the alienation arises from 
his own immoral act in making the aliena- 
tion in the first instance, in breach of the 
duty which he owed to hi6 sons as manager 
Of the joint family property." 

With very great respect, I am not pre- 
pared to accept this view of the son’s liabij- 


i' 0 . il me question is to De looked at 
from the standpoint of the father’s duty 
towards the sons, then the sons will be able 
to claim exemption from liability in almost 
all the cases that may be brought against 
them. Seshagiri Iyer, J., the other learned 
Judge, wno heard the case, though lie dis 
cusses the question of the pious obligation 
of the son, to pay the father's dens in 
the course of his judgment does not record 
any opinion on this question, but bases his 
judgment on quite a different ground. 

Ido not think it is necessary to discuss 
in detail the various other cases quoted 
before us, as they do not in any way support 
the general principles contended for by 
the appellant's learned Counsel, but only 
serve to illustrate the conflict of opinion 
prevailing in the various High Courts, as 
regards the application of the rule regard- 
ing the son's liability, to pay the’ father’s 
debts. To take a few instances : In.l/a/ta- 

bir Prasad v SiriXarayan (19), a son was 

held not liable for money, due on a con- 
tract of indemnity, made by the father. 

\ Secretary of State for 
India (20), it has held that the son was not 
liable to pay the Government costs, incurred 
by a father, who brought a suit in forma 
pauperis, on the ground that the debt was 
an immoral debt It was held in Raghu- 
nandan Prasad v. Chem Ram (22), that the 
son was bound to pay the money due under 
an indemnity clause, provided in a sale- 

the father, on the ground 

that the debt is not an illegal and immoral 

he was held liable to pay a 
debt contracted by the father, for what 
was described as a highly needless and 
imprudent purpose of establishing an adop- 
tion by litigation, which ruined a pros 

perous family For other instances P see' 
liatan Lai v. Birjbhukan Saran (Is) and 

Thif^J- V ^ a?liPr05a£/ Si *9h 23 

This conflict is probably due to a con- 

f T°S#S f t ie vanous standpoints from 
which the nature of a particular debt mav 

{f an out&“t%?ero^ h r v lt” a t 
or a fresh interpretation of the™" iA? 
from the decided cal. 
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is not immoral, at its inception, is binding 
on the son, though subsequently it may be 
tainted by dishonesty and immorality ; (2) 
hnproper, imprudent, unreasonable, or dis- 
honest debts are not necessarily immoral; 
i3), their liability arising by the commission 
of offences by the father has been always 
held to be immoral; and (4) the test of 
beneiit to the estate is not a material ques- 
tion for consideration, as “the liability of 
the son depends upon the nature of the 
act:” see Chakouri Mahton v. Ginvja Pro- 
shad (4). In my view, the interpretation, 
sought to be put upon the expression “ an 
Avyavaharika debt ' by the learned Counsel 
for the appellants, is not supported by the 
texts of Hindu Law, or by the above- 
mentioned decided cases, to which he has 
drawn our attention. 

The facts of the case and the tindings of 
the Judges were also referred to by the 
learned Counsel, apparently for the purpose 
of showing that there was a wanton invasion 
of property, by the father of the appellants, 
which would bring his conduct within the 
“ rule of culpability or impropriety," which 
he wished to enunciate and with which 1 
have already dealt. 1 am prepared to 
assume that the conduct of the father has 
been dishonest. Except the odium and 
impropriety, attaching to the unlawful 
taking and retention of another person’s 
property which exist in all cases of this 
description, no circumstances calling for 
special condemnation are disclosed in the 
records. The facts of the case and the find- 
ings of the Judges do not, in my opinion, 
lend any special support to the legal argu- 
ments advanced on behalf of the appellants. 

The next argument of the appellant’s 
learned Counsel is that a decree for mesne 
profits must be considered to be in the 
nature of a “ debt due to anger." This is 
based on the text of Brihaspati, as explained 
by Katvayana and in this connection, the 
learned’ Counsel has referred to Apararka’s 
interpretation of Katyayana’s text and also 
to Smriti Chandrika (Mysore Sanskrit 
Series, page 336), Saraswati Vilasa (Mss. in 
Advar Librarv), Vivada Iiatnakara (Biblio- 
theca Indica, page 58), Viramitrodaya (Jiba- 
nauda Yidyasagar’s Edition, _page 343), 
Vivada Chintamoni page 17, Parasara 
Madhaviya (Bibliotheca Indica page 198) to 
show how the expression “ debt incurred in 
anger” (kama krodha pratisrutam occur- 
ring in the text of Brihaspati) has been ex- 
plained by Katyayana. 


[90 I. C. 1925] 


The text of Brihaspati runs as follows;— 

Simrakshikam vritlia dhanam kama kvodha- 
prulhisrutham prathibhavijam danda suitca- 
se sham pul rain dapayath. 

“The sons are not compellable to pay sums 
due by their father, for spirituous liquors, 
for losses at play, for promises made with- 
out consideration, or under the inlluence 
of lust or of wrath, or sums for which he 
was a surety; or a line, or a toll, or the 
balance of either" 

(Colebrooke’s translation). 

The following is the text of Katayayana: 

Likhitham muktham, vapi dhaijam yalhu 
pralhisurlham parapurvsthryii thathu 
vidhyalh kamakritham rinam yathra 
himsam samuthpadlnja krodhravyam 
vinasya rauklham thushtikaram yathnu, 
vidhyath krodhakrilham thu thath. 

“The debt due upon a written bond or 
on a promise to a woman, who was an- 
other’s wife before and not married by him 
is called a debt for love". 

“Having done an injury to another, or 
destroyed his things, through anger, if 
anything is promised in satisfaction it is 
called a debt for anger”. 

(Ghose’s translation). 

The argument of the learned Counsel is 
that the above text of Katyayana has been 
wrongly understood by Colebrooke in his 
Digest and misled by his comment, lawyers 
and Judges have not correctly appreciated 
the significance of the expression "debt 
incurred under the inlluence of wrath , 
occurring in Brihaspati and that, if that ex- 
pression is properly understood, as ex- 
plained in Katyayana’s text, then a decree 
for mesne profits, comes, within the scope 
of that explanation and is, therefore, a debt, 
which falls within the category of debts, 
which the sons are not bound to pay. Cole- 
brooke's translation runs as follows: 

“What a man has promised, with or with- 
out a writing, to give to a woman, who had 
another husband before, let the Judge 
consider, as a debt under the inlluence ot 


ist 1 

(2) But what has been promised to gratify 
“sentment, by hurting another, or by dcs- 
roying his property, let the Judge con- 
ider, as a debt incurred under the inlluence 

f wrath." , . , . 

The second verse is thus explained m 

lolebrooke’s Digest: 

“What is borrowed to give away, for tue 
iurpose of destroying another’s property, 
r injuring another man, through resent- 
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view of the judicial decisions, it is impos- 
sible to give the term this restricted signi- 
ficance. As observed by Mookerjee, J , in 
Chakouri Mahton v. Ganga Proshad (4): 

“There is no substantial difference in 
principle between a case in which a person 
is under an obligation to re-pay money 
which he has actually borrowed and a case 
in which he is bound to discharge an obliga- 
tion created by a judgment of Court. It is 
worthy of note that the dictum on Pareman 
Dass v. Bhattu Mahton (15) is of a very 
qualified character and fully recognises 
that a right to damages might be deemed 
to create a debt even before the suit is 
brought for its enforcement. In any event 
after a decree has been made in favour of 
the successful plaintiff, he is entitled to 
realise from his defeated opponent a sum 
of money precisely in the same manner as 
if he had actually advanced to the latter a 
sum of money by way of loan”. 

In Raman Pandithan v. Satha Kudumban 
(30), when a sale by the father of property, 
including the sons’ share, was set aside as 
regards the son’s share and a purchaser 
consequently brought a suit for recovering 
a portion of the consideration paid for the 
sale, it was held that “there was a debt due 
from the father, when the properties were 
sold” and that the plaintiff was suing “to 
recover a portion of the debt”. In Garuda 
Sanyasayya v. NereVa Muthemma (8), which 
held that the son is accountable for the 
misappropriation of trust funds by his 
father and grand-father, the subtle distinc- 
tion drawn between “accountability" and 
“debt” for the purpose of exempting the 
son from liability, was not accepted by 
the Court. For the above reasons, the 
argument that a decree for mesne profits is 
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ment, is a debt incurred under the influence 
of wrath," 

According to this translation, the debt 
which the son is not liable to pay, is the 
money, which has been promised to one 
employed (a ruffian for instance), to gratify 
the promisor's resentment, by hurting an- 
other, or by destroying property. The in- 
terpretation by Colebrooke of Katvayana’s 
text appears to be wrong, as the banskrit 
text does not support it and as it is also 
opposed to the interpretation, put upon 
the text, by the various commentators. 

However, the debt, for which the decree 
for mesne profits was passed in this case, 
not being shown in any sense to have been 
incurred in anger, the argument must be 
rejected. In this connection, it may be 
observed that a similar argument, advanc- 
ed in support of the objections to the 
attachment of the join! family property, in 
execution of a money-decree obtained 
against a Hindu father, for his failure to 
account, as a trustee, was overruled by the 
learned Judges, in Hanmat Kashinath v. 

Ganesh Annaji (3). 

It has been next argued that the liability 
of a son to pay a debt, incurred by his 
father, should be restricted to cases, in 
which the debt is a contractual obligation 
and that a decree for mesne profits cannot 
be considered to be a debt in this sense. 

The argument receives some support from 
the observations of Trevelyan and Beverley, 

JJ., in Pareman Dass v. Bhattu Mahton (lb). 

As already pointed out, that was a case, 
where a decree was passed against the 
father, for damages for crops stolen by him. 

In overruling the argument, that there was 
an antecedent debt, the learned Judges 

fltfttc ° 
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decision of the Privy Council in Xanovri 
Bnbuasin v Modhun }Inhvn (2k), which is a 
direct authority on the point, and that 
decision is really against the appel- 
lants' contention. In that case, in an 
ejectment suit, brought against the father, 
the plaintiff obtained a decree for mesne 
■profits and joint family property was sold, 
in execution of that decree. Two ques- 
tions arose for decision before the Privy 
Council, namely, '1) whether the sale in 
execution proceedings conveyed to the 
purchaser the entire joint family property, 
or only the father's co parcenary interest 
in it; (2) whether if the entire joint fami- 
ly property was conveyed, the sons could 
object to such a sale. After having held on 
the first question, that "the purchaser had 
succeeded in showing that he brought the 
entirety of the estate, which could he law- 
fully sold to him. their Lordships pro- 
ceed to deal with the second question in 
this wav". 

"That brings their Lordships to con- 
sider the nature of the debt in this case. 
There was a great deal of discussion, whe- 
ther the debt originated in the loan of 
Rs. 45,0('0, or in Girdhari’s receipt of the 
mesne profits for which the decree was 
given. It appears to their Lordships that 
the new debt for which the decree was 
made is the foundation of the sale. But, 
whichever it was, they think the High 
Court are clearly right in holding that it 
must be taken as a joint family debt. 
The Subordinate Judge does not give any 
opinion in this point. If it is a joint 
family debt, the sale to answer it, effected 
either by Girdhari or in a suit against 
him, cannot be successfully impeached." 

In what sense did their Lordships of 
the Privy Council use the expression, "joint 
family debt", in the paragraph just now 
extracted? It has been argued by the 
learned Counsel for the appellants that the 
debt was held to be a joint family debt, 
because in the suit in which the decree was 
passed, the family was represented by the 
father as karla, that he defended the suit 
in this capacity, as manager of the family 
and that the question whether the decree 
"for mesne profits was in the nature of an 
immoral debt was not considered in that 
case. It is clear to our minds that the 
question must have been considered by 
their Lordships of the Privy Council and 
that in u.eing the expression “joint family 
debt" Ihelr } -rdshios must be considered 


to have meant, that the debt, for which the 
joint family property was sold, not being 
a debt of an immoral nature, or binding on 
the family, and thus became a joint family 
debt. 

The arguments of the. learned Counsel, 
who appeared before the Privy Council, 
and the statement of the principle to be 
applied to the decision of the case, ap- 
pearing in their Lordships' judgment, con- 
clusively show that their Lordships were 
called upon to decide, and did decide, 
the question whether a decree for mesne 
profits was a debt, tainted with immorality 
and, therefore, not binding on the sons. 
It will be observed that the High Court 
held that the sons could not impeach the 
sale and this judgment was confirmed by 
the Privy Council. According to the sum- 
mary of arguments, as given in the author- 
ised reports. Messrs. Woodroffe and 
Arathoon, Counsel for the respondents 
argued:— 

“The first and main point is that the whole 
family estate is liable, because the debt, 
contracted for no immoral purpose is due 
by the father of the family, living under 
the Mithila Law, on this point identical 
with the Mitakshara. This supports the 
sale of the family estate in satisfaction 
of the decree upon the father's debt. It 
may, however, be taken as a second ground 
that the father here was the manager of 
the family estate and represented the 
6ons‘ interests; the family also profited by 
the money, and had the tempoiary benefit 
of the rents and profits after the ouster." 

The arguments of Mr. Doyne, Counsel for 
the appellants, also show that the question 
whether the decree debt was in the nature 
of an immoral debt was put before the 
Privy Council. Their Lordships in their 
judgment state the principle thus: — 

"Destructive as it may be of the principle 
of independent co-paicenary rights in the 
sons, the decisions have for some time 
established the principle that the sons can- 
not set up their rights against their father's 
alienation for an antecedent debt; or against 
his creditors’ remedies for their debts, if 
not tainted with immorality. On this im- 
portant question of the liability of the 
joint estate their Lordships think that 
there is now no conflict of authority." 

Continuing their Lordships state in the 
next paragraph: 

"The circumstances of the present case 
do not call for any enquiry as to the esaoj 



179 

r n 1925] RAMASUBBAMAN’IA PlLUI V. SIVASAMI AMMAL, 

j t ‘to which the sons are precluded by a basastrulu (35) .and tafe Pro* ad Sir rgk 


decree and execution proceedings against 
their father from calling into question the 
validity of the sale, on the grmnd that the 
debt which formed the foundation of it 
was incurred for immoral purposes, or was 
merely illusory and fictitious. Their Lord- 
ships do not think that the authority of 
D&endayal's case bound the Court to hold 
that nothing but Girdliari's co-parcenary 
interest passed by the sale. If his debt was 
of a nature to support a sale of the entirety, 
he might legally have sold it without suit, 
or the creditor might legally procure a 
sale of it by suit. All that the sons can 
claim is that, not being parties to the sale or 
execution proce dings, they ought not to be 
barred from trying the fact or the nature of 
the debt in a suit of their own. Assuming 
they have such a right, it will avail them 
nothing, unless they can prove that the 
debt was not such as to justify the sale". 

After thus laying down the principle, that 
a son cannot, question his father’s aliena- 
tion, unless the debt was tainted with im- 
morality, their Lordships decided that the 
entire family property was conveyed by the 
sale and then proceeded to consider the 
nature of the debt, whether it was tainted 
with immorality. In these circumstances, 
it appears to me that when their Lordships 
used the term “joint family debt", they 
meant to say that the decree debt for mesne 
profits, not being a debt of an immoral 
nature, was binding on the joint family. 

The Privy Council judgment has been 
understood, in the manner indicated above 
by the learned Judges of the Allahabad High 
Court, in Karan Singh v. Rhup Singh (21). 
That was also a case, where the joint ances- 
tral property of a Hindu family was attached, 
in execution of a decree of means profits, ob- 
tained against the father of the family. Fol- 
lowing the Privy Council decision in Nanomi 
Babuasin v. Mndhun Alohun (26), it was 
held by the Full Bench that the decree 
in question was not in the nature of a 
debt tainted with immorality and that the 
sons were responsible for such a debt. The 
Privy Council judgment has also been 
understood in the same way in Shambhu 
lihan Singh v. Chandra Shekhar Bhakhsh 
Singh (34). 

In Zenamandra Papiah v. Lanka Sub- 


v Gopi Koeri (36) both of which were con- 
cerned with the execution of a decree for 
mesne profits against the joint family pro- 
perty in the hands of the sons, it was 

assumed without any discussion that such 
debts were not debts of an immoral nature, 
which exempted the sons from liability to 

discharge them. „ ,,, 

In Peary Lai Sinha v. Chandx Charaii 

Singh(28), Mookerjee, J., has expressly stated 
that the debt, for the recovery of which a 
decree for mesne profits has been obtained, 
was not tainted with immorality and ll legal- 
ity. In that case, the question did not 
arise directly for decision, as the creditor 
only sought t » sell what he had attached, 
during the lifetime of the judgment debt- 
or, and the interest of the judgment-debtor, 
which had been seized in execution and 
had been ordered tobesold was alone sought 
to be affected in those proceedings. But the 
learned Judge says 

“if the question thus arise, we would with- 
out hesitation, answer it against the appel- 
lants " 

and states the reasons thus ' “The origi- 
nal judgment-debtor became liable to pay 
a large sum of money because he had 
kept the respondent out of possession of 
property which lawfully belonged to the 
latter, and to the profits of which he was 
entitled. By unlawful receipt of those pro- 
fits, the judgment-debtor enriched his own 
estate which lias now by survivorship 
passed into hands of the appellants. We 
cannot discover any intelligible piinciple 
upon which a debt of this character 
may be described as immoral and illegal.” 

The benefit to the judgment debtor 'a 
estate, assigned as a reason was subsequent- 
ly held by the learned Judge to be "possibly 
open to the criticism, that if the liability 
of the son depends upon the nature of the 
estate, the test of benefit to the estate be- 
comes immaterial," but this does not affect 
the correctness of the decision for, as the 
learned Judge himself points out, the 
decision was substantially based upon the 
intelligible principle of morality, underly- 
ing the pious obligation of the sons to dis- 
charge the just debts of their father— -the 
grounds mentioned in Natasayyan v. Po?i- 
nusami (6): see Chakouri Alahton v. Ganga 

9 

(35) 25 Ind. Cas. 396; 27 M. L. J. 276; (1914) M. W, 
N.616. 
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Prashad (4). This decision is quoted with 
approval in recognised text books on 
Hindu Law : [See Sarkar Sastrv's Hindu 
Law page 317, Ed. 1921 ; Mayne’s Hindu 
Law page 405; and Trevelyan, page 302) 
and I am prepared to follow it. 

In the result after carefully considering 
the able and exhaustive argumen's advanc- 
ed before us, I have come to the conclu- 
sion that the appellants in this case are 
bound to discharge a decree for means 
pro its passed against theii father and 
that the joint family properties in their 
hands may be attached and sold in execu- 
tion of that decree. The lower Court's 
order is right and this appeal must be dis- 
missed with costs. 


V. N. V. 
S. D. 


Appeal dismissed. 
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ment Where a suit has been finally decided but an 
illejal order is subsequently passed setting aside the 
decision with the possible result that the ease is heard 
over again and decided in the opposite wav, it cannot 
he said that the error committed in restoring the case 
has not affected the ultimate decision. An illegal 
order, and by consequence the illegality committed in 
passing that order, affects the decision of the case 
within the meaning of s 105 of the C. P. C , if the 
order passed is one but for which the decision might 
have been other than it was. [p. 183, col. 2 J 

Held, by tip Division Bench, (Sulaiman and 
Daniels, JJ .)- An Appellate Court has no juris- 
diction to set aside an ex parte decree outside the 
provisions of r. 13 of 0. IX of the C. P. C. [p. 181, col. 

Civil revision from an order of the Dis- 
trict Judge, Bareilly, dated the 23rd Decem- 
ber 1924. 

Mr. U. S. Bajpai and Dr. K. N. Katju, for 
the Applicant. 

Mr. B. Malik, for the Opposite Party. 


ALLAHABAD HIGH COURT. 
hULL BENCH. 

Civil Revision No. 20 of 1925. 

July 16, 1925. 

Present: — Mr. J ustice Lindsay, Mr. 

Justice Sulaiman and Mr. Justice 
Daniels. 

RAM SARUP— Applicant 

versus 

GAIA PRASAD— Opposite Party. 

, Civil Procedure Code (Act V of 1908), ss. 105, 115 , 
0. IX, r. M— Ex parte decree . application to set aside 
Appeal— Appellate Court setting aside ex parte decree 
— tiujicitnt cause, absence of-Uevtsion, whether lies 
• — ‘ Aj/tcung tnc decision" in s. 105, meaning of. 

Pe: Curiam .— Tlie High Court can interfere in 
revision witn an appellate order directing the setting 
asidj oi an e.r pane decree where tlie applicant has 
nut sjown sutncient cause under r. 1J of U. l\ of the 
C. T. C. L p. i(A, col. i.j 

l\jr Lindsay, J. -\\ here there is an independent 
proceeding arising out of a case, such as a proceeding 
to sec asiae an ex. parte decree, for which tlie Legis- 
lature lias provided an independent remedy or a 
different procedure, such proceeding may he a case 

within the meaning of s. ilo of the U. 1\ U. I p. 181, col. 

9 | Ll 

“’J 

The expression “affecting the decision ’ in s. 105 of 
the C. 1 \ O. signities that there has been at work 
6umnning which has influenced the Judge in the 
meacjl process of arriving at his decision that the 
error, defect or irregularity in the order, has, so to 
8peax, warped the mind of the Judge so as to lead him 
to a wrong conclusion. The word “decision" in the 
section must, therefore, be taKen to mean decision 
upon the merits, [p. 1*2, col. 1.] 

An order setting aside an ex parte decree cannot 
be S lid to affect the decision of the suit within the 
t meaning of s. lUo of the (J. 1\ 0. [p. 182, ool. 2.J 

Pa: UanieU, J .— Many things may affect a decision 
fee jidcs the reasons given by the Judge in his judg- 


REFERRING ORDER. 
Sulaiman and Daniels, JJ.— This 
is an application in revision from an ap- 
pellate order setting aside an ex part 
decree. Both the Courts below agree in 
finding that the plaintiff's absence on the 
date on which the case was decided was in- 
tentional. The Court below has restored 
the case for extraneous reasons. It is not 
seriously disputed that it acted contrary to 
the provisions of 0. IX, r. 13 in doing so. A 
Bench of this Court in Kallu v Nadir Baksh 
(1) held that this was a mere interlocutory 
order from which no revision lay. We are 
at present inclined to think that this de- 
cision was wrong. We may point out that 
one of the reasons given in that ruling for 
holding that no revision lay was that the 
order could be attacked in appeal from 
the decree ultimately passed under s. 105 of 
the C. P. C. Under the recent ruling in 
Babu Ram v. Banke Behan Lai (2), this is 
not the case. 

Before dissenting from a recent Bench 
ruling of this Court we think it proper that 
the case should come before a Full Bench. 
We accordingly direct that the record be 
laid before i he Chief Justice with a view to 
its beiug laid before a Full Bench for the 
decision of the question whether a revision 
lies from an appellate order setting aside 
an e.r parte decree when the Appellate Court 
had no power under the provisions of 0. IX, 
r. 13 to direct the case to be re-heard. 

(1) r.i Lid. Cas. 527; 1!) A. L. J. 907; (1922) A. 1. 15. 

,A (2' 4 87 Ind. Cas. 211; 23 A. L. J. 444; L. R 6 A. 297 
Civ.; (1925' A. I. R. (A.) 426; 47 A, 555. 
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JUDGMENT. 

Lindsay, J.— The question which has 
to be determined by the Full Bench is 
whether this Court can interfere in revision 
with an appellate order directing the sett- 
ing aside of an ex parte decree when the Ap- 
pellate Court had no power, under the pro- 
visions of 0, IX, r. 13 to give such a direc- 
tion. 

There are two grounds upon which it has 
been urged before us that the Court cannot 
subject this order to revision:— 

(1) because the party against whom the 
order has been passed is not without another 
remedy; and 

(2) because the order does not fall within 
the purview of s. 115 of the C. P. C. as there 
is no case which has been decided. 

Dealing with these propositions in inverse 
order I would say that the second one of 
them is untenable. In my opinion we have 
before us a case which has been decided. 
It cannot with any show of reason be main- 
tained that the order complained of i9 a 
mere interlocutory order passed in the 
course of the trial of the suit, for the suit 
had been brought to an end by the passing 
of the ex parte decree. At the time this 
order was made there was no suit pending 
between the parties, The proceedings in 
which the order was passed were quite 
distinct from the proceedings constituting 
the suit. 

The defendant had had an ex parte decree 
given against him and was seeking to have 
it set aside under the provisions of 0. IX, 
r. 13 which gives him a right to have the 
decree set aside provided he is able to satisfy 
the Court which passed it that he was 
prevented by any sufficient cause from ap- 
pearing when the suit was called on for 
hearing. By these proceedings he was 
endeavouring to enforce a right which did 
not, and could not come into existence 
until the suit had been decided. These 
later proceedings being distinct from those 
in the suit; no order passed in the course of 
them could possibly be an interlocutory 
order in Ihe suit. The application was re- 
jected by the First Court, and the order of 
rejection was appealed. The order allow- 
ing the appeal is a final order not subject 
to further appeal and has clearly brought 
to a termination and the proceedings in- 
stituted for the setting aside of the ex parte 
decree. 

And this being so I have no doubt we have 
here a case which has been decided, 
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It would be unprofitable to discuss thd 
various rulings concerning the meaningof 
the word “case" as used in s. 115. No de- 
finition of the word is to he found in the 
0. P. C and pro! ably no exhaustive defini- 
tion of the word could be given. 

Th a cognate expression “cause" has been 
defined in England in the Judicature Act 
of 1873 as “including any action, suit or 
other original proceeding between a plaint- 
iff and a defendant, and any criminal pro- 
ceeding by the Crown;" and it seem9 to me 
that when an attempt is made by a defend- 
ant under 0. IX, r. 13 to assert his right 
to have the ex parte, decree set aside there 
is an “original proceeding" between a plaint- 
iff and a defendant. 

The meaning of the word “case" in s. 1 15 
has been well-discussed in Heravehal 
Kuntvar v. Kanhai Lai (3) and I would 
quote the following passage from page 413* 
of the report:— 

“Where there are independent proceed- 
ings arising out of a case, such as a pro- 
ceeding to restore a case dismissed in de- 
fault, or to set aside a decree ex parte, for 
which the Legislature has provided an in- 
dependent remedy or a different, procedure, 
such proceeding may be a ‘case’ within the 
meaningof the section (i. e., s. 115)". 

I agree with this view and hold, therefore, 
that in the Courts below these proceedings 
under 0. IX, r. 13 were a ‘case’ and that 
that “case" has been “decided". 

To turn now to the other proposilion the 
argument is that the applicant here has an- 
other remedy available— a circumstance 
which debars this Court from the exercise 
of its revisional jurisdiction, and reliance 
is placed upon the provisions of s. 105, sub- 
s. (1) of the 0. P. 0. It is said that in the 
event of the plaintiff's suit heing dismissed 
after fresh trial he will have a right* of 
appeal and that in the prosecution of the 
appeal he would lie entitled to challenge 
the order now under discussion hv selling 
forth in his memorandum of appeal an ob- 
jection to it on the ground of error, defect 
or irregularity “affecting the decision of 
the case." Jn reply to this it has been 
argued that as the appeal against the 
decree in the event contemplated would 
lie to the same Court which has passed the 
order now complained ofs. 105 (I) would 
be of little or no avail to the appellant. 

It, would, perhaps be inexpedient or indis- 

(3) 4 Ind. Pan. fi"?; *0.0.405. 10018 

. **»ge of 12 0. C.-[£U] 
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creet to approach the Appellate Court with a 
plea imputing error in its former order, but 
if the law allows the plea to be raised, 
the inconvenience of raisins it would be 
no answer to the argument advanced here on 
behalf of the opposite party. 

But I am definitely of opinion that s. 
103 (1) does not provide any remedy for the 
prospective appellant in a case like the 
present. 

I would observe, in passing, that on the 
grammatical construction of the latter part 
of the sub-section just mentioned, it is 
the “error, defect or irregularity" in the 
order which may be pleaded by way of 
objection, not the order— itself and that 
the ground of objection must be that 
the error, defect or irregularity is one 
“affecting the decision of the case." By 
the words “affecting the decision." I un- 
derstand that there has been at work some- 
thing which has influenced the Judge in 
the mental process of arriving at this deci- 
sion- that the error, defect or irregularity 
in the order has, so to speak, warped themind 
of the Judge so as to lead him to a wrong 
conclusion. 

If this is the meaning to be attributed 
to the word “affect" it seems to me that 
the word “decision' must necessarily be 
taken to mean the decision upon the 
merits. 

The learned Advocate for the opposite 
party while admitting that this view of the 
interpretation of the word “decision" has 
been taken protests against it as involving 
the introduction into the text of the sub- 
section the words “upon the merits” which 
are not there and he has been able to fortify 
his argument by reference to a number of 
rulings which support it. But although 
th»se words are not to be found in the sub- 
section they must besupplied bynecessary 
implication if the context so requires and 
the use of the word “affect" does, in my 
opinion, render it necessiry that the word 
“decision" should be taken to mean “deci- 
sion upon the merits." 

I am quite unable tosee how any error, 
defect or irregularity in the order now com- 
plained of could in any sense “affect" the 
decision of the suit which may follow if the 
order setting aside the ex parte decree is 
maintained. 

The error imputed to the Court below 
is that in spite of its finding that the 
defendant had no sufficient cause for non- 
appearance it has directed the ex parte 


decree to be set aside. The order which is 
vitiated by this error has, no doubt, pro- 
vided the occasion for a fresh trial of the 
suit and has thereby created a possibility 
that the new trial may result in a decision 
different from that which was reached on 
the eailier trial but that to me appears to 
be a very different thing from saying that 
the decision in the second trial will be or 
can be affected by the preceding error of the 
Appellate Court. 

I am satisfied that "decision" in s. 105 
(1) means “decision upon the merits.” That 
was the view taken in Chintamony Dam 
v. Raqhonnath Sahon (4). That case has 
been followed in this Court in Gulab Run- 
war v. Thakur Das (5) in Tasadduq Hu min 
v. Hyat-vn-nisxa (G) and in other cases more 
recently decided. 

I dissent from the contrary view express- 
ed in Nand Ram v. Bhopal Singh (7) and in 
other cases decided in the same sense. My 
answer to the reference is that it is com- 
petent to this Court to exercise its re* 
visional powers in the case now before us. 

Sulaiman, J.— I agree that the 
answer should be in the affirmative. I would 
like to emphasize the fact that the re- 
vision before us is from the order of tho 
District Judge pa«sed on appeal. When 
the appeal was before the Judge, there was 
certainly a ease pending before him. 
That case has been finally decided so far as 
the Judge is concerned. No matter is now 
pending before him at all. Ilis order 
cannot, therefore, be called an interlocutory 

one. We undoubtedly have jurisdiction to 

interfere tinders. 115 of the C. P. C. 

As to the contention that we should de- 
cline to exercise our discretion because 
another remedy is open to the applicant, 
I would say that the supposed remedy 
would by no means be convenient or ex- 
peditious, and could be availed of only 
afteT considerable expense has been in- 
curred, and time spent. The remedy would 
at best he open only in second appeal 
for the decision by an Appellate ( curt 
would be binding on the parties so far at 
anv rate as that Courtis concerned, lne 
existence of such remedy accordingly cannot 
be an insuperable obstacle in the way o 

our interference. . . # 

The question whether the propriety of 


22 C. 981: 11 Ind. Dec. be. s.) 651. 

24 A. 464; A W. N. (1902) 136. 

25 A. 280; A. W. N. (1903 39. 

16 Ind. Cas. 1; 34 A. 592; 10 A. L. J.-130, 
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the order setting: aside the ex parte decree 
can be challenged at a later stage m tne 
suit d«es not directly arise in this case. 
The answer would depend on the inter- 
pretation of the words “affecting »he de- 
cision of the, case. - ' Does that expression 
mean affeetingits decision on the merits, 
or affecting its result? I confess that I 
do not like the idea of introducing new 
words into the language of a section in 
order to give it a suitable meaning. On 
the other hand the preponderance of author- 
ity is certainly in favour of the view that 
it means ‘with reference to its merits. 
I, however, do not feel that I am called 
upon in this case to express a definite 
ooinion on the true interpretation of s. 105. 
Even a Full Bench of the Madras High 
Court, where apparently the view prevails 
that a second remedy is onen, had no objec- 
tion to entertain a revision in such a case, 
vide Gndi Neelanni v. Marappareddigari 
Narayana Reddi (15). 

Daniels, J.— The question referred for 
our decision is whether a revision lies from 
an appellate order restoring a case dis- 
missed for default when the Appellate 
Court had no power under the provisions 
of 0. IX. r. 13 of the C. P C. to direct the 
case to be restored. The revision was 
necessitated by a doubt on the part of the 
Referring Bench as to the correctness of 
the decision in Sheikh Kallu v. Nadir Bakxh 
(l) which held that no revision lay in such 
a case The ground of that decision was 
that the case was covered by the Full 
Bench ruling in Budhoo Lai v. Mewa Ram 
(9) The Full Bench case is, however, 
clearly distinguishable. The order passed 
there was interlocutory. It was an 
order deciding separately a preliminary 
issue as to jurisdiction. Here the original 
suit had been decided when the order 
complained of was passed. It had been 
decreed ex parte by the Subordinate Judge, 
and the Subordinate Judge had rejected 
an application for restoration. The ques- 
tion is whether the restoration proceedings 
constituted a separate case within the 
meaning of s. 115 of the C. P. 0. I have 
no doubt whatever that, this question must 
be answered in the affirmative, and this 
does not conflict in any way with the 
interpretation placed on the word “case” 

(6) 53 Tnd. Cas. R17; 43 M 94; 37 M. L. J. 599; 26 II. 
L. T. 377: 10 L W. 616; 719201 M. W. N. 19. 

(9) .03 lad. Cas. 15; 43 A. 564; 19 A, L. J. 558. 
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by the majority of the Full Bench in 
Budhoo Lai v. Mewa Ram i9). The origma 
suit had been so far as the rnal Court 
was concerned finally disposed of Ihe 
restoration application was a separate pro- 
ceeding initiated not by the plaintiff in- 
the suit but by the defendant, and the 
order passed upon it by the Appellate 
Court was in no sense an interlocutory 

order. , t ^ . 

The respondent has sought to support 

his preliminary objection that no revision 
lies on the further ground that even if a 
case has been decided, this Court ought 
not to entertain a revision because the 
applicant, in the event of the case being 
ultimately decided against him, can ques- 
tion the validity of the order of restoration 
under s. 105 of the C. P. C. There is against 
him on this point the recent decision of a 
Bench of this Court in Bobu Ram v. Bauke 
Behari Lai (2). I am personally not satisfied 
of the correctness of the interpretation placed 
on s. 105 in that judgment. Where a 
suit has been finally decided, but an 
illegal order is subsequently passed setting 
aside the decision with the possible result 
that the case is heard over again and 
decided in the opposite way, it seems to • 
me very difficult 10 say that the error 
committed in restoring the case has no. 
affected the ultimate decision. Many thingt 
may affect the decision besides the reasons 
given by the Judge in his judgment. I 
am disposed to agree with the view taken 
by Piggott., J., in Budhu Lai v. Mewa Ram 
(9) that an illegal order, and by consrquT 
ence the illegality committed in passing 
that order, has affected the decision of 
the case if the order passed by the Trial 
Court is one “but for which the de- 
cision might have been other than it was". , 

In this case the question does not really 
arise, because the order was one passed 
by the Appellate Court. Supposing the 
case is ultimately decided against the 
applicant, it would be very difficult for 
him to go to the District Judge and con- 
tend in appeal that the order passed by. 
the District Judge himself at an earlier 
stage of the case was illegal. Indeed, the 
District Judge might very properly refuse 
to entertain an appeal at all on the ground 
that the order previously passed by him 
was a final order so far as his Court was 
concerned which was passed after con- 
test and could not be challenged by the 
applicant at any subsequent stage of tEp[ 
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litigation. This objection has, therefore, no 
force. I accordingly concur in answering 
the reference in the affirmative. 

By the Court. -The case is now re- 
turned to the Bench concerned for dis- 
posal in accordance with the answer to 
the reference. 

JUDGMENT. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civjl Afp*al No. 3:T of 1925. 
Jul v 22. 1925. 

Present:— Mr. Wazir Ha c an, A. J. C. 
Musammat KAN1Z F1ZZA BIBI— 
Defe.n i/ant — Appellant 
versus 


Sulaiman and Daniels, JJ. — The 

answer of the Full Bench to the question 
referred is in the affirmative. We. there- 
fore. have jurisdiction to enteitain this 
revision. 

The lower Appellate Court had itself 
found that there was no sufficient cause 
for the defendant for not appearing when 
the suit was called on for hearing, and 
that his absence was intentional. The case 
accordingly did not fall under 0. IX. r. 
13. It is urged before us that apart from 
0. IX, r. 13, the Court had inherent juris- 
diction to set aside an ex parte decree. 
It is to be borne in mind that the order 
setting aside the decree was passed by 
the Appellate Court to which an appeal 
had been preferred from an Older under 
that rule. In our opinion it had no juris- 
diction outside the provisions of that rule. 
This was the view clearly expressed by a 
Bench of this Court in the case of Sheik 
Kalin v. Nadir Baksh( 1). A Full Bench of 
the Madras High Court in the case 
of Gadi Neelaveni v. Marappareddigari 
Narayana Reddi ;8) has come to the 
Bame conclusion. The learned Advocate 
for the respondent relies on the case of 
Abdul Karim Abu Ahmad Khan Ghuznavi 
v. Allahabad Bank, Ld. (10) which, however, 
is distinguishable inasmuch as there it was 
not an ex parte decree which had been set 
aside, but the case itself had been remanded 
by the Appellate Court. 

In our opinion the Court below had no 
jurisdiction to set aside the ex parte decree. 

We accordingly allow this revision and 
setting aside the order of the lower Appel- 
late Court restore that of the Court of first 
instance. We allow costs to the plaintiff 
in all Courts. 

z. k. Revision allowed. 

(101 41 Ind. Cas. 598; 44 C. 929; 21 C. W. N. 877; 26 
C. L. J. 49. 
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Limitation Act (IX of l'.OS ), Sch. I. Art. Iff— 
Hindu Law— Mortgage by manager- Suit forredimp - 
lion— Term firing period of redemption challenged— 
Article L'6. applicability of— Redemption fired after 
!0 years— Necessity, proof of— Suit to set aside mort- 
gage by father— Major and minor sons- Cause of 
action, accrual of- Mortgage - Redemption suit— Ac- 
counts filed by mortgagee, proof of - Mortgagor • failing 
to eihiect, effect of. 

Where in a suit for redemption of a mortgage 
executed by the manager of a Hindu joint family 
any term embodied in the mortgage-deed, such as 
the period fixed for redemption, or the interest 
stipulated, is challenged, it does not charge the 
character of the suit for redemption into one for set- 
ting aside the mortgage. The object of such a suit 
is to obtain relief under the mortgage and not in s| ite 
of the mortgage, and Art. 126 of Sch. 1 to lie 
Limitation Act cannot be invoked in bar of the relief 
claimed, [p. 186. col 1] 

Jafri Begam v. Syed AH Ra:a, 2.1 A. . 81; 281. A. 
Ill- 5 C. W. N. 585; 11 M. L. .1. 119; 3 Bora. L. R. 
311: 8 ?ar. P C. .1. 27 (P. C ), followed. 

A term of 40 years fixed for redemption of a veil- 
fnietuarv mortgage executed by the manager of a 
Hindu joint family is one that on the face of it calls 
for proof of necessity, fp. 186, rol.2.] 

In a redemption suit the emission of the plnirtiff 
to expressly deny the accuracy of the accounts f Jo d 
bv the mortfrapee rices not justify the inference t) ft 
the accounts are admitted It is the mortgagee s duty 
to support his accrunts by evidence, [p IN. col 2 . 1 

Obiter — In a suit hv Hindu sons to challenge an 
alienation bv their father of ancestral property, the 
cauce of action arises in favour of the major sen ai d 
the minor sons can -nly take advantage of the fame 
cause of action, (p. 186. col. 1 1 , , , 

Ranndip Sinnh v. Parmcshwar P'rshad 86 Ird. 

Cas 219 2 0. W. N. 1; (1925) A 1 R- (P- (•> 

48 M. L. J. 29: 21 I, W. 276; 29 A p L. J. M: 27 

Bom L. R. 1*5: 12 0. L. J. 26 P. b K. 111. L. 

R 6 A (P. C.) 47: (1925) M. . L- 282. 2i 0. C. 
343; 29 C. W. N. 666: 47 A. 165 (P. C ). relied on. 

Appeal against a decree of the District 
Judge. Fyzabad, dated the 22nd April 19.4, 
reversing that of the ArUlit lonal Snb- 
Jurlge, Fyzabad, dated the 22nd December 
1993 

Mr Raider Rvsain, for the Appellant. 

Messrs. S. N. Roy and Bhawam Shankar, 
for the Respondent.®. 

JUDGMENT.-This is the defendant’s 
appeal in a suit for redemption t of a mort- 
em. dated the 18th October 1889 (Ex. B-l) 
executed by one Beni Madho in favour of 
the predecessor-in- interest of the defend- 
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i ant-appellant for a sum of Rs. 4,000. The 
_ mortgage was a usufructuary one and in 
pursuance of the conditions of the mortgage 
the mortgagee entered into possession of 
the mortgaged property. The profits of 
the property exceeded the interest to which 
the mortgagee was entitled under the terms 
of the mortgage by a sum of Rs. 20 per 
annum. Under the depd this sum was to 
be re- paid annually by the mortgagee to the 
mortgagor. The claim as disclosed in the 
plaint was simply for the redemption of 
the mortgage just now mentioned. In 
defence, however, the appellant put forward 
two more mortgages executed by Beni 
Madho in relation to the same property 
which was the subiect of the mortgage of 
• the 18lh October 1889. The first of these 
is dated the 20th Fehruary 1897 (Ex. B 2) 
and the second is dated 22nd May 1900 
(Ex. B-3). Exhibit B-2 is a mortgage in 
consideration of a further loan of Rs. 658 8 0 
and Ex. B3 evidences a mortgage for an 
additional advance of a sum of Rs] 1,603-9 0. 
We have already seen that the property 
had passed into the possession of the mort- 
gagee in its entirety under the deed of the 
18th October 1889. Under the. mortgage 
of the 20th February 1897, the smn of 
Rs. 20 due annually by way of paramasn >m 
to the mortgagor was thenceforward to he 
credited towards the part payment of the 
interest due on that deed. ' The rate of 
interest was fixed at 1 per cent, per mensem 
with compound interest to be calculated on 
the basis 0 f monthly rests. Under the 
mortgage of the 22nd May 1900, the princi- 
pal amount borrowed thereby was to carry 
the same rate of interest as’was stipulated 

,007° S? mor, ? a g e of the 20th February 
-loj/. The term of 5 years allowed for 
redemption in the first mortgage had ex- 

Cionn^ th f- mortjra S e of the 22nd 
May 1900, the earliest mortgage was renew- 

H fo r a u . tp / m , of 40 years certain at the 
end of which the mortgagor was given the 
right to redeem and in default of the 
exermse of that, right the mortgagee was 
en .tied to foreclose the mortgage. The 
claimed besides the amount due 

1881 ft ^ °fthe 18th October 

1889, the principal and interest at the rate 

agreed du e ”nder the mortgages of the 20th 

February 1897 and the 22nd May 1900. 

It will now be convenient to state the 

SJ 3y p,aintifF ? in the present suit 
Beni Madho, the original mortgagor was 

succeeded on bis death, in the 8 right of 
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survivorship, by his son, Datadin, Datadin'* 
son, Chhatarpal Singh, and also by Danpal 
Singh, who is the son of another deceased 
son of Beni Madho, Datadin, Chhataipal 
Singh and Danpal Singh are the plaintiffs 
Nos. 1, 2 and 3 icspectively. It is commcn 
ground that the subject-matter of the mi 1 1- 
gages in question was the joint ancestial 
properly of the family of Beni Madho and 
his co-parceneis. 

In answer to the claim made by the 
defendant on the basis of the mortgages of 
the 20th February 1897 and the 22nd May 
1900 the plaintiffs challenged the validity 
of the term postponing redemption for 
forty years and also of the agreement relat- 
ing to the rate of interest. In other respects 
they accepted their liability for the sums 
advanced to their predecessor-in-inteicst 
under those mortgages. To this challenge 
the reply of the defendant was that it could 
not he entertained because the relief aris- 
ing thereunder was barred by limitation. 
The Article relied upon is Art. 126 of the 
First Schedule of the Indian Limitation 
Act. This defence prevailed in the Court 
of the first instance and the result was that 
that Court held that the term of 40 years 
was binding and the suit brought within 
that period was premature. The suit was 
accordingly dismissed. 

The plaintiffs appealed to the Court of 
the District Judge of Fyzabad from the 
decree of the Trial Court which was that of 
the Additional Subordinate Judge of Fyza- 
bad. The learned District J udge accepted the 
appeal and decreed the suit for redemption. 
He held that the mortgagee defendant had 
failed to prove that there existed any legal 
necessity to justify the contract postponing 
the redemption of the mortgage for a period 
of 40 years and incurring interest at 
the rate of 1 per cent, per mensem com- 
poundable on the basis of monthly rests. 
He has reduced interest to 12 per cent 
simple. 1 here are other minor points 

DHnVt °T Ut i f the l Jud u " me l nt of the Earned 
District Judge which will appear as this 

judgment proceeds. 

In second appeal the first argument ad- 
vanced by the learned Counsel for the 
defendant-appellant is that the plaintiffs 1 

tbA fe e ir 0f k ,he termi5 of the mortgages of 

linn 2 - h K Feb T[ y 1897 and the 20th May 
^ 00 »s barred by limitation. I n suppoA 

of the argument reliance is placed 

Art. 12 6 of the First Schedule of the T im* 1 

W,o„ Act. It may here be meotioaed ISi 
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the plaintiff No. 1 Datadin is major. The 
other two plaintiffs Chhatarpal Singh and 
Dm pal Singh, are minors. It is agreed 
that the fact that the last two plaintiffs are 
minors does not affect the question of limi- 
tation. The cause of action for a suit of 
the nature contemplated by Art. 12(i of the 
First Schedule of the Limitation Act arose 
in favour of Datadin and the minor plaint- 
iffs can only take advantage of the same 
cause of action. The view thus agreed to 
is supported by the recent decision of 
their Lordships of the Privv Council on 
appeal from a judgment of this Court in the 
case of Runodip Singh v. Parmeshivar Per- 
shai fl). I am, however, of oninion that 
the argument fails on merits. The present 
suit is not a suit to set aside any of the 
alienations made by Beni Madho Indeed 
the object of this suit is to obtain relief under 
those alienations and not in spile of them. 
That any term embodied in one or the other 
of those alienations was ultra vires of the 
manager of the joint family will not change 
the character of the piesent suit for red°mp- 
tion into one for setting aside any of those 
alienations The opinion which I have just 
now expressed is supported by a decision 
of their Lordships of the Privy Council in 
the, case of Jafri Began v. Sped Ali Raza 
( 2 ). That was a case which fell to be decid- 
ed with reference to Art. 01 of the First 
Schedule of the Limitation Act. So far as 
the nature of the suit contemplated by that 
Article is concerned it is described in the 
following words To cancel or set aside 
an instrument not otherwise provided for." 
This language is almost identical with the 
description of a suit contemplated by 
Art. 126 of the same Schedule of the Limita- 
tion Act. It is as follows “ B.v a Hindu 
governed by the Law of the Mitakshara to 
set aside his father's alienation of ancestral 
properly.” Of course the objectives of the 
two suits are different but the nature of the 
relief is the same. Now the case of Jafri 
Began v. Syed Ali Razo. (2) was one in 
which a claim was made to enforce an 
award with a praver that a certain portion 
of it was void. The defence raised was that 

(1) 8-. Ind. Cas 240; 2 O. W N 1: <1925) A. I R. 
,p C W 48 M L. J. 29; 21 L. W. 23G; 23 A. L.J. 
176; 27 Bom L. R. 175; 12 0. L. •!. ‘ 1 : 26 p . L. 
R 113; I.. R. 6 A (P. C.) 4<: ll92.r M. \Y. N. -G- 
27 0. C. 313; 29 C. \V. N. 666; 4< A. IGo 

fP i2?M A 383: 28 I. A. Ill; 5 C. W. N. 585; 11 
M I. J. 149; 3 Bom. L. R. 311; 8 Sar. I’. C. J. -< 

a*. V-)- 
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the suit was barred by Art, 91 of thd 
Limitation Act. The Privy Council decided 
that it was not so barred. 1, therefore, 
hold that there is no question of the ap- 
plication of Art, 126 of the Limitation Act 
in this case. 

Tne next ground taken in support of the 
appeal is that the term postponing redemption 
fora period of 40 years was reasonablein 
the circumstances of the case and should have 
been held by the lower Appellate Court as 
binding on the plaintiffs-respondents. I am 
unable to accept this contention. On the 
face of it the term is of such a nature that 
it calls for proof of a necessity for it. No 
such proof is forthcoming. Reliance is 
placed upon certain circumstances. What 
are the circumstances then ? In my judg- 
ment they all point to the absence of any 
such necessity. The property had all along 
been in the possession of the mortgagee 
since the mortgage of the lSth October 1889. 
This term of 40 years came to be em- 
bodied in the mortgage of the 22nd May 
1900, that is to say, about 11 years after 
the mortgagee had come into the possession 
of the mortgaged property. At the incep- 
tion the profits were in excess of them* 
terest. Under the mortgage of the 20th 
February 1897, the excess profits were uti- 
lized towards the reduction of the interest 
which became due to the mortgagee under 
the deed of that date. When mortgage of 
the 22nd May 1900 came to be executed the 
mortgagee was still in possession of the 
entire property and was in the enjoyment 
of the entire profits in lieu of interest. 
Further interest was secured by a covenant 
in the mortgage of the 22nd May 1900. Iu 
these circumstances I see no justification 
for accepting the contract postponing the 
redemption for 40 years on the part « 
the manager of the family property, inis 

argument, therefore, fails n . . . f 

It is next urged that the learned District 

Judge should not have reduced the rate of 
interest to 12 per cent, simple I have 
heard nothing in arguments to induce me to 
disagree with the learned Judge < >n this 
point. The original mortgage under which 
the defendant entered into possession being 
a usufructuary one and the mortgagee p 
pertv having all along been admittedly of 
sufficient value to bear the burden of t 
entire debt which the manager of the 
family incurred I see no reason why M 
should have agreed to pay interest at the 
rite of 12 per cent, per annum compound- 
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&ble on the basis of monthly rest9. 
learned Judge of the Court below is of 
opinion that no legal necessity for a con- 
tract of that nature has been established. 
It is not contended that there is any inde- 
pendent proof in respect of such a necessity. 
That the burden lay on the mortgagee to 
prove it is not disputed and there is no 
proof. The argument, therefore, fails and is 
rejected. 

Another ground taken against the 
decree of the lower Appellate Court is 
that that Court has wrongly omitted to 
award interest to the appellant on such 
sums of money as she paid in respect of the 
Government revenue pavable on account 
of the mortgaged property in excess of the 
amount which was payable on the date of 
the original mortgage. That an enhance- 
ment in the Government revenue has taken 
place by a sum of Rs 54-9 0 for the year 
1302 Fasli and this sum has varied in the 
years following is not disputed. It is also 
not disputed that under a contract contain- 
ed in the original mortgage of the 18th 
October 1889, the liability for the excess 
rested with the mortgagor. The lower 
Appellate Court has given a decree for 
that excess but has omitted to award any 
interest in respect of it. I am of opinion 
that the defendant-appellant is entitled to 
interest. Her claim is covered by the terms 
of s. 7 2 of the Transfer of Property Act and 
there is no proof of any contract to the 
contrary. The section provides rate of in- 
terest also and that is 9 per cent, per 
annum. In the present case the rate of 
interest as disclosed by the terms of the 
mortgage of the 18th October 1889 was 
about 6 per cent, per annum. 1 am of 
opinion that the defendant-appellant is 
entitled lo interest at that rate. The decree 
of the Court below will be modified in thi 3 
respect. 

Another ground taken against the decree 
of the Court below is that it has wrongly 
disallowed the mortgagee's claim for arrears 
of rent due from the tenant. The mort- 
gagee says that under the terms of the 
mortgage she is entitled to demand from 
the plaintiffs any arrears of rent that 
remain unrealized from the tenants on the 
date of redemption. Under this head she 
corned a sum of Rs. 534-2-3. It is admitted 
that there is such a contract contained in 
the mortgages in question. The learned 
J udge has refused to accept this claim of 
the mortgagee on the ground that there is 
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no proof on the record of any such arrears 
In appeal before me no proof is pointed- 
out. What is argued is that the claim was 
included in the accounts filed by the de- 
fendant aud that the plaintiffs did not 
expressly deny those accounts. From the 
fact that the record does not contain any 
express and specified denial of the accuracy 
of the accounts filed by the plaintiffs I am 
unable to infer that they admitted them. 

It was the mortgagee's duty to support her 
accounts by evidence. She did not dis- 
charge that duty. The learned District 
Judge was, therefore, right in rejecting this 
claim of the mortgagee. 

The last, ground taken was that the 
learned Judge has wrongly directed that the 
exclusion of the interest on a sum of 
Rs. 500 for the period between the 22nd 
May 1900 and the 16th April 1918. The 
learned Pleader for the respondents frankly 
admits that the learned Judge in the Court 
below has made an error in this respect. 
This sum of Rs. 50J is part consideration 
of the loan advanced under Ex. B-3 and 
the mortgagee, was under an obligation to 
pay it to a previous creditor of the mort- 
gagor. She did not pay it until the 16th 
April 1918 (Ex. B 5). But when she paid it 
she paid Rs. 1,088-12-0 instead of Rs 500 as 
is shown by Ex. 5. The mortgagee does not 
claim the former amount from the mort- 
gagors. She only asks for interest on the 
sum of Rs 500 as stipulated for in the 
mortgage fEx. B-2). This she is entitled 
to. The decree of the lower Appellate 
Court will, therefore, be modified to this 
extent also. 

The above were all the points urged in 
support of the appeal which is hereby dis- 
missed except in so far as i9 indicated in 
this judgment. As regards costs the appel- 
lant will be entitled to costs in this Court 
in relation to the items which I have 
allowed in her favour in this judgment 
For the rest of the appeal she will pay 
the costs of the respondents. The order of 
the lower Appellate Court as to costs is 
maintained. 

N - a • Decree modified. 


KANIZ FIZZA BIBI v. DATA DI.V. 

The 
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MADRAS HIGH COURT. 

Osiginal Side Appeal No. 109 op 192;}. 

November 24, 1924. 

^ Present:— Mr. Vi -tor Murray Coutts- 
Trolter, Chief Justice, and Mr. Justice 
Srinivasa Ivengar. 
KRISHNA DOSS VITTALDOSS— 
Defexdax r— Appellant 


which we are concerned, I do not agree with 
it. But I am by no means convinced that 
that case is an authority for the pure 
position for which it was cited. The 
appeal must be dismissed. The appellant 
will pay plaint ifTs- respondents’ costs. '1 he 
memorandum of objections is dismissed, no 
order as to costs. 


versus 

GHANSH \MD03S and otmep.s— 
Plaintiffs- Respondents. 

Letters Pattnt (Mai.), cl 12— "Suit for land", u-hat 
is— Suit for management of trust, whethtrsuit for 
lanl. 

A suit for the accounts of the management of a 
trust and foi its administration is not a "suit for 
land" within the meaning of cl. 12 of the Letters 
Patent of the Madras High <_’ mrl. though the whole 
of the immoveable property belonging to the trust 
may be outside the local limits of the jurisdiction 
of the High Court in its Original. Side, [p 188, col. 2.) 

Srinivasa .1 hirthy v. Ven'tatararaia Iyengar, 11 
lnd. Cas 117; 31 M 257; 15 C. U\ N. 711; 8 A L .T. 
771; 13 Rom L R. 52J; 1011 ) 2 M \V. N. 375; 1 1 C. L. 
J. til; 21 M L J. G69; 10 M L. T 263 ;P. C ). relied on. 

Per Srinivasa Iyengar, .L— The expression "suit 
for land" must be construed as an action the primary 
obj;ct of which is to establish claims regarding title 
to prop 2 rtyor possession of property and no suit can 
be described as a "suit for land" as the result of the 
decision in which the title to, or possession of, 
immoveable property will not in any manner or 
measure be directly affected, [ihii ] 

Appeal from the judgment of Mr. Justice 
Devadoss, dated the 16th November 1923, 
passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High 
Court, in C. S. No. 7.'1 of 1923. 

The Advocate-Oeneral, for the Appellant. 

Mr. Kugent Grant, for the Respondents. 

JUDGMENT. 

Coutts-Trotter, C. J.— No one. it 
seems to me, using language in its natural 
sense would ever think of describing this 
plaint (after the excision of two prayers 
which Mr. Grant gave up) as being a suit 
for land. But it is said that there are 
decisions of this and other Courts which 
comoel such a construction to be put upon 
those words as would bring the present suit 
within them. It is sufficient for me to say 
that I do not think that any of the autho- 
rities cited has that effect. 1 only desire to 
say one thing, and that is chiefly in refer- 
ence to the case of Srinivasa Aiyangar v. 
Kunnappu Chelti (1). If that case is to lie 
supposed to say that you are entitled to 
look at the amended C. P. C. for the pur- 
pose of construing the words of the earlier 
Statute, namely, the Letters Patent with 

,li 33 led. Cas. 936; 33 M. L. J. 120. 


Srinivasa Iyengar, J.— The expres- 
sion "suit for land” it seems to me must 
be construed as an action, the primary 
object of which is to establish claims 
regarding the title to property or posses- 
sion of property and no suit can be 
described as a ‘suit for land’ as the result 
of the decision in which the title to, or 
possession of, immoveable property will 
not in any manner or measure be directly 
affected. Further, the proposition "for” in 
the expression “suit for land” would seem 
to indicate that the title to or possession 
of, immoveable properly must be the pri- 
mary object of the action. A suit for an 
office or for the removal of a person from 
an office is a well known form of aclion. 
This is a suit merely for the accounts of 
the management of a trust and for the 
administration of a trust. The decision of 
this Court, confirmed by the Privy Council 
in the case of Srinivasa Mooithy v. Ven- 
katavarada Iyengar (2) is that an action 
for administration of an estate is not a suit 
for land, even though the whole of the 
immoveable property belonging to the 
estate may be outside the local limits of 
the Court' I do not see how on principle 
the present suit differs from an administra- 
tion action. This being a suit for an 
account of the management of a trust by 
the first and second defendants and really 
a suit forihe administration of a trust re- 
ferred to in the plaint, it seems to me that 
the same principle applies and it cannot 
possibly be described as a “suit for land," 
and, therefore, excluded from the jurisdic- 
tion of this Court. The learned Judge was 
right in that decision; I may also add that 
the original application made on behalf of 
the fiist defendant to the learned Judge 
was to revoke the leave to sue granted by 
the. Court, Leave to sue could not possibly 
have been granted in a case in which the 
whole of the property, the subject-matter of 
the suit, was outside the jurisdiction if 
the suit was a suit for land. Leave to sue 


(2) 11 lnd Cas. 4 17; 34 M 257; 15 C. W. N- Ml. 8 A- 
. J. 774; 13 Rom. L. R. 520; (1911; 2 M N. 37o; 14 
. L. J. Cl; 21 M. L. J. 609; 10 M. L. T. 2G3 C.). ( 



[9() I. C. 1025] MESHJI ilOORJI V. 

was applied for and obtained in this case, 
because all the defendants did not reside 
within the jurisdiction and part of the cause 
of action may be said to have arisen beyond 
the jurisdiction of this Court. That leave 
to sue was granted in the first instance 
ex parte. To revoke that leave would not 
be to confer or take away any jurisdiction 
possessed by the Court in respect of the 
suit if it was a suit for land. Even if the 
order of the learned Judge refusing to 
revoke the leave to sue be set aside, 
the question would still remain, whether 
this Court had jurisdiction in respect 
of the suit. But Air. Grant on behalf of 
the respondent, intimated that this appeal 
might be dealt with, as though it was an 
appeal from a decision on a preliminary 
question whether the Court had jurisdiction 
to try the action; and, by consent of both 
the appellant and the respondents, the, 
appeal was so treated. The result of our 
decision, therefore, is that the Court has 
jurisdiction in this particular case having 
regard to the nature of the suit. I agree 
that the appeal should be dismissed with 
costs. 

v. n. v. Appeal dismissed. 

z. K. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal 
No. 14 of 1924. 

July 29, 1924. 

Present:— Bir Lallubhai Shah, Kt., 
Acting Chief Justice, and Air. Justice 
Kincaid. 

MEGHJI MOORJI — Plaintiff- 
Appellant 
versus 

TYEBALLI KAMRUDDIN— 
Dkfbndant— Respondent. 

Vendor and purchaser- Ayreement to sell— Part- 
mment of purchase-money-Marketable title . stipula- 

a7W/cr ° f Jmiession - Vcndor < 

Jj 1 ! • 3t - here ma ? be “ ef kctual waiver of 

“J H n ““"^ement, it must be intentional 
|f d |fl il] fU kn ° Wledge o£lhe circumstances. 

jf the purchaser enters into possession or pavs the 
" b ° ,e J? r . ^ ar ° f th u P urc hase-money, or does' other 
1 a purchaser is not bound to do until a 
good title has been made, he may be deemed to have 
waived objections to the title, fp. 193 col 1 1 

i“ir ti0Q 89 ', vhether . ‘he objection as to title 
I s waived, is one of fact, and it may be tliat under 
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• 

certain circumstances the payment of purchase- 
money may indicate a waiver on the purchasers 
part. [p. 1U3, col. 1.] 

Wh'rc there is an agreement for sale, and where 
th?re has been transfer uf pr.s.se^si' n in pursuance of 
that agreement to t lit- purchaser and tli*- contract price 
has been received by the vendor, th*.* vendor ran rot 
recover back the possession, but must lie prepaien to 
fnllil the contract by executing a conveyance, (p. 114, 
col 1.] 

Bapu Apaji v. Kashinnth Sadoba , 30 lad. Cas. 103; 
41 B. 43c; ID Bom. L. K. 100, referred to. 

Appeal from the judgment of Mr. Justice 
Fawcet. 

FACTS.— The cause of action in the 
present suit arose out of a series of sale 
transactions with respect to a house situate 
in Bombay. In the first place the land 
on which the buildings were located was 
leased by its owners in 1861 for a period of 
99 years with a freedom to the lessees, their 
heirs and assigns, to have a renewal of the 
lease from time to time, for like number 
of years in perpetuity, and under the same 
yearly rent. In 1901, the laud was sublet 
under the same conditions of perpetual 
lease, the lessor agreeing to renew the lease, 
‘ if and when, he gets a renewal from his 
lessors." 

The first sale transaction of the house 
was effected on November 29, 1919 , i u 
which one P. D. Lelinwala agreed to sell’ the 
lease hold property to Tyeballi Kamruddin 
the present defendant, for Ks. 1,28,000 and 
received Rs. 12.00U as earnest money and 
undertook to complete the sale within two 
months. The seller undertook to convev a 
marketable title free from all reasonable 
doubts subject to the above mentioned lease 
of the provisions of which the purchaser was 
considered to have full knowledge. Messrs 
Alulla and Mulla were engaged by’the pur- 
chaser to complete this transaction 

lhe second sale transaction of the same 

property took place on January 20 199(1 
and the property was re-sold by its new 

Rr e i r 7imn de K nda J nt) t0 the P lainfilT for 

Rs. 1,7-, 000 who advanced Rs 10000 as 

X eS v LT ey ‘ n pu , rSUance of the Street. 

The vendor agreed to duly make out a 
marketable title. The same Solicitors were 
engaged in this transaction as well 

On February 21, 1920, a third sale trans- 
action was made. The plaintiff sold ill 
property to Simon and Moti Lai at a 
of Rs. i8,000 and hound himself to ^ 
sell the same to the purchase 3 
same conditions subject to which hi ft 
purchased from his vendor ™ oft ft 
defendant, The Attorneys for The p 
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chasers in the transaction were Messrs. 
Judah and Solomon. 

The plaintiff paid a sum of Rs. 1,20,000 
to Mul la and Mulla, the Attorneys of tiie 
defendant, as part-pavment of the price. 
Out of this amount Rs. 1,16,000 was paid 
to the vendor in the first transaction who 
had received Rs. 12,000 already as earnest 
money and who was thus fully paid. The 
defendant to whom the title was now 
passed demanded Rs. 46,000 which remained 
due from the plaintiff before he was ready 
to execute the sale-deed in favour of the 
plaintiff. 

In the meantime the purchasers in the 
third transaction raised an objection that 
the plaintiff had not made out a market- 
able title and that the clause about 
the renewal of the lease dated March 7, 
1901, did not make out the tenure of the 
property to be a perpetual lease, because 
it only provided that the lessor shall renew 
the lease in favour of the lessee “if and 
when" he obtained a renewal from the 
landlord, but the lessor was not bound to 
obtain that renewal. 

The plaintiff on the one hand being press- 
ed by the defendant for the payment of 
the balance of the sale-price, and on the 
other, by his purchasers being confronted 
by the plea of having failed to pass a 
marketable title took out an originating 
summons in which he put the differences 
between him and sub-purchasers for the con- 
sideration of the Court. The answer went 
against him as it decided that the market- 
able title was not made out as stipulated 
between the plaintiff and his purchasers 

The plaintiff, therefore, put an end to 
his contract with the defendant, and de- 
manded Rs. 1,2", 000 plus Rs. 10.000, the 
money advanced by him. The defendant 
alleged that the contract was completed 
and made a counter-claim of Rs. 46,000. 
The plaintiff, therefore, brought the suit 
against the defendant for the amount 
claimed by him. 

Mr. Judah (with him Mr. Collman), for 
the Appellant. 

Mr. Engineer (with him Mr. Desai ), for 
the Respondent. 

JUDGMENT. 

Shah, Ag, C. J.-[After stating the 
facts of the case His Lordship proceed- 
ed :— ] In the appeal before us on these 
fact 3 , it has been contended that there was 
no waiver on the part of the plaintiff to 
insist upon the stipulation as to the market- 
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able title being deduced by the defendant, 
that there was no estoppel, and that in fact 
as the title was not marketable, no decree 
for specific performance could be, and 
should be, passed under the circumstances 
of the case. On the other hand, it is urged 
that the plaintiff really authorised Messrs. 
Mulla and Mulla to complete the sale on 
April 20, 1920, and as a result of that author- 
ity which Messrs. Mulla and Mulla had, 
the assignment, Ex. 1, was prepaied, and 
as part payment of purchase money was 
paid by the plaintiff, he could not now 
call upon the defendant to make out a 
marketable title. In substance the argu- 
ment is that he effectively waived his right 
to the marketable title being made out by 
the defendant, when he accepted the title 
through his Solicitors on April 20. 

Before dealing with these points.it may 
be mentioned that it is not suggested before 
us that the plaintiff knew at the date of 
his contract with the defendant, or there- 
after, of the express terms upon which the 
defendant had agreed to buy from Lelin- 
wala. The finding on Issue No. 2 by the 
learned Trial Judge is not challengc4 
before us, nor is the finding on Issue No. 1 
questioned, and it is to be taken as found 
by the learned Trial Judge, that the plaint- 
iff did not know that he was only obtaining 
a leasehold title for a limited term. Though 
the learned Judge, does not consider it 
necessary to record any finding on Issue 
No. 6, which is whether the defendant has 
made out such title as he had agreed to 
make out, it is clear that for the purposes 
of this appeal it must be taken that in 
fact the title which the defendant was able 
to make out was not marketable. Though 
the learned Counsel for the defendant- 
respondent has made a somewhat faint 
attempt to suggest that it may be treated 
as an open question in this appeal, it seems 
to me that after the decision of the Court 
of Appeal between the plaintiff and the 
sub-purchaser, it cannot be treated as an 
open question. It maybe mentioned that 
though the parties to this litigation may 
have known generally that it was a lease- 
hold property, and not a freehold, it baa 
been assumed by the parties throughout 
in this case that they at least expected, and 

were entitled to expect, to 6 et a . r ‘® iL! 0 
the renewal of the lease in perpetuity. I he 
evidence of Mr. Dastur, who acted as a 
member of the firm of Messrs. Mulla and 
Mulla in connection with this contract both 
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for the defendant and the plaintiff, says at 
the end of his evidence 

“ We didn't quite notice the point regard- 
ing the difficulty as to renewal, winch 
was subsequently raised. But 1 believe I 
contended with Judah and Solomon that 
the plaintiff had never agreed to s:ll per- 
petual lease hold. When we examined 
the documents we took the title to be one 
of perpetual leasehold, 1 accepted the title 
on behalf of both, %iz„ defendant and 
plaintiff." 

There is no doubt from the correspond- 
ence, and also from the evidence recorded 
at the trial, that at least the plaintiff and 
his sub-purchasers to whom the property 
was sold on the same terms on which the 
plaintiff had bought from the defendant, 
were under the clear impression that at 
least title to a perpetual leasehold was to 
be made out. That is the basis upon which 
the questions raised on the originating 
summons were considered ; and that is the 
basis upon which the decision in that case 
proceeds. 

In this view it is clear that for the purpose 
of determining whether marketable title 
was made out, it must be taken that, though 
it was known to be a lease hold property, it 
was necessary to make out a title to a per- 
petual lease-hold or at least to the right to 
get such a lease hold. From this point of 
view it has been definitely held that as be- 
tween the plaintiff and his sub-purchasers 
the title was not marketable on the ground 
that Bai Avabai under the lease of 11)01 did 
not bind herself to take out a lease at the 
end of 99 years’ period fixed in the head- 
lease, but agreed that if and when the lease 
was renewed she and her heirs and assigns 
would pass on the benefit of that renewal 
to their lessee. That was not considered 
sufficient to give to the subsequent lessees 
the right to the renewal of the lease in per- 
petuity, and, therefore, the title was held to 
be defective. It is difficult to hold that as 
between the defendant and the plaintiff, if 
it is necessary for the defendant to make 
out a marketable title, that the delect does 
not exist. Taking it, therefore, for the 
purposes of this appeal that if it is essential 
for the defendant to make out a marketable 
title to this lease-hold property in the 
sense of the lessee getting the right to it 
as a permanent lease-hold, the defendant is 
not in a position to make out that title, 
according to the view taken in the pro- 
ceedings, to which. I have referred, 
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The main point, however, upon whichtbe 
decision of the lower Court is based, and 
which has been argued before u-. is the 
point :>f waiver as to the stipulation to 
make out a maiketable title Now it is 
clear that in order that there may be an 
effectual waiver of any stipulation in an 
agreement, it must be intentional and based 
upun full knowledge of the circumstances, 
then the question is whether the plaintiff 
in this case is proved to have waived his 
right to the benefit of this stipulation as to 
marketable title being made out by the 
defendant. In connection with this point, it 
is important to remember that Messrs. 
Mullaand Mulla had already investigated 
the title on behalf of the defendant with 
reference to his contract between the de- 
fendant and Lelinwala, and on this point 
the evidence of Mr Dastur is important:— 
"Q. Did you tell him what he was pur- 
chasing under his agreement? 

A. Yes, I did. That he was practically 
purchasing the interest of Tyeballi under 
his agreement. That is he was purchasing 
the property on ’the. same terms that 
Tyeballi had agreed to purchase fiom 
Lelinwala. The completion of the matter 
proceeded on that basis. I remember 
plaintiff’s agreement to sell to Simon and 
Motilal I wrote to Judah and Solomon, 
who represented Simon and Motilal, that 
this assignment would be direct to them. 
I must have received a letter from Judah 
and Solomon dated March 11, 1920, as per 
this press copy. They refused to complete 
before May 31. It was then decided to 
take an assignment in plaintiffs favour as 
Shioff and Vacliha were pressing to com- 
plete the matter on behalf of Lelinwala.’’ 

Then further on in cross-examination he 
says : — 

“ Mr. S. Mulla was only attending to the 
preparation of the agreement for sale be- 
tween Lelinwala and Tyeballi. After that 
I was attending to the matter. The title 
was practically investigated before the 
agreement was prepared. I had gone 
through the title-deed; so also had Mr. S. 
Mulla. After the agreement, was executed, 
we had gone through the title-deeds again 
and taken search in the Sub- Registrar’s 

°® ce - , ® ll « d , n ’ t taken search in that 
office (of head-lease of 1S69 ; his records 
begrn only from 1867). We began only 
with a title-deed of a certain date I don’t 
remember the year A clerk took the 
search, not I. I can t say it was complete^ 
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before plaintiff became our client. The 
notes of search are in the missing file. 1 
don’t know what took place between plaint- 
iff and S. Mulla, before plaintiff was sent to 
me There was not necessity to re invest i- 
gate the title after plaintiff became our 
client and 1 don’t think 1 did. The agree- 
ment between plaintiff and defendant was 
executed outside our office. Our advice 
was sought and in regard to that agree- 
ment by plaintiff after it had been 
executed.” 

This evidence clearly shows that practi- 
cally the title was investigated by .Messrs. 
Mulla and Mulla as regards the contract 
between Lelinwalaand Tyeballi, and they 
made no further effort when they were 
engiged by the plaintiff to investigate the 
title so far as the plaintiff was coucerned. 
They were apparently satisfied that a title 
to a perpetual lease-hold was sufficiently 
made out, and as they did not realize the 
defect which came to be subsequently 
discovered, they thought that there was no 
need to investigate the title further. But 
it must be remembered that all the know- 
ledge that Messrs. Mulla and Mulla had 
before the plaintiff engaged them for the 
purposes of the contract in question, was 
acquired by them on behalf of Tyeballi, 
and all the knowledge that they had acquir- 
ed as regards the terms of the contract 
between Lelinwala and Tyeballi as regards 
the lease could not be attributed to the 
plaintiff. In fact the learned Judge has not 
attributed that knowledge to the plaintiff, 
and quite rightly, under the circumstances. 
The fact appeals t.> be that Messrs. Mulla 
and Mulla being satisfied as to the market- 
able nature of the title, they naturally 
advised the defendant and the plaintiff 
accordingly, and they accepted that advice. 
The plaintiff paid Rs. l,24,Ut0 on April l(i, 
1920, a substantial part of which was used 
by Messrs. Mulla and Mulla for the purpose 
of netting the assignment, which is Ex. 1 
in the case. On April 20, 1*20, it was 
signed only by Lelinwala who got the 
balance of his money. The defendant 
beyond paying Rs. 12,000 as earnest 
money to Lelinwala had not paid any- 
thing' to him, and Rs. 1,16,000 paid on 
April 20 to Lelinwala was part of the money 
received by Messrs. Mulla and Mulla from 

the plaintiff. The plaintiff was not present 

at the time, and he never agreed in terms 
to a 'Ccpt the conveyance or assignment. It 
jji t»v - that thereafter two letters were 


written by Messrs. Mulla and Mulla to the 
plaintiff, one on May 5, 15)20, and the other 
on June 1, 1920. In the letter of May 5 it 
was distinctly stated that arrangement was 
made that defendant was to have possession 
of the property in the sense that he was to 
receive rents till the balance of the consider- 
ation money was not paid by the plaintiff 
to the defendant and Ex. 1 not completed, 
as it was intended to be completed. On 
June 1, again, there was a demand made 
for Rs. 46,OtO and for the completion of the 
document; but the plaintiff did not reply. 
Thereafter there was practically silence for 
a long time until we come to September 
and October when at the request of Messrs. 
Merwanji, Kola and Co., Messrs. Mulla and 
Mulla informed the plaintiff of what the 
defendant was demanding. As I have al- 
ready indicated in the statement of facts, 
that in December 1920, the plaintiff’s Soli- 
citors Messrs. Captain and Vaidya took prac- 
tically the same view as to the marketable 
nature of the title as Messrs. Mulla and 
Mulla, and on behalf of the plaintiff they 
did their best to make out a marketable 
title. Unfortunately, however, with the 
best of efforts on the part of the plaintiff 
to make out that position he failed, and on 
this time the silence of both parties, namely, 
of the defendant and the plaintiff, appears 
to me to be attributable to the fact that 
they were waiting to see the result of the 
proceedings taken by the plaintiff to make 
out a marketable title. As soon as the 
plaintiff found that he failed in his efforts 
to make out a marketable title, and that it 
was definitely held by the Court of Appeal 
that a marketable title was not made out, 
he at once wrote to the defendant s So l- 
citors saying that he did not complete the 
contract, 'and that the contract was to be 
treated as rescinded. 


I'aking the conduct of the plaintiff as a 
ole, it seems to me that he was first acting 
ording to the advice of Messrs. Mulla 
1 Mulla, and thereafter, according to the 
•ice of Messrs. Captain and Vaidya, and 
was as anxious as the defendant to > see 
the contract was put through, inat 
natural under the circumstances as he 
d to gain by making out that posi- 
if not as much as the defendant, at 
t to a certain extent, and the defend- 
was also interested in the san.e sense, 
refore.both thedefendantand the plain t- 

eally were waiting to see the result 9$ 
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the proceedings which the plaintiff took in 
this matter. 

I am not prepared to hold on these facts 
that there was an intentional waiver of the 
stipulation as to marketable title, for the 
simple reason that at the time he had no 
knowledge of all the circumstances. In fact 
there had been no independent investigation 
of title on his hehalf. Messrs. Mulla and 
Mulla who had already investigated the 
title thought that was sufficient, and under 
those circumstances it seems to me that it 
would not be right to hold that the plaintiff 
was consciously waiving his right to the 
benefit of the stipulation of marketable title 
in his agreement. As soon as Messrs. J udah 
and Solomon found the defect in the title, 
the plaintiff remained silent and waited 
to see the result of that dispute. He did 
his best to see that the dispute was settled 
in a manner he wished it to be settled. 
But he failed, and he at once put an end to 
the contract. Under the circumstances I 
am not satisfied that there was any waiver 
on the part of the plaintiff. Equally I am 
not satisfied that there was any estoppel in 
virtue of what happened on April 20, 1920, 
in connection with the assignment, Ex. 1. 
It is true that the plaintiff paid a part of 
the purchase money, and the best part of 
it was used for the purpose of paying off 
Lelinwala on behalf of the defendant by 
Messrs. Mulla and Mulla. It is also true, 
as pointed out by the learned Trial Judge, 
that if the purchaser enters into possession 
or pays the whole or part of the purchase- 
money, or does other acts, which a 
purchaser is not bound to do until a good 
title has been made, he may be deemed to 
have waived objections to the title. The 
question as to whether the objection as to 
title is waived, is one of fact, and it may 
be that under certain circumstances the 
payment of purchase-money may indicate a 
waiver on his part. But here it seems to 
me that the whole thing proceeded upon 
what may be described as an honest error 

° f ' e “ t ‘ he P art of Messrs. Mulla 

and Mulla in advising that marketable title 
was made out, and so far as the parties are 
concerned, it must be taken to be a case of 

proceeding on a common mistake induced by 
the advice of the Solicitors. 

With reference to this aspect of the case, 

Clifford (1), which the learned Judge had 

775i 45 Ll J - Ch - 800: 35 L.T. 

13 
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referred to, is somewhat similar to the 
persent case, and it is in favour of the 
plaintiff, and not against him. In that 
case it was distinctly agreed that it was 
to be assumed that a person who died in 
1841 was seized in fee of the freeholds, 
and that the defendant should not "require 
the production of or investigate or make 
any objection in respect of the prior title” 
thereto. The sub-purchaser happened to 
discover a defect after the title was accept- 
ed by the defendant and it was held that 
the defendant was not precluded by the 
condition or the acceptance of title from 
taking objection, and the Court could not 
decree specific performance. Although 
there was no fraud, there being a common 
mistake, the defendant there was held to 
be entitled to an inquiry as to the title to 
the freeholds at the date of the contract. 

Similarly here, though the matter pro- 
ceeded so far as the preparation of the 
assignment, Ex. 1, it seems .to me that 
when the defect was discovered subsequent- 
ly at the instance of the sub-purchasers 
from the plaintiff, the plaintiff is equally 
entitled to the benefit of the stipulation 
that marketable title was to be made out, 
even though he had in a sense accepted 
the title on April 20, 1920. Under the 
circumstances of this case it cannot bo 
inferred that he waived his right to the 
stipulation or that he was estopped. In 
fact the basis for the plea of estoppel 
appears to me to be weaker even than the 
plea as to waiver. Beyond the conduct as 
indicated by what happened on April 20, 
1920, there is nothing in the conduct of 

the plaintiff to show that he ever represented 

to the defendant, or that the defendant 
was in any sense iniluenced by the repre- 
sentation, that the title was good. In fact 
both of them were advised by the common 
Solicitors Messrs. Mulla and Mulla, and 
whatever the mistake underlying that 
advice may be, it was a case of a common 
mistake. It cannot be said in this case 
that the defendant acted on any belief 
induced by the representation of the plaint- 
The learned Judge has referred to the 
doctrine of part- performance as accepted 
in Bapu Apaji v. Kashimth Sadoba (2) 
After a careful consideration of the facts 
of this case, I do not see how that doctrine 
could apply to this case. There was no 


,(2) 39 lad. Cas. 103; 41 B. 438; 19 Bom. L. K 100, 
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question of any defect in the title of the 
vendor at all. Where there is an agree- 
ment for sale, and where there has been 
transfer of possession in pursuance of that 
agreement to the purchaser and the contract 
price has been received by the vendor, 
the vendor, cannot recover back the posses- 
sion, but must be prepared to fulfil the 
contract by executing a conveyance. 
That really is the result of that judgment. 
It is not at all clear, and it is not necessary 
for the purpose of this case to decide, 
as to whether in a given case where there 
is admittedly a defect in the title of the 
vendor, the purchaser could not, even if 
these things had happened, get the benefit 
of the plea that he was not bound to com- 
plete the contract. That must depend upon 
the circumstances of the case. That point 
did not arise for consideration in Bapu 
Apaji v. Kashinath Sad via (2), nor does it 
appear to have arisen for decision in any 
of the cases to which reference has been 
made in that judgment. For instance, in 
the case of Karulia Xanubhai v. Mansulch- 
ram (3) to which the learned Trial Judge 
has referred, there was no question of 
any defect in the title of the vendor at 
all. No doubt if a stage has been reached 
in a given case where practically the 
property has passed, though the legal 
ownership may not have, the question 
would arise as to whether the purchaser 
could repudiate the contract on the ground 
that no marketable title has been made 
out. The facts of the present case do 
not appear to me to invite the applica- 
tion of the principle underlying the decision 
in Bapu Appaji v. Kashina Ih Sadoba (2). 
In the first place, the possession such as 
there could be of this property, has been 
with the defendant, and has never been 
with the plaintiff. It is quite true that 
as a result of the arrangement it was 
intended to be given to the plaintiff, if he 
acted in a particular way. But he never 
did act in that way and he never took 
possession. The purchase-money was paid 
in part, and that fact does not appear to 
me to negative the possibility of a dispute 
as to marketable title arising bet ween the 
parties. The dispute did arise in fact, 
and I have already referred to the way 
in which that dispute was ultimately dis- 
posed of as between the plaintiff and his 
eub-purchaL s. The mere fact that Messrs, 

- • (3) 2i 13. 400, 2 Bom. L. R. 220; 12 lad. Dec. (k. s ) 
fOft 
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Mulla and Mulla came to the conclusion 
that the title was marketable and advised 
both the parties tore; on that basis and that 
both parlies acted on that basis up to a 
certain point, does not preclude the plaint- 
iff from taking up the position, if he is 
otherwise able to make out that the title is 
not marketable. The decision in M'Culloch 
v. Gregory (4) appears lobe in point. It 
is not necessary to refer to the observa- 
tions of the Vice-Chancellor in that case 
in detail. But the principle underlying 
that decision applies to the fact of 
this case. If we were to hold that the 
plaintiff is estopped from making out the 
plea that the title is not marketable, or 
that he has waived his right to the benefit 
of the stipulation about a marketable title, 
we would practically be holding that he 

was bound bv the advice of Messrs. Mulla 
• 

and Mulla which both parties accepted for 
the time being. 

On the whole, therefore, we are satisfied 
that the view taken by the learned Judge 
in this case is wrong. We allow this 
appeal, set aside the decree of the Trial 
Court and pass a decree in favour of the 
plaintiff for Rs. 1.20,000 with interest at 
six percent from this date until payment, 
with costs of the appeal and of the suit. 
The defendant's counter claim is dismissed. 
The decietal amount to be a charge on the 
property in question. We further direct 
that the amount paid by the defendant 
to Messrs. Merwanji Kola & Co., under the 
order of this Court dated November 18/ 
1921, as representing the net r^nts of the 
properly recovered by the defendant should 
be paid over to the plaintiff in part satisfac- 
tion of this decree. 

K s n Appeal allowed. 

(41 (1855) 1 K. & J. 286; 3 Eq. R. 495; 24 L. J. Ch. 
246; 3 W. R. 231. 


PATNA HIGH COURT. 

Civil Revision No. 93 of 1925. 

May 25, 1925. 

Present .—Mr. Justice Sen. 

K AWLESHWAR LAL— Petitioner 

versus 

SATYA BRATA BANERJI and another 
- Opposite Party. 

Provincial Small Cause Courts Act (IX of 1887), s- jj 
—Ex parte decree, application to let an dc-Dcpostt 
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or security, absence of— Procedure— Dismissal of 
application. 

Defendant made an application to set aside an cj 
parte decree passed against him by a Small Cause 
Court. The Court directed the defendant to file 
security under s. 17 of the Provincial Small Cause 
Courts Act by a certain date One day before that 
date defendant tiled a draft security bond for 
approval by the Court undertaking to register it 
after such approval. On the date fixed the Court 
passed an order dismissing the application on the 
ground that it was not accompanied by a deposit or 
security. No further application was made by the 
defendant within limitation to set aside the decree: 

Held, that inasmuch as the application was not 
accompanied by a deposit or security as required by 
s. 17 of the Provincial Small Causa Courts Act and 
no further application supported by a deposit or by a 
proper security was made within limitation, the Court 
had no option but to dismiss the application. 

Revision from an order of the Subor- 
dinate Judge, Arrah, dated the 10th 
December 1924. 

Mr. Bhagican Prasad, for the Petitioner. 
Mr. Benoy Bhvsan Mvkhc rji, for the 
Opposite Party. 

JUDGMENT.— The petitioner is de- 
fendat No. 2 in a suit instituted before 
the Small Cause Court Judge of Arrah 
for recovery of a sum of Rs. 459 principal 
with interest. 

On the 15th of December 1921 the peti- 
tioner filed his written statement stating 
that he had no concern whatsover with the 
transaction referred to in the plaint and 
denying all liability on that account. On 
the same day the case was decreed e.t parte. 

On the 16th December 1924 the petitioner 
made an application under 0. IX, r. 13 of 
the C.P. C. for setting aside the ex parte. 
decree purporting to show sufficient cause 
for hie non-appearance at the time when 
the suit came on for hearing. On the 17th 
December 1924 the learned Subordinate 
Judge directed the petitioner to file security 
5 “e extort of the decretal amount by 
the 20th December 1924. 

It appears that on the 19th December 
1924 the petitioner filed a draft security 
bond for approval by the Court under- 
n *W tcr il ^er such approval. 

fn^ m t,he - 2Ot ^ th0 ?? urt passed an order 
dismissing the application on the ground 

that the petition was not, as it should 
security 611 acCompanied b ? a deposit or 

Jk?0 ft Sir™ 1 , f he ap Pl icat ion 

°i 7 X ' i }u 4 ohv . 10 ^ ln accordance 
with s. 17 of the Provincial Small Cause 

Courts Act which lays down the procedure 

fpr a cheap and expeditious disposal of petty 

flate, It Provides .ft»t “AnTppliS 


KAWLESHWAR LAL V. SATYA BRATA BANERJI. 


195 


for an order to set aside a decree passed 
ex parte or for a review of judgment shall 
at the time of presenting his application 
either deposit in the Court the. amount 
due f r om him under the decree orin pur- 
suance of the judgment, or give security 
to the satisfaction of the Court for the 
performance of the decree or compliance 
with the judgment as the Court might 
direct". In other words such an applica- 
tion would be deemed incompetent unless 
accompanied by a deposit of the decretal 
amount in Court or by security sufficient 
to the satisfaction of the Court for the 
performance of the decree. 

It is contended by the learned Vakil 
appearing for the petitioner that inasmuch 
as the period of limitation for presenting 
such application had not as yet expired it 
was open to him to present his applica- 
tion supported by proper security at any- 
time prior to the 14th of January, the date 
when such period would have expired, 
This view is supported by the decision in 
the case of Jcun Muchi v. Hudhiram Muchi 
(1) and Assail Mahomed v. Rahim Sahib (2). 
Both these cases lay down that “Although 
an application made without compliance 
with the provisions of s. 17 of the Provincial 
Small Cau=e Courts Act is to be deemed 
incompetent yet a subsequent application 
made within the period of limitation with 
proper observance of the provisions of that 
section would be competent and should be 
entertained." 

Now, in this case what happened was 
that no such application was made after- 
ivaids. The application in this case whe- 
ther deemed to have been filed on the 
lbth December, or the 20th of December, 
was obviously not competent, as there was 
no security before the Court but onlv a 
draft security and, unfortunately, no attempt 
was made subsequently to make an applica- 
tion supported bv a deposit of the decretal 
amouut or by a proper security. 

The facts of the persent case are, there- 
fore, clearly distinguishable from those of 
the cases above-mentioned in which an 
application with proper security was made 
withm the statutory period of limitation 
in the circumstances this application 
must be dismissed with costs. 

z - K - Application dismissed, 

t s aa ss;^^ .1, „„ 
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0AULAT V. RAMAPPA. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 19-B of 1923. 

February 11. 1921. 

Preset:- Mr. Kinkhede. A. J. C. 

DA U LAT— Plai stiff— Appei last 

versus 

RAMAPPA— Defendant— Respondent. 

Civil Procedure Code {Act V of 1008), <K XX 7, 
r. 63—Berar Land Revenue Code , 1806, s ['6-1 
— Evidence Act (1 of IS? Jt y ss. 1 10— Execution of 
decree— Claim proceedings- Procedure - Title suit — 
Burden of proof— Entr:j in Record of Rights Posses- 
sion-Presumption. 

The policy of the Legislature is to secure the speedy 
settlement of questions of title raised in claim pro- 
ceedings and the linding of a (’curt in such a proceed- 
ing is a summary decision from which the suit allow- 
ed by r. G3, 0. XXI of the. 1\ C.. is simply a form of 
appeal. The object of the Legislature in prescribing a 
suit by way of appeal is to give the parties an oppor- 
tunity of placing their respective cases before a Court, 
because a summary investigation might not have 
furnished sufficient material for a decision by an 
Appel late Court.jp. 197, eol 1 

Sardhari Lai v. Ambika pershad , 15 C 5-1; 15 I. A. 
123; 5 Sar. P. (J. J 172; 12 Ind. Jur. 210; 7 Ind Dec. 
(N s.) 931 (P. C.‘, Phul Kumar i v. Ghanshyam Misra, 
35 (5 202 ; 7 C. I.. 3. 33; 12 0. W. N. 169; 10 Bom. I . 
K. 1; 5 A. L. 3. 10; 17 M. L. 3. CIS; 2 M. 1, T. 5UG; 14 
Bur. L. R. 41; 35 1. A. 22 ( l\ C.\ Yedalingam Pillai v. 
Vcerathal , 51 Ind. C :s. 550; 37 M. L. J. 517 at pp. 553, 
551; 20 M. L. T. 513; flSSCH M W. X. 77, relied on. 

Under the provisions of s. 1)0-1 of the Berar Land 
Revenue Code an entry in tin* Record of Rights carries 
with it a presumption of correctness and would sup- 
port the title, or, at any rate, the possession, of the 
recorded holder of a survey number. The absence of 
any plea that the plaintiff is out of possession would 
also entitle him to the presumption under s. 110 of the 
Evidence Act that lie is in possession as an owner, 
and where the question of possession has not been 
investigated in claim proceedings these statutory pre- 
sumptions would entitle the plaintiff to succeed in his 
title suit in the absence of any evidence of rebuttal, 
[p. 197, cols. 1 6 2.] 

Case-law discussed. 

Appeal against a decree of the District 
Judge, Amraoti. in Civil Appeal No. 68 of 
1922, dated the 11th October 1922. 

Mr. G V. Deshmukh, for the Appellant. 

Mr. D. T. Mangalmurti, for the Respond- 
ent. 

JUDGMENT.— The defendant- respond- 
ent attached entire tiled Survey Xo. 19 sub- 
division Xo. 1 area 8 acres 19 ginithas rent 
Rs. 21 5-6 at Monza Bhilapur taluq moashi in 
execution of his decree in Civil Suit Xo. 1354 
of 1020 as if it is the property of his judg- 
ment-debtor Panjabrao Manikrao. The 
attachment was made on 25th September 
1921 from plaintiff’s possession. It gave rise 
to an objection by the plaintiff-appellant on 
the basio of bis registered sale-deed dated 
6th April 1914 for Re. 1,940-10 out of which 
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Rs. 1,800 formed the consideration of a 
mortgage which the vendee executed in 
favour of the vendor under the same date 
and Rs. 1 10- 10 were paid in ca^li before the 
Sub Registrar. The objection was summari- 
ly rejected on 16th Xovember 1921 on the 
ground of its being unnecessarily delated. 
Hence this suit for declaration that the field 
belongs solely to plaintiff and is in his 
possession, and that the same is not liable 
to attachment and sale in execution of the 
defendant's decree as the property of his 
judgment debtor. This suit was filed on 22nd 
February 1922. The defence which was 
recorded hv Mr. Y. S. Jamdar, Munsif, was 
very short. It may he reproduced here : 

“Plaintiff’s purchase is denied. It is 
denied, bogus, fraudulent, and also void 
under s. 53 of Transfer of Property Act 
being made to defeat and delay the de- 
fendant’s and other cieditors’ claims. The 
judgment debtor and plaintiff are inavas 
bhau and they are colluding against the 
defendant. The claim is denied.’’ 

In these meagre pleadings there is no 
denial of the plaintiff’s express allegation 
that he was and is in possession of the 
properly. 

The issues framed are 

1. Is plaintiff a bona fide purchaser for 

value? _ 

2. Is plaintiff's purchase void under s. 5o 

of Transfer of Properly Act? , 

3 Is plaintiff entitled to the relief 
claimed ? 

The case, however, came before another 
Judge at the stage of evidence. He held 
on Issue Xo. 1 that because Rs. 1.800 were 
covered bv a mortgage and only Rs. 140-10 
were paid in cash the transaction was bogus 
and that the vendee was in possession were 
consequents considered unreliable. Issue 
Xo. 2 was found against the defendant lor 
want of evidence. In the end the claim 
was dismissed on the ground that the sale 
in plaintiff’s favour was bogus. 

The District Judge has simply conhrmea 
the finding on Issue No. 1 and dismissed 
the plaintiff’s appeal. The plaintiff comes 
up in second appeal and contends that lor 
want of a denial on the defendant s part of 
his express allegation of P°f essl _ on n p 
defendant must under 0. VIII, r. 5, U £ 
C., be treated to have admitted it, that m 
any case the absence of an issue on that 
point has prejudiced him in the ma 
production of documentary evidence for 

corroborating the oral testimony of W 
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witnesses as to possession. _ That the only 
question which the Executing Court is au- 
thorized to enquire into is question of bare 
possession. But in the objection case tint 
question even was not considered, because, 
the Court preferred to follow the other 
course allowed by law not to make the 
equiry under 0. XXI, r. 5S, C. P. C., which 
is termed an “investigation" and “not a 
trial of issues between the parties.” The 
policy of the Legislature is to secure the 
speedy settlement of questions of title 
raised at execution sales : Sardhari Lai v. 
Ambika Pershad (1) and the finding of a 
Court is a summary decision from which 
the suit allowed by r. 63 is simply a form of 
appeal; Phul Kumari v. Ghanshyam Misra 
(2). The object of the Legislature in pre- 
scribing a suit by way of appeal appears to 
be to give the parties an opportunity of 
placing their respective cases before a 
Court, because summary investigation might 
not have furnished sufficient material for 
a decision by an Appellate Court : see 
Vedalingam Pillai v. Veerathal (3). 

It will thus be seen that the question of 
title under the sale-deed was not and could 
not be within the scope of the enquiry 
even if the same had been made under 
0. XXI, r. 58, C. P. C., and consequently 
the burden of proof is on the plaintiff as 
in other c ises and not in any special sense. 
The burden, therefore, of introducing the 
evidence only is on him. This he has 
sufficiently done in this case. The plaintiff 
had it appears filed with the plaint a true 
copy of an entry in the Record of Rights 
showing that the field was entered in his 
name. This is marked Ex. P 1. 1 find no 
reference to this document. Under the pro- 
visions of s. 93-1 of the Berar Land Revenue 
Code such an entry carries with it a pre- 
sumption of correctness, and would support 
the title of the recorded holder of the 
survey number or at any rate his pos- 
session. The absence of any plea that the 
apparent purchaser was out of possession 
would also entitle plaintiff to the law's pre- 
sumption under s. 110, Indian Evidence 
Act, that he was in possession as an owner, 
ihere was no investigation in the summary 
proceedings, and it could not, therefore, be 

Inj’lir 2ift 2 7l^ n A ' , 123; 5Sar P - C- J. 172; 12 
In-1 Jnr. 210, 7 Ind. Dec. (n. s.) 031 (P. C ) 

t o ?.\ C A 20 f n'Ai ?, 12 0 W N - I69 - 10 

h lil: *. r. I H<p cf 8; 2 u - L T - ** 

WS.L.S 1 nSi£lt.Vn 5,,alp|,iM ' 551; 


rauappa! 

said that even plaintiff's bare possession 
was negatived by virtue of the order re- 
jecting his objection petition, much less 
could it negative plaint id’s possession of 
title: cf. Vedalingam Pillai v. Veerathal 
(3). The nature of the enquiry is a 
summary one. Rights relating to property 
far beyond the pecuniary jurisdiction of a 
tribunal in regard to suits cannot be dispos- 
ed of on the claim petition. Can the Legis- 
lature have contemplated such far reaching 
consequences to an order made under such 
circumstances as to conclude the right and 
title of the parties for all time to come, 
(page 550*) ? An order passed without 
any jurisdiction, could much less have such 
an effect. Of course, if there had been an 
investigation, the matter would have been 
slightly different because the order negativ- 
ing the plaintiff's possession would have 
added to the burden, and the Court would 
have demanded greater degree of convinc- 
ing proof on that point ; no doubt the 
establishment of his title under the sale- 
deed must necessarily come to his aid in 
proving his possession iu the regular suit. 

Here we have absolutely nothing in the 
pleadings to go upon, or even to raise, a 
prima facie case against the plaintiff, be- 
yond a bare denial of the sale transaction 
and a collection of certain vague pet phrases 
in the defence. No attempt has at all been 
made to state any indicia or badges of 
fraud or unreality or other relevant facts in 
the pleadings tending to throw suspicion on 
the genuineness or bona fides of the transac- 
tion of sale, and so to cast a heavier onus 
on plaintiff, beyond a mere assertion that 
plaintiff was a mawas bhau of the judgment- 
debtor. But of Ibis relationship there i 9 
absolutely no proof on record. This weak 
defence which is really no challenge of the 
plaintiff’s bona fides, coupled with an 
omission to deny the fact of plaintiff’s 
possession over the field, enabled the plaint- 
iff easily to shift the onus of proof on to the 
defendant to show that what was appar- 
ently a sale was not a real sale, but that 
the transaction was mala fide and for no 
consideration. The express recital under 
such circumstances be treated rather as a 
sign of it3 genuineness followed as the sale 
was by transfer ..f possession, which is not 
disputed before me. The Court was, there- 
fore, bound to give to the plaintiff the 
benefit of the statutory presumption 
t hat attache 1 to thn entrv in the Record nf 
•Page of U M. L. J ,-[I2d] — - 
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Rights, and also, of (lie one provided for by 
s- 110 of 1 he Indian Evidence Act; the 
Court ought to have, therefore, held that 
in the absence of any evidence to the con- 
t.'ary the transaction of sale was a real 
transaction. No attempt has been made 
to show that the sale was in respect of the 
entire property, or that the plaintiff s pos- 
session was not as owner, but merely in 
trust for the judgment-debtor, nor do I 
find any evidence on recoid to show that 
there were several creditors of the judg- 
ment-debtor, whose claims were awaiting 
settlement in 1914 so as to raise any pre- 
sumption of an intention on the part of 
the debtor to enter into an unreal or fraudu- 
lent transfer. Much less is there any 
proof to show that plaintiff was a party to 
and shared in such an intention, even if 
such an intention on the part of the judg- 
ment-debtor be presumed for a moment. 
The First Court has decided Issue No. 2 
against the defendant. This all the more 
strengthens my view that the sale transac- 
tion is real. 

On the whole, I am not satisfied with the 
correctness of the view of law taken by the 
lower Courts and necessarily, therefore, 
the view of the facts is not such as binds 
me in second appeal. After carefully con- 
sidering the evidence on both sides, I come 
to the conclusion that there is preponder- 
ance of evidence on plaintiff’s side, and that 
he has established the reality and bona 
fidcs of the sale, and that the defendant has 
failed to show the contrary, and further that 
the plaintiff was entitled to a decree as 
prayed for. The decree appealed against is 
set aside and the plaintiff’s claim decreed 
with costs in all the three Courts. The 
defendant will bear his own costs through- 
out. 

s. D. Appeal accepted. 


uater-courses— Law in Buima same as in England— 
Loucr owner damming channel— Damage caused to 
higher owner's property— Liability of lower owner. 

In the case of a natural stream or water-course, 
each of the riparian owners is entitled to the unim- 
peded flow of water in its natural course and to its 
reasonable enjoyment ns it passes through his land os 
a natural incident of the ownership of his land; while 
in the case of an artificial water-course, any right of the 
owner to the flow of water-course must rest on prescrip- 
tion or grant from or contract with the owner of the 
land from which the water is artificially brought, [p. 
203, col. 1.] 

Menzies v. Breadalbane , (1828) 3 Bligh (n\ s.) 411; 4 
E. R 1387; 32 R. R. 103 and Orr-Ewing v. Cohjuhoum , 
(IS77) 2 App. Cns 839 at p. 84‘>, referred to. 

A water-course originally artificial may have been 
made under such circumstances, and have been used 
in such a way. that an owner of land situate on its bank 
will have nil the rights over it that a riparian owner 
would have if it had been a natural stream, [ibid.] 

Abdul Hakim v. Gonesh Dntt , 12 C. 323: 6 Ind. Dec. 
(.\\ s.) 220 and liickett v. Morris, (1806) l H. L. (Sc.) 
47: 12 Jur. (s. s.) 803; 14 L. T. 835, referred to. 

The law applicable in lower Burma to the flow of 
and flooding by fresh- water rivers or water-courses, 
whether they be natural or artificial, or trespasses on 
the bed or soil of such rivers and streams, i9 not differ- 
ent from the law as applied to similar subjects in 
England. !p. 1‘ 9, col. l.J 

Abdul Ilakim v. Gonesh Dull, 12 C. 323: 6 Ind Dec. 
(.\\ s.l 220 and Sankarappa Saicker v. Pari Naicker , 
21 Ind. Cas 62; 38 M. 149; (1913) M. W. 640; 25 M. L. 
J. 270, referred to. 

A raised road or bund ran transversely across a 
depressed ground through which flowed a chanm 1 of 
water, and was properly provided with a gap for tho 
flow and a bridge over the channel. The bund thus 
provided with an eye and a bridge to permit the inflow 
and out-flow of water, was interfered with by the ouner 
of the land lower down who filled up the eye and 
channel course thereat and converted an innocuous 
bund into a dam, which dammed hack the water on to 
the owner of the land higher up : 

Held. (1) that the owner cf the land lower down was 
responsible for the damage thus caused to the property 
of the higher owner; (p 206, col. 1] .... 

1 2‘ that it was wholly irrelevant who the body or 
person was which or who had actually formed tho 
channel, [ibid] 

Appeal from a judgment of the Chief ( ourt 
of Lower Burma (Mating Kin and Duck- 
worth, JJ ), dated the 31st May 1921, revers- 
ing that of the District Judge, Pyapon, 
dated the 27th September 1919. 

Messrs. G. Laurence , K. C , and Bestey , 
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JUDGMENT. 


jpd Atkinson.-This is an appeal 
a judgment of the Chief Court of 
et Burma (Maung Kin and Duckworth 
dated 31st May, 1921, .allowing the 
al of the respondents against a decree 
e District Court of Pyapon (Po Bye 
rict Judge; dated 27th September 1915/ 



the costs of the suit. 

The appellants in the second paragraph 
of their case allege that "the question raised 
is whether in Burma a lower agricultural 
owner is liable to compensate a higher 
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by which the said District Judge ordered _ Several maps of the locality were given 
the respondents to pay the appellants the in evidence; the two most intelligible and 
sum of Rs. 8, 821-4-8 bv wav of damages and useful were the first, a map marked Ex. 

- ■ A, and the second, dated in the year 

11)0 >-7, described as Ex. 2A. With almost 
perverted ingenuity the draftsman of these 
and, indeed, of many other maps, has 
owner is name iu compensaie a mguei omitted to place upon the face of them 
agricultural owner for damage to crops by any indication of the points of the compass, 
inundation caused by the blocking of a canal so that in dealing with them one is oblig- 
running through t he lands of the lower ed to use the words left and right, and 
owner by which the water would other- top and bottom of the map9 in order to 
wise have been drained from the land of the endeavour to fix any point or object. A 
higher owner." study of these two maps, however, enables 

In a sense, but only in a limited sense, one to get an idea of the terrain, especially 
is that statement accurate. Save in the a9 the map of 1906 represents what was the 
second and third of the reasons for their nature of the tract of country with which 
appeal it is put forward that the law the case is conversant before any of the 
applicable in Lower Burma to the flow of works were executed, the misuse of which 
and flooding by fresh-water rivers or is alleged to have caused the flooding, 
water-courses, whether they be natural or and as the second map, Ex. A, shows what 
artificial, or trespasses on the bed and soil were the features of that tract after these 
of such rivers and streams, is dilTeient works had been executed. The map of 1906-7 
from the law as applied to similar subjects purports to be a plan 126 of Sakangyi circle, 
in England. _ A little consideration of the Bogale township. It corresponded closely 
two cases cited, Abdul Hakim v. Conesh with the map Ex. A. 

Dutt (1), Sankarappa Naickcr v . Pari Naicker Many rivuletsor water-courses are depicted 
(2), will show that there is no conflict upon it. They correspond with those de- 
between the two systems of law, and it was picted upon Ex. A. The main difference 
not contended in argument on the hearing between them is that on the latter a pro- 
of the appeal that the general principles longation of the water-course from Singu 
of the laws of England touching the matters Chaung is to he found which is absent from 
above-mentioned did not apply to Lower 2A of 1906-7. 

Ti? a ' t . . . , , The water-course, styled extravagantly 

. e actl °n out of which the appeal has the canal, represented on A, and lettered 
b » r ° U f t V y Uvo appellants A, B, O, D, G, H, emptying into the sea 
( vho are husband and wife' in the District creek at A is precisely the same water-course 
oouit of ryapon, Lower Burma, to recover as is represented on the map of 1906-7 

; v a “2 a /iHT-' tln ? ** for ,he con ii n g from Singu Ciiaung and debouch- 

men! 8 !!} ° dlng by tbe ac f ts aild Procure- ing into the same sea cieek at the same 

of en p ddv td r fi e K entS ° f a large tr u Ct place - No douht the so-called canal is 
lonafn^?i 6854 n acres in L extent ' be * represented as being something broader 

proSvUy h of thSe^nd, ^ S 6 ^"^corresponding stretch of water- 
eeMon in whioh S! Q d Was ; ,n the course 0,1 the nia Pof 1906, but the fact 
red u ced'thaUhe v ord v & v ie I d e 6 ’ i 80 ° f vital im P° rtanc e is that all the rivulets 
of naddv instead nf ^ e ded 3,887 basket9 or watercourses are depicted as of the same 

o about 17 300 d Th. : T^i yi ^ ld widlh and kind - and resemble each other 

cj ded Z favour ^? fh? Stri0k i, J,,dge de ‘ ! n a11 res P ects - There could be no object 

awarded them Rs 8 R T, antS £? d in de - pi ? ting on this ma P a water-course, 

Chief Courtl appeaUever-edThfA The ex “? n * where none - ia fact - existed 
of the District Jud/re ani d the dccn i e T ien ' the map was made. The map, there- 
whichappeartothe Board st rfl°n P e 8 e r0 r dS absol ’. u 1 ft,y refutes the contention put 

indeed unsound, decided a S"" 1 " 1 W 1 i h ™ bardibood on b ehalfof 
eats’ favour the ies P° nd - the respondents, that before the canal was 

made its site was a mere depression in the 
$ J? T°i 2 n : 6 8) 22 °- earth surface through which no stream 

25 M. L,J d 276 a8 ' 62i 38 M< 14 °: ( 1913 ) M,W.n. 610 ; ran; but in which, after heavy rain, stag- 
' ! . ' ’ napt wat0 r for a time accumulated. No\y 
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'vh at was clone in 1913-14 was, in their 
Lordships' view, the widening a little, and 
deepening a little, possibly trimming the 
banks a little, of an existing ancient, fresh- 
water natural water-course, not in their view 
the making by excavation and such work 
of a watercourse, styled a canal, where none 
such theretofore existed. 

The lands of the first respondent lie 
to the left-hand side of the map, between 
the lands of the appellant and the sea 
creek Kyonkan Chaung. On the map Ex. 
A they are numbered 17, 18, 30, 31, 32. The 
other respondents are merely cultivators in 
the village of Kamakalu. The lands of 
the appellants are comprised in three kwins 
lying to the right of the first respondent's 
lands and named respectively Kasung 
Kgotto (both marked on Ex. A), and 
Sakangyi South and Casaung Ngotto (both 
marked on map B) They are numbered 
separately 1—14 on map marked B. In addi- 
tion to the refutation of the respondents’ 
suggestion as to there never having been 
formerly a rivulet or water-course where the 
canal exists now, one finds that several 
witnesses depose to there having been a 
small Vo where the bridge was afterwards 
erected, that a jungle log was placed acro c s 
the Yo before the bridge was built, which 
certainly suggests to their Lordships that 
this log was designed to fulfil the function of 
stepping stones to enable people to cross the 
stream, possibly dry-shodded and in safely. 

In the present case the early history of 
this locus in quo, this large tract of paddy 
land intersected with rivulets of water, 
large or small, is very vague. The evi- 
dence as to what were the rights and obli- 
gations which the inhabitants owed to each 
other in reference to these water- courses, 
the local law as to their regulation, their 
enjoyment and protection, is so confused 
and contradictory that it has occurred to 
the Board that it would possibly be better 
to reverse the usual order of procedure 
and, before dealing with the evidence of 
the ’ witnesses, the facts proved, and the 
rulings of the Judges, to demonstrate, by 
reference to four or five well known 
English cases, what the well-established 
law is touching the ilow of and Hooding by 
rivers and water-courses, the diminution of 
their currents or the diversion of their 
course, the trespass upon their beds, the 
incursion if "he sea upon one’s land, and 
the r asirn the owner may take to protect 
himstii, and then by applying a co-herent 


and consistent body of principles to the 
facts proved, thus endeavouring to solve in 
harmony with English Law the issues raised, 
considering any local law which may modify 
the English Law. 

The first of these cases is Bickettv. Morris 
(3). It deals with trespass on the alveus or 
bed of a fresh water water-course. 

The appellant obtained, in consideration 
of £10 paid by him, permission from a 
riparian owner on the river Kilmarnock, in 
Ayrshire, to extend a certain wall then 
standing on the respondents’ premises on 
to the alveus of the river as far as was 
indicated by a red line drawn on an identi- 
fied ordnance map. The appellant pro- 
ceeded to build the wall, but, as the re- 
spondents alleged, not in the direction 
indicated. The respondents accordingly 
applied for an interdict against him, and 
brought an action for a declaration that the 
appellant had no right to erect buildings 
on the solum of the river beyond the red 
line aforesaid. Lord Cranworth, in deliver- 
ing judgment, dealt at length with the 
legal points raised in the discussion. At 
page 56* of the report he said:— 

"By the law of Scotland, as by the law 
of England, when the lands of two con- 
terminous proprietors are separated from 
each other by a running stream of water, 
each proprietor is prima facie owner of 
the soil of the alveus or bed of the river 
ad medium filum aqua. The soil of the 
alveus is not the common property of the 
two proprietors, but the share of each be- 
longs to him in severalty, so that if from 
any cause, the course of the stream should 
be fermanenlly diverted, the proprietors 
on either side of the old channel would 
have a right to use the soil of the alveus, 
each of them up to what was the medium 
filum aqua, in the same way as they were 
entitled to the adjoining land. The ap- 
pellant contended that, as a consequence of 
this light, every riparian proprietor is at 
liberty at his pleasure to erect buildings 
on his share of the alveus, so long as other 
proprietors cannot show that damage is 
thereby occasioned or likely to be occasion- 
ed to Them. I do not think that is a tiue 

exposition of the law." 

Lord Cranworth then dealt, with tee 
difficulty, almost the impossibility, of de- 
termining in anticipation what damage may 

(3) (18661 1 H. L. (fee.) 47; 12 Jur. (N. a.) 803; 14 L. 
T 835 

•Page ol (1866; 1 H. L. (Sc.)— [£d7j 
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■ 'flood u-e-w the erection of 

complained of) could not be earned on... 
At p. 419 r he then said:— 

“But let us see nliat is said on this 
subject by the institutional writers on the 
law of Scotland.’' 

He then quotes with approval the follow- 


•result in . 

buildings on the alveus of a stream and 
speaking of the riparian proprietors, put 
their case succinctly in these words. 

“They are allowed to say, ‘We have all a 
common interest in the unrestricted flow 
of the water, and we forbid any interference 
with it.’ This is a plain, intelligible rule, 
easily understood, and easily fallowed, and 
from which I think your Lordships ought 
not to allow any departure." 

Lord Westbury, at page 61* of the report, 
thus expresses himself:— 

. “When, however, it is said, that proprietors 
of the bank of a running stream are 
entitled to the bed of the stream as their 
property usque ad medium filum, it does not, 
by any means, follow, that that property is 
capable of being used in the ordinary way, 
in whichsomuch land uncovered with water 
might be used; but it must be used in such 
a manner as not to affect the interest of 
riparian proprietors in the stream. Now, 
the interest of a riparian proprietor in the 
stream is not only to the extent of pre- 
venting its being diverted or diminished, 
but it would extend also to prevent thecourse 
being so interfered with or affected as to 
direct the current ip any different way that 
might possibly be attended .with damage at 
a future period to another proprietor.” 

So much as to interference with the alveus 
which is stated in the head note of this case 
to be sacked. 


ing passage from Erskine’s Institutes: 

“When a river threatens an alteration of 
the present channel, by which damage may 
arise to the proprietor of the adjacent or 
opposite ground, it is lawful for him to 
build a bulwark ripar. muniendae causa 
to prevent the loss of ground that is 
threatened by that encroachment,' 

Lord Eldon then proceeds so that 
the proprietor whose lands are threa- 
tened to be washed away, may, for the 
purpose of protecting his own property in a 
case of that description, raise a bank for 
his own security; but this bulwark must be 
so executed, as to prejudice neither the 
navigation, nor the grounds on the opposite 
of the river.” 

This right of navigation, however, is not 
a right of property. It is simply a right of 
way which must not be interfered with: 
OrrE icing v. Colquhoum (5). 

In Nield v. Lofidon & North Western 
Ry. (G), the defendants owned a canal 
which was threatened with an overflow 
into it of flood water from a neighbouring 
river, and, fearing damages to theirpremises 


In Menzies v. Breadalbane (4) it was held situated on the banks of the canal, placed 
that a proprietor on the bank of a river, across the canal some planks rising up 
having commenced the building of a higher than the level of the water in the 
mound, .which, according to the opinion canal, which, being obstructed when the 
and report of an engineer, would if com- flood increased, rose till it flooded the plaint- 
pleted, in times of ordinary flood throw the iff’s premises. In an action brought by the 
waters of the river on to the grounds of a plaintiff to recover damages for this injury, 


proprietor on the opposite bank- so as to 
overflow and injure them, should be res- 
trained by perpetual interdict from the 
further erection of any bulwark or other 
work which might have the effect of 
diverting the stream of the river in time of 
floods, t. e., ordinary flood, from its ac- 
customed course and throwing the same 
upon the lands of the appellant. ' Lord 
Eldon in delivering- the judgment of the 
House (at page 418f) said;— 

“It is v . unnecessary to trouble your Lord- 
ships with any observations on- the law of 

rtf na?l' ViVr'i;V^ ecaufie ^ c * ear beyond 
.^(4) (1828) 3 Bligh (n. s.) 414; 4 E. R. 1387; 32 R. R. 

“•Page of (lfbGjTH.' L. (Sc.)- [Ed } “ 

tPa$ea of (1828) 3 Bligh („. B .)-[£d.) 


it was held that the defendants were not 
liable on the ground that they had not 
brought on to the plaintiff’s premises the 
water which did the injury, and that there 
was no duty on the owners of a canal an- 
alogous to that resting on the owners of a 
natural watercourse not to impede the flow 
of the water down it. 

So much as regards fresh water streams. 
As regards the right of an owner of land 
whose land is exposed to the inroads of the 
sea, the case of Rex v. Commissioners of 
Sewers for Pagham{l), many times approved 

(5) (1877) 2 App. Cos. 839 at p. 846. * 

(6) (1874) 10 Ex. 4; 44 L. J. Ex. 15: 23 W. R. 60. 

(7) (1828) 8 B. & C. 355; 2 Muu & Ry. 468; 6 L. j K 

B. (o. s.) 338; 108 E. R. 1075/ 9 ’ ^ 
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of, is a distinct authority. In delivering 
his judgment that most able and learned 
Judge, Bayley, J.. stated the rule of law in 
these words:— 

“Every land owner exposed to the inroad 
of the sea has a right to protect himself, 
and is justitied in making and erecting 
such works as are necessary for that pur- 
pose, and the Commissioners (i.e, the de- 
fendants) may erect such defences as are 
necessary for the land entrusted to their 
superintendence. If, indeed, they made 
unnecessary or improper works, not with a 
view to the protection of the level, but with 
a malevolent intention, to injure the owner 
of other lands, they would be amenable to 
punishment by criminal information or 
indictment, for an abuse of the powers 
vested in them. But if they act bona fide, 
doing no more than they honestly think 
necessary for the protection of the level, 
(i.e., the land they superintend) their acts 
are justifiable, and those who sustain 
damage therefrom must protect them- 
selves." 

The last English case necessary to refer 
to on this subject is that of Whallty v. 
Lancashire A Yorkshire Ry. Co. (8). It is 
somewhat peculiar in its features. The 
defendants were proprietors of a railway 
which ran along from east to west over a 
flat country on a low embankment. A ditch 
ran along on each side of this embankment 
for the purpose of draining the railway. 
The surrounding land sloped from south- 
east to north-west, so that the land on the 
north west side of the railway embankment, 
where the damage occurred, was at a lower 
level than on the south-east side of the 
embankment. The plaintiff was a farmer 
occupying lands on the north-west side, the 
lower side of the railway, but separated 
from it by other lands belonging to other 
persons. By reason of an unprecedented 
rain fall a quantity of water which accumulat- 
ed on the south-eastern side of the embank- 
ment, was dammed up against it, and 
ultimately rose to such a height as to ex- 
pose the embankment to danger. This 
water, it was apparently considered, might 
possibly have percolated through the em- 
bankment, and in no sense did the Com- 
pany, as did the defendant in Rylands v. 
Fletcher (9), bring the water upon or up to 

(r ' (IftR}) 13 0. 15. D. 131; 53 L. J. Q. B. 235; 50 L. 
T. 5.' W. R. 711; 43 J. P. 500. 

(i?) (131 . ,) 3 H. L. 330; 37 L. J. Kx. 161; 19 L. T. 
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the Company’s lands, but when the water 
had risen to such a height that the defend- 
ants thought it was pecessary for the pro- 
tection of their embaukment, they caused 
trenches to be cut in the embankment, 
through which the water was enabled to 
escape to the north-west side of the 
railway and from thence to flow into the 
adjoininglands and ultimately to the plaint- 
iff’s land, damaging his crops. The case 
was tried before Mr. Justice Day and a 
Jury. The Jury found that the cutting of 
the trenches through which the water flow- 
ed was reasonably necessary for the pro- 
tection of the defendants’ property, that 
it was not done negligently, and that the 
plaintiff was injured by the water that so 
came through the trenches to the extent 
of £138 beyond what it would have been 
if the trenches had not been cut. On 
these findings the learned Judge gave 
judgment for the plaintiff for £130. Brett, 
M. R., deals in his judgment with the facts 
of the case and the principles applicable 
to it. At page 137* he said:— 

“But then it is suggested that if a person 
has not brought the danger on his land it 
makes a difference. So it does. If he has 
not brought the danger there, and without 
any act of his it breaks through his land 
on to his neighbour’s land, I take it he is 
not liable. In that case both have suffered 
from a common extraordinary danger, but 
one has suffered before the other; that is 
all In this case the water endanger- 

ed the embankment, and moreover it would 
have gone on to the plaintiff’s land in any 
event, but then if it had been left alone and 
allowed simply to percolate through the em- 
bankment, even though all of it would have 
gone on the plaintiff’s land, it wouldhavegone 
without doing the injury which was done by 
reason of its passing through the cuttings 
which the defendants made. The defendants 
did something for the preservation of their 
own property which transferred the misfor- 
tune from their land to that of the plaintiff, 
and, therefore, it seems to me that they are 
liable." 

Lord Justice Lindley, at page 140* of the 

report says : “It appears to me this 

case is more analogous to the Scotch case 
of Menzies v. Breadalbane (4) Field v. Lon- 
don & North Western Ry. (6) “It seems to 
me established by those cases that if an 
extraordinary flood is seen tobe coming 
upon land the owner of such land 

*Page of (1884) 13 9 . B. 
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from it, and so turn it away, without 
being responsible for the consequences, al- 
though his neighbour may be injured 
by it, 

"Rexv. Commissioner of Swers for Payham 
(7) is another step in the same direction 

We must look at the broad question 

which is, whether a land owner on whose 
land there is a sudden accumulation of 
water, brought there without any fault or 
act of his, is at liberty actively to let 
it off on to the land of his neighbour with- 
out making that neighbour any compen- 
sation for damages, because the land- 
owner, by doing so, has been able to save 
his own property from injury ? I can see 
no authority for that, and it appears to 
me the general rights and duties of land- 
owners are decidedly against it." 

Some point was made in this case to the 
effect that the stream alleged to have been 
stopped up was at bc-st merely an artificial 
water-course and not a natural one. In the 
latter case the successive riparian owners 
have been each entitled to the unimpeded 
flow of the water in its natural course, 
and to its reasonable enjoyment as it passes 
through 'his land as a natural incident of 
'the ownership of’ hi£ land. In the former 
6ase, however, any 'right of the owner to 
the -flour of the water must rest on 
prescription or grant from or contract with 
the owner of the land from which the 
water is artificially brought: Rameshur 
Pershad Karain 'Singh v. Knonj Ikhari 
PatAufc (10), Remit v. Great Eastern Ry. Co. 

There is, however, a well-established prin- 
ciple of law directly bearing upon this 
case and vitally affecting it, namelv, that 
a water-course originally artificial may 
have been made under such circumstances 
and have been used in such a way that an 
owner of land situate on its bank will have 
all the rights over it that a riparian owner 
would have if it had been a natural stream- 
Sutcliffe v. Booth (12), Holker v. Porrit (13), 

(10) (1879)4 A. Cl, 121; 4 0. 633; 6 I. A. 3’; 3 Sar P 

ci 1 2S1, °“ L ' R m: 2M ' 

3 - L J ' Q- U - 136; 9 Jur. (s. a.) 1037; 139 

(13) (1873) S.J'Jx. 107; 42 L. J. Rx. 85; 24 W. R 


It. is not necessary in order to apply the 
principles of these decisions to analyse the 
evidence in detail. It was proved by a 
Public Officer, the Superintendent of Land 
Records, and not contradicted, that this 
s t railed canal went right- up to the bound- 
ary of the appellants’ land ; while on the 
following five paragraphs of the written 
statement of the respondents they practical- 
ly admitted the facts founding the charge 
against them, though at the same time they 
misrepresent the conduct and action of 
the appellants. These paragraphs run 
thus:— 

(i. The said channel became wider and 
longer through erosion, with the result that 
the salt-water from Kyonkan Chaung over- 
flowed, on the lands of this defendant and 
of adjoining cultivators and caused damage 
thereto. 

7. In order to prevent such damage in 
or before the year 1914 the first defendant 
admits there was a bund erected across 
the said channel at a point where it flows 
through the land of this defendant and 
others. Such erection was said to be by the 
permission of Maung Thi Hla, the then 
Township Officer of Bogale. 

$. The said bund gave way in or about 
the year 1916-17, and this defendant with 
his assistants repaired the bund formerly 
erected at the same place where the original 
bund was erected without any objection 
on the part of the plaintiffs or anyone else, 

9. On the 1st July 1917 the first plant- 
iff and other illegally trespassed on the 
first defendant’s lands originally acquired 
and land purchased afterwards and opened 
the said bund, but the bund was erected 
again as there was no legal order and 
report that effect was made to Thugyi 
Maung Shwe Loon. 

10. On or about the 25th August. 1917, 
in pursuance of an order of the Deputy 
Commissioner of Pyapon, the said bund 
was opened, and after such date it has 
not been closed. 

The evidence and findings of the Judges 
upon these statement establish, as will 
presently be shown, that the defendants 
themselves erected the bund referred to 
in the second as well as in the third of 
these paragraphs. To effect this work they 
must have gone in upon the alveus of the 

JHU 1902 ’ 1 Ch G, ° at PP- G6 h 069, 673; 71 L, J. 
U. 396; 50 W. R. 511; 86 1* T- 309; 18 T. L, R, 
30i. 
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canal closed up with this bund the eye 
of the bridge what was the outfall of ' the 
canal into the sea, and thus have offended 
against the law as laid down in the English 
cases. The District Judge framed for 
himself certain issues and answered them 
thus: To the second issue he gave the 
answer that the canal was not a Govern- 
ment constructed work, but was for a long 
time before 1905 1907 a naturally- formed 
channel. The third issue so framed raD, 
“Did this canal facilitate the free out flow of 
rain. water from the plaintiffs’ (appellants’) 
paddy lands?" His answer ran thus: "There 
cannot be any doubt that as all the parties 
admitted the canal takes the water into the 
Kwin from the Kyonkan Creek at flood tide, 
and takes the water out from the Kwin into 
the creek at ebb tide, therefore, a certain 
extent of rain water must find its way inlo 
the Kyonkan Creek as a natural conse- 
quence." And, again, “there cannot be any 
doubt as to the motive of the defendants 
that they erected the bund and closed the 
canal to'protect their own fields from salt- 
water ; but there cannot also be any doubt 
that the stoppage of the out- flow at ebb tide 
caused the excess water to remain in the 
fields of both the parties." He answers the 
fifth issue in the following words : the 
“weight of evidence is clearly in favour of 
the plaintiffs," and I would [thusj answer 
the fifth issue. 

He further finds that Map 2A makes it 
clear that the channel had been in existence 
before the year 190G 1907, and that there 
was no canal construction by any one. He 
ultimately gave a decree in favour of the 
appellants for Rs. 8,821-4-8. No case has 
been made that these damages were ex- 
cessive in amount if the legal wrong com- 
plained of had been actually committed. 
There, was ample evidence in the case to 
sustain the findings of the District Judge if 
he believed the witnesses who gave it, as 
apparently he did, having seen and heard 
them. It appears to their Lordships plain 
that the access of some salt water from the 
creek through the eye of the bridge into the 
canal twice in the twenty-four hours in 
flood tide does not resemble in any way 
those incursions of the sea dealt with in 
Rex v. Commissioners of Sewers for Pagham 
(7) anil still less did the closing up of the 
eye of the bridge, by this bund, and in 
seasons of heavy rain the ponding up of 
the fresh water in the canal, so that lands 
higher up the stream were flooded resemble 


those necessary precautions which a 
landowner whose land is at the mercy of 
these incursions of the sea is entitled to 
take to protect his properly. If the stop- 
ping up of the outfall of the canal wasjustifi 
able by reason of this access of some salt 
water at flood then every fresh-water tribu- 
tary to a tidal river could be closed up at 
its mouth to prevent the like consequences. 

Both the cases Abdul Hakim v. Gonesh 
Dutt (1) and Sankarappa Naicker v. 
Pari Naicker (2) referred to in the 
third reason for the appellants’ appeal 
deal with surface water, the rain which 
falls on agricultural land not with water- 
courses of any kind. They are irrelevant, 
therefore, to the questions in controversy 
in this case, and are not in conflict, it ap- 
pears to their Lordships, with any of the 
English cases cited. 

The respondents appealed, and on the 
appeal the learned Judges of the Chief 
Court of Appeal seem to have taken a course 
as unwise as it was extraordinary. The 
appellants had undoubtedly in para. 4 
of their plaint stated that the Government 
had in the vear 1913 dug this canal, shown 
by letters A, B, C, D, on Ex. “A." That 
was no doubt found to be untrue, but no 
evidence whatever was given to show that 
the Government had any jurisdiction or 
authority to do such a thing, and what is 
much more important that if they had such 
authority an action could not be brought 
for any injurious consequence resulting to 
individuals from its execution. 

That paragraph of the plaint is followed 
by two others, Nos. 5 and 9 

5. The said canal thus facilitated the 
free out-flow of the rain water from the 
plaintiff’s paddy lands aforesaid into the 
said Kyonkan Chaung and rendered culti- 
vable all the landssituate in Kasaung Ngotto 
West Kwin and Sakangyi South (A) and 
(B) Kwins, yrhich adjoin the said Kamakalu 

Kwin. , 

9. The plaintiffs have been informed and 

verily believe that during the month of 
Kason or Nayon, 1279 B. E., the first defend- 
ant’s tenants and servants by order of the 
first defendant and the defendants Nos. i to 
8 closed the said canal at the point B shown 
in red ink in the plan Ex. A. 

The alleged wrong for which the 
claim damages was the stopping 
bund of the out-fall of the canal, t 
means the water of the canal, having been 
denied escape at the proper place, was 


plaintiffs 
up by a 
>v which 
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ponded up, flowed back, and flooded their 
lands. The identity of the body or person 
which or who actually formed the canal 
was a matter wholly irrelevant to the mat- 
ters in issue. It did not form even an 
ingredient in the cause of action, and there 
is not an averment in the plaint to show 
that the plaintiffs did not rely upon the 
canal being an old natural water-course 
enlarged, but new or artificial. The plaint 
is entirely consistent with their relying 
upon the one thing or the other, as suited 
them best. 

Yet strange to say, one of the learned 
Judges in the Chief Court (Mr. Justice 
Duckworth) considered that this statement 
as to the digging of the canal by the 
Government was a matter of such vital 
importance, that the judgment of the 
District Judge should be reversed, and his 
decision in the plaintiff's favour be over- 
ruled because this allegation had not been 
proved. 

In justice to Mr. Justice Duckworth, the 
following passages from his judgment 
should be quoted 

" I have only to add a few remarks. It 
appears to me that the plaintiff- respondent 
Maung Bya set up a certain case in his 
pleadings, by which he must either stand 
or fall. It is clear, from his plaint, that his 
case was that, until Government made a 
canal, the lands which belong to him were 
unworkable, but that, after Government 
made a canal connecting the Fishery creeks 
with the Kyonkan Chaung, his fields be 
came culturable. Further, he contended 
that owing to the appellant Maung Tet 
closing this canal, at the Kyonkan Cbaung 
end, by a bund, in 1917 he suffered certain 
damage through his fields becoming 
inundated." 

It does not appear to their Lordships 
that this is at all an accurate or fair con- 
struction of the plaint of the appellants. 

The learned Judge then proceeds:— 

“ In fact treating this channel, as I think 
we must, as a natural watercourse [see 
Maung Kaw La v. Maung Ke (15)] we find 
that appellant is a riparian proprietor, 
whereas the respondent is not. 

“ This iB only view of the case which can 
be inferred from the evidence. 

mne^ 8 ^°, u ld go to show that. the . map of 
ini? Was *nd that what was done in 
1913 was to clean up flooded areas and 

I jj 15 ) 35 Cae. 356; 8 L. B. B. 556; 9 Bur. L. T. 
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deepen a natural watercourse, and not to 
creat a new one, involving the forefeiture of 
the riparian owners’ rights." 

The last paragraph, the different portions 
of which seem scarcely consistent with each 
other, runs thus 

“ It is quite unnecessary to consider any 
other points. The respondent set up a case, 
which he failed to prove, and obtained a 
decree before the District Court on a case 
which he had not pleaded. It is settled law 
that a plaintiff must not be permitted to 
succeed on a case which he has not put 
forward directly or indirectly in his plaint. 
Further, it is apparent that the learned 
Judge of the District Court took a mistaken 
view .of the facts, his chief error being his 
overlooking the fact that respondent’s lands 
drew no advantage whatever from this 
channel until it had opened a way through 
the road bund into the Kvongkan Chaung, 
and that only some four years prior to any 
cause of action having arisen. 

“I concur with my learned brother in 
allowing the appeal with costs, and in the 
decree passed by him, including special 
costs to Messrs Leach and Lentaigne 
Junior." 


I o i r - ^ mat ft Uc- 

fendant who diverts or slops the flow of a 
natural water-course and thereby floods the 
lands of a riparian owner is not to be held 
responsible in damages for the wrong unless 
he, the defendant, has made a profit by it 

In their Lordships’ opinion such a doctrine 
is unsound. 

The other learned Judge, Mr. Justice 

Maung Km, deals with this point somewhat 
differently. He says 

“ The finding that the canal was not one 
made by the Government is not contested 
, U u It is, however, contended that 
plaintiff had the right to the undisturbed 
flow of water from his land through the 
canal into the Kyonkan Chaung on the 
ground that the canal is a natural wJter-way. 

. It is i doubtful whether the learned Dis- 
trict Judge was right in giving a decree 
upon a case not setup by plaintiff in lnq 
p aint. The basis of the s J £ dSbS 
the plaint is that the canal was dug by the 

-fw "? sne . fit oi tho cultivator! 

and that it, in fact benefited them, because 

plaS^ BUrPlM C 

This, as has been already pointed out is 

not a true contraction of the appellants 
case and contention. « warns. 


The learned Judge then proceeds to 
add : — 

“lmay add that there is noequilvjn 
favour of plaintiff. He had not derived any 
benefit before the depression became 
sufficiently wide and deep to allow of its 
carrying water coming from the direction of 
his land, and when the bund was built by 
Government, there was no reason for 
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is no equity in s. n. Appeal allowed. 

J not derived any Solicitors for the Appellants -Messrs 

-ression became Li'jbt A- Fallon. 

1 to allow of its Solicitors for the Respondents: — Messrs 
si the direction of II. Iliibernj A Son. 


thinking that that water would flow in the MADRAS HIGH COURT, 
direction of the bund. But the defendants Civil Appeal No. 223 ok 1923. 

have all along enjoyed the benefit of the December 11. 1924. 

existence of the bund, because it has Present:— Mr. Justice Phillips and 
prevented blackish water coming to defend- Mr. Justice Krishnan. 

ant's land from the Kyonkan Ohaung ldo I L. LAKSHMANA and othbi.s 
not see any justice in allowing plaintiff's —Defen dants Xos. 1 to G -Appellants 
claim to remove the bund for the benefit versus 

of his land, unless he has a natural or V. V. C. RAMALIXGA MUDALIAR 


r 


prescriptive right to make it. I have held 
that he has no natural right, and sufficient 
time has not elapsed for a prescriptive 
right to ripen. 

“ For the above reasons 1 would allow the 
appeals Nos. 183 and 188 of 191!), with 
costs." 

It appears to their Lordships difficult to 
understand what the learned Judge meant 
by the first of these paragraphs. 

Their Lordshipsare quite unable to concur 
with the learned Judges of the Chief Court 
in the views they have taken of the rights 
and liabilities of the parties litigant in this 
case. They think these views are conflicting 
inter se, unsound and misleading. To gather 
together the points fully dealt with above 
it may be said that in their Lordships' view 
it is clearly established (1) that a raised 
road or bund ran transversely across the de- 
pressed ground through which flowed the 
channel of water, and was properly provided 
with a gap for the flow and a bridge over 
the channel, (II) that the bund thus provid- 
ed with an eye and a bridge to permit the 
inflow and out-flow of water was interfered 
with by the respondent who filled up the 
eye and channel course thereat and convert- 
ed an innocuous bund into a dam, which 
dammed back the wateron to the appellant's 
laud, and that in law (III) the respondents 
are responsible for the damage thus 
caused to the appellant’s property. They 
think the judgment appealed from was 
erroneous and ought to be set aside, that 
the decision the District Judge was right 


and Sons Firm Through Their Raktnbr 
CHIN X APPA M UDALIA [{-Defendants 
—Respondents. 

1 endor and purchaser - Vendor agreeing to purchase 
0 "It from third persons— Tender Goods not in ven- 
dor's physical possession, ejfect of— Repudiation of 
contract, cjject of Advance, whether can be recovered— 
Damages. 

Plaintiffs agreed to purchase 50 hales of yarn of a 
particular brand from the defendants from out of a 
lot which the latter had agreed to buy from L & 
Sons who in their turn had agreed to buy from S& 
Sons. Defendants gave intimation to the plaintiffs of 
the arrival of “two bales out of the hales mentioned 
in the contract letter,' but the latter ignored the 
intimation. Reminders were sent by the defendants* 
stating that L Sons had intimated to them that the 
terms of the contract would he enforced and that the 
defendants were giving intimation to the plaintiffs 
accordingly. In a suit by the plaintiffs to recover from 
the defendants the amount of the advance paid by 
the former in respect of the contract: 

Held, (1) that the description of the goods men-, 
tinned in the letter of intimation sent by the plaintiffs 
was sufficiently definite and must be presumed to 
correspond to that in the contract; |p. 207, col. 2.] 

(2) that it was not a condition precedent to delivery 
by defendants to plaintiffs that there should have 
been actual delivery to each of the prior purchasers 
in turn, and that the tender by the defendants was, 
theiefore, good and valid and plaintiffs committed a 
breach of the contract by failing to take delivery; 
|p. 208 , col. 1.1 

(3) that the plaintiffs' breach of contract os to the 
lots tendered amounted to a repudiation of the whole 
contract and the defendants were not bound to tender 
the rest of the goods under the contract; (p. 209, col. 1.] 

(li that the plaintiffs' suit must fail inasmuch as 
the amount of damages which the defendants could 
have claimed was in excess of the amount of the 
advance claimed bv the plaintiff, jp. 209, col. 2.] 

Bowes v. Shand, (1877) 2 A. C. 455; 4(5 L. J. Q. 13. 
5C1; 36 L. T. 857; 25 \V. R. 730, referred to. 

A. S. Xo. 150 of 1522. followed.’ 

Hamier v. Kuna Cheena Mana Savanna Ona and 
Bros., 78 Ind. Cas. 320; 19 L. W. 054, dissented 


ur> (1 should be Tutored, and will humbly 
advise His Majeay accordingly. The res- 
pondents mu*t pay the costs of the appel- 
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Appeal against a decree of the Court of 
the Second Additional Subordinate Judge, 


LAKSHMAKA V. BAMALINGA MGDAEIAR. 


[90 I. 0. 1925] 

Madura, in 0. S. No. 78 of 1922 (Original 
Suit No. 81 of 1924 on the file of the Court 
of the Subordinate Judge, Madura.) 

Mr. C. V. Anantakrishna Iyer, for the 
Appellants. 

Mr. N. Chandrasekara Iyer, for the Re- 
spondents. 

JUDGMENT. 

Phillips, J.— In this case the plaintiffs 
have brought the suit to recover the ad- 
vance of money paid in respect of a con- 
tract for yarn. The contract is evidenced 
by Ex. A and was entered into on the 
19th August 1918, The plaintiffs agreed 
to purchase 50 bales of Madura Meena- 
kshi Brand Yarn No. 40 at Rs. 14-7-0 per 
bundle. On the 23rd of September, 
the defendants sent intimation to the 
plaintiffs that two bales according to 
the contract had arrived and on the 
1st of October they gave intimation of 
arrival of another bale. Plaintiffs sent no 
answer to this intimation and consequently 
on 11th October 1918, defendants wrote 
a reminder in which they said that their 
vendors Lakshmana Iyer and Sons had in- 
timated that the teims of the contract would 
be enforced and added "we tco give intima- 
tion to you accordingly" In this letler they 
asked the plaintiffs to pay for and take 
delivery of the bales at once. A similar 
request was again made on 16th October 
1918 and finally a third letter was 
written on 3lth • November 1918 asking 
the plaintiffs to pay the money with 
interest on receipt of the letter and 
ate delivery of the said bales. After 
that there was no further correspondence 

£ “ j U / r an ? what happened has to 

Pla thC C ? nduct of tbe P artiee - 

SSV® sent . reply at all to any one of 

^li e l er8eilher , oral] y or in wri ting but 
ignored them completely. 6 

is T wheiW?il ,e8ti0n Webave t0 determine 

is whether there, was a proper tender of thn 

*- E ^ hibit - B infor “ 8 
the plaintiffs that two bales out of the 

^iQ»? e i t,0ne ? in 0ur vaTtha ™anam letter 
of 19th August 1918 have arrived." An 

objection to this was taken that it does not 

give any description of the bales so as to 
enable plaintiff to ascertain what the bales 
were. But inasrruch as it refers to fhe 
wntract of the 19th August under which 
the bales were tendered, it is quite clear 
that it amounts to a tender of cont act 
goods and it was open to the plaintiffs if 

ftey suspected the truth of th«t assertion, 
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to ask for an inspection or for an oppor- 
tunity of verifying the facts. As it stands, 
it is an unconditional assertion by tbe de- 
fendants that the goods tendered were of the 
description mentioned in the contract, and 
unless there is anything to show the con- 
trary, we must take it that they were of the 
description in the contract. 

A second objection is taken that the 
contract provides “for the receipt of bales 
through the said persons, namely, the pur- 
chasing merchants in the chain of contracts, 
namely Lakshmana Iyer and Sons, the de- 
fendants’ vendors, and K. M. Subbier and 
Sons, the vendors of Laksmanna Iyer and 
Sons, and it is argued that unless each of 
these merchants actually took delivery of 
the bales and had physical possession 
thereof, there would be a breach of the 
contract in delivering those bales. Reliance 
is placed on Bowes v. Shand (1) a ease in 
which goods had to be sent by shipments 
on a paiticular date and it was held that 
when they were shipped on a, later 
date, they did not answer the description 
of the contract. Another case relied on is 
Rainier v. Runa C/icena Mana Katarina Ona 
tC- Bros (2) to which I was a party and it 
was there hold cn the recitals in the con- 
tract note that it was one of the conditions 
precedent that there should have been 
actual delivery to each of the purchasers 
in turn. The contract in that case is 

somewhat more particularised than in this 

and I held that the language of the con- 
tract was such that it was capable of bear- 
ing this interpretation of a condition pre- 
cedent as held by the other Judge in the 
case, and consequently did not dissent from 
his view. After hearing arguments in this 
case, I now feel that perhaps I should have 
^iven effect t° my doubt in the matter, but 

? [ h 8 C8S - 1 atn cIear 'y of 'be opinion 
. J ber m? Bno condition precedent as to 

' lhe goods ord ered were the goods 
which came from the Mill and those very 

There rn re ,K d / red , by the defendants 
1 here can, therefore, be no mistake in the 

2n 0n 88 w«8 .'be case in Bowes v 

(W ( P„ and also m ai ?°'ber case in this 

sZ l3) v£L n Jw ma A J yar v ’ M&iefc * 

pnrUK , the goods were the same 
and the only argument that could be put 

657? ^w'r 2 730 C ' i55; 46LJQB - 561 ; 36 L. T. 
® ('ns- 376; 19 L. W 654 
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forward is that there was a condition pre- 
cedent, namely, that those goods should be 
carted from warehouse before tliev were 

w 

actually delivered tothe plaintiffs. 1 do not 
think it can be contended that that was an 
essential condition of the contract and that 
simply because goods had not been put 
into a cart and taken out again two or 
three times, these goods could be refused 
as not answering to the description on the 
contract. A similar case has recently been 
decided by another Bench of this Court, Ap- 
peal No. 150 of 1922, and there the view was 
taken dissenting from Ramicr v. Kuna 
Cheena Mam NavannaGona & Brothers (2) 
that physical delivery to each merchant in 
turn was unnecessary. With that view 1 
agree. The tender, therefore, was good and 
by refusing to accept the goods, plaintiffs 
have committed a breach of the contract. 

The next question arises whether by this 
breach they have repudiated the whole 
contract. We see that a tender was made 
on two occasions of separate iols of yarn 
and that, on three subsequent occasions, 
the defendants wrote reminders, in effect 
fresh tenders, to the plaintiffs and received 
noreply at all. What inference could the 
defendants draw except that the plaintiffs 
did not intend to carry out the contract? 
The market was falling and plaintiffs had 
good reason for refusing to carry out the 
contract and, consequently, this was a 
very legitimate inference. Defendants con- 
sequently never tendered anv more goods 
and this’ fact is sufficient to show that they 
accepted this repudiation when coupled 
with the fact that they retained the advance 
given by the plaintiffs. It is thus clear 
that they treated the contract as at an 
end as they were justified in doing. This 
does not necessarily forfeit the advance 
paid by the plaintiffs at the time of the 
contract, but it appears from the finding 
of the Subordinate J udge that, if defendants 
had claimed damages they would have been 
enabled to make good their claim for a very 
much larger amount than the advance they 
received ; consequently plaintiffs are not 
entitled to any refund of this advance. 

The appeal is allowed and the plaintiffs 
suit dismissed with costs throughout. 

Krishnan, J.-I agree with my learn- 
ed brother that this appeal succeeds and 
that the sub should be dismissed with 
costs as order'..: by him. My learned 
brother has deait with the points raised 
by the learned Vakil before us on the 
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question whether the tender was a proper 
tender or not But the learned Subordinate 
Judge has taken two other objections which 
may also be noticed ; he says because Ex6. 
B and C, documents under which the 
intimation of arrival of goods was given to 
the plaintiffs, did not mention exactly where 
the goods were and also because they did 
not show that the defendants had not the 
bales in their disposal or control, the two 
letters, Exs. B and C, could not be treated 
as proper letters of tender. I am unable 
to agree with the view taken by the 
Subordinate Judge. It was not necessary 
for the defendants to have intimated to 


the plaintiffs exactly where the goods were 
to be found. If the plaintiffs wanted to 
know where those goods were, it . could 
have been easily done by their asking as 
to where the goods were and they could 
have then gone and inspected the goods. 
As a -matter of fact, they took no steps 
whatever. They ignored all the letters from 
the defendants. 

As regards the second point there is 
nothing to show that, if the plaintiffs 
wanted the delivery of the goods and were 
prepared to pay for the goods, there would 
have been any difficulty in giving them 
delivery. The bales were evidently with 
Subbier because they were afterwards sold 
by Subbier and he was under a contract 
to supply to Lakshmanna Iyer and Sons and 
Lakshmanna Iyer to the plaintiffs. This 
objection could not, therefore, be said to be 
well-founded. The other objections to the 
tender have already been dealt with 
by my learned brother. I may add that 
for tlie disposal of this case it is sufficient 
for us to rely upon the recent ruling of the 
learned Chief Justice and ‘Srinivasa 
Ivenger, J., in Appeal No. 150 of 1922. 
They held that it was not necessary for the 
defendants to have actually got physical 
possession of the bales. The view to the 
contrary taken by Venkatasubba Kao, J., in 
llamir v. Rana Cheena ManaNavanna Oon a 
and Brother (2), has not been followed in 
that case and with all respect to the 
learned Judge, Ido not think it is right, 
if he meant to lay down generally that in 
all cases of this kind of contract it is 
necessary for the person selling to get 
actual possession of the goods before he 
could make a proper tender. It may be on 
the facts of that particular case the ruling 

can be supported; but it is not , nece8 S 
for me to express an opinion on that point, 


1 90 J.O. 1925] 

Then ns regards the tender of the 47 
bales which the Sub-Judge thinks should 
have been tendered, I am in agreement with 
my learned brother that it was not necessary 
as the repudiation of the contract by the 
plaintiffs in not having taken delivery of 
the three bales shows that they were not 
goiug to accept any goods at all. Their 
conduct was not peculiar to the particular 
three bales, but indicated generally that 
they were not going to be bound by the 
contract ; and that, for a very good reason, be- 
cause the market wasgoingdown very rapid- 
ly and it was in their interests to get out of 
the contract. It was not necessary on the 
part of the defendants to have actually 
sent a notice to the plaintiffs that they were 
treating the failure to accept delivery of 
the goods tendered by the plaintiffs as 
amounting to a repudiation of the whole 
contract. If they were keeping alive the 
contract they should have under s. 3 ( J of 
the Contract Act sent an intimation to 
that effect, but to accept the breach as 
putting an end to the contract, further 
intimation is not necessary. The contract 
of the defendants shows that they did 
accept the breach by failure to accept 
delivery of the goods as a breach of the 
whole contract and they subsequently did 
not treat the contract at all as subsisting. 
The letter of the 30th November on which 
much reliance has been placed by the 
learned \ akil for the plaintiffs as showing 
that the contract was kept alive up to that 
date does not seem to have such effect. It 
was a conditional offer which the defend- 
ants made to the plaintiffs to waive the 
breach committed by the plaintiffs, 
if the money was paid and delivery 
taken at once as proposed, no doubt, 
the breach would have been waived, but 
as the plaintiffs failed to accept the offer it 
fell through and the original breach of 
contract remained. In these circumstances 
1 agree with my learned brother that the 
contract was broken by the plaintiffs by not 
taking delivery when the three bales were 
tendered and their failure showed thatthev 

!I! r6 t l re l tmg , the coatract as broken and ft 
was not thereafter necessary for the defend- 

n? fL « ? d6 f V, good8 in Pursuance 
contract. The question, therefore, 

whether goods were available to make such 
a tender or not is quite irrelevant 

JbJSF?** daraage ?’, it is clear that, if the 
.^fondants were entitled to damages the 

same would be much more than the 6 money 
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in their hands as advance paid by plaintiffs. 
I agree that the suit must be dismissed and 
the appeal allowed with costs, 
v. N. v. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 479 op 1923 
June 19, 1924. 

present .—Mr. Kinkhede. A. J. C 
Ii I. RAILWAY COMPANY— Dependant 

— Appellant 
versus 

BADRILAL— Plaintiff-Respondent 

beco.ul appeal- Find, of fact, whether can I , e 
impeached- hnde nee, consideration of - First \v»el- 
late Court, position of. ' * 1 v 

Till! mew fact that upon the documents and evi- 
dence placed Mure the learned District Judge the 
High Court would have come to a different conclusion 
is no ground for second appeal, it is precisely this 
revision of evidence which is excluded bv the limited 
character of a second appeal [ibib.] ' 

~eH ar , Ch ™i'? Pal M***? Sluikk, 51 lad Cus 

ft \v. «i iRc”! !iiK 189: 23 c "• * 305; 

- SSSS£ fSs 

•*“*■**■ MTS'S 1 S 

Given certain set of facts, from which two in- 
ferences are possible it is «]>>„ to the li u ' i 
late Court I < draw any one of them. [i6id 1 ‘ 1 P ’ 

liajaram v. (Janesh Hari Karkhanie 21 lj «i. n 

Ind. Dec. ts. s.) 03. followed. ' 51,1 11 

Appeal against a decree of the District 
Judge. Saugor, in Civil Appeal V„ S 
1923, dated the 28th July 1923 ° f 

Mr.P Lobo, for the Appellant. 

Itapondent ' 8,1,1 ^ V ~ B »“. *» tb. 

1 This second appeal is 
filed by the East Indian Railway Company 

against a decree passed by the District 
Judge Saugor, confirming in material parti- 
culars the decree passed by the Sub Jud^e 
for the amount of 1°.^ sustained by 
iff for short delivery of 122 tins of gh ee "ut 
of 3 -6 tins entrusted for carriage to Howrah 
It is contended that the finding i 

at by the lower Appellate Court are baled 

on conjectures and cannot, therefore b» 

sxsr"* or bind this o< 
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1 he whole of the argument addressed by 
the learned Pleader for the Company was 
aimed at showing that the theft of the 122 
tins of ghee which occurred according to 
the findings of the District Judge, at Kul- 
haria, must have taken place while the 
train was in motion and running between 
Arrah and Kulharia. Whether the train 
was in motion or stationary when the 
theft took place is, therefore, the point 
which requir s a decision in this second 
appeal. 

Given certain set of facts, from which two 
inferences are possible it is open to the 
first Appellate Court to draw any one of 
them, ride Rajaram v. Ganesh Ha ri Kar- 
Ichanis (1) and hisdecision will not be open 
to challenge in second appeal. Their Lord- 
ships of the Privy Council discountenanced 
the practice of undue interference in second 
appeal with findings of facts duly supported 
by evidence proper for consideration. They 
have expressed their disapprobation in the 
following passage of their judgment in 
K afar Chandra Pal v. Sliakur Shaikh (2). 
The mere fact ‘that upon the documents 
and evidence placed before the learned 
District Judge the High Court would have 
come to a different conclusion" is no ground 
for second appeal, "it is precisely this re- 
vision of evidence which is excluded by the 
limited character of a second appeal." 

In Hast Indian Raihraij Company v. 
Chatuja Khan (3; it was held that after there 
has been a decision of fact in thetwo Courts 
of original and first appellate jurisdiction 
the High Court cannot entertain a second 
appeal upon any question as to the sound- 
ness of findings of fact bv the lower Appel- 
late Court. If there is evidence to be con- 
sidered the decision of the second Court, how- 
ever unsatisfactory it might be whenexamin- 
ed, must stand final. 

In view of this state of the law regarding 
second appeals, 1 think, 1 am precluded from 
considering the soundness of. the findings 
arrived at by the First Appellate Court on 
the ground that they were based on conjec- 
tures which is not the case. 

The District Judge has held that a 
theft by the Railway servants while the 
train was stationary at Kulharia was 
more probable than while it was running 

Ilj L'l 14. 'Jl; 11 Jnd. Dee. (K. e.i 13. 

, 2 , 51 led. Cas 7P0; 45 1 A. 163 at p. 169, 4U 0. 
]«!); 25 C. V. N. <Ji5: 9 L. W. 552 (P. C.J. 

;j 26 Iml. Cos 245; 12 C. 668; 19 C. W. >'. 1034; 22 

g, l. J. 212, 
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between Arrah and Kulharia and in view 
of the several circumstances discussed by 
him, I think this conclusion is perfectly 
correct and is not liable to challenge in 
second appeal 

Certain new points were sought to be 
urged for the first time in second appeal 
but I do not think I will be justified in 
allowing them to be pressed. 

On the whole the case has been rightly 
decreed and the decision must stand. The 
appeal fails and is dismissed with cosls. 
Costs in the lower Courts will be paid as 
already ordered. 

k s. d. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 49d-B op 1922. 
March 19, 1924. 

Present .—Mr Kotval, A. J. C. 
CHOTCRAM BHIKRAJ— Plaintipp— 

Appellant 

versus 

NARAYAN and others— Defendants— 
Respondents. 

Hindu Law— Alienation -Debt previously secured on 
joint family property, whether antecedent— Practice 
— Decree correct according to Privy Council ruling— 
Appeal - Subsequent change— Decree, whether should be 
confirmed. 

A debt previously borrowed on the security of tho 
joint family property is an antecedent debt for which 
the joint family properly is liable, [p. 211, col. 1.] 
Brij Sarain Kai v. Mangla Prasad Rai, 77 lnd. 
Cas. C$9; 21 A. L J. 931; 1C M. L.J. 23; 5 1\ L T. 
1; :$ C. W. N. 253; (192-1) M W. N. 68; 19 L W. 72; 
2 Pat. L. K. 41; 10 O. <& A. L. R. 82; (1924) A. I. R. 
(P. C.J 50; 33 M. L. T. 457; 46 A. 95; 26 Bom. L R. 

500; 11 O. L. J. 107; 51 I. A. 120; 1 O. W. N. 48; 

41 C. L. J. 232 (P. C.), followed. 

Sahu Ram Chandra v. Bhup Singh , 39 lnd. Cas. 
260; 39 A. 437; 44 1. A. 126; 21 C. W. N. 698; l P. L. 
W. 557; 15 A. L. J. 437; 19 Bom. L. R. 498; 26 C. L. 

J. 1; 33 M. L. J. 14; (1917) M. W. N. 439; 22 M. L. T. 

22; 6 L. W. 213 (P. C.), not followed. 

Whenever the Privy Council lavs down a principle, 
in theory it only declares what is and has always 
been the law, any previous declaration not in conso- 
nance with its present declaration not having been 
the law at all [ibid.) 

Therefore, a decision of the lower Appellate Court 
which was right according to the view of the law then 
prevailing is liable to be set aside in second appeal 
if a subsequent ruling of the Privy Council takes a 
contrary view, [ibid.) # 

Appeal against a decision of the Uis- 
trict Judge, Amroati, in Civil Appeal No. 15 
of 1922, dated the 5th of Auguet 1922. 
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Mr. W. R. Puranik, for the Appellant 

Mr. M. R. Bobde, for the Respondents. 

JUDGMENT.— Accoi ding to the inter 
pretation put upon Balm Ram Chandra 
v Bhup Singh (1) the decision of the lower 
Appellate Court that the debt previously 
borrowed on the security of the joint 
family properly is not an antecedent debt 
for which the' joint family property is 
liable is correct, but in view of the re- 
cent decision of their Lordships of the Privy 
Council in Brij NarainRai v. Mangala 
Praml Rai (2) in which Sahu Ram 
Chandra's case (1) is reviewed, it must now 
be held that the debt is such. 

The facts of the present case so far as 
the question of the antecedency of the 
debt is concerned are materially the same 
as in Brij Narain Rai v. Mangal Prasad 
Rai (2). 

It is contended by the respondents' 
learned Pleader that the decision of the 
lower Appellate Court which was right 
according to the view of the law then pre- 
vailing in this Court should not be set aside 
because of the subsequent ruling of the 
Privy Council. But the question is not 
whether the decision would have been con- 
sidered right when it was given but whe- 
ther it should be now confirmed by this 
Court as right. The contention is based 
on the notion that the Privy Council has 
altered the law, and the alteration does 
not affect the decision which is correct 
under the law as it was before its alter- 
ation. This notion is not correct. When- 
ever the Privy Council lays down a prin- 
ciple in theory it only declares what is and 
has always been the law, any previous 
declaration not in consonance with its 
present declaration not having been the 
law at all. 

The appeal succeeds. The plaintiffs’ suit 
will be decreed for the amount claimed 
with the exception of Rs. 3d against 
the whole of the joint family property 
mortgaged with costs in the First 
Court. I fix the 19th September 1921 as 


(l) 39 Ind. Cas. 2S0; 
W. N. CDS; 1 P. L W. 
L. R. 498; 23 0. L. J. 
N. 439; 22 M. L. T. 22; 

(2; 77 lnd. Caa. 689; 
6 P. L. T. 1; 28 C. W. 
L. W. 72; 2 Pat. L. 

K A. I. R. (P. C.) 

m. L. R. 503; 11 
W, N. 48; 41 C. h. J. 
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the date by which the amount should be 
paid to the plaintiff by the defendants. 
Under the circumstances of the case l 
direct that the co.-ts in this and the lower 
Appellate Court be borne by the parties as 

incurred. , , , 

K s D Appeal accepted. 


39 A. 437; 44 I. A. 12G; 21 C. 
557; 15 A. L. J. 437; 19 Bom. 
1; 33 M. L. J. 14; (1917) M. W. 
6 L. W. 213 (P. C.). 

21 A. L. J. 934; 4G M. L. J. 23; 

N. 233; (1924) M. W. N. G8; 19 
K. 41; 10 0. & A. L. R. 82; 
50; 33 M. L. T. 457; 46 A. 95; 

O. I J. 107; 51 I. A. 129; 1 0. 
232 (P. e,\ 


CALCUTTA HIGH COURT. 

FULL BENCH. 

Full Bench Reference No. 1 of 1925 

IN 

Appbal from Appellvte Decree No. 586 

of 1923. 

July 22, 1925. 

Present :— Justice Sir Hugh Walmsley, Kt., 
Justice Sir Ewart Greaves, Kt., 

Mr. Justice C. C. Ghose, Mr. Just'ce 
B. B. Ghose and Mr. Justice Mukerji. 

KA1LASH CHANDRA M1TRA— 
Defendant— Appellant 
versus 

BROJENDRA KUMAR CHAKRAVARTI 
and anothep— Plaintiffs— Respondents. 

Landlord anl tenant -Rent suit, whether maintain - 
able against some heirs of deceased tenant— Liability 
to pay rent —Tenants-in-common, rights and liabilities 
of ■ Joint and several liability— Contract Act (IX of 
1872), s. J.?, applicability of -Civil Procedure Code 
(Act V of im\ 0. 1, it. 6, 9, 10 i2)-Cou:t's duty - 
Amendment— Dismissal. 

By the Full Bench (C. C. Ghose and Uu'cerji, JJ. 
dissenting):— A suit for rent is maintainable against 
6ome of the heirs or successors- in-inl crest of a 
deceased tenant without bringing all the heirs and 
8uccessors-in-interest on the record. Ip. 213. col. 1; 
p. 214, col. L) (l) 11 

The liability of a tenant to pay rent arises from 
the fact of possession of the land as a tenant, where 
there is no express contract, and all persons in 
possession of land ns tenants are under an implied 
obligation to pay the rent for the land to the land- 
lord, whether they get into possession bv right of 
succession or assignment, [p. 213, col. 2.] ’ 

The heirs of n deceased tenant do not take the 
tenancy as an entire body forming as it were a 
partnership or a corporation, the individual members 
of which have no definite interest. Th*y take aa 
tenants-in-common, each having a definite share in 
the whole, [ibid,] 

A tenant-in-common is entitled to possession of 
every part of tho estate and there is a privitv of 
estate between him and the landlord in the wLole of 
the leasehold. Agum, as, on the basis of tho rrivity 
of estate a tonant-in-common is liable for all ove- 
nants nmnmg with the land and sa his esta'e is an 

SR&SCp&j 1 i! 
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Hiiethsra contract is implied for payment »f rent 
by all t 'nints-in-common m possession of a leasc- 
h°U, or wnethjr the law b? held to impose the 
liaoiiily for payment of rent by reason of privity of 
osi uj, aay one of such tenants may lx* sued f« >r 
eiiiuv rent due t »t!ie landlord. This may be either 
in a -jordinee with the provisions of s. 43 of the 
Contract Act, or under general law based on privity 
of estate, (p. 213, col. 2; p. :M, col. 1.) 

A(| 1 in such a suit will not have the effect of 
» <*wn?e for rent under Ch. XIV of the ltengal 
Tenancy Ael.ip 2i 1 , col. 1.) 

iVr Aluiccrji ,./. — ■Section 43 of the Contract Act has 
no application except in the case of original lessees or 
persons who were party to the contract and it makes, 
as far as the liability under a contract is concerned, 
nil joint contracts joint and several, p. 216, col. l.J 

I Arsons who are under a joint liability to pay 
rent; are necessary parties in a suit for rent. Hut a 
decree obtained m the absence of some of the co- 
tenants is not necessarily a nullity. It is a valid 
decree but is effective only as a decree for money. 
If, however, objection is taken at the right moment 
to the maintainability of the suit, the Court must 
proceed under 0. I, r. 10 i2», C. P. C., to make an 
order for the addition of such of the persons as are 
not already on the record as defendants and it is 
only in the event of the necessary amendments not 
being made tint the suit is liable to be dismissed, 
[p. 2 id, cols. 1 <k 2.] • 

ORDER OF REFERENCE TO A 
FULL BuNCH. 

Greaves and Mukerji, JJ.— This 
appeal arises out of a suit wherein the 
plaintiffs as four-annas co sharers of a certain 
taluq sought to recover arrears of rent 
from the defendants who, they alleged, 
were holding under them as tenure-holders. 
The defence of the defendants, in substance, 
was that they were not tenure-holders but 
co-proprietors of the estate and further that 


and inheritance, have not been made parties 
to the suit. The question whether under 
such circumstances the suit is maintainable 
is one about which there is a clear conflict 
of judicial opinion in this Court, and we 
must necessarily dissent from one or other 
of the catena of decisions dealing with the 
point. 

The authorities in favour of the view that 
a suit framed in this way is maintainable 
are the cases of Champat Kaphini Dad v. 
Triguna Xath Sardar [S. A. No. 1015 of 1915 
decided lath July 1910] Subash i Dam v. 
Raj Krishna Ray (1), and Mcajan Mondal 
v.Jogendra Xath De (2). A contrary view 
has been taken in the cases of Kashi Kinkar 
Sen v. Satyendra Xalh Bhadro (3), Shaikh 
Sahedv. Krishna Mohan Basak (4), Siba 
Krishna Sinha v. Jagat Chandra Talvqdar 
(5) and Abinash Chandra Roy v. Fulchand 
Chaudhuri (0). In the ease of Krishna Dos 
Roy v. Kali Tara Choudhurani (7), Chat- 
terjea, J., expressed an opinion that the 
liability of all the heirs of a contracting 
tenant is a joint liability, but Richardson, J , 
reserved his opinion on that question. 

This conflict has been noticed in several 
cases decided in this Court; amongst which 
reference may be made to the decision in 
the case of Mohendranalh Bose v. Abinash 
Chandra B<>se (8), in which the advisability 
of referring the matter to the Full Bench 
was recognised. In the present case, the 
question directly arises and, in our opinion, 
it must be decided in order to dispose of 


the suit was not maintainable as all the 
persons who aresuccessors-iu-interest of the 
original transferee Gour Sunder Singh and 
whose names are recorded as such in the 
finally published Record of Rights were not 
made defendants therein. 

The suit was decreed by the Couit of 
first instance, and the said decision has 
been upheld by the lower Appellate Court. 
The defendants have thereupon preferred 
this appeal, in which the validity of the 
decisions of the Courts below has been 
challenged upon the two grounds which 
formed their defence as stated above. 

As regards the first of these grounds we 
are not prepared to accede to the appel- 
lant's contention. This necessitates our 
dealing with the second ground. 

So far as the second ground is concerned, 
on the finding of the lower Appellate Court 
.it is clear that some of the persons on 
whom devolved the interest of the original 

transferee Gour Sundar Singh, by purchase 


the appeal. 

The point upon which we must necessarily 
differ from the one or the other set of deci- 
sions referred to above is as to whether a 
suit for rent is maintainable against some 
of the heirs or successors- in-interest of a 
deceased tenant without bringing all the 
heirs or successors-in-interest on the record. 

We accordingly refer the case to the Full 
Bench in accordance with the provisions of 
r. 2, Ch. VII, of the High Court Rules, Ap- 
pellate Side. 


Babu Upendra Kumar Roy (with him Babu 
Mon Mohan Saner jee ), for the Appellant. 

(1) 23 C. W. N, xxvii (27). 

(2) 63 Ind. Cas. 919; 4$ C. 518. 

(3) 7 Ind. Cas. 840; 15 C. W. N,l»l; 12 C. L. J. 642. 

(4) 35 Ind. Cas. 503; 24 C. L. J. 3i 1. 

[(I) 74 K Cas/fe; 50 C. 737; \1924) A. I. 1U'C.) 

A 1- K, 

C. ;613. 
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Babas Prokas Chandra Pakraslii and 
Iiaihendra Mohan Majumdar, for the Kes- 
pondents. 

JUDGMENT OF THE FULL 
BENCH. 

Walmsley, J.— 1 agee in the view ex- 
pressed by my learned brother Mr. J ustice 
B B. Ghose in the judgment which he i6 
going to deliver. 

Greaves, J.— I also agree in the view 
expressed in that judgment. 

C. C, Ghose, J.— The question that 
has been referred to the Full Bench is a9 to 
whether a suit for rent i9 maintainable 
against some of the heirs or successors -in- 
interest of a deceased tenant without bring- 
ing all the heirs, or successors-in- interest 
on the record. In my view, the answer to 
the question ought to be in the negative. 
It will serve no useful purpose to 'discuss 
the conflicting authorities on the point. It 
is sufficient for me to observe that I adhere 
to the view which I expressed in the case of 
Abinash Chandra Roy v. Fulchand Chaud- 
huri (7). I have heard nothing during the 
course of the argument to induce me to 
depart from the opinion expressed by me 
in the above case, In my opinion, the suit 
as framed, should be dismissed and the 
appeal preferred by the defendants allowed. 

B. B. Ghose, J.— The fact9 of the case 
which led to this reference shortly stated are 
these : The plaintiff is entitled to 4 annas 
share of a taluq under which there is atenur 
which formerly belonged to oneGourSundar 
Singh and which by successive devolutions 
and assignments has come into the posses- 
sion of about twenty persons. The plaintiff 
has sued for his share of the rent of the 
tenure for the years 1324 to 1327 B. S„ five 
persons some of whom have acquired their 
interest by succession and others under as- 
signments from some of the heirs of Gour 
. dar. . All these persons were in posses- 
sion during the period in suit along with 
others who have not been made parties. 
Ihe only p ea which now requires consider- 
abon is i thfct the suit is not maintainable 
as the other tenants have not been made 
parties. The Trial Court passed a decree 

, a S aiQ9t the defend- 

h * ld l , hal the tenure would not be 
bound by the decree, and on appeal that 

Jud F 2 W n > y the Subordinate 

j ® ne , of ^ defendants preferred a 
econd appeal to this Court. There arc two 

vietL° f ? L“ tlus 9°«rt taking contrary 
views, which baa rqqde it necessary for a 
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reference to the Full Bench of the question 
"whether a suit for rent is maintainable 
against some of the heirs or successors- in- 
interest of a deceased tenant without bring- 
ing all the heirs or successors-in-interest on 
the record." 

It would scarcely serve any useful pur- 
pose to examine the various conflicting 
authorities. The question should be decid- 
ed on we 11- recognised general principles. . 
It is argued that the tenancy as well as the 
liability for payment of rent has been in- 
herited by the representatives of the deceas- 
ed tenant as one body and this body as a 
whole is liable for the rent on the contract 
of their predecessor. If the landlord omits 
to implead anyone of them in his suit for 
rent, the suit is defective and must be dis- 
missed for not having been brought against 
the body of representatives as a whole. 
This argument seems to me to lie grounded 
on a misconception. The heirs did not 
take the tenancy as an entire body forming 
as it were a partnership or a corporation, 
the individual members of which have no • 
definite interest. They took as tenants-in- 
common, each having a definite share in 
the whole, which he might deal with in any 
way he pleased. As a matter of fact, as 
already stated, some of the heirs of .the 
original tenant had assigned their in- 
terest to third persons. The liability of a 
tenant to pay rent arises from the fact of 
possession of the land as a tenant where 
there is no express contract, and all persons 
in possession of land as tenants are under 
an implied obligation to pay the rent for the 
land to the landlord, whether they got into 
possession by right of succession or assign- 
ment. A tenant-in-common is entitled to 
possession of every part of the estate and 
there is privity of estate between him and 
the landlord in the whole of the leasehold. 
The law imposes a liability on a tenant-in- 
common based on privity of estate for all 
covenants running with the land, and as hi$ 
estate is an estate in the whole of the lease- 
hold, there is no reason why he should not 
be liable for the entire rent. This view 
is supported by what is stated in Leake on 
Contracts, 7th, Edn., at p. 031, that each 
tenant-in-common being possessed of the 
whole may be sued separately upon cove- 
nants running with the land. Thus whether 
a contract is implied for payment of rent 
by all tenants-in- common in possession of 
a leasehold, or whether it is held that the 
Jaw imposes the liability for payment oif 
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rent by reason of privity of estate, anyone 
of such tenants may be sued for the entire 
rent due to the landlord. This may he 
either in accordance with the provisions of 
s 43 of the Indian Contract Act which ap- 
plies to express as well as implied pro- 
mises, or under the general law based on 
privity of estate. • 

It is hardly necessary to add that a dec- 
ree in such a suit will not have the effect 
of a decree for rent under Ch. XIV of the 
Bengal Tenancy Act. 

On the grounds stated above I would 
answer the question in the affirmative, 
with the result that the appeal should be 
dismissed. 

Mukerji, J.— The authorities bearing 
upon the point involved in this reference 
have all been noticed and their precise 
effect accurately summarised in the judg- 
ment of my learned brother Chatterjea, 
J„ in the case of Mohcndra Nath Bose v. 
Ab inash Chandra Bose (9) and it is un- 
necessary to discuss them as the question 
ha9 to be answered upon broad and general 
principles. 

The question is whether a suit for rent 
is maintainable against some of the heirs 
or successors in-interest of a decesed ten- 
ant without bringing all the heirs or suc- 
cessors in-interest on the record. To 
answer this question, the matter has to 
be considered from two distinct points of 
view : Firstly, from the point of view of 
the defendants’ liability, and secondly 
from the point of view of the frame of the 
suit. 

As regards the first of these matters, 
we start with the position that in view 
of s. of the Bengal Tenancy Act, it must 
be conceded that when a person obtains a 
share of a tenure either by assignment or 
by inheritance he becomes a co tenant with 
the other tenant or tenants in the whole 
tenure, and in so far as the relations be- 
tween him and his landlord are concerned 
lie cannot be deemed to hold any estate 
in severalty. Each one of the persons in 
whom a share of the estate may vest by 
assignment or inheritance becomes a ten- 
ant-in common in the whole of the estate by 
reason of the indivisibility of the estate 
without the landlord's consent. Each one 
of such co tenants has a privity of estate 
with the lessor in respect of the whole 
estate. The proposition i9 thus enunciated 
in Foa on Landlord and Tenant, Sixth 
Edition, p. 469 : “Where, however, the share 


of the demised premises is not held by the 
assignee in severalty— as where they become 
vested in joint tenantsortenants-in-common, 
the case is different because he, with others, 
holds the whole estate, and privity in 
resppct of it exists accordingly between him 
and the lessor." From this it would seem 
to follow that each of the joint tenants or 
tenants-in-eommon would be liable to the 
lessor on the covenants running with the 
land, and so for the whole rent. The con- 
trary view was contended for in the case of 
United Dairies, Ltd. v. Public Trustee (9J. 
In that case Greer, J., observed as follows: 
—“The present case was argued before me 
on the assumption that in English Law, 
whatever may be the case in Ireland, a 
tenant, in-common is not liable for the 
whole rent, but only for a proportionate 
part; but I do not think this question appears 
to be definitely concluded by any of the 
decisions in the English Courts." The 
learned Judge exhaustively dealt with the 
authorities bearing upon the point ar.d 
explaining the decision in the case of 
Mereeron v. Dmrson (10) which apparently 
contains dicta to the contrary effect, further 
observed as follows : — It seems to me on 
the authorities, that it has never been con- 
clusively established that an assignee 
holding with other tenants under the 
terms of the orginal lease is not liable 
jointly with those other tenants for the 
whole rent. He has an interest in the 
whole of the land leased... and I see no valid 
reason why tenants- in-common should be 
in a position as regards liability for rent 
different from that of joint tenants. I am 
inclined to think that each of the tenants- 
iu-comunn has the privity of estate with the 
landlord in the whole of the land leased. 
The reasoning of the learned Judge 6eem9 
to be unassailable and 1 agree in his con- 
clusions. I am accordingly of opinion that 
each one of the defendants in the present 
suit is liable for the entire rent and there 
can be no objection to the maintainability 
of the suit on that ground. I am further 
of opinion that except in the case of orginal 
lessees or persons who were parties to tne 

contract, the provisions of s. 43 of the Indian 
Contract Act have no application and need 

not be resorted to. , 

Turning now tothe other question, namely, 


(9) (192.1) 1 K. B. 469 at p. 4.1; 92 L. J. K. B. 32 , 

128 L. T. 769; 07 S J 199; 39 T. L. R^- 5 - „ 

(10) (182’*' 5 H. & C 479; 8 D. & R. 261, 4L. J. K. B. 

fo. 9.1211; 108 E.R. 179. 


[00 I. c. 1925 ] KAILASH CHAXDRA MITRA V. 

whether the suit is maintainable by reason 
of defect of parties, the point is as to whe- 
ther all the persons who are under a joint 
liability are necessary parties to a suit basea 
upon such liability Here again we start 
with the following propositions : If lands 
are let out to two or more tenants their 
liability to pay the rent is joint and several, 
except where it is made joint and not 
several by express agreement ; the liability 
of assignees of the original tenant ortenants 
may be a joint liability inter se as amongst 
the assignees, or it may be a joint and 
several liability if there is an agreement to 
that effect. The liability of the persons 
upon whom the rights of the orginal tenant 
or tenants devolve on the death of the latter 
is a joint liability to the extent of the in- 
terest which devolves and not a joint and 
several liability in respect of that interest, 
as the whole body of persons who succeed in 
this way constitute in law but one heir. 

Section 43 of the Indian Contract Act ex - 
pressly refers to “promisor" and "promisee." 
As far as the liability under a contract is 
concerned it appears to make all joint con- 
tracts joint and several. Order. I, r. 6, C.P.C., 
provides that the plaintiff may, at his option 
join as parties to the same suit all or any 
of the persons severally, or jointly and 
severally, liable on any one contract includ- 
ing parties to Bills of Exchange, hunch's and 
promissory-notes. Cases of joint liability orof 
joint and several liability which do not come 
within s. 43 of the Contract Act or 0. 1, r. 6 
must be treated as cases for which no ex- 
ception has been made in this country to the 
general rule which obtains in English 
Common Law and which i9 in consonance 
with justice, equity and good conscience. 
In the words of Lord Redesdale : “All 
persons materially interested in the 
subject ought generally to be parties to 
the suit, plaintiffs or defendants, however 
numerous they may be, so that the Court 
may be enabled tp do complete justice by 
deciding upon and settling the rights of all 
persons interested, and that the orders of 
the Court may be Safely executed by those 
who are compelled to obey them, and future 
litigation may be prevented." This general 
rule embraces two classes of parties as 
defendants, that is to say, those who are 
indispensable and, necessary parties with- 
out whom no decree at all can be rendered, 
and those who are proper parties whose 
presence rpakes the adjudication more com- 
plete and effectual. Under the English Law 
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where the liability is a joint and several oufl 
the plaintiff will not be compelled to add 
all the persons so liable as defendants, 
Chalmers v. Guthrie (11), but where 
an action has been commenced against 
one or some only of several joint con- 
tractors the defendant or defendants can 
apply to have the other joint contractor or 
contractors added and the proceedings 
staved until this is done, Kendall v. Hamil- 
ton (12). The effect of the latest decision 
seems to be that a joint debtor, though he 
has not an absolute, has an ordinary and 
a pnma iaeie right to have his oo debtors 
joined; Wilson v. Balearres Brook Steamship 
& Co. (13) and Robinsonv. Gcisel (14). There 
is, in my opinion, no reason why this general 
right should be denied in this country to a 
person under a joint liability where the 
liability arises not undera contract to which 
0. I, r. 6 is confined and where the persons 
are neither severally nor jointly and seve- 
rally but are only jointly liable. 

In a case where the liability of the de- 
fendants arises not on contract, but on 
account of privity of estate, the defendant 
may insist on all the persons jointly liable, 
to be made party defendants. All such 
persons, in my opinion, are not merely 
proper, but also necessary parties. If objec- 
tion is taken to the maintainability of 
the suit in their absence, the Court lias to 
follow the provisions of 0. 1, r. 10 (2) of the 
C. P. C. In England it has been the 
essence of the procedure since the Judi- 
cature Acts to take care that a suit shall 
not be defeated by the non-joinder of the 
right parties. The same rule has been 
embodied in 0. I, rr. ‘J and 10, 0. P. C. 
These two rules correspond to 0. XVI r. II 
of the Rules of the Supreme Court, 1883 
with regard to which the following is 
what has been said in Chitty and Marks’ 
Yearly Practice of the Supreme Court, 
19-5 “This Rule has not altered the 
legal principles with regard to the parties 
to actions or the right of a defendant to 
insist on the necessary parties before the 
Court. It has, however, altered the proce- 
dure and substituted an anplication to add 
the parties improperly omitted or to strike 
out the parties improperly joined or to 

(11) (1923) 156 L. T. Journal, p. 382. 

(12) (1879) 4 A. 0. 501; 48 L. J. 0. I*. 705; 41 LT 

418; 28 W. R. 97. ' 

(13) (1893) 1 Q. B. 422; 62 L. J. Q. B. 245; 4 R 286- 

68 L. T. 312; 41 W. R. 486; 7 Asp. N. 0. 321 ' 

(11) (1894; 2 Q. B. 685; 9 R. 555; 71 L T. 70- 42 \V 
R. 609. * ' 
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stay the proceeding until the necessary 
parties are added. The Court has now, 
however, a discretionary power to refuse 
the order; but in the exercise of this dis- 
cretion it is guided by the same principles 
as were applicable to the old plea in abate- 
ment." 

In my judgment persons who are under 
a joint liability to pay the rent, are neces- 
sary parties in a suit for rent. They are 
so from more points of view than one. 
They are necessary for determining whether 
the liability which is prima facie joint 
is also joint and several ; for protecting 
the defendant from being made to pay 
what may have already been paid by others: 
for safe-guarding against the eventuality 
of his being defeated in a suit for contribu- 
tion, as the co-tenant against whom a suit 
for contribution is brought will not be 
bound by the result of the earlier suit ; 
for preventing conflicting decisions as to 
the character and incidents of the same 
tenancy being arrived at in different suits ; 
and for various other reasons. That a lessor 
is bound to implead in his suit all the 
lessees or assignees from the lessees who are 
known to him is a principle recognised from 
the earliest times. Bavley, J., in the case 
of Mcrceron v. Dawson (10), observed thus: 
“It may be conceded to the defendant 
that when the plaintiff is informed of the 
persons in whom the whole interest is 
vested they must be sued jointly " This prin- 
ciple has been seldom dissented from in this 
country, and there is no reason that I can 
think of why it should have been departed 
from. I do not suggest that a decree 
obtained in the absence of some of the 
co-tenants is necessarily a nullity ; it is a 
valid decree and is effective only as a 
decree for money. But, if objection is 
taken at the right moment as to the 
maintainability of the suit, I am clearly of 
opinion that it should be held that the 
suit is not properly constitued. In Hoop 
Narain Singh v. Juggol Singh (15), it was 
ruled that a suit for rent from several 
raiyats on account of a holding which has 
been let out to them, cannot be brought 
against one of them, but must embrace all 
of them as defendants. The decision was 
passed before the Indian Contract Act was 
enacted. Section 43 of the Act and the pro- 
visions of the C. P. C. relating to parties to 
an action have abrogated this rule in some 

, 1.) 10 tv. R. .' 504 . 
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measure only. In Khctter Mohan Pal v. 
Pranknsto Kabiraj (1C), it Avas assumed 
as well-settled that upon I he death of the 
original tenant the landlord would be bound 
to sue so many at any rate of the heirs as 
had notified their names to him The same 
principle appears to have been recognised 
almost consistently in this Court, and the 
following cases will show the current of 
judicial opinion on the point, Ananda 
Kumar Naskar v. Hari Dass Haidar (|7), 
Srecmuty .Jogemaya Dasi v. Girindra Nath 
Mukhevjee (18), liamoyi Desi v. Rnpai 
Pramanick (19), Abdul Rah v. Eggar (20), 
Basli Bibi v. Hanif-ud-din Mandal (21) and 
Kashi Kinkar Sen v. Satyendra Nalh 
Tihadro (3),. I am aware that the rule ha9 
been departed from in recent years in 
some instances, but only on rare occasions 
and under exceptional circumstances. To 
depart from this rule gives rise to serious 
anomalies. To take the case of a peima- 
nent tenure, as an instance, it would make 
nugatory the provisions of s. 17 of the 
Bangal Tenancy Act and deprive the 
transferee of a share of his right to recogni- 
tion which he is entitled to under the law. 

It follows from what I have said above 
that in my opinion the suit as framed was 
not maintainable without impleading as 
defendants all the parties who are known 
to be the tenants of the holding. The 
plaintiff cannot take shelter under the 
plea of ignorance as to who the persons are : 
their names are entered in the finally 
published Record of Rights. The suit, how- 
ever, cannot be dismissed on that ground. 
The Court must proceed under 0. 1, r. 10 
(2). C. P. 0., to make an order for the 
addition of such of these persons as are 
not already on the record as defendants, 
and it is only in the event of the necessary 
amendments not being made that the suit 
is liable to be dismissed. On such 
amendment being made the suit should 
be tried out in accordance with law, it 
being noted that the suit will not fail 
merely because the plaintiff may have 
lost his remedy against the a ided defend- 

In my judgment, therefore the decree 
passed by the Courts below should be set 

(!:! na'sS-Vc. W. N. 608; 14.1nd. Dec. (K. e.) 
359. 

(ifl) 4 C W. N. 590 at p. 592. 

(19) 9 Ind Oas. 801; 13 C. L. J. 267 aj P. 269. 

i20) 35 C. 182 at p. 184; 12 O. JV- N- 1 60 - 

(21)6 Ind. fas. 570; 12 C. L. J-267. 
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aside, and ilie suit remanded to the Court 
of first instance to be dealt with as indi- 
cated above, and all costs hitherto incurred 
including the costs of this reference should 
abide the result. 

In accordance with the judgment of 
the majority the appeal is dismissed with 
costs before the Divisional Bench but with- 
out any order as to costs in respect of this 
reference. 
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Appeal dismissed. 


PATNA HIGH COURT. 

Civil Revision No. 56 of 1925. 

May 5, 19.'5. 

Present:— Mr. Justice KulwantSahay. 
JAGANNATH SAHU and another — 
Defendants— Petitioners 

versus 

SHEOGOBIND PRASAD-Plaintipp- 
Oppositk Pariy. 

Civil Procedure Code (.-Id V of 1908), 0. XXIII, 
r. I— Withdrawal of suit- Leave, when can be granted 
—"Other sufficient grounds," scope of. 

Under r. 1 of 0. XXIII of the C. P. C. a Court 
has power to allow a plaintiff to withdraw a suit with 
liberty to institute a fresh suit in respect of the same 
subject-matter only when the suit is bound to fail by 
reason of some formal defect or on other sufficient 
grounds. The other sufficient grounds, however must 
be grounds analogous to (hat provided for in sub-cl 
(a) of the rule. 

The fact that upon the case as made in the plaint 
the plaintiff is bound to fail is no ground for allowing 
a plaintiff to withdraw from a suit with libertv to 
bring a fresh suit. 

r ‘ Sin °' Ul ‘ i8 Ind - Cns. 197; 3 P. 

U J. 651, followed. 

Revision from the decision of the Munsif 
Ranchi, dated the 3rd January 1925. 

Mr. P. K.Mukherji, for the Petitioners 
Messrs. Hai Guru So ran Prasad and 
Uhyan Chandra, for the Opposite Party. 

JUDGMENT.—Thisis an application 

- e ?i° n 0D , behalf of the defendants 
against the order of the Munsif of Ranchi 

^ed under 0. XXIII, r. 1, d. (2) of the 

SL,?-. gr “ tu, S !5« plaintiff permission 
grtbta.lh» win, liberty to 

institute a fresh suit in respect of the 

subject matter of the suit. F ine 

J5jL»2“ ?J unsif has allowed the 
withdrawal on the ground that upon the 

rase as made by the plaintiff in the plaint 
the suit could not succeed: The cas. made 


by the plaintiff in the plaint was that the 
property in dispute was the property of 
Musammat Jamuni, the maternal grand- 
mother of the plaintiff and the plaint iff 
claimed the property as the assets of 
Musammat Jamuni claiming to be the 
heir of Musammat Jamuni. At the hearing 
of the suit the plaintiff wanted to adduce 
evidence to show that the property belonged 
to the husband of Musammat Jamuni and 
that the plaintiff inherited the property a 9 
the reversionary heir of Ihe husband of 
the lady. The defendant objected to such 
evidence going in, on the ground that in 
the plaint he did not claim the property as 
the heir of Musammat Jamuni’s husband. 
The learned Munsif says that unless the 
plaintiff was the heirof Musammat Jamuni’s 
husband the suit would not be successful, 
because the defendants had produced a 
Will alleged to have been executed by 
Musammat Jamuni and had applied for 
Probate of the Will before the District 
Judge, and the question was pending 
before the District Judge. He accordingly 
gave the plaintiff permission to withdraw 
the suit. Now, under 0. XXIII, r 1, the 
Court could allow a plaintiff permission to 
withdraw the suit with libertv to institute 
a fresh suit in respect of the same subject- 
matter only when the suit is bound to fail 
by reason of some formal defect. Sub-clause 
(5) of cl. (2) of r. 1, however, gives 
the Court power to allow the withdrawal 
of a suit on other sufficient grounds The 

other sufficient grounds, however, have been 

held by this Court to be grounds analogous 
to those provided for in sub cl (u) T n 
my opinion, the Court had no ‘jurisdic- 
tion to grant permission to withdraw the 
suit, because upon the case as made in the 
plaint the plaintiff was bound to fail 
Tbere j* “ otl »ng in the plaint or in the 
h?»Ai 0 i »k h f »f Iunsif from "’ hich il could 

f ‘ ld . f that L lhere Was a formal defec t or a 
defect of such a nature as would prevent 

the suit being properly tried. The fact 

that upon the case as made in the plaint the 

plaintiff could not succeed is no ground 

{£ al, .°; v,n ? K t, ?c Plaintiff to withdraw from 
the suit with liberty to brine 1 a fre«h 

I he conditions under which a suit may be 
allowed to be withdrawn with p rn, L„, 

(1)48 Ind. Das, 197; 3 T>. L. J. 651. 
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learned Munsif was wrong iu the present 
case to allow the suit to be withdrawn 
with liberty to bring a fresh suit 

The order of the Munsif must be set 
aside, and the suit will proceed in the 
ordinary course. The petitioners are 
entitled" to their costs: hearing-fee one 
gold mohur. 

i. k. Order set aside. 


CALCUTTA HIGH COURT. 

Afpbal riio.M Origin a l Dw'rp.b 
Xo. 5 of 1923. 

May 15, 1925. 

Present:— Justice Sir Hugh Walmsley, Kt., 
and Mr. Justice Mukerji. 

KARIM A XX ESS A BIBI-Clau:ant Xo. 4 

—Appellant 


versus 

HAMEDULLA alias RAJA and others— 
Cl vi mants— Respondent*. 

Waqf— Marz-ul-mout. u-Aat is-Ueath illness— 
Parabjsi —Possession <-j semes- Apprehension of d-ath 
— Mntwalh's misfeasance, whether affects validity of 

" An' old Muhammadan was attacked in February 
1SJ5 bv para is of the lower limbs rendering him 
a helpless invalid, permanently confined to his Led. 
In March he executed a waqfnama and died in the 
following November : 

Held that the doctrine of marz-ul-mout applied and 
that the waqf was valid only to the extent of one- 
third of the waqifs assets. Ip. 220, col. 1.1 
Per Mukerji. .1 The limit of one year in cases of 
marz-ul-mout does not constitute a hard and fast rule. 


[p. 224. col 2 1 . , , , .. 

In order to make the doctrine of mars-ul-mout appli- 
cable there must be (1. illness, (2) expectation of a 
fatal issue, and (3l certain physical incapacities which 
indicate the ilegree of illness, [ibid.; 


is 


highlv 


Death illness is illness in which death 
probable whether incapacities exist or not. [ibid. J 

The question lobe considered in cases of 
marz-ul-mout is whether the donor executed the deed 
of gift under apprehension of death. Ip- — coL l.| 

Possession of ones senses arid mental faculties is 
no index of the pressure of sense of imminent death, 
[p. 226, col l.j 

Case-law and authorities reviewed. 

Malfeasance or misfeasance of a mutwalh does not 
invalidate, a waqf "inch at its creation was a valid 
one. [p. 221, col. 2 ] , D 

Appeal against a decree of the Pie- 

sident of the Calcutta Improvement Tri- 
bunal, Calcutta, dated the 12th of August 
192 >. 

Dr D -V. Mittcr, and Btbu X a rain 
Clvt " Ira Kar, for the Appellant. 


M. Xuruddin Ahmed, and .1/. .1. S. .1/. 
Akram, for the Respondents. 

JUDGMENT. 

Walmsley, J.— This appeal is direct- 
ed against a decision of the President of 
the Calcutta Improvement Trust Tribunal 
in a dispute about the apportionment of 
some compensation money. 

Piemises Xo. 32, Durga Road have been 
acquired by the Trust. The Collector's 
valuation has not been accepted by those 
who appear to he the owners, and before 
making the valuation the President lias 
decided the principles on which the com- 
pensation when it i9 fixed will be appor- 
tioned. 

The former owner was Muhammad Tayeb; 
he had a wife named Sarifannessa; he 
died in Xovember 1895, leaving a widow, 
five sons and three daughters. The 
claimant Xo. 4 is the appellant, and she is 
one of the daughters. Her claim as to the 
share that would ordinarily he hers is 
resisted on the ground that Muhammad 
Tayeb made a waqf of the property a few 
months before his death. The question, 
therefore, that the President had to 
decide was whether the waqf was valid or 
not. He held that it was valid, and it i9 
against that decision that the appeal is 
directed. 

The first ground on which the appellant 
assails the waqf is that it offends against 
the doctrine of mushaa. The reason for 
this assertion is two-fold. First, it is said 
that the wife Sarifannessa was owner of a 
portion, and secondly, that one Azimannessa 
also had a share in the property covered 
by the waqf. Xeither of these assertions 
can be supported. Sarifannessa’s plot of 
land was not an undivided share, but 
specific land with Tayeb's land forming 
the boundary on one side. It may be an 
open question whether the husband or 
the wife is the owner of the portion stand- 
ing in Sarifannessa's name, but for my 
present purpose it is enough to point out 
that the premises are divided into specific 
plots. As for Azimannessa’s portion, her 
name appears with that of the lady who 
sold to Sarifannessa, and with that of a 
third person in Billon's Register of 1893. 
In 1911 she asked for the holding to be 
sub divided, and for permission to redeem 
her share of the rent. This was done with- 
out any objection. The circumstances 
indicate that the sub-division consisted of 
recognizing her possession of a specific 
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plot, and not of carving out from an un- 
divided whole a plot equivalent to her 
interest. Further if the are is are consider- 
ed, it appears that there were specific 
plots with ascertained areas, together 
amounting approximately to the area of 
the whole. I. therefore, agree with the 
learned President's finding that the doc- 
trine of mushaa does not render the uaqf 
invalid. 

The second objection to the iroq/isthat 
it is really a disposition for the benefit 
of the grantor's family. The question is 
whether there is a substantial dedication 
of the property to charitable uses. The 
income from the property is not large, 
and a very considerable part of it must be 
spent for the benefit of members of the 
grantor’s family. There are, however, 
specific sums to be paid for the mainten- 
ance of worship in a mosque established 
by the waqifs father, and directions are 
also given for using the income for the 
benefit of the travellers and students. The 
terms of the disposition are such that 
without scrupulous honesty on the part of 
the mutwalli little if any thing is likely 
to be left for the student and the traveller, 
but there may be a little and in the ordi- 
nary course of nature there should be 
more. I think the instrument lies very 
near the border line, and my own inclina- 
tion would be to hold against its validity, 
but in deference to the opinion expressed 
bv Greaves, J., in anothersnit, an opinion 
which is, of course, not binding but is en- 
titled to consideration, and to the view 
taken by my learned brother on this Bench. 

I have come to the conclusion that I ought 
to regard the icaqf as valid, so far as this 
objection is concerned. 

The third objection i9 based upon the 
difficult doctrine of marz-vl-maut, or death 
bed illness. -In Sir Roland Wilson’s Book 
on Anglo-Muhammadan Law this doctrine 
is set out as follows: “A gift made in 
mortal sickness is so far regarded as a 
bequest that it cannot operate on more 
than a third of the testator s nett assets 
unless with the consent of all the heirs, 
nor in favour of one heir without the con- 
sent of all the others. Explanation I-A 
gut is said to have been made in mortal 
sickness, on y of it was at the time, and 
seemed to the donor himself highly pro- 
bable that the malady would soon and fatal- 
ly and if in fact it did so end. The donor's 
State of mind, which is the real ground 
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of the rule, may be, but it is not neces- 
sarily, to be presumed from the gravity of 
the symptoms. On the '-ti er hand no evi- 
dence of actual apprehensions of death will 
suffice in the absence of external indicia 
of danger, chief among which is inability 
to attend to ordinary avocations." There 
have been numerous decisions on the 
subject since those words were first written 
but I think that they set out the doctrine 
correctly. 

The facts which appear to be proved in 
the present case are that Muhammad Taveb 
then a very old man, was attacked by 
paralysis of the lower limbs in February 
1»95 : he at once became a helpless invalid, 
permanently confined to his bed ; he could 
not perform the ordinary offices of nature 
without assistance, and, more important, he 
could not leave his bed for religious exer- 
cises. He continued in this state until he 
died in the following November. The 
u-aqfmma which we are considering was 
executed in March, 

The fact that Muhammad Tayeb was ill 
or at any rate bed ridden for nine months, 
has given scope for the suggestion that the 
saving principle established for those who 
suffer from a malady of long continuance 
will make this xuaqf valid. Sir Roland 
Wilson, quoting from Baillie’s Digest, has 
this note " The lame, the paralytic, the 
consumptive, and a peison having a wither- 
ed or a palsied hand, when the malady is 
of long continuance, and tliore is no imme- 
diate apprehension of death, may make 
gifts of the whole of their property," and 
adds, "The Hedaya fixes the period of 
long continuance at one year, but this is 
not taken as a hard and fast rule." In 
this case it. is argued that the illness lasted 
for nine months, and that is almost a year, 
and, therefore, under this principle, Muham- 
mad Tayeb was competent to make a gift of 
the whole of his property. 

I do not think it i9 necessary to consider 
whether this rule is to be construed elas- 
tically or not, for the reason that I have 
no doubt that in March 1895 Muhammad 
Tayeb was expecting to die very soon. Not 
only was the immediate apprehension pre- 
sent to his own mind : there was also ex- 
ternal signs which those about him would 
naturally interpret as indicating that death 
was at hand. It is true that as a fact he 
lingered for seven or eight months, and that 
no fresh illness supervened, and, therefore 
it may be said that his own fears and his 
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relatives, expectations were mistaken, and 
that the malady did not soon end. in 
death. It was from that malady, however, 
that Tayeb died : he never got any better, 
and from February to November there 
wa§ never a time when the malady became 
a mere disability; throughout it threatened 
an early end, and at«the last it did prove 
fatal without any fresh illness supervening. 
I think, therefore, that the months of 
lingering before actual death do not take 
the case out of the doctrine. My conclu- 
sion, therefore, is that the waqf is valid 
only to the extent of one-third of the 
waqifs assets. 

The appellant succeeds in part and the 
President is directed to appertain the com- 
pensation when determined in accordance 
with this view. 

The appellant will be entitled to recover 
her costs from the contesting respondents 
in both Courts; hearing-fee in this Court 
is fixed at three gold mohurs. 

Mukerji, J.— The only question that 
has been raised in this appeal is as to the 
validity of the waqf executed by one 
Muhammad Tayeb in respect of certain 
properties, one of which, namely. Premises 
No. 32, Durga Road comprising an area of 1 
bigha l'< cottas 7 chattaks 25 square feet, has 
been acquired under the Land Acquisition 
Act, The validity of the waqf is ques- 
tioned upon three grounds:— First, that the 
waqf offends against the doctrine of mnshaa 
as the premises in question were the joint 
property of Muhammad Tayeb and his 
wife Sarifannessa and also because one 
Azimannessa was a co-sharer in the hold- 
ings of wlrich the said premises formed a 
part; second, that the waqf is illusory 
and contains directions which are vague 
and incapable of execution ; and third. 
that the waqf is invalid under the law of 
marzvl-movt. 

As regards the first of these grounds 
what appears upon the evidence is this. 
The premises aforesaid are comprised 
‘within revenue holding No. 318. This 
holding consists of two distinct plots of 
lands carved out of old holdings Nos. 64, 
64 A, 66, 66 A and 67. The total area of 
all these holdings was more or less 2 bighas 
8 cottas 9 chattaks. By a kobala Kx. G, 
dated the -20th March, 1889, Sarifannessa 
Bibi, wife of Muhammad Tayeb, purchased 
a plot of land 10 cottas in area, and it 
wis recited in t he document that previously 
her husband- had acquired by several pur- 
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chases 1 bigha 5 cottas 14 chattaks of land, 
and in the Schedule to the document this 
land was stated as forming one of the 
boundaries on the Fast. On the 20th March 
1895 Muhammad Tayeb executed ai caqfnama 
in respect of various properties, including 
the aforesaid lands which were purchased 
by him as well as that purchased by his 
wife. The plots of land being distinct, 
neither Muhammad Tayeb nor Sarifannessa 
Bibi can be said to have had an undivided 
share in the lands in respect of which 
the icaqf was made. As regards Aziman- 
nessa. all that appears upon the evidence 
is that in Billon’s Register of 1893-94 one 
Azeman Bibi and one Meher Bibi and two 
others were recorded as tenants in respect 
of the aforesaid holdings. Meher Bibi sold 
the 10 cottas of land to Sarifannessa in 1889. 
Azimannessa applied in 1911 for sub-divi- 
sion of the holdings and for redemption 
of the holding to be allotted to her, and 
the said application was granted. The 
holding allotted to her appears from the 
order-sheet in that ea c e to have consisted 
of an area of less than 5 cottas. The total 
area of the lands of the above-mentioned 
old holdings as stated in the kobala Ex. 
G was 2 bighas 8 cottas 9 chattaks, of 
which according to Billon’s Register the 
portion in which Aziman Bibi was a joint 
tenant with Meher Bibi and others was 
1 bigha 19 cottas and 6i chattaks. The pur- 
chases by Muhammad Tayeb and Sarifan- 
nessa did not extend to the whole’ of the 
said 1 bigha 19 cottas and 6] chhattaks but 
only to 1 bigha 15 cottas 14 chattaks as 
stated in Ex. G. The evidence of Khoda 
Bux, witness No. 2, for the claimant No. 4, 
wasthat Aziman hadSl cotlas of land, in the 
holdings, and this seems to be the quantity 
left to her after the purchases made by 
Mahammad Tayeb and Sarifannessa. There 
is nothing to show that the land of 
Azimannessa was not a separate plot of 
land such as Meher’s was, and it has not 
been proved that she was a co- sharer in 
the premises covered by the waqf. The 
doctrine of mushaa, therefore, has no appli- 
cation to the case. 

The second ground may be disposed ol 
in a few words. The object set out in the 
u-aqjnama was to make arrangements and 
provisions for the due performance of reli- 
gious services in the mosque which had 
been erected bv the father of Muhammad 
Taveb at No. 26, Collinga Bazar Street. 
The inalienability of the properties and 
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the usual limitations and restrictions as to 
the powers of the muiicaUi to deal with 
the waqf properties were laid down. It 
was provided that if any land or building 
included in the waqf estate were acquired 
by the Government lor public purposes, 
the compensation money would be utilised 
for purchasing some other property for 
the purposes of the waqf. In para. G 
directions were given for the yearly repair 
of the mosque, and the daily lighting 
thereof, and for arranging for the five 
prayers that are to lie held daily, and also 
th« jumma prajer, the azan and namaz, 
and the Id and Bakhr-id prayers, and for 
the employment of khatib and maazun, 
the distribution of iitari duriug ramzan, 
the reading of tarabi prayer- by a ha fez, 
und for providing for such accessories as 
are ordinarily necessary for the purpose. 
The remuneration of the/ia/c2 was fixed 
at Rs. 25 a year, the khahb was to get 
Its. 2 per month and his food, and the 
moazan Re. 1 a month and his food. 
Directions were given for the maintenance 
of students, and the entertainment of 
travellers and mendicants. Provision was 
also made for the accommodation and 
maintenance of a sister of the waqif and 
her daughter, and also the daughters of 
the waqif in certain circumstances. The 
five sons were appointed mutwallis, each 
for a year, and it was directed that the 
mutwalli in office will get his food and a 
salary of Rs. 5 and shall be bound to pio- 
vide for the food of the four future mut- 
xvallis. The other directions need not be 
referred to. The income of the property 
was small, being about Rs. 100 or Rs. 125; 
and though a substantial part of it, under 
the directions contained in the 'waqfnama, 
would go to the relations of the waqif, it is 
•manifest that the primary object of the 
endowment was to support a mosque, to 
make arrangement for the performance of 
religious services therein, to carry on 
works of charity connected therewith, to 
feed travellers and to educate poor students 
The provisions made for the relations can 
hardly be said to be such from which it 
may be deduced that the main purpose of 
the settlement was the aggrandisement of 
a private family. The directions given to 
the future mutwallis left a good deal of 
discretion in them as to how the work was 
to be carried on, but it was stated that 
they were to keep to the standard follow- 
ed by the waqif, The directions, there 
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fore, cannot be said to have been vague 
or uuascertainable, and the waqf must be 
taken to have been a valid one. It is per- 
haps true that the waqf has been ad- 
ministered by the mutwallis in a manner 
not altogether satisfactory and some of 
them appear to have dealt with the pro- 
perties as if they were proprietors. .Malfea- 
sance or misfeasance on the part of the 
mutwallis, however, cannot invalidate a waqf 
which at its creation was a valid one. 


The third ground raises one of the diffi- 
cult questions which the Muhammadan 
Law abounds in, namely, as to whether 
the waqf was invalid under the law of 
marz-ul-mout. The law of marzul-mout is 
not the same amongst all the schools; 
and moreover the reason of the rule as 
well as its essentials have been differently 
enunciated by different jurists Lawyers who 
may he .‘aid to belong to the orthodox school 
expound the doctrine on the basis of certain 
principles, modern jurists seek to rest the 
law upon what they consider to he more in 
consonance with rational ideas, and judi- 
cial decisions have served to break the 
rigidity of it in no small measure, by 
interpreting it in a broad and liberal 
spirit. 

A reference to the translations of some 
of the texts relating to this branch of the 
law, which are to be found in books of 
undoubted authority or have been relied 
upon in judicial decisions may not be 
unprofitable. In some cases thti translations 
do not agree, and in others it is not easy 
to appreciate the exact meaning, the pas- 
sages being darkened by parentheses or 
obscured by the translator’s gloss. In the 
case of Labbi Beebec v. Biltbun Beebee (1) 
the following texts were referred to-— ’ 

Futawa-i-Alumgiri, Vol. 4, Ch. XI: “Now 
they speak of the definitions of 'fatal 
disease. \\ hat lias been adopted in fuiwas 
is that a disease from which death mav 
probably result is a fatal disease, irrespec- 
tive of whether the patient keeps to 'his 
bed or not (page 552). “He who is 
affected with paralysis, partial or total, and 
be who has lost the use of any limb, or is 
effected with phthisis, and the disease is 
prolonged, and there is no fear of death 

(page*562). * ** ° f hia whole Property.- 

Fu tawa-i-Fusu l- A madi. “—They have ex- 
plained prolongation to mean one year, so 

(1) 6 X. W. p. h. C, It, 159; 
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that if the disposition has been made after 
one year from t he attack of the rnaladv it 
is like a disposition made in the enjoy- 
ment of health.” (page 4U M. H.) 

Futawa-i-Alumgiri, Vol. 1, Hook of Di- 
vorce, page 64U: "Our learned Doctors have 
explained the duration of sickness to be of 
one year, so that if the same sickness lasts 
for one year the acts of the sick person 
after one year would have the same effect 
as if he had done them in a state of health.” 
There is no reason to suppose that the law 
of marz-ul-mout is not the same in regard 
to tala<i as it is in the case of waqf. 

Futawa-i-Shami, Vol. II, page 521: “If 
the sickness becomes old, that is to say, if 
one year elapses from its commencement, 
and no increase or decrease occurs in it, 
the sick person shall be deemed a healthy 
person, but if the sickness increases, whe- 
ther before or after one year, and during 
the continuance of such increase the per- 
son dies of the same, he shall be deemed 
a sick person." Other Jutuas also to the 
same effect appear to have been produced 
before the Court. Another translation of 
the passage last quoted will be found in 
the case of Fatima Bibee v. Ahmad Baksh 
(2) and runs in these words:— ‘ If the disease 
becomes old in this way, that it extends 
beyond a year, and no increase occurs within 
that {(period j, then he (the sick person) is 
(to be deemed) in health, but if he dies in 
a state of increase, whether the increase 
takes place before the year’s prolongation 
of it, he is (to be deemed to be) sick." 

A passage from Jamai ul-Rumcoz was 
also produced before the Court which, 
while admitting that some authorities doubt 
the prescription of the period of one year, 
gave, as supported by the better opinion, 
the rule that “gifts by paralytics are valid 
if the sickness lasts for a long time, so that 
a year elapses from the time when it lirst 

commenced.” . , , ,, , 

Mr Ameer AIL in his book on Muham- 
madan Law, Vol. I, page 50, quotes with 
approval the observations of Raad-ul-Mukh - 
lar and says: -“It is not merely the fact 
that the disease is ordinarily fatal that 
requires consideration but the effect it is 
likely to have on the mind of the sufferer, 
which is the chief determining element. A 
malady of such a nature is called Marz-ul- 
mut or the illness of death. Hut where a 
person has suffered from an illness for a 

i 31 •; 119 at pr 22»> 325. < 


long time so that it has become, as it 
were, 'a part of his constitution,' or where 
the progress of the disease is so impercep- 
tible as to cause no apprehension to him, 
it does not come within the definition of 
.l/« rz-ulmout." 

At page 57 is quoted the following pas- 
sage from the Durr-ul-mukhtar. “The gift 
of a person suffering from paralysis, palsy 
and phthisis is invalid as to the whole 
when the desease has lasted over a year, 
and there is no fear of death from it, but 
if it has not extended for a year and there 
is no fear of death (on his part) the gift 
will take effect in respect of the third." 
The learned author states that the reason 
is there is said to be that if a person suffers 
from a malady which is ordinarily mortal 
for over a year, it ceases to have any appre- 
ciable inlluence on his mind as it has 
become a part of his nature. 

At page 58, Fiilawa Kazi Khan is quoted 
in support of the proposition that “one 
struck with paralysis, phthisis or palsy is 
accounted sick whilst the disease is on the 
increase; but when the illness has lasted a 
long time and is not becoming worse, the 
sufferer is as one in health " Then the 
following passage of the text is quoted, 
“some lawyers have laid down that if a 
disease, however mortal, lasts for over a 
year, it should not be regarded as such, 
"because the man becomes so accustomed to 
it as to lose all apprehension as to his own 

condition." . , 

At page 59, Durr-ul-Mukhtar is quoted 
where it says on the authority of the bazuzia, 
that “when a person is in imminent 
fear of death whether from disease or any 
other cause, so that in the case of an ill* 
ness the man is so broken or weakened by 
it as to be incapacitated from conducting 
his ordinary avocations outside his house, 
for example, a Faki (Jurist) from going to 
the mosque, a tradesman to his shop, a 
woman from attending to her indoor oc- 
cupations” it is marz-ul-mout and also on 
the authority of the mujlaba, that "where 
the illness has become so severe as to make 
it permissible for the sufferer to offer ins 
prayer without standing up (Lit: in a 
sitting posture) it must be regarded as an 

illness of death." 

The above doctrine, however, is 
ent from that of Futawa-i-Alumgin 
was accepted in the case of 
Bibi v. Ahmad Baksh (2) and 
the proposition was laid down n 
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words:— ; ‘A death illness is one which it is 
highly probable will end fatally whether 
the sick person has taken to his bed or 
not; or whether in the case of a man, it 
disables him from rising up for necessary 
avocations out of the house or not, such 
as for instance, when he is a Faki or lawyer, 
from going to the muxjid or place of 
worship, and when he is a merchant from 
going to his shop or whether in the case 
'of a woman it does or does not disable her 
from necessary avocation within doors. But 
the illness is to be considered death-illness 
when a man cannot pray standing" This 
extract with the exception of the last sen- 
tence seems to he the translation of a 
passage from the Futawa-i-Alumgiri. 

Mr. Tyabji in his Principles of Muham- 
madan Law quotes Baillie's Digest, Yol. 

I, 5-13, Grady's Edition of Hamilton's 
Hedaya 684, in support of the proposition 
that "pains of child birth are considered 
by the Muslim authors as prima facie a 
death illnees whereas lameness, gout, 
paralysis, consumption or withered or 
palsied hand, after they have continued for 
a long time and have no immediate danger 
of death do not constitute death illness." 

It is not very easy to reconcile this mass 
of conflicting dicta which, as they stand, 
present numerous points of diversity. Some 
jurists contend that every command of the 
sharah was characterised by its illut or 
reason or principle which is a mental idea 
and its subub or the cause or the way lead- 
ing to it, which has an external and 
physical existence, and that one must adopt 
the subub in order to reach the obligation 
which the illut creates. According to them 
the reason *of the rule is that when all 
hope of life is lost and there is every fear 
of likelihood of death taking place the 
right of the heirs to the property is created 
just in the same manner as it is created 
on the death of the owner who ceases by 
death to have any need for property. Hence 
it is, they say, that the law has set out in 
detail the manifestations, indications and 
signs, and these should be adhered to 
whatever might be the doctor’s opinion as 
to the character of the disease. Accord- 
ing to them the limit of one year is con- 
clusive and lays down a hard and fast rule 
which is to be preferred to a doubtful one 
depending upon such an uncertain thing 
as a mental condition like fear. Some 
others contend that in the case of a disease 
Jlke 'paralysis, gout, consumption, etc,, a 


. HAMEDULLA. 223 

year was required to ascertain whether the 
illness was a death illness or not; that if 
the same illness continued uninterruptedly 
and death takes place on ammui ul it 
within a year, the illness is a death illness 
and a gilt made within the year is invalid; 
but if the illness is a lingering one and 
death does not take place btfore the end 
of the year reckoned from the tune it 
commenced, the illness during the year or 
subsequent to it is not to be considered as 
death illness, and any gift made within or 
after the year is valid. According to some, 
a subjective apprehension on the pait of 
the patient himself is hardly of any im- 
portance because though the reason or 
motive underlying the law is that illness 
weakens a man's physical and mental powers 
and he is, therefore, likely to act under 
such circumstances to the detriment of his 
spiritual interest by disappointing his heirs 
in their just expectations, according to the 
principles of Muhammadan Jurisprudence 
that has not to be proved as a fact in each 
particular case, but the law itself lays 
down hard and fast rules and criteria by 
which the validity of a sick person's act 
has to be determined. The ellorts of modem 
jurists have been directed towards remov- 
ing the conflict, and judicial decisions have 
tended to disentangle this mass of com- 
plications and lay down some principles 
which may be of easy application. 

In the case of Labbi Bedec v, Bcelun 
Bcdee (1), Pearson and Turner, JJ., relying 
upon the authority of certain passages in 
h utawa-i Alumgiri , Fulaua-i Fuml-i-Am - 
adi, and Futawa T-S/iami.quotedabove.held 
that under the Muhammadan Law the teim 
marz ul-mout is applicable not only to 
diseases which actually cause death, but to 
diseases from which it is piobuble that death 
will ensue, so as to engender in the person 
afflicted with the disease an apprehension 
of death that a person labouring under 
such a disease cannot make a valid gift 
of the whole of his property until a year 
has elapsed from the time lie was attacked 
by it. borne of the texts referred to in 

^ at , case de f lt . "’HU paralysis ‘partial or 
total characterized it as 'a fatal disease' 
and laid down the doctrine that when the 
sickness becomes old, that is to say, if one 
year elapsed from its commencement aid 
no mciease or decrease occurs and the 
same sickness continues, the sick person 
should be deemed a health v 1 j 

a disposition made after a yd from “h. 
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attack of the malady was to be treated as 
a disposition made in the enjoyment of 
health. In that case the learned' Judges 
overruled the contention that in the cise 
of disease like paralysis, etc , a year was 
required to ascertain whether the illness 
was a death-illness or not, that if the same 
illness continued uninterruptedly and death 
took place on account of it with a year, 
the illness was a death-illness, and a’ gift 
made within the year was invalid, but if 
the illness was a lingering illness and death 
did not take place before the end of one 
year reckoned from the time it commenced, 
the illness during the year or subsequent 
to it, was not considered a death illness, 
and any gift made within or after the year 
was valid. They went on to observe : “The 
Muhammadan Law, as it would seem, in 
order to guard against acts done by a 
' person afflicted with a disease which may 
disturb his calm judgment, has provided 
that the person afflicted with the disease 
shall be deemed incompetent to pronounce 
a divorce, or make a gift of his property 
until after the expiration of a year from 
the date on which he was attacked with 
the disease." This decision was followed 
in the case of Muhammad Gulshere Khun v. 
Mariam Begum (3) and the principle was 
laid down in these words: “According to 
the Muhammadan Law a gift by a sick 
person is not invalid, if at the time of 
such gift his sickness is of long continu- 
ance, i.e., has lasted for a year, and he is 
in full possession of his senses, and there 
is no immediate apprehension of his death.” 
The doctrine as the validity of the gift 
when the disease has lasted over a year is 
considered not to have been correctly ap- 
preciated in these decisions i Ameer Ali’s Mu- 
hammadan Law, Vol. I, page 57, Footnote). 
In the case of Hassarat Bibi v. Golam 
Jaifar{\) Ameer Ali and Pratt, JJ. observed 
as follows: —“A careful study of the prin- 
ciples enunciated in the most authorita- 
tive Hanafi works would show that in 
determining whether the donation of a 
person suffering from a mortal illness comes 
within the doctrine applicable to marzul- 
mout gifts, several questions have to be 
considered, viz., (I) Was the donor suffer- 
ing at the time of the gift from a disease 
which was the immediate cause of his 
death ? <2 ) Was the disease of such a nature 

(3) 3 A. 731; A. ' X . N. (Dial) 48; 2 Ind. Dec. (s.s.) 
407. 

p)3C.W.N 57. 
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or character as to induce in the person 
suffering, the belief that death would be 
caused thereby, or to engender in him the 
apprehension of death ? (3) Was the illness 
such as to incapacitate him from the pur- 
suit of his ordinary avocations or standing 
up for prayers, a circumstance which might 
create on the mind of the sufferer an ap- 
prehension of death ? (4) Had the illness 
continued for such a length of time as to 
remove or lessen the apprehension of im- 
mediate fatality or to accustom the sufferer 
to the malady ? The limit of one year 
mentioned in the law books does not, in 
our opinion, lay down any hard and fast 
rule regarding the character of the illness; 
it only indicates that a continuance of the 
malady for that length of time may be 
regarded as taking it out of the category 
of mortal illness." In the case of Fatima 
Bibi v. Ahmad Baksh (2). it was laid down 
(Rampini and Pargiter, JJ ) that ordinarily 
a malady should be considered to be of 
longcontinuance, if it has lasted a year, but 
agreeing with the observations made in the 
case of Hassarat Bibi v.Gulam Jatfar( 4), 
it was held the limit of one vear does not 
constitute a hard and fast rule and that it 
may mean a period of about a year. In 
this case it was laid down that the texts 
mentioned three matters:— (») illness, ( ii ) 
expectation of a fatal issue, and (m) certain 
physical incapacities which indicate the 
degree of illness, and the following observa- 
tions appear in the judgment:— "The learn- 
ed Vakil for the defendants contends that 
the meaning of this is that, if the first and 
third exisi then the second must necessarily 
be presumed, namely, that there is an 
expectation of death. The learned Vakil 
for the plaintiff contends, on the other 
hand, that there is no such necessary pre- 
sumption that the matters of the third class 
are only evidence, and that the Court must 
decide from that and the other evidence 
whether the second actually exists, that is 
whether there is expectation of death. The 
latter appears to us to be the correct view : 
for the passage from Futawa-i-Alumgiri 
distinctly states twice that the definition 
of death illness is illness in which death is 
highly probable, whether the incapacties 
mentioned exist or not. These incapacities, 
therefore, are not infallible signs of death- 

illness At the time when this law was 

laid down, little medical knowledge exist- 
ed. It was necessary, therefore, to decide 
when an illness was a death-illnessj ant* 
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that could only be done by simple rules 
dealing with certain symptoms which 
all persons could notice and comprehend. 
Yet it appears from these passages that 
even while the lawyers suggested that 
certain physical incapacities indicated 
dangerous illness, they did not lay down 
positively that these incapacities are con- 
clusive. ..for it was no part of their defini- 
tion of death-illness, whether the incapacities 
mentioned existed or not. It is only with 
regard to the extreme case, where a man 
cannot stand up to perform the primary 
and simple obligalion of saying his 
prayers, that they declared the illness should 
be deemed a death-illness." The learned 
Judges upon the evidence held that there 
was nothing in the symptoms of the patient 
which should necessarily have excited in 
him an apprehension of death. This case 
was carried in appeal to the Pivy Council 
and the Judicial Committee in Fatima 
Bibi v. Ahmed Baksh (5) dismissed the 
appeal, holding that the test which was 
treated as decisive on the point of the 
validity of the gift, namely, whether the 
deed of gift was executed by the donor 
under apprehension of death, was the right 
question in the case. The case of Ibrahim 
Golam Arif v. Saiboo (6) went up to 
the Privy Council from a judgment of 
Chitty, J., then a Judge of the Burma Chief 
Court, which had been affirmed on appeal 
by Thirkell White, C. J., and Bigge, J. 
In that case the Courts appear to have 
proceeded upon the test which they con- 
sidered to be the crucial test in the case, 
namely, wnether there was an apprehension 
of death in the mind of the donor at the 
time of the execution of the deed of gift 
which formed the subject-matter of that 
case, and concurrently found that question 
in the negative. Their Lordships of the 
Judicial Committee on those findings refus- 
ed to interfere holding that “the law appli- 
cable was not in controversy; the invalidity 
alleged arises where the gift is made under 
pressure of sense of imminence of death.” 

These cases must be taken to have set at 
rest the controversy relating to the rigidity 
of the one year rule. In view of these cases 
it is also impossible to contend any longer 
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that the subjective apprehension of death in 
the mind of the donor as distinguished 
from the apprehension caused in the mind 
of others, does not count in the law of 
m arz-ul-mout. The existence of this sub- 
jective element as an ingredient in the law 
of marz-ul-mout , doubted by Woodroffe, J., 
in the case of Kul so m Bibee v. Golam. 
Hossein Cassini Arif (7) and Sir Abdur 
Rahim in his Principles of Muhammadan 
J urisprudence, page 256 says that it is not 
a test at all in such matters. 

The law of marz-ul-mout was considered 
in the case of Sarabai v. Rabiabai (8) in 
which Batchelor, J., laid down that “In 
order to establish marz-ul-mout there must 
be present at least three conditions (1) 
Proximate danger of death, so that there 
is, as it. is phrased, a preponderance ( ghaliba ) 
of khauf or apprehension, that is, that at 
the given time death must be more prob- 
able than life, (2) there must be some degree 
of subjective apprehension of death in the 
mind of the sick person, and (3) there must 
be some external indicia, chief amongst 
which would be the inability to attend to 
ordinary avocations." These principles were 
adopted in a later decision of the same 
Court, Rashid v. Sherbanoo (9). 

in view of the decisions of the Judicial 
Committee referred to above it may perhaps 
be doubted as to whether the third condition 
mentioned in the Bombay cases is really a 
sine qua non. 

As regards the investigation into the 
nature of the illness in the present case 
we are to some extent relieved by reason 
of the fact that the malady that Maham- 
mad Tayeb was suffering from was a 
specific one, and was definitely diagnosed 
as paralysis of the lower limbs. There is 
hardly any divergence amongst the wit- 
nesses as to the chief characteristics and 
features of the illness, except perhaps as 
to minor details as regards which very little 
preference may be given to one witness more 
than to another, in view of the fact that the 
evidence of each witness is coloured by his 
or her conception of what would or would not 
constitute marz-ul-mout. The evidence or 
such of it as may be safely taken to ’be 
reliable points to the first attack of the 
illness having come in the month of Feb- 
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(7) 10 0. W. N. 449. 

(8) 30 B. 537; 8 Bom. L.E.35. 
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It was presented for registration on the 
21st March 1895, and actually registered on 

the 23rd. .Muhammad Tayeb died 

in February, 18;»5. There is no reliable 
evidence, one way or the other as to whe- 
ther the intensity of the affliction went on 
on the increase or whether it varied at 
any t me during the period he suffered 
from it. The trend of the evidence is 
to the effect that from the first attack 
medicines began to be administered and he 
was kept on liquid diet. The lower limbs 
having been paralyzed he would always 
remain on bed and had to be helped or 
raised to a sitting posture. On the other 
hand, we have it that he was taken on a 
chair into a palanquin on which he was 
carried to the Office of the Registrar where 
he personally admitted the execution of the 
document. There is, therefore, no reason to 
hold that his brain was affected about the 
time that the document was executed or at 
any lime; and the evidence of the witnesses 
who want to make out that his mental 
faculties had been in any way impaired can- 
not possibly be believed. The evidence 
relating to the part hat he took in connec- 
tion with the preparation of the drafts for 
the ua<ifnama and the instructions that 
he gave in connection with the transaction 
clearly show that he was in full possession 
of all his faculties. There was nothing 
suggestive of senile decay, and he was fairly 
well with all his powers, but for the paralysis 
of the lower limbs, for the ripe old age of 
91 or 95 that he is said to have been of at 
the time. These findings are substantially 
the same at which the learned President lias 
arrived on the evidence in the case, and 
with his findings in this respect 1 entirely 
agree. 

The question, however, is not what the 
testamentary capacity of Muhammad Tayeb 
was at the time the document was executed, 
but to quote the words of the Judicial Com- 
mittee in the case of Fatima Bibi v. Ahmed 
Buksh (5) “Whether the deed was executed 
under an apprehension of death,” or in other 
words of their Lordships as used in the 
case of Ibrahim Golam Arif v. Saiboo ( 6 ) 
whether the tea < 7 / was made “underpressure 
of a sense of imminence of death." The 
possession of or.e s senses and mental 
faculties is no index of this apprehen- 
sion; in fact the proportion of the one to 
the oilier would, if anything, vary in the 
inverse ratio. We have the fact that from 
\he day that he was struck by the disease 


be was kept in liquid diet, the fact that 

he was an old man of 94 or 95, the fact that 

there was nothing before him suggesting 

that the disease had taken a favourable 

turn, the fact that the illness continued 

till the 21st March 1895 on which date 

the document was executed and the fact 

that steps were taken the very next day 

to get the document registered, these 

facts to my mind suggest unmistakeably 

that Muhammad Tayeb apprehended that 

he would not survive the illness and that 

his end was approaching. Apart from the 

texts to which I have already referred, the 

one thing which was held in the case of 

Hassarat Bibi v. Golam Jafar (4), as 

likely to create in the mind of Muhammad 

Tayeb an apprehension of death, and which 

dictum was approved in the case of 

Fatima Bibee v. Ahmed Baksh (2) exists in 

the present case. It has been found by 

the learned President and rightly so upon 

the evidence, and in fact that finding has not 

been challenged befoie us, that Muhammad 

Taveb from the time that the disease 
• 

came upon him was unable to stand up 
for prayer. There is a rational foundation 
for the rule as to why this inability is 
regarded in Muhammadan Law as creating 
such apprehension. It is only in a case 
of utter and absolute disability that one 
would say his prayers without standing ; 
and when one finds this disability attend- 
ing him during prayers, it is bound to 
fill his mind with an apprehension that the 
end is not far off. At the date of execution 
of the deed the disease was a little over a 
month old, and in no sense had continued 
for a sufficient length of time so as to be a 
part of his nature. 1 think all the cir- 
cumstances point to his having apprehend- 
ed at the time he executed the deed that 
it was highly probable that the malady 
would soon end fatally. At that point of 
lime there was a preponderance of ap- 
prehension that death was more probable 
than life though he lingered on for seven 
or eight months more and then expired. 
The uaqf, in my opinion, was made under 
a sense of impending death which he 
feared was coming on as a result of the 
illness he was suffering from. The learned 
President has relied upon a passage in 
Baillie's Digest, page 543 , which runs thus:— 
“The lame, the paralytic, the consump- 
tive, when the malady was of long continu- 
ance and there is immediate apprehension 

of death may make gifts of the whole of the 
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property.” In my opinion the facts indicate 
that the apprehension of death was immedi- 
ate and that the deed was executed under 
an apprehension that death was imminent in 
the sense that there was nothing to stand 
between the illness and the death, or, in 
other words, that the latter would follow 
inevitably as a necessary result ol the 
former and at no distant date. More than 
that is not necessary under the law of 
marz-ul-mout. 

There is on the record a judgment of my 
learned brother Greaves, J., dealing with 
the question of the validity of this icaijf. 
That judgment is, undoubtedly, entitled to 
every respect but as the learned President 
has held it cannot operate as res judicata 
in the present case. It may also be remarked 
that Greaves, J., was able to find upon the 
evidence that was before him, that Muham- 
mad Tayeb suffered for more than a year 
from his illness before his death, a finding 
which the evidence before us does not 
support. 

For the above reasons I am unable to 
agree in the view taken by the learned 
President on the question of the validity of 
the waqf. I am of opinion that the waqf 
was invalid except to the extent of a 
third of the properties covered by it, which 
belonged to the waqf. 

The appeal will he allowed and apportion- 
ment of the compensation in respect of the 
premises, when it is made, will be made on 
the basis indicated above. 

The appellant will be entitled to her 
costs from the contesting respondents both 
in this Court and of the Court below. 

s. d, Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2213 op 1924. 

January 30, 1925. 

Present:— Mr. Justice Campbell. 

MANGTU and ANoriiER— Plaintiffs— 
Appellants 
versus 

LACHI1I RAM — Defendant — 
Respondent. 

Appeal. second— Nuisance— Finding of fact -Inter- 
ftrtnce by High Court. 

Where an Appellate Court on a consideration of the 
evidence m the case and all the circumstances local 
and others, comes to the conclusion that a latrine dues 


LACBHI RAM. 

not constitute a nuisance, tli? finding is one of fact 
and cannot lie interfered with in Second appeal. 

Second appeal from an order of the 
Distiict Judge, Delhi, dated the 9th May 
1924. 

Mr. -V. C. Pandit , for the Appellants. 

Mr. Shamair Chund , for the Respondent. 


JUDGMENT.-The defendant in this 
suit, Lachhi Ram of Rewari, obtained per- 
mission, from the local Municipal Com- 
mittee, to build a house including a sandas 
which is described, in the present memo- 
randum of appeal before me, as a latrine of 
a very filthy and primitive kind. It appears 
to be an arrangement by which excrement 
and dirty water is expelled from the first 
storey of a house on to the ground under- 
neath. The two plaintiffs sued for an in- 
junction directing the defendant to close 
the sandas as a nuisance. 

The Trial Court decreed the suit but in 
appeal it was dismissed by the learned 
District Judge who held that no nuisanco 
had been proved. 

It appears to me that the finding of the 
learned District Judge is ono of fact and 
that there can be no interference with his 
decision in second appeal. Admittedly the 
sandas has been built on the defendant's 
own land and the plaintiffs can only inter- 
fere with lnm on the ground of nuisance 
being created. The District Judge has 
considered all the cricu Distances, local 
and others, in coming to his conclusion and 
appears to have studied all the evidence 
I cannot presume, as l am invited by the 
learned Counsel for the appellant to do, that 
ho did not realize what sandas is, or he did 
not realize the precise character and p»si- 
tion of the sandas in question 

Rewari town has a Municipal Committee 
and under the Municipal Act the Committee 
must be presumed to have powers to deal 

wi\f?r y K ni :i SanCe w , hich ma y bo seated 
heieafter by tins sandas. This fact lias also 

been mentioned by the learned District 

Judge and the plaintiffs will have their 

remedy m that direction. 

1 find no ground for interference on 
second appeal and dismiss the appeal with 

Z ' Appeal dismissed. 
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CALCUTTA HIGH COURT. 

AiTE.ii. from Appellate Order Nu 324 

of 1923. 

May 19, 1925. 

Present:— Mr. Justice Suhrawardy and 
Air. Justice Duval. 

BANSHIBADAX MANUAL— Appellant 

versus 

CH IL\ UN AT BIBI alias CHHANNU 

B1B1 AND OTHERS- ReSPiiNDKNTS. 

Civil Procedure Cede (Act V of PM ), <■/. (_>, n ) 
0 XXI, rr. 89, 92, O.XLIII, r. 1 (j)— 
Second appeal from appellate order setting aside 
execution sale. 

An order under s 47, C. P. C., which is an adjudica- 
tion from which an appeal lies as an appeal from an 
order, is excluded from the definition of a decree under 
sub-cl. (2) { a> of s. 2, C. P. V. Therefore, under s. 101, 
cl. (2), C. I J . 0.. no second aj peal lies from an order 
passed under 0. XXI. r. 02. against which an appeal 
lies under 0. XLUI, r 1 (j), 0. P. U, even if the 
auction-purchaser happens to he decree-holder. 

Appeal against an order of the District 
Judge, 21- Peigannas, dated the 28th Alav 
1923, affirming that of the Munsif, Second 
Court, at Barasat, dated the 2nd Januaiy 
1923. 

Mr. Hcmendra Noth Sen and Babu 
Gopendra Nath Das, for the Appellant. 

Babu Duijendru Krishna Dult, for the 
Respondents. 

JUDGMENT.— Tliis is an appeal by 
the auction-purchaser in execution of a 
money decree. The respondents deposited 
the amount for which the property was 
sold and purchased by the appellant; but 
it was contended the money deposited was 
short by 12- annas. Both the Courts below 
have held that this was due to a Iona fide 
mistake and set aside the sale. The second 
appeal is from the appellate order of the 
District Judge of 24-Parganahs. 

A preliminary objection is taken by the 
respondents that no second appeal lies. 
We think that this contention should pre- 
vail. The order passed after the deposit 
made under 0. XXI, r. 89 is an older under 
r. 92. An appeal lies from an order passed 
under that rule under 0. XLIII, r. 1 (;), C. 
P. C. But no second appeal lies from the 
order passed upon first appeal, under s. 104, 
cl. (2). It is argued by the learned Advocate 
for the appellant that as the auction-pur- 
chaser was the deoiee- holder, the matter 
is covered by s. 47; and under 6. 2, C. P. C., 
the older j assed under s. 47 is a decree and 
is opjenlalle. We think that this con- 
tention is not sound. Section 47 covers 
matters arising between parties to the suit 
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relating to execution, discharge and satis- 
faction of the decree. An order passed 
u ider that section is a decree as defined in 
s. 2, C. P. C. Sutcl. («) of that sedan 
excludes an order which is an adjudication 
from which an appeal lies as an appeal from 
order. All orders, therefore, between 
decree-holder and judg nent-debtor under 
s. 47 are not decrees anu appealable as such. 
In the present case an appeal lies as an 
appeal from order under 0. XLIII, r. 1 
0’)- A second appeal, therefore, does not 
lie. We aie fortified in our view by the 
decision in the case of Asimuddi Sheikh v. 
Sundari Bibee (1). The appellant has 
referred to the case of Raghubar Dayal 
Sukul v. Jadu Kami an Missir( 2) which was, 
however, a case under the Bengal Tenancy 
Act. In this view we hold that a second 
appeal does not lie and this appeal is dis- 
missed with costs two gold molnirs. 

s D. Appeal dismissed. 

(1) to Ind. Cm. 315; 38 C. 339; 15 C. W. N. 814; 14 
C. L. J. 224 

i2j 13 Ind. Cm. 3G5; 15 C. L. J. 69; 16 C. W. N. 
730. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 
No. 1864 of 1924. 

March 12, 1925. 

Present:— Mr. Justice Campbell. 

SH EO NATH- Defen dant— Appellant 

versus 

PUR VN MAL— Plaintiff— Respondent. 

Civil Procedure Code (.4c! V of 190S), Sch. Ill, 
para. 7— Execution of decree— Agricultural land, 
farming out of— Conditions of fatm, determinatien of 
— Duty of Court. 

Where in execution of n decree the Executing Court 
proposes to fa im cut agricultural land belonging to 
the judgment-debtor, the teim of the faim and the 
other conditions must be decided by the Court itself. 
The Court must seek the Collector's advice on the 
subject and should ordinarily follow it, but is not 
hound to do so. |p. 229, col. ].] 

Mr. Shamair Chand, for the Appellant. 

Mr. G. S. Salarya, for the Respondent. 

JUDGMENT.— Puran Mai held a 
decree against Surjan Singh and in execu- 
tion thereof after the death of Surjan 
Singh attached certain land in the posses- 
sion of Sheo Nath, son of Surjan Singh. 
Sheo Nath objected that the land was ances- 
tral and, therefore, not liable to attachment 


SHEO NATH V. PL' RAN MAL. 


2-29 


i 


[90 I. 0. 1926'] sakhal CHANDRA BARDHAN 1 

in execution of the decree. The Court held 
that 22 bighas 7$ biswas were not ancestral 
that the rest was ancestral that the 22 bighas 
7-V biswas could be attached and sold in 
execution of the decree but that the decree- 
holder should be “nude to pay the mortgage 
money of Sheo Nath with respect to this 

land." ... 

The meaning of this last provision is to 

be found in the fact that Surjan Singh 
had mortgaged this area and that after his 
death the mortgage was redeemed by 
Sheo Nath with his own money. In effect, 
therefore, the learned Subordinate Judge 
held that the equity of redemption only of 
the 22 bighas 7.1 biswas was liable for the 
satisfaction of the decree. 

Against this order the decree-holder did 
not appeal, but Sheo Nath appealed con- 
tending that the 22 bighas 7i listens were 
ancestral land. He failed, but the learned 
District Judge upheld a second objection 
that sale of the land would be in con- 
travention of the Punjab Alienation of Land 
Act. He accordingly accepted the appeal 
so far as to direct that instead of the land 
being sold it should be farmed out to the 
decree-holder for such term of years as the 
Collector might deem fit. 

Sheo Nath has come to this Court in 
second appeal, and his learned Counsel has 
pointed out with reason that the learned 
District Judge overlooked the fact that the 
First Court made no more than the equity 
of redemption of the land liable for the 
decree. The contention that no more than 
this can be ordered to be fanned out in such 
satisfaction as aforesaid must prevail. I 
wish to observe also that the learned Dis- 
trict Judge was wrong in directing that the 
farm should be for such term of years as 
the Collector might deem fit. The term 
of years and other conditions have to be 
decided by the Court. The Court under- 
standing instructions must seek the Collec- 
tor’s advice on the subject and should 
ordinarily follow it, but is not bound to do 
so. 

I accept the appeal with costs and direct 
in modification of the learned District 
Judge’s order that the First Court shall 
arrange for the temporary alienation in 
sitisf rction of the decree of such proportion 
of the 22 biglvis biswas as it may hold 
to represent the value of the equity of 
redemption as against that of ihe mortgage 
charge paid oJT by Sheo Nath. The Court 
may, however, if it thinks fit, adjust the 
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matter in such other equitable manner as 
may present itself, c g, by farming out 
the whole laud and arranging that the 
annual profits shall be divided between the 
decree-holder and Shoo Nath in proportion 
to the respective values of the* equity 
of redemption and the mortgage charges 
1 K A pi>cal nceejited. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 28 

of 1923. 

May 1, 1925. 

Present:— Justice Sir Hugh Walnislev, 
Kt., and Mr. Justice B. B. Ghose. 
RAKHAL CHANDRA BARDHAN- 
Dkfesdant— Appellant 

Vt VSttS 

PROS AD CHANDRA CHATTERJEE 

and others — Plaintiffs— Respondents. 

Fraud -Suspicion — C i rc u msta ntial evidence- -Letters 
of Administration— Position of Hindu widow as ad - 
m i n istrator — Resist ration Act (AT/ « >/ IMS >, s. 5$ (1) 
(e) — Consideration— Endorsement by Registering Officer 
— Presumption - Harden of proof— Purdah nasliin lady 
—Independent adrice, etc. 

Fraud is not presumed or inferred lightly. r p. 231, 
col. 2 ] 

Mostnshee Buzlnar Rahcem v.Jalmath Rose, II M. I. 
A. 551 at p. G02; 8 W. R. P. C. 3; 2 Sulli. P. 0. J. 59; 2 
Sar. P. C. J. 259; 2J li. R. 208, referred to. 

Circumstances of mere suspicion should not be 
taken as proof of fraud, there must be sufficient evi- 
dence to overcome the natural presumption of honesty 
and fair dealing, [ioid. J 

Circumstantial evidence is not only sufficient but in 
nuny cases it is the only proof that cun be adduced to 
establish fraud, [ibid.] 

Mathoora Pandey v. Ram Ruchya Tewaree , 11 \V. R. 
4S2; 3 11. L. R. A. 0. H«, referred to. 

A Hindu widow obtaining Letters of Administration 
of the estate of the last male owner is in the same 
position as any other administrator and a sale effected 
by her with the sanction of the District Judge cannot 
be questioned on any ground not available against any 
other administrator, jp. 231. col. 2 ] 

Kamikhya Xath Mukerjce v. Ilari Chum Scn } 2G C. 
607; 13 Ind. Dec. in. s.) 990, Ch uni Lai Haidar v. 
Makshadi Debt, 52 Ind. Cas. 309; 23 C. \\\ N. 652 and 
An ?io id Charan Mondal v. Atul Chandra Malik , 54 
Ind. Cas. 197; 23 C. W. N. 1015; 31 (J. L. J. 3, relied 
upon. 

An endorsement made on a kabala by a Registering 
Officer in accordance with the statutory provision in 
s. 58 il) <c) of the Registration Act lhat*a certain sum 
of mouov was paid as consideration in his presence 
raises a presumption that the consideration was"] aid 
and the onus lies on the person who alleges that it 
is untrue to prove it. [ibid.] 

Mi Khan iiahadur v. Indar Parshad , 23 C. 950* 

1. A. 92; 7 Sar. P. C. J, C3; 12 lud. Die. (n. s j 631 
(P. C.;, referred lo t v * 
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\ny person taking n cunvcvmicc from a in.rJu 


. ■* 11 conveyance iioin a m, 

nashin lady must prove that the document was ex- 
plained to her, that she understood what she was 
doing and that she had independent advice. Where 
however, it is established that the lady knew what the 
nature of the document was that she was executing 
and that she had independent advice, it is not new s- 
snry to prove the formal reading over or explanation 
of the document, jp. 2.T5, ro|. 1 j 

Appeal against a decree of the Subordi- 
nate Judge, Third Court, 2-1-Pergannas, 
dated the 1th December 1922. 

Sir Provash Chandra Hitler, Messrs. A. 
N. Bose, S. 1\ Chose and Babu Shyama l)as 
Bhattaeharji, for the Appellant, 

Dr. S. C. Basal [•, Balms Sitaram Banerji 
and Haripada Chose, for the Respondents. 

JUDGMENT. 

Walmsley, J.— This appeal is pre- 
ferred by the principal defendant Rakhal 
Chandra Prod ha n, and it is directed against 
a decree declaring the right of the plaintiffs 
to the property in suit as reversioners to 
the estate of the late Rakhal Chandra 
Banerji and directing that they should 
recover possession with mesne profits. 

The facts that need be stated are as fol- 
lows. One Haridas Banerjee died, leaving 
a widow, three daughters, and one son, the 
Rakhal Chandra Banerjee just mentioned. 
Rakhal died in 1883, soon after his father, 
without issue, and his estate went to his 
widowed mother Thakomani. Thakomani 
died in 1909, and her three daughters were 
then the mothers of nine sons, and these 
nine grandsons inherited each 1 9th of 
the estate. The original plaintiffs are the 
two sons of Kusum Kumari ; they have 
bought the shares of live of their cousins, 
and thus become owners of 7/9lh. 
The other 2/9th belonged to the defend- 
ants Nos. 2 to 4, and these defendants 
were transferred to the category of plaint- 
iffs after the institution of the suit, so that 
the claim is for the entire interest in the 
property described in the schedule. 

Rakhal Chandra Banerjee’s estate con- 
sisted of a house and some paddy land 
at Italghatta, on the outskirts of Calcutta, 
and a house at Bhowanipur in the suburbs. 

In 1819 Thakomani applied for Letters of 
Administration to the estate of her son, 
and she was appointed Administratrix. An 
order was made in her favour in November, 
but the grant was not made until the fol- 
lowing June. A few days later Thakomani 
sought and obtained permission from the 
Judge to sell the house and ID bighas at 
Italghatta, and on July 2G, 1890, she sold 


the same to the appellant for the sum of 
Rs. 2,400. The suit is aimed at this aliena- 
tion. It is said that the proceedings con- 
nected with it were fraudulent from begin- 
ning to end. The fraud is described in 
paras. 7— 12 of the plaint Briefly stated the 
Raud is said to be as follows; first, that 
Thakomani did not really apply for Letters 
of Administration, her name was used, but 
without her knowledge: secondly, that the 
application for Letters of Administration 
contained inaccurate statements, intended 
to deceive, about l he property and about 
the other persons interested in the estate; 
and thirdly, that Thakomani was persuaded 
to execute the conveyance by false repre- 
sentations that the document was nothing 
more than a lease. 

The persons who are said to be guilty of 
this trickery are the appellant, and Shyam 
Lai Chatterji one of Thakomani’s sons-in- 
law. 

The defendant’s case on the other hand 
is that everything was above board, that 
Thakomani found it impossible to keep up 
the house at Italghatta, that she needed 
money, that she knew all about the appli- 
cation for Letters of Administration and 
fully understood that she was selling the 
property. 

The learned Judge has found in favour 
of the plaintiffs on all points in a judgment 
which seems to me extremely one-sided. He 
has been very free in his findings of fraud, 
and he says that the conclusion is irresistible 
that the fraud was committed at the in- 
stance of the appellant. 

To take the last point first, 1 find it 
impossible to agree with the learned Judge’s 
view. It is common ground that oveitures 
were made to the appellant for the purchase 
of the house. Either the appellant, or his 
broker, I do not think it matters which, 
pointed out that a purchase from Thako- 
mani as a Hindu widow was dangerous, and 
suggested t hat she should obtain Letters of 
Administration and then secure the Judges 
permission to sell. That suggestion was 
perfectly legitimate. In fact no cautious 
Solicitor would advise a client to buy on 
any other terms. I have no doubt that the 
application for Letters of Administration 
was made with this end in view, but that 
fact cannot afford any ground for sus- 
pecting fraud instigated by the appel- 
lant. . . 

The learned Judge proceeds to argue that 
the whole proceedings were fraudulent, 
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because there was a mis-description of the 
assests of the estate, and because the grand- 
sons were incorrectly described as minors 
living with their grandmother. I am not 
prepared to regard either of these mistakes 
or mis-representations as amounting to 
fraud. The learned Judge does notsiyon 
whom the fraud was committed : the most 
that can be said is that by understating the 
assets the revenue was defrauded of a few 
rupees, and that by describing the grand- 
sons erroneously the citations were imper- 
fect. But that is all, and I cannot hold that 
there was fraud. Further the Probate Act 
contains provisions for revoking a grant 
made improperly. Here the grandsons grew 
to manhood and saw the Italghatta house 
in possession of the appellant : they cannot 
have imagined that he was in possession 
as lessee and not as owner, and I cannot 
believe the plaintiff's statement that they 
knewnothing of the sale until the appellant 
filed his written statement in the suit of 
1917. That being so they have had ample 
opportunity of challenging the validity 
of the grant, and as they have not done 
so I do not think that they can now in 
this suit ask to have it treated as void. 

Then there is the last charge of fraud: 
that Thakomani was deceived as t) the 
nature of the instrument-. There is a little 
evidence to the effect that she spoke of a 
lease, but there is no evidence that she ever 
made a grievance of the matter. For many 
years she saw the appellant in possession 
and she received no rent from him : it is 
impossible, therefore, to believe that she 
laboured under the mistaken idea that she 
had only given a lease. Moreover it is 
proved that her son-indaw Shyam Lai wa9 
acting as her adviser, and there is no evi- 
dence that he was interested in deceiving 
her. There is the further fact that a sub- 
stantial sum of money was paid to Thako- 
mani in the presence of the Sub- Registrar. 
I cannot, therefore, hold that any deception 
was practised on Thakomani to induce her 
to execute the conveyance. 

On all these points I think that the 
learned J udge is wrong. There is, however, 
one point on which there is more to be said 
for the plaintiffs. Thakomani was a pirila 
nas\in lady, and as such entitled to special 
protection. It is said that she had no 
independent advice, and, therefore, the 
transaction is voidable. It is true that she 
had no advice except tint of her son in-law, 
onyam Lai, Now it is not essential in every 
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case that a par danask in should have inde- 
pendent advice. The circumstances sur- 
rounding the transaction hav-* to be con- 
sidered and the present case is one in whi-h 
I think it was not necessary. Surrounding 
circumstances show that she fully under- 
stood what was being d me, that the trans- 
action was a reasonable one, that for years 
neither the widow nor any member of her 
family felt that unfair a Ivantage bad been 
taken of the lady. Further the document, 
was a short and simple one: it was not 
beyond Thakomani's understanding to know 
that she was selling the house outright; 
and she had at her elbow her son-in-law 
Shyam Lai whose good faith there is no 
reason to doubt. I’ think, therefore, that 
the mere fact that there was no independent 
adviser is not fatal to the transaction. • 

There is one other point. The defendant 
has gratuitously created some difficulty 
for himself in regard to 10 cat t as of the 
land in suit. My learned brother has 
dealt with this story of a gift to the 
spiritual guide’s son at some length and 
for me it is enough to sav that the kabala 
also ewers these 10 catlas. 

In my opinin, therefore, the appeal 
should be allowed and the suit dismissed 
with costs in both Courts. 

Gh 033 , J. —This is an appeal by the 
defendant and arises out of suit for recovery 
of possession of a house and lands attached 
to it situated in a village Italghatta in 
the district of 2l-Pargannas described in 
the schedule to the plaint. This property 
and certain other properties belonged to 
one Rakhal Chandra Banerji, the last male 
owner, who died somtime in lb$3. His pro- 
perty was inherited by his mother Thako- 
mani. lie had three sisters, Kusum Kumari, 
Uttam Kumari and Basanta Kumari, plaint- 
iffs Nos. 1 and 2 are the two sons of Kusum 
Kumari, Uttam Kumari had five sons and 
Basanta Kumari two sons. Thakomani died 
on the 9th of January 1909. Plaintiffs claim 
the property as reversioners of their mater- 
nal uncle Rakhal Chandra Banerjee. Plaint- 
iffs Nos. 1 and 2 claim 2/9th share bv 
right of succession and another 5/Dths share 
by purchase from three of the sons of Uttam 
Kumari and also from the two sons of 
Basanta Kumari, 7/9ths share in all The 
other 2/Jths share is represented by a son 
and two grandsons by a deceased son of 
Uttam Kumari. They were originally made 
pro forma defendants but were transferred 
to the category of plaintiffs on their appli- 
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cation. Thakomani obtained Letters of 
Administration of the estate of her son 
Hakhal as an intestate, from the District 
Judge of Alipur on the 26th of June 1890 
and made an application for permission 
to sell the disputed property on the iGtli 
of July 1890 which was granted. Thako- 
mani thereupon sold the property to the 
defendant Rakhal Chandra Burdhon on 
the 26th of July 1890. who has since been 
in possession. 

The plaintiffs allege that the Letters of 
Administration as well as the sanction for 
sale were fraudulently obtained by collusion 
between the defendant and Shram Lai 

A 

Chatterjee, the husband of Uttam Kumari. 

The kabala was also similarly obtained bv 

• * 

fraud. The defendant, therefore, acquired 
nq right to the disputed property by his 
alleged purchase. Defendant denied the 
allegations of the plaintiff and asserted 
that he was no party to any fraudulent 
transaction. The Trial Court made a decree 
in favour of the plaintiffs for possession 
of the disputed property except 1 high a 
of land, which defendant had subsequently 
purchased from another person and with 
regard to which there is no question before 
us. There was also a decree for mesne 
profits against the defendant. 

A large number of issues were raised 
before the Subordinate Judge but the 
principal questions for decision are covered 
by Issues Nos. 2, 7, 9, 10 and 12 Those are: 
whether the suit is barred by limitation; 
whether Thakomani applied for Letters of 
Administration or somebody else did so in 
collusion with defendant: whether the 
Letters of Administration and permission 
for sale were fraudulently obtained by 
Sham Lai in collusion with defendant; 
whether Thakomani received any consideia- 
tion for the kobala; and whether defendant 
acquired any title to the property and is 
entitled to retain possession of it after 
the death of Thakomani. All these ques- 
tions were found in favour of the plaint- 
iffs. Appellant disputes all the findings 
of the Court below. 

Besides the disputed property Rakhal 
Chandra Baneriileftsome agricultural lands 
at ltalghatta, about 23 bighas in area, and 
an another house at Bhowanipur, a suburb 
of Calcutta. After the death of her son, 
Thakomani with hermother-in-law removed 
to her house at Bhowanipur as there was 
no one in the village to look after her 
end as her son-in-law Shyam Lai was living 


near her house at Bhowanipur. The Sub- 
ordinate Judge has held that the disputed 
house was in a good condition at the time 
when it was sold. I am unable to agree 
with that finding. He does not seem to 
have dealt with the evidence of defend- 
ant's witness Barada Kanta Mandal, an 
old man of about 80 years, and who 
lives near the disputed property. He is 
one of the landlords with regaid to the 
rent-paying portion of the disputed land 
and seems to be independent. He says that 
the house was in a dilapidated condition 
and overgrown with pepul trees. It was 
an old house in which the grandfather 
of Rakhal had lived, and it is quite probable 
that when it was left untenanted for 
several years it would be overgrown with 
trees and fall into decay as is usual in 
this part of the country. There is no 
evidence, as the Subordinate Judge sup- 
posed, that there was a dvru-an to take 
care of the property, and the fact that a 
dhobi, an “untouchable", was allowed to 
live in a portion of the house belonging 
to a Brahmin shows that the house was 
abandoned by the lady, and was not really 
fit for her to live in. 

The fraud alleged by the plaintiffs 
shortly stated is that Shyam Lai was a pcor 
man who had many dependants to sup- 
port and he made t he application for Letters 
of Administation in the name of Thakomani 
for his own benefit in collusion with the 
defendant, and got the kobala executed [in 
favour of the defendant by representing 
to her that it was a lease on rent. Further 
the defendant in concert with Shyam Lai 
caused it to be mentioned in the appli- 
cation that the property in suit was the 
only property left by Rakhal Chandra 
Banerjee and also obtained the permission 
for sale by suppression of the fact that 
Rakhal had other properties and also alleg- 
ing that the value of this property was 
Rs. 2,000 only whereas it was worth Rs. lo.CtU 
cit least 

I am unable to hold that Thakomani 
did not herself apply for Letters of Ad- 
ministration on the evidence, and I do 
not attach any importance to the fact on 
which so much stress was laid by the 
Subordinate Judge, that the name of the 
person who signed the name of IhaKc- 
mani does not appear in the petition. I he 
petition was presented by a Pleader on 
behalf of Thakomani and, in the absence 
of any evidence to the contrary, it must 
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be presumed that he had proper authority 
from the lady to do so and the Court which 
made the grant must have been satisfied 
as to that fact. It is not possible for the 
defendant to disprove the allegation of 
the plaintiffs at this distance of time when 
all the persons who took part in the trans- 
action are dead. The subsequent events 
also show that Thakomani could not have 
been ignorant of those proceedings. It is 
cpiite true that there were certain mis- 
statements of facts in the application for 
grant of Letters of Administration, notably 
the omission to state that Rakhal had two 
other properties. The statement that the 
daughters and their sons ordinarily lived 
under her care may not have been quite 
correct and it may be that one of the sons 
of her daughteis had attained majority at 
that time, although it is stated they were 
all minors. The question is whether these 
mis-statements were made with a fraudu- 
lent motive. If Thakomani had made the 
application, as I consider it to be the case, 
she was a party to the intended fraud and 
it is alleged that Shyam Lai was also acting 
in this matter. Shyam Lai was the husband 
of Uttam Kuraari who had five sons and it 
is difficult to hold in the absence of any 
other evidence that Shyam Lai was taking 
part in a fraudulent transaction which 
w’ould affect the interest of his sons who 
were prospective reversioners with regard 
to 5/9ths share of the property. It rather 
seems to me that the house was really a 
burden on the estate, which was difficult to 
keep, and it was, therefore, thought expedi- 
ent to sell it. There would not be many 
purchasers of such a dwelling house in a 
village and the purchaser who was found 
would not purchase it without the produc- 
tion of Letters of Administration and the 
sanction of the District Judge for sale. It 
became, therefore, necessary to apply for 

Letters of Administration, and the other pro- 
perties of Rakhal were not included in the 
application presumably for avoiding the 
payment of stamp duty with regard to 
those properties and as it was not neces- 
sary for the enjoyment of those properties. 
The grant shows that the stamp duty for 
this property only was readily available 

Si?nf°5? er f ?. r g i r o a o n n Wa9 made 0n the 

aT • • .^ ov . eraber 1S89 »nd the Letters of 

tl0 . n w ? s issued on the 2 6th of 
June 1890, when the stamp duty was paid 

? ot . a PP, ea r to me that these mis^ 
statements in the application were made 
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with any fraudulent intent. If Shyam Lai 
had any such desire he would have mana- 
ged to sell the 23 bighas of agricultural 
lauds or the house at Bhowanipur for which 
he might probably have got many willing 
purchasers. 

Assuming that the Letters of Administra- 
tionand the permission to sell were fraudu- 
lently obtained, it is contended by the ap- 
pellant that there is no evidence to show 
that the defendant was a party to the fraud 
In this case there is no direct proof that 
the defendant was in any way concerned 
with I he transactions in the matter of 

obtaining the Letters of Administration or 

the permission for sale. It is quite true 
that circumstantial evidence is not only 
sufficient but in many cases it is the only 

P™! that . can be -Educed to establish 
fraud. But as was observed in the nf 
athura Pandey v. Ram 

(1) cited by the Subordinate Judge cir- 
cumstances of mere suspicion should not be 
taken as proo of fraud, but the evidence 
must be sufficient to overcome the natural 
presumption of honesty and fair dealing 
In approaching this question one must b®e 
careful not to add an illustration 
observation made by the Privy th -i 
many years ago, that Judges in ^ndb, 
perhaps somewhat too apt to see Lnrf 
everywhere Moorish ec Buzloor Rah/ d 
Jadonath Bose (2). It h^Teen h d ”‘ in 
numerous cases that fraud is noUo h* 
sumed or inferred lightly Thic^ be pr L e ‘ 
too strongly emphasized especialyin^ be 
like this. In this case the Slain V,? C8Se 
give any evidence of fl n„ a n * ^ oes not 
which would lead to an infj Clrcur flstance 
-The facts on which X T® ,° f fraud - 
defendant has been found by few h* 
low are shortly these-— rwJ!i . Urt be ‘ 

h.s written statement tha” he MmetT 

of the Letters of Adminkt 0 ? now 
permission to sell when the b ? and 1,10 
the proposal for slle h ,L broker 

Wm, but it appears that the* /aK ly ,, 10 

bamapatra or agreement t« n of tbe 

to the application for Let tere of Ad ' ^ ?rior 
tion which was made on the !t Dlstra ' 

1889 . Defendant says i n h s Aug i ,st 

when th^at^patraVasmmleTf DC6 ,hat 
pot to purchase the property, 0 but^fc 

Q)UW. R. 482; 3 B. L R i „ fi#n 

p-o. US; 2 4 s p 1 c. 5; g; •*$ * 2 s , Itlti 
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some months afterwards the broker brought 
the Letters of Administration and the per- 
mission for sale, Mr. Rutter advised him to 
make the purchase. From this the learned 
Subordinate Judge infers that the defend- 
ant asked the broker to produce Letters of 
Administration from the District Judge as 
well as the permission to sell. 1 agree that 
it might have been so. Mr. Rutter as an at- 
torney might rea-onably have advised the 
defendant not to make a purchase from a 
Hindu widow unless she obtained Letters 
of Administration and permission to sell 
the property from the District Judge, and 
the defendant might have informed the 
broker of this advice. But I am unable to 
make a further inference that the defend- 
ant afterwards look part in the making of 
the application and the mis-statements con- 
tained in them. This seems to me to be 
a violent presumption to make. There was 
nothing wrong on the part of the defend- 
ant to inform the broker ns to the condi- 
tions under which he was willing to pur- 
chase the property and it may be reasonable 
to infer that the broker represented those 
facts to Thakomani orShyam Lai. Thereupon 
the application was made with those mis- 
statements and the object of those mis- 
statements might have been as 1 have 
indicated above. The circumstances do not, 
in my opinion, override the presumption 
of honest dealing by the defendant. The 
Subordinate Judge attached great import- 
ance to the fact of the non-production of 
the bainapatra by the defendant. After 
the execution of the kobala I do not see 
that the bainapatra had any importance 
with regard to the title of t lie defendant, 
and there was no reason whatseover for his 
filing it in Court. If the plaintiffs thought 
that the bainapatra would support their 
case in any way it was their business to 
call for it. This they had not done at 
anytime in the course of the suit nor did 
they ask the defendant to produce it when 
he was being examined. I do not think it 
fair to the defendant to make any adverse 
inference against him for not producing 
that document. Nor do 1 see what inference 
of fraud can be made for the non-production 
of the bainap'tra or how it could have 
established fraud if produced. It is not 
shown that the defendant was very anxious 
to purchase the property. If he was so 
anxious there would not have been a delay 
of seven months in taking out the letters 
after the order for it had been made, 


apparently for non-payment of Rs. 40 as 
stamp duty. Besides there is nothing to 
show that the defendant had any particular 
attraction for that property. He was a 
resident of Calcutta and it has not been 
shown that he had any other property in 
the place which would make it especially 
desirable for him to acquire this property. 
This was not used by him as a dwelling 
house and only recently when that part of 
the country has been developed he has 
tilled up the tanks and let out the lands for 
the purpose of erecting rice mills. On 
these grounds I am unable to agree with 
the tin ling of the Subordinate Judge that 
the defendant was a party to any fraud in 
the matter of the proceedings taken in the 
Probate Court, 'and I Ithinic the circum- 
stances are quite consistent with the pre- 
sumption of his honest dealing. 

If the defendant was no party to any 
fraud in the matter of the grant of the 
Letters of Administration and the permission 
to sell, the purchase by the defendant can- 
not be assailed on the ground of want of 
legal necessity. A Hindu widow obtaining 
Letters of Administration of the estate of 
the last male owner is in the same posi- 
tion as any other administrator and a 
sale effected by her with the sanction of 
the District Judge cannot be questioned 
on any ground not available against any 
other administrators. This was held in 
Kamikhya Nath Mukerjee v. Harichurn Sen 
(.3), which was followed in Chuni Lai 
Haidar v. Makshada Debi (I) and Annoda 
Cliaran Mondal v. Atul Chandra Malik (5). 

The next question is whether Thakomani 
received any consideration for the kobala. 
There is an endorsement on the kobala by 
the Registering Officer that Rs. 2,049 was 
paid in his presence. This endorsement 
was made in accordance with the statutory 
provision in s. 58 (1) (e) of the Registration 
Act. This raises a presumption that the 
consideration was paid and the onus is on 
the person who alleges that it is untrue to 
prove it. /1/i Khan Bahadur v. Indar 
Parshad (6). No evidence has been given 
by the plaintiffs that the consideration was 
not paid. But it is contended on their 
behalf that their allegation is proved by 


26 C. 607; 13 Ind. Dec. (s. s.) 990. 
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the defendant's own evidence. Defendant 
says in cross-examination, "I paid the con- 
sideration money either to Nirmal or to 
Shyam Lai in the presence of the Sub- Regis- 
trar". This it is urged shows that the 
money was not paid to Thakomani. It 
does not seem to me that this evidence 
contradicts the endorsements on the kobala. 
It might have been that the defendant 
handed over the money to either of those 
persons and he made it over to the lady. 
Defendant’s witness Hari Das Chandra 
proves that he saw the money being handed 
over to the lady. The Subordinate Judge 
has commented on the evidence of this 
witness adversely, because he made some 
wrong statements as regards the date of 
execution and the house ir. which Thako- 
mani lived. Bui this witness gave his 
deposition more than .32 years after the 
execution of the kobala and it is not 
improbable that even an honest witness 
might have made mistakes in these matters. 
He was an attesting witness to the docu- 
ment and it is likely that he would remem- 
ber only the important facts, it would not, 
therefore, be correct to hold that the con- 
sideration for the kobala was not paid. 

The Subordinate Judge has further ob- 
served that there is no evidence that the 
document was read over or explained to the 
lady and, therefore, it was not binding on 
the lady herself much less on the rever- 
sioners. This question was not put in issue 
and probably for that reason there is no 
such evidence. It is true that any person 
taking a conveyance from a pirn! a no shin 
lady must prove that the document was ex- 
plained to her, that she understood what 
she was doing and that she had independ- 
ent advice. I think that the question 
9hould have been raised in the pleadings 
and issues so that the defendant might 
know what he was required to prove. I 
think, however, where it is established that 
the lady knew what the nature of the docu- 
ment was that she was executing and that 
she had independent advice, it is not neces- 
sary to prove the formal reading over or 
explanation of the document. The defend- 
ant here was a stranger to the lady and 
he had no other dealings with her. Shyam 
Lai her son-in-law was looking after her 
interest and it is not proved that Shyam Lai 
was acting in collusion with the defendant. 
Defendant took possession of the property 
m 1890 immediately after his purchase, 
ihakomam lived till January 1909 , nearly 
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19 years after the sale, and never questioned 
the transaction during all this period. If 
the positive case made by the plaintiffs 
that she executed the deed thinking that it 
was a lea ; e was true, she would certainly 
have demanded rent during this peiiocl and 
would have been able to discover if any 
fraud had been committed on her. If she 
had believed that she had executed any 
document other than a kobala there was 
ample time to discover the fact. There is 
also an important fact which proves that 
the lady was fully aware that she was execu- 
ting a kobala. The defendant proves, and 
there is no reason for disbelieving him on 
this point, that the lady had religious 
scruples about selling the temples and idols 
of Shiva to a non-Brahmin, as the defend- 
ant is. She, therefore, proposed that she 
would execute a deed of gift for them in 
favour of a Brahmin, and so a deed of gift 
Ex. B was executed in favour of defendants 
spiritual guide. That being so, it shows 
unmistakably that the lady knew she 
was executing a Icobala for the house in 
dispute. If the lady knew that she was 
making an out and out sale, the import- 
ance of reading over the document disap- 
pears altogether. Moreover, it appears that 
the plaintiff No. 1 had been to the house. 
He also knew that the lady was not in pos- 
session, but lie says that she told him that 
a portion of the house had been leased out. 
Shyam Lai Chatterji appears to have died 
before the lady, plaintiff No. 1 being the 
eldest of the reversioners, it may be expect- 
ed that he would enquire about the state of 
the property. But he says that even after 
the death of his grandmother when he went 
to the village, he did not make any enquiry 
as to who was in possession of the property 
and if anybody had purchased it. This 
leads me to the conclusion that everything 
relating to the transaction about the pro- 
perty was known to the plaintiffs and it 
was for that reason lie made no enquiries. 
If the plaintiff's case had any foundation 
it i3 inexplicable why they delayed 11 years 
and 11 months after the death of Thakomani 
in bringing this suit, as plaintiffs appear to 
be fairly well to do This leads weight to 
the suggestion of the defendant that the 
locality having now improved and the land 
having become profitable being let out for 
erecting rice mills, the plaintiffs are tryinc 
to oust the defendant. In my judgment 
the circumstances show that Thakomani 
was fully aware that she was executing a 
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kobula and that she had the advice of her 
son-in law Shyam Lai in the matter and the 
transaction was quite fair and lawful. 

The next question is one of limitation. 
If Art. 141 of the Limitation Act is ap- 
plicable to the suit, it is within time having 
been brought on the 7th of December 1920 
the lady having died on the Dili of January 
1903. The pro forma defendants were made 
plaintiffs on the lth of January 1912. This 
was within 12 years. The apj ellant, how- 
ever, argues that the plaintiffs seek posses- 
sion in this case not simply on the ground 
that they are entitled to the property on 
the death of a Hindu female, but they also 
claim on the ground that the alienation by 
the lady as administratrix was tainted by 
fraud. Unless they can get relief on the 
ground of fraud they are not entitled to 
succeed The period of limitation must, 
therefore, be three years under Art. 95 
of the Act. I think there is a good deal of 
substance in this contention but as I have 
found there is no fraud on the merits, I do 
not think it necessary to elaborate the dis- 
cussion on the point. Lastly a question 
was raised on behalf of the respondents 
that assuming they are unable to succeed 
with regard to the house and lands, they 
are entitled to a decree for the temples and 
idols and the land included in the deed of 
gift Ex. B as the lady was not entitled to 
make a gift. This question was not raised 
in the Court below and was not put in 
issue. If this had been done evidence might 
have been led to show that it was for the 
benefit of the idols that the gift was made. 
The recitals in Ex. B show that the daily 
worship, etc., of the idols were not being 
properly carried on. But the further diffi- 
culty in the plaintiff's way is that the pro- 
perties sued for in the plaint are all in- 
cluded in defendant's kubala Ex. A, as 
would appear from a comparison of the 
boundaiies given in the kobala with the 
boundaries given in Ex. L (the previous 
plaint in a suit brought by the plaintiffs 
and withdrawn with regard to the disputed 
property). Although there have been some 
changes in the description of the bounda- 
ries in the present plaint.it is clear that 
the property is the same as included in 
the other documents It is app went, there- 
fore, that Ev. B was executed by the lady 
only to satisfy her religious scruples and 
not with the' object of conferring a new 


title. 

i agree on these grounds 


that the appeal 


should be allowed and the suit dismissed * 
with costs in both Courts, 
s. d. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Original Civil Miscellaneous No. 196 of 

1923. 


April 12, 1925. 

Present Mr. Rupchand Bilaram, A. J. C. 
DAVID SASSOON & Co. Lm- 
Kksfon dents No. I 
versus 


SHIVJIRAM DEVI DAS-Respon dents 

No. II. 

Civil Procedure Code ( Act P of 1908), U. IX, r. 13- 
Ex parte order Defendants' default— Application to 
set aside order- Terms- Discretion of Court. 

Where an order passed ex parte is not challenged 
on the ground of an irregularity entitling the appli- 
cant to have it vacated ex debito justilm, hut the 
defendant applies to he relieved of his own default, he 
should he put to terms, for instance, he may be called 
upon to deposit the amount claimed by the opposite 
party before a judgment which is otherwise regular is 
vacated, specially when the bona Jides of the appli- 
cant's defence are not free from doubt , [p. 2.17, col. 2; 
n. 238, col. 1 ] . „ , 

Watt v. Barnett, (1878) 3 Q. B. I). 183, followed. 

Application to set aside ait order passed 
cx parte on 8th December 1924 on Respond- 
ents Us application under 0. XXI, r. 50 


C p c 

Messrs. Pahlajsing and B. Advani, for 
Respondents No I. 

Messrs. Srikishondas and II. Lulta, for 
Respondents No. II. 

ORDER.— I am not satisfied at present 
itheras to the sufficiency of the alleged 
ause for non-appearar.ce on December 2 
nd 5, 19.4, or as to the bona fides of this 

pplication. . .. 

Mr. Pahlajsing has pointed out that the 
ledical prescriptions prior to December o, 
iroduced by the applicant are not original, 
iut copies. There is some apparent ois- 
repancy in the certificates produced, ana 
he fact that the three different doctors 

iave been consulted at different limes, an 
iave been asked to give medical certificates 
Iso requires an explanation. Dr. Kishorila 
ertificate dated November 28, 1924 shows 
hat the applicant had fever on that date. 
)r. Gopichand’s certificate shows that the 
pplicant had fever on December V and Ahat 
le was under his treatment from December 
to December 8, and again from December 
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12. This certificate does not refer to appli- cution proceedings to that Court for re- 

k M I « • 


cant having been suffering from pneumonia 
This certificate is dated December 14. The 
certificate of the third doctor which is 
dated December 12 refers to the applicant 
suffering from some sort of pneumonia. 
The certificates require to be proved and 
the discrepancies may possibly be reconcil- 
ed and the cause of different doctors being 
called and explained, when and if the 
doctors are examined on commission. 

Proceeding, however, on the assumption 
that if permitted the applicant would be 
in a position to reconcile the discrepancies 
and to offer a reasonable explanation for his 
non-attendance on the two dates fixed to 
bring his case within the purview of 0 IX, 
r. 13, C. P. G. I think this is a fit case in 
which I should in that event in the exer- 
cise of the discretion vested in me by 
that rule insist on at least the principal 
amount, ti?., Rs. 7,487-14 0 awarded to re- 
spondents No. I being deposited in this Court 
as a condition precedent to the order of 
December 8, 1921 being vacated. In that 
order I have given full details of the present 
litigation, and the causes which have con- 
tributed to respondents No. 1 not being 
able to enforce the award in question as 
a decree upto now, though it was passed 
on June 26, 1923. 

The subject matters of the award are 
certain ordinary mercantile contracts con- 
taining the usual submission clause, which 
according to the admission of the appli- 
cant's Pleader are all signed by the appli- 
cant, though he now pleads that he was not 
a partner of the firm for whom he signed 
the contracts, but was either their manager 
or authorized representative. 

A notice issued by this Court calling 
upon respondent No. 2 to show cause why 
the award should not stand filed, and if the 
award was objected to, to apply within 
20 days of the service of the notice to 
have the award taken off the file, was ten- 
dered to the applicant by the bailiff of the 
Lahore Court on August 19, 1923. In this 
notice he was described as the managing 
partner of respondents No. 2. He refused 
to accept the notice, and failed to apply to 
this Court within the time allowed under 
the rules of this Court to have the award by 
this Court taken off the file 

This notice was held by this Court to 
have been duly served, and the award pro- 
ceedings transferred to the Lahore Court to 
enable respondents No. 1 to apply jn exe - 


VWUVII - 

covery of the amount due under the award. 

An’ unfortunate mistake had, however, 
occurred in this office and the note put up 
by the office showed that the notice was 
served on the applicant as the manager of 
respondents No. 2 and not as managing 
partner of respondents No 2. This mis- 
take appears to nave l een availed of l»y the 
applicant in avoiding payment of the 

amount awarded to respondents No. 1. 

* 

Respondents No. 1 experienced some 
difficulty in realising the fruits of their award 
in the executing Court. In order to rectify 
the mistake they applied to this Court for 
issue of fresh notice on the applicant as 
the managing partner of lespoudents No. 2. 
It was only in response to this notice that 
the applicant applied to this Court to take 
the award off the file and inter alia 
pleaded that respondents No. 1 could not 
enforce the award against him without 
special leave under cl. (2) of 0. XXI, r. 50 
C. P. C , and that ii had been so held by the 
Executing Com l. This plea resulted in a 
fresh application filed by respondents No 1 
for leave under this rule which is said to 
have been filed by them e.r imijorc cautela. 
Both the applications for leave to take the 
award off the file which is headed “Objec- 
tions to the award" and the application for 
leave under O. XXI, r. 50, C. P. C., cl. (2), 
have been dealt with by me by my order 
dated December 8, l!i24." 

This order is not challenged on the 
ground of an irregularity entitling the ap- 
plicant to have it vacated e.t debito justitia;. 
He admits his default and explains it by 
alleging that he was ill. it is doubtful if 
he has a bona tide defence. If a commission 
issues, it would mean further delay. The 
applicant showed no anxiety to deny his 
liability as a partner actual or ostensible 
at the earliest opportunity afforded to him 
when the first notice was tendered to him 
and was refused by him. Such refusal was 
a contempt of the process of this Court. He 
has also shown no desire to expedite the 
disposal of this all important question 
though he was aware that the witnesses 
were being brought down by respondents 
t ?: “ , from . Lahore to give evidence, he 
laded to give proper instructions to his 
1 leader to cross-examine the witnesses 

M Ule ,! 3 °{.0- C. P. C., gives me a 
wide discretion to impose terms before 
granting the application, and I see no 
reason why I should not follow the English 
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]>recedents which as a rule require that 
the defendant when applying to he reliev- 
ed of his own default, should be put to 
terms before vacating a judgment which is 
otherwise regular, specially when the buna 
fides of the applicant's defence are not free 
from doubt. Yearly Practice 1924 notes to 
0. XXVII, r. 15 at page 371 and Watt v. 
Barnett (1) where a defendant served by 
substituted service applied to have the 
decree set aside on the ground that he had 
no knowledge of the proceedings and 
was ordered to give security. Though the 
amount due to respondents Xo. 2 is far 
in excess of Rs. 6,487-14-0, I think it would 
meet the ends of justice, if I make it a 
condition precedent to the applicant de- 
positing this amount in Court within fifteen 
days of this date to prove his bona lides 
before he can claim this indulgence. If lie 
makes the deposit I shall be prepared to 
assume that he was ill on the dates lixed 
and shall vacate the order dated December 
8. If no deposit is made, then this appli- 
cation shall stand dismissed with costs. 

Call up for further orders on 8th May 
1925. 

p. it. a. Order accordingly. 

(1) (1878) 3 Q. U. 1). 183. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1612 of 1924. 
July 24, 1925 

Present:— Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 
BACHAN SINGH and others— Plaintiffs 

—Appellants 

versus 

HUAI SINGH and others— Defendants 
—Respondents. 

Transfer of Property Acl (l\ of 1SH2),$. ■) 2 
Lis pendens, doctrine of, applicability of— Pre-emption 
suit— Property transferred after institution of suit in 
favour of person having ei/ual right of pre-emption 
with plaintiff, effect of. 

The doctrine of lis pendens applies to pre-emption 
suits just as well as to other suits, [p. 231), col. 1.1 

Where after the institution of a suit for pre- 
emption but before the expiry of the limitation for 
the institution of such a suit, the vendee transfers 
the property to a person who has an equal right of 
pre-emption with the plaintiff, any rights which the 
plaintiff had against the transferee at the date of 
the institution of the suit cannot be affected by the 
gubscouent transfer of the property in the latter s 


favour. The position in such a case is the same as * 
if the transferee instead of taking a transfer of the 
property had brought a rival suit for pre-emption. 

Ubid.] 

Second appeal from a decree of the Sub- 
ordinate Judge, Farrukhabad, dated the 
21th September 1924. 

Mr. Gulzari Lai, for the Appellants. 

Mr. P. L lianerji, for the Respondents. 

JUDGMENT.— After hearing theargu- 
ments in this case we have come to the 
conclusion that the appeal must be allowed. 

It is quite true that the judgment of the 
lower Appellate Court is based upon a rul- 
ing of this Court reported as Her Keshi v. 
Mctra Ham (I). There can be no doubt that 
on the facts that case is not distinguishable 
from the case now before us, but neverthe- 
less, for the reasons we are about to give, we 
think it should not be followed. 

What happened in the present case was 
this One Charan Singh sold some proper- 
tv to Bijai Singh and Chandrahas. This 
Bijai Singh was a co-sharer in the property 
while Chandrahas was a stranger. This 
sale was made on the 15th December 1922. 

The four plaint ifts-appellants here before 
us tiled a suit for pre emption on the 1st 
December 1923. 

On the 14th December 1923 a rival set of 
pre-emptors Gulzar Singh and others filed 
their suit for pre-emption and on this very 
day, that is on the 14th December 1923, the 
vendees Bijai Singh and Chandrahas sold 
the property to one Pokhar Singh. It is 
conceded before us that Pokhar Singh has 
as good a right of pre-emption as any of 
the parties who brought the rival pre-emp- 
tion suits. 

The result of the litigation in the Couit 
of first instance was that it was found that 
the rival pre-emptor and Pokhar Singh had 
an equal status to pre-empt and a decree 
was framed dividing the property four- 
tenths to one party, five-tenths to- another 
party and one-tenth to Pokhar Singh. 

On appeal the decree of the Court of 
lirsl instance has been reversed and the 
suits of the plaintilTs-pre-emptors have both 
been dismissed. The result of this, there- 
fore, must be to leave all the property witli 
Pokhar Singh. 

In the case of Ha 
(1) upon which the 
relies, no question \ 
application of the 

(1) 72 Ind. Cas. 247; (1923) A. I.R. (A.) 294; 9 0. 4 
A.L.K.495. 


r Keshi v. Mewx Ham 
lower Appellate Court 
vas raised regarding the 
doctrine of lis pendens. 
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We think, however, that that doctrine must 
be applied to pre-emption suits as well as 
to any other suits. We have laid this down 
in a ruling in Bhikhimal v. Debt *uhai (-)■ 
Now it is plain that in the present case the 
transfer which was made to Pokhar Singh 
was pendente lite and the plaintitfs-appel- 
lants before us can say that the doctrine 
of lis pendens ought to be applied in the 
suit which they instituted, and that any 
rights that they had against Pokhar Singh 
at the institution of the suit should not he 
interfered with by anything done by the 
original vendees of the property pending the 
trial of the suit. 

It has been said that the plaintiffs and 
Pokhar Singh have equal status in the 
matter of claiming pre-emption and it is 
clear that if Pokhar Singh instead of tak- 
ing a. transfer of the property had brought 
a rival suit for pre-emption, he would have 
been given a share of the property in pro- 
portion to the extent of his claim along with 
the other plaintiffs-pre-emptors. 

It appears to us, therefore, that on the 
application of this principle the decree of 
the Court of first instance was correct in the 
circumstances as they then existed. We 
have, however, to take notice of the fact that 
one set of pre emptors has dropped out and 
has allowed the decree of the lower Appel- 
late Court to become final. We have, there- 
fore, now before us only one set of four pre- 
emptors and the purchaser Pokhar Singh, 
and applying the principles laid down 
above, we think that the proper decree to 
pass is that the plaintiffs-appellants be 
given four-fifths of the pre-empted property 
on payment of Rs. 320. Pokhar Singh who 
has already purchased may retain the re- 
maining one-fifth of the property. We 
allow the plaintiffs two months to deposit 
the sum mentioned above in the Court of 
first instance to the credit of Pokhar Singh. 
If the deposit is made within the time limit- 
ed the plaintiffs’ claim will be decreed to 
that extent and they will be entitled to 
four-fifths of their costs in both the Courts 
below. If the deposit is not so made then 
their suit will stand dismissed with costs to 
Pokhar Singh in both the Courts below. 
As regards the costs of this Court we leave 
the parties to bear their own costs. 

z - K - Appeal allowed. 

^ {2) 89 Iud. Cos. 219; 23 A. L. J. 615; L. R. 6 A. 487 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil. Revision No. G9-B of 1924. 

August 4, 1924. 

Present:— .Mr. Kinkhedc, A. J. C. 
DULICHAND— Plaintiff— Applicant 

versus 

Musammat SON 1— Defendant— Non- 
Applicant. 

Contract Act (IX of 167 J). s. 1'JO— Contract b’i 
guardian— Ratification by minor after attaining 
majority — Ev'cct— Repayment--. \ ppropriat ion— Court, 
power* of— Hindu Law— Minor, when bound by net* of 
guardia n — Test. 

An admission by a person who has attained majo- 
rity, which imparts complete ratification by him of the 
acts of his guardinn, dispenses with the necessity of 
any proof being adduced by the creditor to show that 
the debts were binding, fp. 240. col. 2.1 
In the absence of anything to show that a re-pay- 
ment was towards a particular item a Court is entitled 
to appropriate it towards the earliest outstanding 
item irrespective of its being in time or not. fp. 241, 
col. 1.1 

A minor will lie bound by the act of his guardian, if 
the act is such as the infant might reasonably and 
prudently have done for himself if he had been of full 
age. fp. 241, col. 2.| 

Application for revision against the decree 
of the Judge Small Cause Court, in Small 
Cause Court Suit No. 291 of 1923, decided 
on the 29th February 1924. 

Mr. .1 V. Khan, for the Applicant. 

Mr. G. G. Ilatwalne, for the Non-Appli- 
cant. 

ORDER.— In this case the Small Cause 
Court Judge has given a partial decree to 
plaintiff against the assets of one deceased 
Ramchandra. The claim so far as it was 
based upon a bond dated the 19th June 
1920, executed by his guardian mother Sonai 
on his behalf during his minority has been 
dismissed on the ground that the debts 
which went to form the consideration of that 
bond were not proved to be binding on the 
minor and that the only item which was 
binding on the minor’s estate was more 
than satisfied out of the re-pavments. The 
plaintiffs have, therefore, come up in revi- 
sion. 

I have gone through the record and I find 
that the judgment of the lower Court is not 
according to law and is liable to be upset. 

The document or bond dated the 19th 
June 1920, contains words “This bond shall 
bind my estate and heirs.’’ These words 
indicate that the intention of the executant 
was not merely to create a personal cove- 
nant or to bind the minor by a personal 
promise to pay, but did indicate the source 
namely, the estate out of which the debt was 
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240 

to be satisfied. This shows that the idea 
of the debtor and the creditor was to look 
to the estate of the minor for satisfaction 
of the debt. This, in my opinion, is sufficient 
to support the view that the minor's estate 
was intended to be bound. 

The minor on attaining majority executed 
a bond dated the 2nd June 15)21, lix. P-2 
which contains a ratification clause in the 
following words: "Ya shivaya magilhi 
rupaye regale aheta." Besides this there 
are also other previous loans separately due. 
This amounts to a clear admission of lia- 
bility for the'previous bond debt or loans 
which went to make up the consideration 
of the bond dated the 19th June 1920. 
The defendant No. 2, who is the representa- 
tive-in- interest of the debtor Ramchandra, 
is bound by the admission. She has not 
cared to disprove it. This admission of 
Ramchandra in the bond, dated the 2nd 
June 1921, accords with her own statement 
in the pleadings that the loans were incur- 
red for the minor son. There is, therefore, 
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no reason to doubt the correctness of the 
conclusion that the minor on attaining 
majority made a conscious admission of a 
pre-existing liability in respect of the debts 
incurred by his mother during his minority. 
I, therefore, hold that the admission which 
imparts complete ratification on the part 
of Ramchandra after he was of age md 
competent to contract, of the acts of his 
guardian dispenses with the necessity of 
any proof being adduced by the creditor 
to show that the debts were binding. This 
admission supplies the place of the proof 
that would otherwise have been necessary 
to support the transaction on the ground 
of benefit or legal necessity. I, therefore, 
differ from the lower Court on both the 
above points. 

The third point that remains to be con- 
sidered is the one of appropriation. The 
Judge has gone wrong on this point also. 
I will show how, by setting forth the several 
debits and credits. 


Credits. 


Debts. 


Rs. a. p. 


No repayments 


Rs. a. p. 

(1) 100 old bond debt 

(2) 100 price of sarki (cotton seed) ... 


200 


6 12 0 re-payments 
6 12 0 


(3) 2 8 0 silver 

202 8 0 


Sambat 

1973 

1974 

1975 
1970 


Balanco 
Ks. a. p. 
260 0 0 


28 8 0 Pouah Uadi 2 

5 0 0 ., „ 15 

109 9 0 MaghSudilO 


(4) 28 8 0 Poush Sudi 2 gold and 

silver. 

(5) 40 15 0 Pou6h Badi 15 

(6) 128 10 0 Magh Sudi 10 

109 9 0 85 8 

24 1 

19 1 0 


1970 


II 


II 


255 12 fi 'a) 
Nil 

35 15 6 
19 1 0 


128 10 0 


55 13 0 Magh Badi 1 
7 1 6 „ „ 7 


» • 


(7) 02 15 0 Magh Sudi lo 
55 13 
7 1 


II 


0 0 6 


02 14 0 

25 0 0 Fagh Badi 15 

17 0 Jeth Sudi 9 
3 0 0 „ Badi 1 


• • 


235 0 6 


(8; 4 7 0 Jeth Sudi 9 

205 7 6 


i» 


Nil 

55 1 0 
-25 0 0 


30 1 0 (5) 

Grand total of (a) ( b ) 285 13 0 
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A reference to Ex. P-IIl shows that the 
re-payments of Rs. 6-12-0 were made before 
the silver worth Rs. 2-8-6 was purchased. In 
the absence of anything to show that it was 
a re-payment towards any particular item I 
am entitled to appropriate it towards the 
earliest outstanding item irrespective of 
its being in time or not. This will neces- 
sarily go towards the 1st item of Rs. 100. 
There is no re-payment towards the 2nd 
item of Rs. 160 on account of price of 
cotton seed. Thus at the end of the year 
1975 5am6afa balance of Rs. 255-12 6 re- 
mained outstanding. In the year 1976 
there were dealings in gold and silver. 
Reading the debits and credits in juxtra 
position and taking into consideration their 
identical nature and the dates when the 
transactions took place and the re- payments 
were made, I am of opinion, that the cir- 
cumstances under which the re- payments 
were made clearly showed that they were 
meant to wipe off the transactions of 
gold and silver purchases. This would 
show that the ra- payments aggregating 
Rs. 235-6-6 must go to wipe off the debit of 
Rs. 265-7-6 of the year 1976 Sambat. This 
leaves a balance of Rs. 30-1-0 only against 
the debtor’s name. Thus the aggregate 
outstanding debts come to Rs. 285-13-6. 
Adding Rs. 201-4-0 on account of interest 
the total debits come to Rs. 490-1-6. Adding 
Rs. 9-14-6 taken in cash the total comes to 
Rs. 500 which is the consideration of the 
bond which is ratified. 

The lower Court has already held that the 
seed that was supplied, was for cultivation 
and for feeding the agricultural cattle. 
The minor was, therefore, bound to re-pay 
this loan. It was a pre-existing liability 
which he as owner of agricultural land 
was bound to satisfy. This liability was 
incurred for the minor’s benefit; he could 
not deny his liability for the same. As 
regards the old bond debt of Rs. 100, there 
is no doubt no direct evidence about the 
circumstances in which it was incurred ; 
but in ray opinion in the face of the debtor's 
own admission as to its binding character, 
there is no escape from liability for that 
item also. Now the only item which re- 
mained is Rs. 30-1-0 on account of orna- 
ments The same argument applies to this 
item also. It is said that there must be 
conscious admission with full knowledge of 
facts for purposes of ratification and that 
the deceased Ramchandra must not be 
credited with knowledge of the facts 
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especially as his mother was not there and 
the bond was not taken out. I am not 
prepared to uphold this contention. More- 
over, when major portion of the amount is 
proved to be due, I do not see any force in 
the contention that each item has not been 
proved by the creditor to have been incur- 
red for the benefit of the minor. More- 
over, Mr. Mavne lays down the following 
test in Hindu Law, para. 218, 9th Edi- 
tion 

’■ That the minor will be bound by the 
act of his guardian, if the act is such as 
the infant might reasonably and prudently 
have done for .himself if he had been of full 
age." 

In view of these circumstances I am dis- 
posed to hold that the debt was of a nature 
as the infant might reasonably and prudent- 
ly have himself borrowed had he been of 
age. The observations of the Allahabad 
High Court in Rea re Lai v. Sunder Singh 
(l) are also very significant and show how 
the question should be looked at. For all 
these reasons. I am of opinion, that the debt 
was such as bound the estate and, therefore, 
it was that it was ratified by the debtor; it 
is consequently recoverable out of assets 
of the minor in the hands of his mother 
defendant No. 2, who has since succeeded 
to them owing to her daughter-in-law’s 
(defendant No. l’s) re-marriage after the 
date of the decree. 

Treating the debts as Sonai’s own debts 
they have been kept alive by her by the 
execution of the bond, dated the 19lh June 
1920 and they are recoverable out of the 
assets in her hands. 

I, therefore, upset the decree dismissing 
the plaintiff’s suit, and decree the full claim 
and costs of both Courts and direct that 
the decretal amount shall carry interest at 
Rs. 0-8-0 per cent, per mensem, and the 
entire amount due to plaintiffs shall be 
recoverable out of the assets of Ramchandra 
held by Sonai. 

R - D - Order accordingly, 

(1) 68 Ind. Cas. 805; 44 A. 756 at p. 758; 20 A. L J. 
658; (1922; A. I. R, (A,) 436. 
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LAKHMICHAN'D GIlANfiAMAL V FIRM 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 

Original Civil St-rr No 108 u; 11)20. 

August 13, 11)23. 

Present Mr. Rupchand Bilaram, A. J. C. 
LAKHMICIIAXD GHA X DAM A L— 
Plaintiffs 
re rsus 

Firm op GOKULDAS RAXCHORDAS- 

Dekkxdant. 

Civil Procedure Co l: i -icf 1’ of I '.US), <> .VAX. r. o 
—Finn, suit against, nature nf—Liabilitu of cadi 
partner — Summons, whether to he served on each 
partner- Firm hating another firm as partner 
Dissolution of former, effect of, on latter. 

A firm as Such has no legal existence and partners 
in a linn carry on business both as principals and as 
agents for each other within the scope of the 
partnership business. A firms name is a mere 
expression, not a legal entity, [p. 212, col. 2 I 
Sadler v. Whiteman, ( li> It*) I K 15. 868at_ p. ■'■89, 
litre Vagliarw Anthracite Collieries, (l'.IKI) 79 I, J. 
Ch. 700; 103 L T. 211; 54 8. J. 720 and II. v. Holder, 
|1<J12) 1 K. 1>. 183 at p. 187; 81 1. A K li. 327; 106 L 
T. 305; 70 .1. IV 1 13; 22 Cox C. C. 727; 53 S. .1 18S ; 28 
T. 1, R. 173, followed. 

When a suit is instituted against a firm in the 
firm's name it is a suit filed against every partner 
of the firm and a decree ngainst the firm has the 
sam? effect as a decree against all the partners 
thereof, |_P 212, col. 2] __ 

Clark v. Cullen, il882) 9 tj. 13. D. 355; l< L. I.30i, 
followed. 

Where, therefore, a suit is instituted against a hrm 
in the name of the firm and some of the partners 
are individually served under the provisions of O. 
XXX, r oof the 0. 1’. C., the suit cannot be held 
to he incompetent on the ground of all the partners 
not being individually served, (p. 243, col l.| 

Where the partners composing a firm as one 
single entity form a partnership with another person 
the dissolution of the latter partnership does not 
dissolve the former partnership, [ibid | 

A cause of action against the partners of a firm is 
a joint cause <>f action against all partners and each 
one is jointly and severally liable for the whole of 
the claim aiid not only to the extent of his share in 
the partnership, [p. 243, cols. 1 & 2.J 

Mr. Kimatrai Blwjraj, for the Plaintiffs. 

Mr. Jhamatmal Valiram, for the Defend- 
ant. 

ORDER. -The plaintiff Lakhmichand 
son of Uhandamal has filed this suit on 
3rd May 1920 against the tirm of Gokaldas 
Ranchoiedas & Co., of Bombay for accounts 
of a dissolved partnership and for recovery 
of the amount which may be found due 
to him. He has served four persons N alji, 
Chaturbhuj, Gangji and Purshotam unuer 
O XXX r. 3, C. P. C. Reasserts that the 
defendant’s firm which carried on business 
at Bombay entered into partnership with 
him in respect only of certain dealings for 
the purchase of certain commodities in 
the Punjab and Karachi and sale thereof 
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in l he Punjab, Karachi or Bombay, the 
plaintiff being entitled to eight annas 
share and the linn of Gokaldas Ranchore- 
das & Go. to the remaining eight annas 
share. 

Valji who has been served as one of the 
partners of the defendant's firm filed a 
written statement on 3rd January 1922 
inter alia denying that he was a partner 
of the defendant's firm and contended that 
“the Court has no jurisdiction as all the 
partners of the defendant’s firm resided 
and still reside and carry on business or 
work for gain in Bombay,” and that the 
cause of action had arisen at Bombay where 
the partnership was entered into and the 
accounts had to be settled 

/<;.»• parte orders were passed against 
Chaturbhuj, Gangji and Purshotam. Sub- 
sequently, however, the ex parte order 
against Chaturbhuj was set aside and he 
has adopted the same defence as that of 
his brother Valji. The suit has been pio- 
ceeded with and is part-heard. 

An application has been made on behalf 
of Valji on the 22nd of May 1923 for per- 
mission to raise a further defence alleging 
that the suit is bad for non-joinder of 
one Gokaldas Ranehoredas as a co -defend- 
ant and the suit is, therefore, incompetent 
Xot only has this application been filed 
at a very late stage of the suit, but it is 
altogether misconceived. The suit has 
not ' been instituted only against the four 
persons who have been individually served 
but the suit is against each partner of the 
firm of Gokaldas Ranehoredas & Co. It 
R no doubt, true that the firm as such has 
no existence and that the partners carry 
on business both as principals and as 
agents for each other within the scope of the 
partnership business, and that the films 
name is a mere expression and not a legal 
entity Sadler v. Witeman (1), In re VagUa.no 
Anthracite Collieries (2), R. v Holder 
(3). But Order XXX, r 1, 0. P. 0, 
corresponding to O. 48 A, R. S. (.., per- 
miis the use of the firms name for the 
sake of convenience. When a suit is in- 
stituted against a firm in the firm s name, 
it is a suit filed ngainst every partner 
of the firm and a decree against the firm 
has the same effect as a decree against 

(1) (1910 1 K. 14. 868 at p. 889. . 

2, (1910) 79 L. J. Ch. 769; 103 I, T ^ll. ofS.J. t2 0. 

3 ) 1912) 1 K. B 483 at p. 4br; 81 L. J. K. ». Ml, 
106 L. T. 305; 76 J. P. 113; 22 Cox. 0. C. <27, 56 S. J. 
188; 28 T. L. R. 173. 
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all the partners formerly had. Clark v. 

Cullen (4). 

If Gokaldas Ranchoredas was a partner 
of the firm -at the time the cause of action 
accrued to the plaintiff, then he is a party 
to the suit, and is one of the defendants 
on the recurd already. If the plaintiff had 
brought this suit under the C. P. C. of 
1832 he would have sued .1, B , C, D 
and E carrying on business in the name of 
Gokaldas Ranchoredas by their managing 
partners /I or A, B, C and D the mere 
fact that he did not apply for service 
against any individual partner of the 
firm would not at all affect the maintain- 
ability of the suit. 

It is nest contended that the suit is a 
suit for accounts of a dissolved partner- 
ship, and, therefore, 0. XXX, r. 1, 0. P. 0., 
has no application to the present suit and 
that the partnership having been dissolv- 
ed each partner must be sued and served 
individually. 

Whether the business of Gokaldas Run- 
choredas & Co. was then continuing or 
not, there is no substance in this con- 
tention as well. The plaintiff does not 
allege that he became a partner in the 
firm of Gokaldas Ranchoredas & Co. or that 
under the partnership terms each partner 
had a separate or individual share, but 
his case is that all the partners composing 
the firm of Gokaldas Ranchoredas & Co. 
as a body or as one single entity formed 
another partnership with him, their joint 
share being eight annas. The dissolution 
of this new partnership did not, therefore, 
dissolve the partnership between the part- 
ners of the firm of Gokaldas Ranchore- 
das & Co. inter se. Even if it be 
assumed that the business done by 
Gokaldas Ranchoredas & Co. in partner- 
ship with the plaintiff was also done in 
the same name, then technically there 
were in the eye of law two partnership firms 
one of Gokaldas Runchoredas & Co. con- 
sisting of the five original partners and 
another of-. Gokaldas Ranchoredas & Co 
consisting of the original partners and 
the plaintiff. The dissolution of the second 
partnership did not dissolve the first part- 
nership. , . ■ '* 
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s. 43, Indian Contract Act, each of the part- 
ners of that firm is jointly and severally 
liable to the plaintiff for the whole of his 
claim and not only to a part of his claim 
limited to the proportionate amount of 
the interest which he may have as a mem- 
ber of the firm of Gokaldas Ranchoredas 
& Co. 

Order XXX, r. 9. C. P. C., permits the 
institution of suits in the firm’s name 
even in the case of suits between a 
partner and the firm and of suits between 
two firms having a common partner. 

The suit being instituted in the name 
of a firm is only an easy mode of suing 
each individual partner and saves the 
plaintiff the necessity of ascertaining the 
name of each person who is jointly or 
severally liable to him. 

There is no greater hardship on the 
persons served as representing the firm 
in a suit for accounts by a principal against 
his commission agent than in a suit for 
accounts of a dissolved paitnership. 

The object of the application is to delay 
the disposal of the suit which is part-heard. 

I reject the application with costs. 

z. k. Application rejected. 


The cause of action of the plaintiff against 

J e m p , artu ® of the firm of Gokaldas Ran- 

d ? 8 u ?°* 13 a j° mt cause of action 
against all the partners, though in view of 

(4) (1882) 9 Q. B, D. 555; 47 L. T. 307. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 50 of 1925. 

July 16, 1925. 

Present Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

AHMAD HUSAIN KHAN alias 
CHHANGU KHAN— Defendant — 
Applicant 
versus 

HARDIAL alias LALMAN — Plaintiff— 
Opposite Party. 

Cm/ Procedure Code (.-let V of IMS), ss 115 0 TX 
rr O. H -Bx parte decree, application £«%?(& 
Order setting aside ex parte decree on condition of pan- 
men of costs withm fixed period-liuension of time 
application for, refusal of- Ite vision ' 

Au order restoring a case dismissed for default or 

J deeree - condition of Ihe 

payment of a reasonable amount of costs to tha 
opposite par y, within a time fixed by the order is not 
on illegal order, but on the contrary is an order eon 

If ' 8 “ ,U3 M* 

Where in the case of such an order, the petitioner 
applies to the Court for extension of the time fixed for 
payment of costs and the Court refuses 
the time, its order is not open to revision. [»,<n ‘ * 
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Civil revision from an order of the 
District Judge, Shahjahanpur, dated the 
16th December 1924. 

Mr. A. P. Bagchi, for the Applicant. 

Mr. U. S. Bajpai, for the Opposite 
Party, _ 

JUDGMENT.— This is an application 
in revision under the following circum- 
stances. A suit was decreed ex parte against 
the applicant on 29th April 1924. On 26th 
July the Subordinate Judge set aside the 
ex parte decree on condition of the defend- 
ant paying the plaintiff Rs. 40 as costs by 
the 28th of July. The defendant did not 
at the time make any objection that the 
time allowed was too short. On the 28th 
of July the defendant having failed to 
deposit the money applied for ten days’ 
further time, which was refused. An 
appeal from this order was dismissed by 
the learned District Judge. It appears to 
us that because the learned Subordinate 
Judge in the exercise of his discretion 
considered that the defendant was not 
entitled to an extension of time for payment 
ofthemonej this does not amount either 
to a failure to exercise jurisdiction against 
which a revision can lie. The applicant 
has drawn our attention to a decision in 
Jagarruith Sahi v. Kamla Prasad Upadhya 
(1), in which the opinion was expressed that 
a conditional order was not a proper form 
in which to pass the order, and that an 
order should first be made directing pay- 
mentof the money by a certain time and 
then a separate order passed restoring or 
declining to restore the suit according as 
the money had been paid or not. The real 
question in that case was as to the order 
from which an appeal lay, and it was held 
that the final order dismissing the suitor 
refusing to restore the suit was the one 
from which an appeal could be filed. In 
a later case, Nand Lai v. Kishori (2), to 
which one of the same learned Judges was 
a party, some doubt appears to have been 
felt as to the correctness of the earlier 
juling. However that may be, to prevent, 
anv misapprehension we wish to laydown 
definitely that an order restoring a case 
dismissed for default on condition of the 
payment of a reasonable amount of costs to 
the opposite party within a time fixed by 
the order is not an illegal order, but, on the 
contrary, is an order contemplated by 0.1 a, 
•r 13 of the C. P. C. This application 

,]) 23 fod. Cas. 138; 12 A. L. J. 38; 36 A. 77. 

,'i 2CInd.Cafi.895;12A L. J 1270. 

* < 
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has no force, and we dismiss it with costs 
including in this Court fees on the higher 
scale. 

z. k. Application dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 54 

OF 1923. 

July 27, 1925. 

Present:— Mr. Justice Adami and 

Mr. Justice Sen. 

RAMJEE PRASAD— Defendant- 
Appellant 
versus 

Rai BISHUNDUTTandothbrb- 
Respondbnts. 

Limitation Act (IX of 1908), s. 11,- Land Registra- 
tion Act (B. C. VII of 1876), ss 28, 29, 80-Proceedings 
before Land Registration Collecter, whether "civil 
proceedings " — Land Registration Collector, whether 
"Court." 

The term "civil proceeding" used in s. 14, Limita- 
tion Act, is not meant to cover an application made 
under ss. 28 and 29 ors. 42 of the Land Registration 
Act nor can the Land Registration Deputy Collectoi 
be called a "Court" within the meaning of s. 14, 
Limitation Act, for the purpose of deciding cases 
under those sections of the Land Registration Act. 
[p. 216, col. l.J ; . 

Appeal from a decision of the District 
Judge, Muzaffarpur, dated the 23rd June 
1923, reversing that of the Additional sub- 
ordinate Judge, Muzaffarpur, dated the 10th 
January 1917. 

Messrs. Sivanandan Ray and 6 atyaaeo 
Sahay, for the Appellant. 

Mr. Rai T. N. Sahai, for the Respond- 
ents. 

JUDGMENT. 

Adami, J.-The plaintiff in this suit 
sought for a declaration of his title to, and 
confirmation of his possession in certain 
shares in the estate of BisbuDpur bad. 
Previous to 1896, the plaintiff’s share was 
shown in the Register D of the Land Re- 
gistration Department to be 2 annas, ib 
gundas 1 kowri 1 krant 1 dant. In 1696 ■ llje 
estate was partitioned and divided into eigh 
puttis, one of these was the residuary pulti 
which is the subject of the suit. , . . 

Shortly stated, the plaintiffs case is that 
after the partition the shares of the various 
co-sharers in the residuary putli were en- 
tered in the name of one of the sharers 
only, and the separate sharers oftheditter 
ent co sharers were not 6hown. Rai Brabm 
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Dutt who alone was shown in Register P 
seems to be the brother of the plaintiff. • 

The plaintiff, in February 1902, purchased 
an eight annas share in the patti at an auc- 
tion-sale held in execution of a mortgage 
decree, and in June 1902 he applied for 
the registration of his name in respect of 
the purchased share. He was registered 
for 7 annas, 14 gutidas share and was left 
jointly recorded with the other co-sharers 
for the rest of the share. The plaintiff 
afterwards in 1912 applied to the Land Re- 
gistration Department under s. 42 of the 
Land Registration Act, pointing out that 
the Register D did not show his shares 
separately as had been shown in the Re- 
gister previous to the partition. The De- 
puty Collector held that s. 43 did not apply 
and rejected his application. The plaintiff 
then made another application under ss. 28 
and 29 of the Act, making the same request 
as he had before, namely, that his shares 
should be separately recorded. The defend- 
ants 1st and 2nd parties to this suit both 
objected before the Deputy Collector and on 
the 7th of May 1914, the Deputy Collector 
found that a question of title was involved 
and that he could not decide the case; he 
rejected the application telling the peti- 
tioner that he might go to the Civil Court 
if so advised, for a declaration of his speci- 
fic interest in each of the three villages 
which formed the pulti. 

The plaintiff then instituted the present 
suit on the 30th July 1914. According to 
his plaint, the defendant No. 1 Ramje6, 
had been recorded in the Register for a 
larger share than he was entitled to and 
the plaintiff sought to have some part of 
this share taken from Ramjee, and also a 
portion of a share taken from another de- 
fendant, and added to his own share. 

It is unnecessary in this second appeal 
to mention the shares claimed; it is suffi- 
cient to say that both the Courts below 
have found that the plaintiff is entitled to 
the share he claims. The Subordinate 
Judge, however, dismissed the suit of the 
plaintiff finding that the defendant No. 1 
or his ^vendors had been in possession of 
the shares olaimed .by the plaintiff since 
19U2 at least, and that the plaintiff had never 
beeu in possession of those shares. 

On appeal the learned District Judge, 
agreeing with the Subordinate Judge as to 
the title of the plaintiff; found with regard 
to the present appellant, defendant No. 1, 
that he was recorded in Register D for a 


abcndutt. 
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considerably larger share than he was en- 
titled to, and, after considering the ques- 
tion of limitation and finding that the 
time taken in prosecuting his case before 
the Land Registration Department would 
be excluded, he decreed the plaintiff’s suit 
as against defendant No. 1 and directed 
that 18 gundas out of the defendant No. l's 
share in village Bakarpur should be trans- 
ferred to the plaintiff and 3 gundas of de- 
fendant No. l's share in Mirpur should be 
similarly transferred, while 11 gundas out 
of the share recorded in the name of the 
defendant's grandfather should be recorded 
in the plaintiff's name. The plaintiff was 
also declared to be entitled to be recorded 
for eight annas 12 gundas out of the group 
entry relating to village Doberkothi. 

The main question which arises in this 
second appeal is whether the decision of 
the learned District Judge regarding limi- 
tation was correct. The learned Advocate 
for the appellant does not attack the find- 
ings come to as to the amount of shares 
of the parties and in fact he could not as 
these are findings of fact. 

Mr. Sivanandan Ray points out that ac- 
cording to the findings the plaintiff has 
never been in possession since February 
1902 at least, when the entry of the defend- 
ant’s shares was made in the Land Regis- 
tration Department Register D, that the 
shares are held by the co-shares exclusively, 
and since the suit was not instituted till 
the 30 July 1914 and the entry of the de- 
fendant No. Is shares was made in the 
Land Registration Department, Register D 
in February 1902, more than 12 years have 
elapsed and the suit must be harred. 

The defendant No. 1 has been recorded 
separately for his share in the Land Regis- 
tration Department and, as shown by the 
learned District Judge, where the co-sharers- 
are found to have exclusive possession of a. 
specific and stated share, limitation may 
run against the other co-sharers olaiming 
that share in a suit. •• b 

The learned District Judge has found 
that the time taken in prosecuting 
his case before the Land Registratioh 
Deputy Collector and before the Com- 
missioner and the Board of Revenue 
in appeal, that is to say, from the 23rd of 
November 1912 to the 7th of May 19U 
should be excluded under the provision 
s. 14 of the Indian Limitations Act 19(2 
That a. runs as follows " I Q comoutfS 
the period of limitation prescribed fo? 
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suit, the time during which the plaintiff 
has been prosecuting with clue diligence 
another civil proceeding whether in a Court 
of first instance or in a Court of Appeal, 
against the defendant, shall be excluded, 
where the proceeding is founded upon the 
same cause of action and is prosecuted in 
good faith in a Court which, from defect of 
jurisdiction, or other cause of a like nature, 
is unable to entertain it." 

The question is whether the proceeding 
in the Land Registration Department can 
be called a civil proceeding and whether 
the land Registration Deputy Collector can 
be held to be a Court for the purposes of the 
section; thirdly, whether the cause of action 
is the same in this suit as it was in the Land 
Registration Department and whether in can 
be said that the cause is one which from 
defect of jurisdiction or cause of a like 
nature the Land Registration Deputy 
Collector was unable to entertain. 

I have myself grave doubts on each of 
these points. I do not think that the term 
“civil proceeding" used in the section is 
meant to cover an application made under 
ss. 28 and 29 or s. 4 2 of the Land Registration 
Act; nor do I think that the Land Regis- 
tration Deputy Collector could be called “a 
Court" for the purpose of deciding cases 
under those sections. Then again though the 
cause of action is in both cases the record 
made in the Land Registration, Register I), 
after the partition, the relief sought before 
the Deputy Collector was different from the 
relief sought here, before the Deputy 
Collector the plaintiff merely asked that 
his share should be separately shown ami 
he stated what he alleged that share was. 
Before this Court the plaintiff seeks to have 
his title declared and to beccnfiimed in 
possession, or in the alternative to recover 
possession. It is difficult to say that the 
Land Registration Deputy Collector had no 
jurisdiction to order that the register should 
show the shares separately ; but it was 
found that really the question was one of 
title and, therefore, the Deputy Collector 
refused to deal with it. I do not think that 
it can be said that the Deputy Collector 
was unable to entertain t lie application 
before him from defect of jurisdiction or 
other cause of a like nature. The plaintiff 
really sought to have his title declared by 
the separate record of his shares in the 
plater D a*v! the proper venue for 
j’ig the relief he really wanted was the 
Civ.". Vu"t. In; ‘ead of going to the Civil 
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Court, he went to the Land Registration 
Department. and when the Deputy Collector 
had decided that the case was one in which 
title had to be decided instead of at once 
coming to the Civil Court, the plaintiff 
prosecuted his case in appeal before the 
Revenue Authorities. In my opinion 
s. 14 of the Limitation Act will not save the 
suit from limitation. 

The learned District Judge has relied on 
the case of Girjanath Roy Chowdhory v. 
Ram .Vo rain Das (1;, where the plaintiff was 
allowed under s. 14 to deduct the period 
during which he was bona fide seeking 
redress from the Revenue Authorities who 
had no jurisdiction to deal with the ques- 
tion raised by him, and the suit was held 
to be not barred by lapse of time. In that 
suit the question was very shortly dealt 
with and I think is distinguishable from the 
present case. 

The defendant No. 1 had bought shares 
in three villages from admitted co-sharers 
in 1886, 1902 and 19U5; he was recorded in 
Register D in 1902 with regard to the lands 
purchased in 1886 and 1902, and his vendor 
was recorded in 1902 in respect of the lands 
bought by the defendant in 1905, and the 
Trial Court found that the defendant and 
his vendors had been in possession ever 
since and the plaintiff had never been in my 
possession. The suit was instituted more 
than 12 years aftei February 1902, and in my 
opinion the learned Subordinate Judge was 
correct in finding that the suit was haired 
by limitation as against defendant No. 1. 

The learned Advocate for the respondent 
raised an objection to the appeal on the 
ground that defendant No. 1 had sold his 
interest in the paiti in 1919 and, therefi re, 
be had no right to appeal, I do net think 
that this contemicn can be U| held, for it is 
quite clear that it is due to tne defer, dent’s 
vendees that his title to the si ties 
should be supported and upheld. It seen s 
that an application was made for substitu- 
tion but it was rejected by the Court. 

I would, therefore, allow the appeal, set 
aside the decree of the learned Drs.tr ict 
Judge so far as it affects tie shares which 
are the subject-matter of this ajpeal sr.d 
dismiss the suit as against the defendant 
No. 1 Kach party will pay his own cats 

throughout. 

Sen, J.-I agree. 

s D Appeal aliened, 

1 1) 90 C. I'd; 10 Ind. Pec. (X. (0 179. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 431 op 19-3. 

March 20, 1924. 

Present .—Mr. Iviiikhefle, A. J. C. 

SHEODAYAL— Dependant— Appellant 

versus 

RAMPRASAD— Plaintiff— Respondent. 

C. P. Tenancy -let (I of /Mil. II, U, l \ '•*. 
NS- Hindu l.aw-Widou—WHI of ,t>i minted 
by widow, validity of— Occupancy hMnxj.wr iw «/ ' 
Ejectment, suit for— Jurisdiction of Cml and 
Revenue Courts. 

A Hindu widow 1ms only a restricted power of 
alienation over property which she has inherited 
from her husband. She has only a life-cstat ' in 
such property and can make no disposition which 
would enure beyond her lifetime; much less she 
can make one which is to come into operation after 
her death, [p. 247, col, ?.) 

A Hindu widow, therefore, who inherits an oceu- 
panev lioldin" frr»in her hushaml cannot make a 
testamentary disposition of it and thus defeat the 
provisions of s. 11 of the C. I\ Tenancy Act. fitoV.] 

The intention of enacting the law of tenancy in the 
Central Provinces was to recognize a tenant-right 
of a restricted character as regards its hcritahility, 
transferability and partibility under certain con- 
ditions find limitations; but it was never understood 
tocarv with it the incident of devisability by Will 
at the instance of the tenant. It is property in 
which the interest carved out is more of a limited or 
personal character, than of a character conveying 
unlimited powers of disposition to the incumbent fur 
the time being. [|». 217, col. 2; p. 248, col. 1.] 

Where a transfer is invalid, irrespective of the 
provisions of the 0. 1\ Tenancy Act, the Act is not 
called into operation; there is nothing upon which 
it can fasten; there is no legal transaction f< r the 
consideration of the He venue Officers. In such a 
case the intended transferee is nut a transferee at 
all and if he enters upon possession under colour of 
the transaction his entry is a trespass at civil law 
and he can be ejected from the hind by n suit in 
the Civil Courts. The jurisdiction of the Civil 
Courts to entertain such a suit is not ousted lv 
anything contained inss. 12, 13, 14 and 105 of the 
C. P. Tenancy Act. [p. 248. col. 2; p. 24!), col 1] 

Case luw discussed. 

Appeal against a decree of the Addi- 
tional District Judge, Narsinghpur, in Civil 
Appeal No. 20 of 1923, dated the 6th July 
1923. 

Mr. J. C. Ghosh, for the Appellant. 

Mr. M. Gupta, for the Respondent. 

JUDGMENT.— One Saraswati Bai 
inherited an occupancy holding from her 
husband. She died in April 1921. Before 
her death she made a testamentary dis- 
position inrespect of the occupancv holding 
as per Will bearing vernacular Mini Magh 
Sudhi 9 of Sambat 1977 Avhich corresponds 
to 15th February 1921 (Ex. D-l) in favour 
of defendant-appellant who is her husband’s 
relation but not necessarily the next heir. 
The landlord, therefore, instituted a suit 


ramprasad, 

to eject the defendant from the land as 
a trespasser. It has been concurrently found 
that defendant is not the next heir entitled 

to succeed to the holding. The 1< irst Court, 
however, held that the Civil Court had no 
jurisdiction to entertain the suit because 
the Will was a transfer and consequently 
the plaintiff’s remedy lay in an application 
to the Revenue Officer to set it aside, 
and not in a civil suit. The suit was ac- 
cordingly dismissed. The lower Appellate 
Court has, however, upset the decree of the 
First Court and decreed the claim. Hence 
this second appeal. The finding that the 
defendant-appellant is not the next heir is 
final and binding as between the parties 
as a finding of fact and no attempt was 
made to challenge it before me. 

The property in suit being admittedly 
inherited properly in the hands of Saras- 
wati Bai, she, as a Hindu widow, had only a 
restricted power of alienation over it. Pier 
own interest in the holding like the other 
inherited estate was for her lifetime : 
cf. Bhura v. lianirao (1), she could 
make no disposition of it which would 
enure beyond her lifetime; much less could 
she make one which is to come into opera- 
tion after her death: cf. Mukiind v. Lax man 
(>). If this was her position under Hindu 
Law as I hold it was, she could under 
that law make no testamentary disposition 
of her inheritance, by means of a Will 
and thus defoit the provisions of s. 11 of 
the new Tenancy Act, 1920, which are to 
the effect that the occupancy holding shall 
on the (hath of the tenant pass by 
inheritance in accordance with his personal 
law. To uphold a tenant’s right to make 
a testamentary disposition of his occupancy 
holding would be to defeat those plain 
provisions of the Statute which alone can 
govern question of succession to such 
holdings. It is argued thats. 11 must be 
read as if the words "dying intestate” 
were inserted between the words “tenant” 
and "shall’’ in that section. There is 
absolutely no warrant in law for reading 
the sec ! ion in this manner. The intention 
of enacting the law i< of tenancy in the 
Central Provinces has been understood, in 
all the law Courts for all these years to be 
to recognize a tenant’s right of a restricted 
character as regards its heritabilily, trans- 
ferability. pjvlibility under certain condi- 
tions and limitations but. it lias never been 

(1) 17 Ind. Cas. 3GP; 8 N. U R, 151, 

(2) 5 lud. Cas. 752; 0 N. L. R. 40, 
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understood to carry with it the incident 
of devisabiiity by Wijl at the instance of 
the tenant. It is property in which the 
interest carved out is more of a limited 
or personal character, than of a character 
conveying unlimited powers of disposition 
to the incumbent for the time being. The 
whole trend of the decisions on the ques- 
tion of tenancy has always been one way 
and I dare say consistent with such in- 
tention. 

As far back as in 1887 Crosthwaite, J .C., 
with reference to s. 43 of the old Tenancy 
Act of 1883, then in force held in Laxmi 
Bai v. Alyar Khan (3) that an occupancy 
tenant could not make any disposition of 
his tenant’s right by Will. Had this view 
been erroneous the Statute which has been 
changed twice since then would have surely 
undergone a change in this respect so as 
to clothe the tenant with a right to make 
abequestof his tenant's right? The question 
had arisen again in 19U1 in connection 
with the powers of an absolute occupancy 
tenant to make a testamentary disposition 
of his right in the holding and it was 
held by Ismay, J. C., in Anandi Bai 
v. Harlal (4) that a Will by an absolute 
occupancy tenant was invalid. This case 
was apparently under the Tenancy Act of 
1898. Since then there has been a change 
and the new Tenancy Act of 1920, has 
appeared in the Statute book, but we do 
not find any change which would vest a 
devisable interest in the tenant of the 
Central Provinces. This clearly supports 
the argument that the Legislature thinks 
that the Statute has all along been rightly 
interpreted by the Court of the Province 
in this matter. 

Ismay, J, C., has pointed out in 
Anandi Bai v. Harlal (4) that, the word 
"transfer" implies the making over of 
possession or control, an alienation of pro- 
perty or of some interest in property made 
as between living persons. That a "Will" 
is not a “transfer" is clear from the above 
definition of the latter word, as also from 
that of the term “Will" itself which means 
a disposition of property which is to come 
into effect after the testator’s death. The 
distinction between a testamentary disposi- 
tion and an alienation or transfer is well 
pointed out in a ruling in Muhammad 
Bayeed v. Muhammad Ismail (5), where it 


(?,) 2 0. P. L. It. 167. 

(4) 15 . P. L. It. 1. 

8 ird. Cu8. 634; 33 A. 233; 7 A. L. J. 11<6. 
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was held that the word "alienate" in para. 
11 of the Third Schedule of the C. P. C., 
contemplates a transfer which is to take 
effect immediately and not after death and 
that it does not, therefore, include a dis- 
position of property by Will. It is thus 
clear that a bequest is not a “transfer" 
and, therefore, according to the personal 
law of the tenant as qualified by the 
Tenancy Act, it is a disposition beyond 
the legal competence of a tenant to make. 

The decision of Hallifax, A. J. C., in the 
case of Ramchaudra Balkrishna v. Ram- 
chaudra Jairam (ti) is cited as an authority 
for the view that an absolute occupancy 
tenant can make a valid bequest of his right 
in the holding. I have gone through the 
decision and I find that although that 
learned Judge has doubted the correct- 
ness of the view taken in Anandi Bai 
v. Harlal, (4) he has not actually deemed 
it necessary to give his dissentient 
decision on that point. Even if he had 
dissented from the view in Anandi Bai 
v. Harlal (4), I for my part would not be 
prepared to endorse his view on this 
point as it is not at all in consonance 
with Hindu notions much less with the 
policy of the law of tenancy so long 
recognized by the Legislature and the law 
Courts of these Provinces, and I would res- 
pectfully dissent from the same. 

I, therefore, hold that the decision of 
the lower Appellate Court that a “Will” is 
not a “transfer" is correct. It, therefore, 
follows that there being no transfer, the 
Revenue Officer's jurisdiction could not 
be invoked. Even assuming for the sake 
of argument that the disposition in ques- 
tion amounted to a transfer, it is, in my 
opinion, invalid under the Hindu Law 
which gives no testamentary power to a 
Hindu widow over property inherited from 
her husband, and consequently it is 8 
transfer which is otherwise invalid, 
irrespective of the prohibition con- 
tained in the C. P. Tenancy Act. The 
remarks of Stanyon, A. J. C., in Ganesh- 
das v. Shankar (7) are very pertinent 
here; "Where a transfer is invalid, 
irrespective of the provisions of s. 4b 
or 70 of the C. P. Tenancy Act of 
1898, the enactment is not called into 
opeiation ; there is nothing upon which it 
can fasten: there is no othciw iee legal 
transaction for the consideration of the 

(6) 65 Ind. Cas. 952; (1923) A. I. R. (N.) 222. 

(7) 13 Ind. Cas. 909; 8 N. L. R.22at p. 2 ,. 
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Revenue Officer. He eanuulV required Appeal fro,., a decision of the nialricl 


to make terms upon the basis of a nulli- 
ty. In such a case the intended transferee 
is not a transferee at all, and if lie enters 
upon possession under colour of the transac- 
tion, his entry is a trespass at civil law." 

It is thus clear that the Civil Court’s 
jurisdiction to entertain the suit is not 
ousted by anything contained in ss. 12, 13, 
14 or 105' of the new Tenancy Act, and 
that the same was rightly entertained. 
The decision appealed against is cor- 
rect and the appeal, therefore, fails and 
is dismissed with costs throughout against 
the appellant. 

z. k. Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Dbcrbh No. 171 

of 1922. 

May 27, 1925. 

Present:— Mr. Justice Kulwant Sahay and 
Mr. Justice Sen. 

Babu RAMSEKHAR PRASHAD 
SINGH and others— Plaintiffs— 
Appellants 
versus 

MATHURA LAL and others— Defendants 
—Respondents. 

Limitation Act (IX of IMS), Sch. I, Art. 132— 
Mortgage— Money payable by instalments- Entire 
amount becoming due on default in payment of one in- 
stalment, effect of— Option of mortgagee Waiver- 
Limitation. 

Whore a mortgage-bond provides for the payment of 
the mortgage-money by instalments and there is a 
condition attached that if default is made in payment 
of any one of the instalments the mortgagee would be 
entitled to demand the full amount secured by the 
bond with interest, the mortgagee 1ms the option to 
demand the entire amount if there is default in pay- 
ment of any one of the instalments. It is, however 
open to the mortgagee to avail himself of this right 
or to waive it. He can exercise his option and demand 
payment of the entire amount on default of any one of 
the instalments or he can, under the terms of the bond, 
wait until the last instalment falls due. It is not 
obligatory for the mortgagee to bring a suit for 
realization of the entire amount as soon as anv one of 
the instalments falls due. If he waits until the expirv 
of the time for payment of all the instalments, his 
claim would not be barred in so far as the instal- 
ments which are within the period of limitation 
from the date of the institution of the suit are con- 
cerned. fp. 250, col. 1.] 

ill S“L V - BI !° 0,oan S ‘y>. 63 bid. Cas. 477; 19 
A.LJ.40G Hup Kara in Bhattacharya v. Gopi Natli 

jib jt 0 w a £ d v - Ammont Amma, 
Mtea.,O a a,j418; 4 L. W. 77; 20 t M. L. T. 174; (1910) 2 

^ J- $65; 39 M,- §81, relied on. 


Judge, Shahabad, dated the 11th November 
1921, confirming that of the Munsif, First 
Court, Arrah, dated the 20th December 

1920. . 

Messrs. Atul Krishna Roy and Shashi 

Sekhar Prasad Singh, for the Appellants. 

Messrs. Par mesh war Dayal and S. C. 
Mazumdar, for the Respondents. 

JUDGMENT.— This is an appeal by the 
plaintiffs against the decision of the District 
Judge of Shahabad, which confirmed the 
decree of the Munsif and dismissed the 
plaintiffs’ suit. 

The suit was on the basis of a kishtbandi 
mortgage-bond, dated the 16th April 1909, 
executed by the defendant No. 1 Mathura 
Lai in favour of the plaintiffs. The princi- 
pal amount secured was Rs. 291 and the 
stipulations contained in the bond were that 
this sum of Rs. 291 was to be paid in 9 
annual instalments, the first 7 instalments 
being of Rs. 33 and the last Iwo of Rs. 30 
each. The instalments were to be paid in 
the month of September each year. There 
was a condition attached that if default wa6 
made in payment of any one of the instal- 
ments the mortgagees would be entitled to 
demand the full amount secured by the bond 
with interest thereon at the rate of 12 per 
cent, per annum. The first instalment was 
payable on the 29th of September 1909. It 
appears that there was default in the very 
instalment and the plaintiffs brought the 
present suit on the 13th January 1920 to 
enforce the mortgage. In this suit not only 
the mortgagor the defendant No. 1 but also 
the other members of his family were made 
defendants. 

The defence of the defendants other 
than defendant No. 1 was that the debt 
was not contracted for any legal necessity 
of the family and, therefore, the mortgage 
was invalid. As regards the claim for a 
personal decree against the defendant No. 1 
it yvas pleaded that the suit was barred by 
limitation and the defendant No. 1 further 
pleaded payment. 

It has been held by both the Courts 
below that the debt has not been proved 
to have heen contracted for any necessity 
of the family or for the benefit of the 
family and that the mortgage was, therefore 
invalid. It has further been held that the 
personal claim against the defendant No 1 
was barred by limitation. 

w contended on behalf of the appellants 
that the finding of the learned District 
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Judge on the question of limitation was 
erroneous. His finding on the question of 
legal necessity for the loan has not been 
challenged. 

As regards the question of limitation, it 
is contended that the instalments which 
fell due within six years of the institution 
of the suit were not barred bv limitation. 
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instalments from September 1914 to 1917 are 
concerned was not barred by limitation. 

The plaintiffs will, therefore, get a per- 
sonal decree against the defendant No. 1 
for a sum of Rs. 126 being the instalments 
from September 1911 to September 1917, 
with interest thereon at the rate of 12 
per cent.perannum from the date of default 


The question as to whether those insial- of each instalment, and proportionate costs 
ments which fell due within six years of of the suit throughout. 

Order accordingly. 


the suit were or were not barred by limita- 
tion would depend upon the terms of the 
bond. The bond provides for payment of a 
sum of Rs. 291 in 9 annual instalments. The 
instalments which fell due within six years 
of the date of the suit, namely, the 13th 
January 1920, would, therefore, be saved 
from limitation. Hut it is contended that 
the entire amount fell due when there was 
default in the payment of the first instal- 
ment and, therefore, the suit ought to have 
been brought within six years of the first in- 
stalment which feil due on the 29th Sep- 
tember 1909. In our opinion this contention 
is not sound. The contract was for pay- 
ment of the debt by instalments extend- 
ing up to the 29th September 1917. It 


z. K. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2762 op 1923. 
January 3, 1925. 

Present:— Mr. Justice Campbell. 
MEHR DAI) and another— Defendants— 
Appellants 


versa s 

MOHAMMED A LI SHAH and others— 
Plaintiffs— Respondents. 

. Civil Proctdure Code (Act V of 1608), s. / / — Kes 

was left to the option of I he creditors to judicata between co-defendants— Question decided 
demand the entire amount if there was between co-defendants in previous suit after contest. 

default ill pavment of onv one of the in- . Jh? parths to a suit ware both impleaded I as 
, . i . defendants in a former suit and in their pleadings 

Stalmen.S. It was opinio the creations to j n that suit contended with each other on a question 
avail themselves Oi this right or not to do of relationship, the decision of which was involved 
SO They could exercise their option and in the relief given to the plaintiff ill that suit: 
demand pavment of the entire amount on ,ha ‘ ,h « • decision in the previous nut on the 

default of any one of the instalments or between the parties to the subsequent suit. (p. 251, 
they could under the terms of the bond col. 1. 1 

wait until the last instalment fell due. It Second appeal from a decree of the 
was not obligatory for the creditors to bring District Judge, Gujranwala, dated the 31st 
a suit for realization of the entire amount August 1923. 
as soon as anyone of the inlalu.tnt.s fell Dr. Nanil Lai, for the Appellant*, 
due. If they waited until the expiry of the JUDGMENT.— My order dated the 

time for payment of all the instalments, 1st of May 1924, should be read as part of 
their claim would not he barred in so far this judgment. [Vide 84 Ind. Cas. 927.J 
as .‘the instalments within the peiiod of The lower Appellate Court has returned a 
liniitation were concerned. This view has finding that the plaintiffs have succeeded 
been taken in a number of cases: vide, in proving that Ghulam Shah is the com- 
Mata Tahal v Bhaguan Singh (l), mon ancestor of themselves and Mohammad 
where the facts appear to he very much Shah by virtue of the testimony of a witness 
similar to the facts of the present case Fateh Shah coupled with the finding in a 
in Hup Karain Phattacharya v. Gopi Nath previous suit decided by Mr. Harrison Dis- 
Mandol{2) and Narna v. Ammavi Amma (3). trict Judge, Gujranwala, on the 31st of 
In this view of the case it is clear that the March 1917. 

■ 1 • . • rr • f 1 I HU. A 1 Anna- 


claim of the plaintiffs in so far as the 


(1) f>3 Ind. Cas. -177; 19 A. !<• J 406 

(2) 11C.W.N.9U3. 

(31 3,1 Ind. Cas. 418; 4 L. W. 7i; SOM. L. T. 1<4; 
(19101 S I'. 1 2 . W. N. 125; 31 M. L. J. 8G5; 39 M. 981. 


The learned Counsel for the appellants 
concedes that if the lower Appellate Courts 
finding was based solely on the evidence 
of Fateh Shah, he could not contest it be- 
cause it is a finding of fact ; but he argues 
that the decision in the previous suit 19 


251 


[90 I. 0. 1925] RAMDULARI KU8R V. 

altogether irrelevant and, therefore, the 
learned District Judge’s finding being based 
only partly on Fateh Shah's evidence and 
partly on an inadmissible judgment in a 
former case is bad. 

In the former suit the descendants of 
Ghulam Hussain and Ghulam Kadir (See 
the pedigree table in the judgments of the 
Courts below) sued the present appellants 
and others for the whole occupancy ten- 
ancy of Mohammad Shah. They joined the 
present plaintiffs as pro forma defendants 
admitting their rights to hold the tenancy 
jointly with them but saying that they were 
unable to join in the suit because they 
lived in another District. Of these pro 
forma defendants Nur Shah and Mohammad 
Ali Shah appeared and pleaded that the 
claim of the then plaintiffs was correct. The 
landlord defendants denied the alleged 
relationship with Mohammad Shah or that 
common ancestor held the land. The First 
Court dismissed the suit, but in appeal 
the District Judge held that the land 
was held by the grandfather of Moham- 
mad Shah who was also the grand- 
father of the plaintiffs and gave the latter 
a decree for half the tenancy. These 
being the facts I agree with the present 
learned District Judge that the finding in 
the previous case is binding on the landlords 
who were parties to that case. In that suit 
therelationshipbetween the present plaintiffs 
and the then plaintiffs was never denied and 
8. 11 of the 0. P, 0., in my opinion, is a bar 
to the question of the relationship of 
Mohammad Shah with the descendants of 
Mahbub Shah being tried again, both by 
operation of Explanation VI (in view of the 
terms of the plaint in the former suit) and 
because the two sets of defendants in that 
suit (the present plaintiff and the contest- 
ing defendants) contended with each other 
in their pleadings on this very point and 
its decision was involved in the relief given 
to the plaintiffs. 

Thus there is nothing contrary to law 
in the present learned District Judge’s 
return to the reference which can render 
lus finding open to attack. As a result 
the appeal fails and is dismissed with 
costs. 

Appeal dismissed. 
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PATNA HIGH COURT. 

Appeals from Appellate Decrees Nos. 61d 
and 677 of 1922. 

February 25, 1925. 

Present. - — Justice Sir B K. Mullick, Ivt., 
and Mr. J ustice Kulwant balmy. 

In S. A. No 615 of 1922. 
Musammat RAMDULARI KUER — 
Defendant No. 2— Appellant 
versus 

UPENDRANATH BASU-Plaintiff, 
NARUL HUDA and others— 
Defendants— Respondents. 

In S. A. No. 677 of 1922. 

NARUL HUDA— Defendant No. 1— 
Appellant 
versus 

UPENDRANATH IUSU-Plaintifp, 

Husammat RAMDULARI KUER and 
oTHEkS— D efendants— Respondents. 

Transfer of Properly Act (IV of 188 J) % s. 52— 
Lis pendens— Frecut ion sale- Compromise decree— 
Compromise brought about by inducement of money— 
Fraud— Suspicion. 

It is not safe to come to a finding of collusion and 
fraud on mere suspicion, [p. 253 cols. 1 & 2.] 

The doctrine of lis pendens applies to a purchase at 
an execution sale during the pendency of a suit which 
terminates in a consent decree and the fact that the 
compromise was the result of inducement in money 
makes no difference, [p. 253, col. 2.] 

Appeals from a decision of the District 
Judge, Gaya, dated the 21st February 1922, 
affirming that of the bubordinate Judge, 
Gaya, dated the Hth December 1920. 

In S A. No. 615 of 1922. 

Messrs. S. Sultan Ahmad and N. K. 
Prasad, 11, for the Appellant. 

Messrs. 5. M. Mullick and Siva Narayan 
Bose, for the Respondents. 

In S. A. No. 677 of 1922. 

Sir Ali I man i, Messrs. Rai G. S. Prasad, 
and N. C. Ghose, for the Appellant. 

Messrs. S. M. Mullick, and S. N. Bose, for 
the Respondents. 


JUDGMENT. 

Kulwant Sahay, J.— These appeals 
arise out of a suit brought by the plaintiff- 
respondent for declaration of his title to 
and recovery of possession of four- annas 
share in the eight annas purwari *akhta of 
Mouza Garua. Both the Courts beLw have 
decreed the suit.. Appeal No. 615 is by the 
defendant No. 2, and Appeal No. 677 by the 
defendant No. 1. 

The facts giving rise to the suit are 
shortly these:— 

Mouzo. Garua in Mahal Rampur Mafi 
Toun No. 675 8 , in the district of Gaya ia 
divided into two takhtas of eight-annas 
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each known as the purwari takhta and the 
pachhiari takhta. I'’our-annas out of the 
eight annas pachhiari takhta belonged to 
the plaintiff and the father of the defend- 
ant No. 1. The remaining four-annas was 
wakf property. Defendant No .'1 Revaz 
Ali Khan was the owner of the entire 
purwari takhta. lie, however, sold one 
anna-share to a third person and he had 
seven-annas of the purwari takhta left to 
him. The four-annas share belonging to the 
plaintiff and to the father of the defendant 
No. 4 in the pachhiari takhta was held_ in 
lease by the defendant No. 3. In 1915 a 
rent suit was brought by the plaintiff and 
the father of the defendant No. 4 against 
the defendant No. 3, and a decree was 
passed against the defendant No. 3 on the 
23rd November 1905. In execution of this 
decree the defendant No. 3's four-annas 
share in the purwari takhta was attached on 
the 5th of June 1907 and it was sold in exe- 
cution of the 19th September. 1907 and 
was purchased by the plaintiff and the 
father of the defendant No. 4. The sale 
was confirmed on the 26th November 190/ 
and a sale certificate was granted and 
delivery of possession was formally given 
to the auction-purchasers on the 12th June 
1908 It is alleged by the plaintiff that he 
and the father of the defendant No. 4 
applied for mutation of their names by 
ri"ht of the purchase in the execution 
safe, but they discovered that in the 
Collector's register the name of the 
original defendant No. 2 Rai Bindeswan 
Prasad stood recorded by right of purchase 
under a deed of sale dated the J6tli 
November 1907 executed by the defendent 
No 3 in favour of Rai Bindeswan Prasad. 
The application for registration of name 
was accordingly withdrawn. The father 
of the defendant No. 4 sold his interest to 
the plaintiff on the lath of October 1908, 
and the plaintiff as the owner o he 
entire four-annas share purchased at the 
auction-sale on the 19th of September 
1907 brought the present suit for declara- 
tion of his title and for recovery of posses- 

S1< The suit was contested by the defendant 
No 1 and the defendant No. 2. The origin- 
al defendant No. 2 Rai Bindeswan Prasad 
5 . d after filing a written statement and 
h fwtd w N/Smal Ramdulari Kuer was 
o viitnted in his place and is now the 
defendant No! 2. The defendant No. 1 is 
t . purchaser from the defendant No. . 
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under a deed uf sale dated the 20th 
Baisakh 1323 (May 1916). Their defence 
was that the property originally belong- 
ed to one Jaikaran Lai who was the 
maternal grandfather of Rai Bindeswari 
Prasad. Jaikaran Lai died leaving a widow, 
Jasoda Kuer, and on her death the property 
passed to her daughter, Musammat Lochan 
Kuer, who was the mother of Rai Bindes- 
wari Prasad. Musammat Lochan Kuer sold 
the property to one Musavimat Peyari and 
she in her turn sold it to the defendant 
No. 3. 

The case of the defendants Nos. 1 and 2 was 
that the sale by Musammat Lochan Kuer 
was without any legal necessity and all that 
passed by the’ conveyance executed by 
Musavimat Lochan Kuer was only her life 
interest. Musammat Lochan Kuer died on 
the 5th of May 1906 and, on the 5th of May 
1907, Rai Bindeswari Prasad instituted a 
suit (No. 69 of 1907) against the defendant 
No. 3 for possession of the property on the 
allegation that the sale by Lochan Kuer 
was inoperative after her death. This suit 
was compromised and a compromise decree 
was passed in favour of Rai Bindeswari 
Prasad on the 13th of December 1907. It 
is contended on behalf of the contesting 
defendants that the purchase of the plaintiff 
in execution sale on the 19th September 
1907 was during the active prosecution of 
the suit brought by Rai Bindeswari Prasad 
which was a contentious suit and that the 
doctrine ot' lis pendens applied to the 
plaintiff's purchase. It was further contend- 
ed that the sale by Masammat Lochan 
Kuer was without any legal necessity and 
was not binding on the reversioner Rai 
Bindeswari Prasad after the death of Lochan 
Kuer It was further alleged that the deed 
of sale dated the 16th of November 1907 
mentioned by the plaintiff in his pl ai “J a ® 
Slaving been executed by the defendant 
No 3 in favour of Rai Bindeswari was not 
executed with the knowledge or permission 
of Rai Bindeswari and, that he did not 
acquire the property under that deed ot 
sale but under the compromise decree 
passed on the 13th December 1907 
Both the Courts below have ;held. that the 
Suit No. 69 of 1907 instituted , by Rai 
Bindeswari was a collusive suit and l th 
compromise decree was also a collusne 
decree and. that, therefore the dectiine 

of lis pendens did not apply to }he P lalD 
iff’s purchase. They further held that the 
deed of sale of the 16th of November 1907 


[80 I. 0. 1925] RAMDULAUI KCER 

was executed with the knowledge and 
consent of Rai Bindeswari Prasad and that 
having regard to the fact that the interest 
of defendant No. 3 had already been sold 
in the execution of the plaintiff’s decree on 
the 19th September 1907 no interest passed 
to the defendant No. 2 under that deed of 
sale. 

The important question for decision in 
the present appeals is as to whether the 
purchase of the plaintiff at the auction- 
sale held on the 19th September 1907 is 
affected by the doctrine of lis pendens. 
This would depend on a finding as to 
whether the Suit No. 69 of 1907 brought 
by Rai Bindeswari Prasad against the 
defendant No. 3 was a bona Jide and conten- 
tious suit or whether it was a collusive 
suit. The learned District Judge as well 
as the learned Subordinate Judge have 
held that this suit was a collusive suit. 
This finding is based on mere suspicion. 
The dates of the various transactions are 
set out in the judgment of the learned 
District Judge and, from the fact that the 
suit of Rai Bindeswari was brought in 
May 1907, within a month of the date on 
which the plaintiff had filed his application 
for execution, namely, the 11th of April 
1907, and that Rai Bindeswari entered into 
ah agreement of sale with defendant No. 3 
while his suit was still pending and after 
attachment of the property in the execu- 
tion of the plaintiff's decree and, in fact, 
after the auction-sale thereof, and that 
on the 16th of November 1907 Rai Bindes- 
wari took a kobala of the same property 
from the defendant No. 3 while the suit 
was still pending, and that in December 
1907 after the sale in execution in favour 
of the plaintiff had been confirmed there 
were consultations between Rai Bindeswari 
and his Pleaders with reference to his 
suit and that on 12th December 1907 a 
petition was filed in Bindeswari’s' suit that 
the parties were compromising and on the 
next day, that is on 13th December .1907 a 
petition of compromise was filed in the suit 
wherein the defendant No. 3 stated that 
Bindeswari’s claim was correct and that 
he was not in a position to refute it by 
evidence, the learned Judge came to the 
conclusion that Rai Bindeswari’s suit was 
hot bona Jide and contentious suit, hut was a 
fraudulent and collusive suit in order to 
defeat the plaintiff. I am, however, not 

' > r T red a S ree with the conclusion of 

the learned Judge, It is not safe to come 
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to a finding of collusion and fraud on mere 
suspicion. The suit brought by Rai Bin- 
deswari on the face of it appears to be a 
bona Jide suit. It appears that the suit was 
instituted on the 5th of May 1907 ; written 
statement was filed on 24th of June 1907; 
issues were settled on the 2nd July 1907; 
documents were filed by the defendant on the 
11th July 1907; timewastaken by the plaintiff 
to produce evidence and on the 25th of July 
1907 a list of witnesses was filed by the plaint- 
iff Rai Bindeswari. All these took place be- 
fore the auction-sale in favour of the present 
plaintiff and there is no reason to assume 
that the proceedings taken in Rai Bindes- 
wari’s suit were not bona Jide proceedings in 
active prosecution of a contentious suit. I 
agree with the learned Judge that the 
kobala of the 16th November 1907 must 
be taken to have been executed with the 
knowledge and consent of Rai Bindeswari 
and the defence of the defendants Nos. 1 
and 2 in the present case that the said 
kobala was executed at the instance of a 
servant of Rai Bindeswari without his 
knowledge and consent cannot be true. 
But it is quite evident that that kobala 
was really in settlement of the dispute 
between Rai Bindeswari and the defendant 
No. 3. No doubt a sum of money was paid 
by Rai Bindeswari to the defendant No. 3 
as a consideration for the kobala but that 
would not in any way affect the result of 
the case. When, however, Rai Bindeswari 
discovered that before the execution of his 
kobala on the 16th November 1907 the 
property had already been sold in execution 
of a decree in favour of the plaintiff there 
was a consultation between him and his 
lawyers and as his suit had not been 
finally disposed of Rai Bindeswari was 
advised by his lawyers to filed petition of 
compromise in the suit and to obtain a 
compromise decree. To my mind the fact 
that Rai Bindeswari had taken a kobala 
before the compromise petition was filed 
will not affect the rights of the parties and 
it must-be held that the purchase of the 
plaintiff wasduringthe active prosecution of 
*. contentious suit That the doctrine of Us 
pendens , will apply to a purchase during 
the pendency of a suit which terminates 
m a consent decree is settled by authorities 
I niay only refer to the case of Tinoodhdn 

lit 2? V - T V lok y a Saran Sanydl (1). 
This case is also an authority for the 

(1) 18 Ind. Cm. 177; 17 C. W. N. 413. 
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proposition that the doctrine applies to a 
purchase at an execution sale. The fact 
that payment was made by Rai Bindeswari 
to the defendant No. 3 in order to obtain 
the consent decree will not alTect the doc- 
trine of I is pendens. This view is supported 
by the case of Tanrjor Majlti v. Jalatlhar 
Dowari (2), where inspite of the fact that 
a sum of Ks. 2, DUO was paid by the plaintiff 
in order to induce the defendant to agree 
to a compromise decree it was held not to 
affect the doctrine of lis pendens. 

The learned District Judge has observed 
that the plaintiff in the present suit had 
established his title as against the defend- 
ant No. 3 before any proceedings were 
instituted by the detendant No. 2. It is 
difficult to understand what the learned 
Judge means by this observation. The 
mere fact of the plaintiff having aj- 
plied for execution and asked for 
attachment of the property at the time 
when the suit of Rai Bindeswari was 
brought did not establish the title of the 
plaintiff as against the defendant No. 3. I 
have already observed that the sequence of 
dates as set out in the judgment of the 
District Judge does not lead to the ir- 
resistible conclusion that Rai Bindeswari's 
suit was not a contentious suit 1 am. 
therefore, of opinion that the purchase of 
the plaintiff is affected by the doctrine of 
lis pendens and, under s. 52 of the 
Transfer of Property Act, his purchase 
must be subject to the rights of Rai 
Bindeswari under the compromise decree 
passed in Suit No. 09 of 1907. 

It has been contended on behalf of the 
plaintiff that the kobala of the 16th of 
November amounts to an admission on 
the part of Rai Bindeswari that the sale 
by Lochan Kuer was a valid sale and 
binding upon the reversioner and, in this 
view of the case, it must be held that the 
defendant No. 3 had a valid title which 
passed to the plaintiff under the auction- 
sale. The question as to whether the sale 
by Lochan Kuer was a sale binding upon 
the reversioner need not be gone into in 
the present case. The learned District 
Jud"e has refused to consider this ques- 
tion on grounds which do not appear to be 
sound. The question was distinctly raised 
in the written statement and in the issues 
framed in the Trial Court and evidence was 
adduced on the point. Had it been neces- 


5 lad. Osw. C. C. M • N. 322. 


sary to consider this question it would have 
been necessary to make a remand, but in 
view of the fact that the plaintiff’s 
purchase is affected by the doctrine of lis 
pendens it is not necessary to decide this 
question. 

In the circumstances the plaintiff is not 
entitled to the declaration asked for by 
him and his suit must be dismissed. The 
decision of the learned District Judge, 
must be set aside and the suit dismissed 
with costs throughout, and the appeals 
allowed. There will be only one hearing- 
fee in both the appeals. 

Mullick, J.— I agree. In my opinion 
there was no legal evidence to support the 
finding that the suit brought by Rai 
Bindeswari Prasad on the 5tn May 1907 
was fraudulent and collusive. I agree that 
the plaintiff’s purchase was subject to the 
rule of lis pendens and he acquired no 
title as against Rai Bindeswari Prasad. 

The appeals must, therefore, be decreed. 

s i). Appeals decreed. 
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Present Mr. Justice Broadway and 
Mr. Justice Jai Lai. 

N U R M A H 0 M M A D - Defbn d ant- 
Appellant 
versus 

LALCHAND-PLAlNTIFF-RESroNDEST. 

Provincial Insolvency Act {II I of 1907), s.ti (i) 
Limitation Act [IX of 1908), s. 5-1 nsolvency, petition 
(or, by creditor- Debtor denying debt- ■ Insolvency 
Court, power of , to determine existence of debt -Limita- 
tion for petition— Extension of time— Act of insol- 
vency, date of -Transfer of property by debtor— Inter- 


elation of Statutes. , 

The meaning of an Act is not to be interpreted with 
ference to what its framers intended to do but with 
ference to the language which they did in fact 
iploy. I p. 255, col. 2.J 

Ijulam Muhammad v. Panna Ram, 1 2 lud. Cas. 433, 
J2!i A I. K. (b ) 374. followed. 

Where a petitiou for insolvency is presented 1)> a 
editor and the debtor denies owing anything to 
e petitioning creditor, the Insolvency Umit has 
ri idiot ion to decide whether or not the debt 
leged by the creditor is owing to him. Li>. too, tui. 

Mohr Singh v. Laukra Mai, 181 P. R. 1883, distin- 

Section 3 cf the Limitation Act does not applytoa 
•titioa for insolvency presented under the pnm 
ons of the Provincial Insolvency Act. U>- 
> 1 . 2 ] 



[90 I. 0. 1985] NUR MAHOMMAD 

Trasi Deva lino v. Parameshruija , 27 Ind. Cas. 144; 
3'j M. 74; 29 M. L. J. 451, relied on. 

Where the act of insolvency relied ou by a peti- 
tioning creditor is an alienation of his property 
effected by the debtor, the date of the act of insol- 
vency must )>e taken to be the date of the alienatiou, 
that is to say, the date of the deed of transfer, and 
not the date on which mutation is attested, [p. 25(i, 
col. 1.] 

Second appeal from an order of the Dis- 
trict Judge, Multan, dated the 8th August 
1922. 

Dr. Nand Lai, for the Appellant. 

Mr. Nanak Chand , for the Respondent. 

JUDGMENT.— This appeal has arisen 
out of certain proceedings instituted by one 
LalChand againstone Nur Mohammad under 
s. 6 of Act III of 1907. The lower Appellate 
Court found that Xur Mohammad owed 
more than Rs. 500 and was unable to pay 
his debts. These being queslions of fact 
are binding on us. It was, however, con- 
tended by Dr. Naud Lai for Nur Moham- 
mad that, inasmuch as Xur Mohammad had 
denied owing any debt whatever to the 
petitioning creditors, the Insolvency Court 
had no jurisdiction to go into the question 
of his indebtedness. It was further urged 
that the act of insolvency— in this case the 
transfer in favour of Xur Mohammad’s 
minor son Haji of all Nur Mohammad’s 
property— had occurred more than three 
months prior to the presentation of the 
petition and was, therefore, barred by limit- 
ation, s. 5 of the Indian Limitation Act 
being inapplicable so as to extend the time. 
The question as to the applicability of s. 5 
being of importance was referred to a 
Division Bench by an order made by me on 
the 20th March 1923, The points referred 
to were (l) whether when a debtor denies 
owing anything to the petitioning creditor 
the Insolvency Courts had jurisdiction to 
decide whether or not a debt was owing 
to the petitioning creditor, and (2) whether 
time could be extended under s. 5 of the 
Indian Limitation Act. 

These points have been argued before us 
by Dr. Nand Lai on behalf of Nur Moham- 
mad and Mr. Nanak Chand on behalf of 
the petitioning creditor. Dr. Nand Lai 
urged on the authority of Mohr Sinah v. 
Laukra Mal (\) that when a debtor denies 
owing anything to the petitioning creditor 
the proper order should be to refer the 
petitioning creditor to the Civil Courts 
direo lng him to proys hia claim ia those 
Courts That decision was based on the 
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Punjab Laws Act and i=, therefore, dis- 
tinguishable, the present proceedings being 
underAct 111 ul 1907. Section li, sub cl. (I) 
of Act 111 ol 1907 , provides that a creditor 
shall not be entitled to present an insolv- 
ency petition ag.iiii.-t a debtor, unless (a) 
the' debt owing by the debtor to the 
creditor amounts to Rs. 5U0, and [L) 
the act of insolvency on which the petition 
is grounded has occurred within three 
months before the presentation of the 
petition. 

Dr. Nand Lil contended that the words 
“the debt owing by the debtor" imply that 
the debtor must admit the debt to be owing 
and that unless he does s > the Insolvency 
Court has no jurisdiction to decide whether 
or not the debt isowing. In this view we 
are unable to agree, as, in our opinion, it is 
for the Insolvency Court to decided whe- 
ther a petitioning creditor is owed a sum 
exceeding Rs. JOil. 

The second question as lo limitation ap- 
pears to us to be clear. Admittedly s. 5 of 
the Indian Limitation Act does not apply to 
application of this nature. In addition lo 
the authorities referred to in the referring 
order Dr. Nand Lai places reliance on Trasi 
Deva Jiao v. Far imeshraya (2). Having 
regard to what was held in these authorities 
we hold that s. 5 of the Indian Limitation 
Act did not apply to petitions made under 
Act 111 of 1907. We note that the Legisla- 
ture has altered the law on the subject and 
under the new Insolvency Acts. 5 has been 
specifically declared to be applicable. 

Next it was contended by Mr. Nanak 
Chand that the act of insolvency must be 
held to have taken place on the 20th 
August 1919, i. e., on the date when muta- 
tion of the transfer was sanctioned. To 
this proposition Dr. Nand Lai strenuously 
demurred pointing out that in s. 0 (-1) (c) 
what was laid down was that the Act of 
Insolvency must 'have occurred" within 
three months before the presentation of 
the petition. We are in agreement with 
the view taken by Scott-Smith and 
Brasher, JJ., in Gulam Muhammad v. 
Panna Ram (3), and consider that the 
meaning of an Act is not to be inter- 
preted with reference to what its framers 
intended to do, but with reference to the 
language which they did in fact employ 
In the present case it is perfectly clear to us 
that whatever the intention of the Legis- 

$ 27 Ind. Cas. I l l; 39 J[. 74; 29 M. L. J. 451 

(3; 72 Ind. Cas, 433, (1924) A. I, R. (L.) 374, ' 
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lature may have been the words employed 
clearly mean that the act of insolvency 
must have occurred within three months of 
the petition. Here, in our judgment, the 
transfer in favour of the minor son must 
have taken place not later than the 8th of 
July 1919. The attestation of the mutation 
on the 20th of August 1919 is only further 
evidence of the transfer which had already 
been effected and we, therefore, are con- 
strained to hold that the petition is bad, 
having been made more than three months 
after the act of insolvency had occurred. 

We, therefore, accept this appeal and, 
setting aside the decision of the lower 
Appellate Court, restore that of the Court, 
of first instance dismissing the petition. 
In the circumstances of the case we leave 
the parties to bear their costs throughout. 

z K Appeal accepted. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Execution of Dicree Appeal 
N o. 26 ok 1925. 

August 17, 1925. 

Present:— Mr. Simpson, A. J. C. 
Musammat MOHAN DEI-Jodgment- 
Debtor— Appellant 
versus 

BALMUKUND RASTOGI— Decree-Holder 

—Respondent. 

Landlord and tenant-llereditary non -transferable 
lease- Execution of money-decree against lessee 
Lease, whether can be sold-Leme. whether can ol- 

lf ' The condition against alienation in » 
non-transfcrable lease in Oudh is •nserted for the 
benefit of the superior proprietor and it is not com- 
netent to the transferor of the interest, in a suit be- 
ween himself and the transferee, to raise the plea that 
he Transfer is void. Where, however, an attempt is 
made Ui sell the interest of the lessee in execution of a 
Jnev decree against him, not only the lessee can raise 
the objection that his interest under the lease is not 
transferable but he is bound to do so. If he allows 
10 be transferred in execntinn of a deeree l,e 
would be liable to the taluqdar. [p. 259, col. 

Ann«al' i Snst an order ot the District 
Jud"e Gonda, dated the 30th March 1925, 
upholding that of the Subordinate Judge, 
Gonda, dated the 26 th Jan uaiy 1925. 

Mr Aditya Prasad, for the Appellant. 
Messrs. Hamachandra and H.D. Chandra, 

lor the Respondent. 
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JUDGMENT. — This is a second appeal 
in execution proceedings. The appellant 
Musammat Mohan Dei, is the judgment- 
debtor. The respondent, Balmukund, is tho 
decree-holder. The appellant’s point is that 
the property, which the decree-holder wishes 
to sell, is not transferable. In fact, it is 
one of those hereditary non-transferable 
leases, which have frequently been before 
this Court. 

I have before me the judgment of the 
Settlement Officer, dated 16th Septem- 
ber 1869, under which the land in suit is 
still held. The suit was between the ex- 
zemindar of the village and the taluqdar. 
The ex-zemindar sued for sub settlement. 
This was refused, but, with the consent of 
the taluqdar, the ex-zeminaar received COO 
kachcha biyhas of land as sir. With that 
we are not now concerned. But the taluq- 
dar also gave what is called “the right of 
taking the lease" of ceitain villages at such 
jamas as may be determined between the 
parties. "The sir land is held on a tenure 
both heritable and transferable. The right 
to lease is heritable but not transferable." 
These are the express words of the judg- 
ment. But both the Courts below have 
attached importance to the immediately 
preceding sentence, in which it was said 
that the taluqdar cannot possibly pay the 
Government demand, unless his under-pro- 
prietors paid him. They have considered 
that these words amount to a decision by 
the Court that the ex-zemindars were under- 
proprietors. This is a mistake. There is no 
justification for pressing the expression used, 
to that extent. All that the Settlement Officer 
wished to say was that the taluqdar cannot 
pay the Government demand unless those 
holding under him pay him. The expression 
“under-proprietor" is used loosely. It is 
perfectly clear that the right to lease was 
not transferable, and that the lease-holders, 
as such, were not under- proprietors. 

The land in suit was held under this 
lease by one Bhabhuti. The respondent, 
Balmukund, obtained a decree against 
Bhabhuti. The judgment and decree are 
before me. Tt was a simple money- decree. 
He proceeded to attach these leases with a 
view to selling them. Bhabhuti objected 
in an application dated 28th November 1922. 
Among other pleas, he raised one that the 
property in question was held under a 
perpetual lease, and could not be sold m 
execution of a decree. This application 
wai dismissed for default on 6th January 



[90 1. 0. 1925] 

1923. This decision may lie res judicata 
against the present appellant, J lusammat 
Mohan Dei, who is the widow of Bhabhuti, 
but Counsel for the respondent has not 
supported the decree on this ground, so I 
do not propose to take up that point. 

The proceedings dragged on, and in Octo- 
ber 1924, Bhabhuti died. On the 14th No- 
vember 1924, his widow Mummmat Mohan 
Dei, made the application, against the dis- 
missal of which she now appeals. She set tip 
a case that the lease being hereditary but 
non-transferable, was, in effect, a series of 
life-eslate6, and that she was applying, 
not as the representative of her husband, 
but as the next holder of a life estate in 
the lease. The learned Subordinate Judge 
considered that the question of res judicata 
turned on whether the lease was transfer- 
able or not. He thought that if the lease 
was not transferable, her contention would 
be sound, because her husband would have 
only a life-estate in the lease. On the other 
hand, if the lease was transferable, there 
would be a res judicata against her, but she 
would also fail on the merits. He passed, 
therefore, to the main contention, and 
there he decided that the lease could be sold 
in execution of the decree, lie relied upon 

Sl ' ujk v - Ram Khelamn Singh 
U), Basir Mohammad v. liar Prasad (2) 
Golak bath v Mathura Xathty and Jogeshar 
Misra v. Nath Koeri (4). 

On appeal, the learned District Judge 
said that the question had to be determin- 

the interpretation of the settlement 

fvnrlf--' P e men ‘ l0ned the l >se of the 
^readv UD «h er ' P^0P^et ? 1 ■ , ’• "* hich - as 1 ^ 

' ,s °, f 110 importance. He 
Snlf ,r correctly that the condition 
aga nst alienation is inserted for the benelit- 
of the superior proprietor, and that it is 

tlr^ 1 • Pe ent -° ? ie tranR feror of the in- 
terest m a suit between himself and the 

Is vofd re V.° S lse , ‘if f 1 ? 4 that the iransfer 

is \oid. He concluded by dismissing the 
appeal, adding that be bad considerable 
hesitation in arriving at this conST 

an[S”'ir,w il , a '? D v ei com ' sl « re »''aecond 
PP . Hei point is that the lease is not sale- 

V bThSr F" ° f “.““"'y-decree ISg 

with this another point has to be decided, 

(l) 2 0. C. 252, 

j ; \ ll in( l. Cas. 613; 15 0. C 67 
L 05 Pj 10 Ij } d ‘ De c- (K. 6.) 185. 

U P, L. s (iSf ) m2? w W P - L - T - 4 

Pat. 317, ' Al 1 19 & 114; 1 
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and that is, whether such an objection lies 
in her mouth, or can be taken only by the 
superior proprietor. I propose to review 
all the cases which have any bearing on 
the point, but I may say at once that the 
matter is really concluded in appellant’s 
favour by two decisions of this Court, which 
related tothesame lease, namelv. Sand Ram 
v. Amanal Fatima Be gam (5) and Moham- 
mad Abdul Karim Khan v. Si was Singh 
((>.) which will be dealt with in their proper 
order. 

The first caseto be considered is Kanhaiya 
Bakhsh v. Raja Mehdi Ali Khan (7,1. In 
this case, certain persons had sued the taluq- 
dar for a sub-settlement. On 23rd April 
1 870, the Settlement Courts dismissed their 
claim, but passed a decree in their favour 
conferring on them a heritable non-trans- 
ferable lease of the village at a yearly rent 
of Rs. GOO. These lessees executed a deed 
in favour of the plaintiffs. It is not neces- 
sary to set forth the exact terms of this 
dee f 'J. ^ ie suit was brought by the 
plaintiffs on the basis of this deed against 
the taluqdur, who had obtained possession 
of the land. It was held, that if the trans- 
action had been a sub-lease or a usufruc- 
tuary mortgage, it would lie valid and not 
prohibited by the decree of the Settlement 
Court, because it would not be a complete 
transfer by the lessees of their rights. But 
seeing that this transaction was neither 
but was transfer which might result in the 
complete transfer of all the rights possessed 
by the lessees, it was prohibited by the 
Settlement Court decree and was invalid 
Consequently, the plaintiff's suit was dis- 
missed. This case is authority for savin" 
hat the condition that the lease shall* not 
be transferred is enforceable, at least 
between the transferee and the talugdar 
1 he next case is Rameshxvar Bakhsh Singh 
v. Radhay Panday (8). In this case, cer- 
tain occupancy tenants executed a usufruc- 
tuary mortgage in favour of the plaintiff 
and put him in possession. Then they re- 
linquished the right of occupancy in favour 
s . u P. e ™ r proprietor, who dispossessed 

tlm plainUff-mortgage® The p i ain t iff . mort . 

&*° e , e ia 10 . U i® U ? suit for Possession. It 
v as held, that the usufructuary mortgage 

?°. 1 v f hd - becaus# it might result i/a 
complete transfer of the occupancy right 

(5) G 0. C. 91. 

!?! 2 0 o C l°2 8 ' 668; 12 °' 267 ‘ 

(«) 2 O'. O'. 204. 
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The obiter dictum in Kunhaiya Bakhsh v. 
Raja Mehdi AH Khun ( 7 ) that a usufructu- 
ary nn-rtgage was not prohibited by the 
Settlement Court decree in that case, was 
di'Sented from, on the giound that usufruc- 
tuary n ortgage may. by operation of law, 
become a complete transfer of the right of 
the mortgagor. That is, of course, a point 
with which we are not now concent ed 
[Kanhaiya BaHsh v. Raja Mehdi An Khun 
(7;] was not ovei ruled. This case decided 
that a usufructuary mortgage by an occu- 
pancy tenant is not valid. 

The next case is one of those relied on by 
the learned Subordinate Judge, Rampher 
Singh v. Ram Khelawan Singh (1). Certain 
representatives of the zemindari body of a 
village brought a suit against the taluqdar. 
A compromise was arrived at between the 
parlies, by which the n embers of the zemin- 
dari body weieto pay to the taluqdar [he 
Government revenue and a ceitaiu poition 
of the profits, and to have a herit- 
able but not a tiansfeiable right in the 
village. Nineteen years later, one of them 
sold a fractional share in the village, and 
the purchaser obtained possession. The 
son of the vendor brought the suit for pos- 
session of the fractional share sold, and, 
among other pleas, he alleged that the 
tenure which his father held was not trans- 
ferable. and that, therefore, he was entitled 
to have the transfer set aside, and to recover 
possession of the share sold by his father. 
The Courts below found that the restriction 
on the right of transfer in the decree of 
the’ Settlement Court was imposed entirely 
for the benefit of the taluqdar. It was not 
intended for the benefit of the decree-holders 
or their descendants. They found that 
repeated transfers had been made in past 
years, that the taluqdar had acquiesced in 
these transfers, and that it was not open to 
the plaint ilT, a member of the zemindari 
body, to question the transfer. These de- 
cisions were upheld on second appeal. It 
was held that the restriction of alienation 
was intended lor the benefit of the taluqdar, 
and his heiis as an obligation on the sub- 
ordinate holders and their heirs. There 
was no intention to create an estate in tail 
for the benefit of the subordinate holders' 
heirs. The points decided in this case aie 
mo: e clearly brought out in later decisions, 
but! may note the bearing of the decision 
n n r tbp < Subordinate Judge's view 

flat the res judicata a, n d the liability to sell 

id execution of a decree, are bound up to* 


get her. The true doctrine is, that such a 
lease as this is, is not liable to sale in exe- 
cution of a money- ileciee. but, neviribe- 
le?s mat it is not a succession of life estates, 
ami that each hereditary owner fully repre- 
sents the estate. 1 may say further that 
tins case is no authority for saying that this 
lease can be sold in execution of a money 
decree. It merely decides (1) that if a 
lessee makes a transfer in breach of the 
condition, he is estopped from taking the 
plea in a suit between transieror and trans- 
feree, and (2j that the consent of the taluqdar 
will validate the transfer. 

Next comes Kesho Singh v. Chaudhri 
Mohammad Azim (9). In this case there 
was a decree of the Financial Commis- 
sioner of Oudh, dated 27th April 1869, 
tinder which the appellant obtained, by 
consent of the taluqdar, a decree for a 
permanent hereditary farming lease. 
The point for decision was whether the 
appellant was liable to pay interest on 
an ears of rent, and that question again 
turned on the question whether he was, or 
was not, an under-proprietor. It was held, 
that his estate was hereditary under the 
deciee, and that it must also be held to be 
transferable under s. G of the Transfer of 
Property Act, because all property is trans- 
ferable unless otherwise provided. The 
estate, being hereditary and transferable, 
satisfied the definition of an under-pro- 
prietor. This case must be considered to 
have been overruled by the next case, 
which is the most important one for our 
present purpose. 

Sand Ham v. Amanat Fatima Begam (5). 
In this case the first defendant obtained a 
money-decree against the second and third 
defendants, and, in execution of this deciee, 
he attached and proclaimed for sale one of 
these hei editary leases. The plaintiff was 
the taluqdar, and she objected, but her 
objection was thrown out, and a sale took 
place, at which the lirst defendant himself 
purchased the property. The plaintiff then 
brought a suit for a declaration that the 
rights of the second and third defend- 
ants in the village were not liable to sale, 
and for a deciee for cancellation of the 
sale. All three Couits decreed plaintiff s 
claim. This case is directly in point. It 
is authority lor the proposition that leases 
of this kind cannot be sold in execution of 
money-decrees. Yet, the case was not 6Q 


( 9 ; 3 0 . 0 . 10 $, 
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strong as the case now before me, for the 
'decree was for a perpetual hereditary farm- 
ing lease. There was not, as thete is in 
the case before u.e, the express word "non- 
Irausferable " in the judgment of the Settle- 
ment Court. Yet, it was held that the lease 
was not Iraiisferaide. KtshoSinyh v. Chau- 
dhri Mohammad Azim (9) was overruled on 
the ground that in the proceedings before the 
Financial Commissioner, the defendants 
had claimed decrees for sub- settlement on 
the ground that they were under-proprietors, 
but that they had failed. It was decided, 
therefore, that their successors, the defend- 
ants, in the case before the Court, were not 
under-proprietors but something less. It was 
said, that if they did not obtain an under-pro- 
prietary right, they must have acquired some 
sort of tenancy light, and it was decided 
that the right was that of a tenant holding 
under a decree of a Court, such as is re- 
ferred to in s. 41 of the Rent Act of 1868 
and s. 52 of the Rent Act of le86. (Section 
52 was re cast when the Rent Act was 
amended in 1921 but the law not changed 
in any way). It was then considered whe- 
ther such a tenant has a transferable right. 
It was said: — 

“ It may safely be assumed that prior to 
the iutroductiou of Biiti.-h rule into Oudh 
no mere tenant could have transferred 
his right to another and compelled his 
landlord to recognize the transferee as his 
tenant. Indeed a prolonged inquiry into 
the supposed existence of * occupancy 
right ’ in Oudh left it at least doubtful 
whether the status of any tenant in Oudh 
was higher than that of a tenant-at-will. 
The right of such a tenant to transfer his 
interest would have been of no practical 
value. In this state of things, it was only 
natural that the rights of tenants of all 
kinds should, in the Settlement Courts, 
haye been regarded as not transferable. 

The first Rent Act for Oudh probably 
helped to maintain this view, for ‘under- 
proprietor, was defined as meaning anv 
person possessing a heritable and transfer- 
able right of property in land for which 
he is liable to pay rent, and ‘ tenant’ 
waa defined as meaning ‘ auy person not 
being an under- proprietor who is liable to 
pay rent. These definitions appear also 
m the Act of 18i6. 1 have seen the re- 
cords of a great many cases in the Settle- 
ment Courts in which the taluqdar , while 
not willing to concede under-proprietary 
to a claimant, consented to the pass* 
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ing of a decree for a * farming,' ‘here- 
ditary ’ or ‘ permanent ’ lease at a rate 
almost, if not quite as favourable as the 
claimant would have obtained under a 
decree for sub-settlement. It was evidently 
understood by the Courts, the tuluqdars 
and claimants against taluqdars , that a 
decree for a lease, however, permanent 
and at whatever rate, conferred upon the 
claimant a right inferior to that of an 
under-proprietor, and I have no doubt that 
the reason was that the rights of such lessee 
were regarded as not transferable, while 
under-proprietary rights were, of course, 
transferable. If we hold that the rights 
of tenants holding under a decree of Court 
are transferable, we shall create a large 
number of new under-proprietary rights in 
Oudh. 

“ In my opinion, unless the contrary is 
shown expressly or by implication, tenants 
holding under decrees of Courts caunot 
transfer their rights. They are the persons 
referred to in s. 4U of the Land Revenue 
Act of 1876 as holders of heritable non- 
transferable leases whose rent has not been 
fixed by contract. 

“Holders of leases under decrees of Courts 
who can transfer their rights must be 
held to be under-prorprietors. To hold in 
the present case that Badulla, the ancestor 
of defendants Nos. 2 and i, obtained a 
transferable right in the village would be 
equivalent to holding that he was an 
under-proprietor, although the Financial 
Commissioner expressly held that he had 
failed to prove under-proprietary rights. 

“For these reasons, I would hold that 
the second and third defendants have not 
transferable rights in the village and I 
would dismiss this appeal with costs." 

There is ouly one possible distinction 
that can be drawn between that case and 
the case which I have to decide. It is, 
that in that case, the taluqdar was the 
plaintiff, while in the case before me, the 
objection is taken by tin lessee. I do not 
think that this distinction holds good. If 
the lease is not transferable, because the 
lessee is under an obligation to the taluqdar 
not to transfer it, then not only can the 
taluqdar enforce the condition against the 
transferee, as in Hand Ram v. Amanat 
Fatima Begam (5), but the lessee himself 
can raise the same objection against- the 
holder of a money- decree. In fact, he is 
bound to do so. If he allowed the lease 
to be transferred in execution of a decree 
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he would be liable to the taluqdar. Possibly, 
in English Law, it would be different, but 
English Law has no application to these 
leases. The case we have just considered 
is some authority for saying so, but it is 
more plainly laid down in the next case. 

Jang Bahadur v. Rae Raja (10). This 
was a case of a mortgage. As in the 
present case, there had been a claim for 
sub-settlement which was rejected, and there 
had been a consent decree for possession 
at the rent which they were paying. Their 
status was not defined in the decree, but 
it had been held in a previous litigation 
to be a heritable and non-tiansftrable 
right. They mortgaged some of this land, 
and then relinquished their holding to 
the landlord. The mortgagee would not 
give up possession, and the landlord had 
to sue to eject him. An argument was 
advanced, which had found favour with 
the Allahabad High Court, that a man 
must not be allowed to derogate from his 
own grant, and that a tenant who has 
granted a mortgage, cannot relinquish 
his holding so as to defeat the rights of 
the mortgagee. But this argument was 
rejected. It was said, that it was not just 
that the taluqdar should be compelled to 
recognise the transfer of a non-lransfer- 
abie right, and that if the mortgagee chose 
to advance money on a bad title that was 
his own affair. An argument was advanced, 
based upon English Law, that every lease 
is transferable, and that even if there is 
a clause in the lease against assignment, it 
will not entitle the landlord to eject the 
sub-lessee, unless there is a special 
clause in the original lease providing re- 
entry as a penalty in case of assignment. 
This argument was rejected. It was said 

“The Settlement Courts in Oudli in 1807 
were presided over by men of goodcommon- 
sense, but they were not trained lawyers, 
and the province was not in those days 
over-run with members of the legal profes- 
sion, to insist upon stipulations, based 
on niceties of English Law, being put into 
decrees, i have no doubt that at the 
time this decree was given, it was the 
intention of every one concerned that, if 
the tenants transferred their holdings, out 
they should go.” 

The importance of this decision is, that 
it lays down that Ehglish Law is not app U- 
cable to these leases, .. and, ^theiefore, the 

(JO; 7 0. C, 205. 
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Calcutta and l’atna cases, on which the 
learned Subordinate Judge relies, have 
no bearing on the present case. 

The next case is Mohammad Abdul Karim 
Khan v. Xiwaz Singh (6). This case dealt 
with the same rights which were the sub- 
ject of the litigation reported as Xand Ram 
v. Amanat Fatima Begem (5). It had been 
held then that these rights were not transfer- 
able, and, therefore, notsaleable in execution 
of that decree,. The taluqdar afterwards 
obtained three decrees for arrears of rent, 
and he asked to have the same right 
brought to sale. The sole contention taken 
in second appeal was that the question 
of non- transferability of the tenure 
could not be raised against the appel- 
lant for whose benefit alone the tenure is 
made non-transferable. Rampher Singh v. 
Ran i Khdaican Singh (1) was cited in 
favour of the appellant, and also Binda 
Prasad v. Rajendra Prasad (11) in which 
it had been held that a sale of an occupancy 
tenure by a tenant to his landlord is valid, 
such a sale being nothing more than a 
relinquishment of the holding for con- 
sideration. But this argument did not 
find favour with the Court. It was said 
that the object of the taluqdar, appellant, 
was to get rid of the law of ejectment 
laid down in s. 52 of the Rent Act, and 
that the rights, not being transferable, 
cmld not be sold in execution of a decree, 
even if the taluqdar wished to sell them. 
This is a strong case. Even the taluqdar 
could not bring these rights to sale in 
satisfaction of a decree for arrears of rent, 
much less can the present respondent do 
so. And this does away with any such 
distinction as there might be between 
the present case and Xand Ram v. Amanat 
Fatima Begum (5). 

The next case is Ilirday Behari v. Prag 
Tiwari (12). In this case, the appellant, 
who held certain of these leases, mort- 
gaged them with possession to the defend- 
ant, and then brought a suit for possession 
on the ground that his own mortgage 
was illegal. It was held that he was 
estopped from taking this plea A distinction 
was drawn between a prohibition against 
alienation contained in a Statute, and a 
similar prohibition contained in a contract. 
It was held that a prohibition contained 
in a decree was of the contract class. 
It was held, therefore, that, the mortgage, 

i (li) 10 O. C. 235. 

* ( 12 ) 11 lnd. Cae. 527; 14.0. 0. 144. 
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in breach of the conditions of the Settle- 
ment Court decree, was not a transfer for 
an illegal purpose, within the meaning 
of s. 6 of the Transfer of Property Act, or 
for an unlawful object or consideration 
within the meaning of s. 23 of the Contract, 
Act. It was merely in breach of the con- 
ditions imposed by the decree of the Settle- 
ment Court, and on the same footing as a 
transfer, contrary to the terms of a contract 
or deed. The plaintiff, therefore, was held 
bound by his own act, and estopped from 
pleading that he had no power of transfer. 
This decision does not show that these 
leases can be sold in execution of a money 
decree, though it might show that they 
could be sold in execution of a mortgage 
decree. 

Lastly, there is the case of ITaHr Moham- 
mad, v. Har Prasad (2). In this case one Bala 
Prasad obtained a consent decree in the 
Settlement Court on the 28th April 1879. 
It conferred a heritable but non-transferable 
right in the land, which was to be held 
rent free. Bala Prasad died in 1909, and 
the land came into the possession of his 
son-in-law, Harhar Prasad. The plaintiff 
was the taluqdar, and had sued for the 
ejectment of Harhar Prasad, on the ground 
that the heirs of Bala Prasad were his 
daughters, and as they had failed to take 
possession of the property, the land must 
be taken to have been abandoned, and to 

d l ? ‘ he The defence 
"as that the defendant was in rightful 

Th ? firsl point was, that Bala 

n nTh d f 3 » d 3 n p lt t0 transfer the property; 
and had transferred to his daughter the 

feiMiad H h fhar P !' a9ad ' and ’ that ^ his tran3 - 
fathe h r 1 fu tte8ted the P^intifTs 

Prasad c , onsented to ^ Harhar 

i rasad, defendant, also set up a jus tertii 

muSlv left h hat a u Ba,a Pra sad had ad- 
nnttedly left heirs, the plaintiff had no ri"ht 

nf e T f he Case came before a 

single Judge, who referred it to a Rpnr>h 

saying that the reference will provide an 

SS-EX** T"* deterSg 6 £ 
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upon such alienations as are made without 
the consent of the superior proprietor, with 
the result that a transfer made with such con- 
sent is good in law. It was held, as had 
already been held in II inlni j Behari v. 
Brag Titvari (12), that s. G (h) and (i) of 
the Transfer of Property Act had no appli- 
cation. Clause (i) refers to interests created 
by Statute, and not to interests created 
byadecree. The question was thendiscussed 
of the force to be attributed to the condi- 
tion against alienation. A distinction wa9 
drawn, as in the previous case, between a 
statutory prohibition and one founded on 
contract or decree. It was laid down that 
an alienation which violated a statutory 
prohibition would be totally void, and that 
it would be open to the grantor to take 
the plea that his own grant was illegal, but 
that a prohibition contained in a contract or 
decree merely regulates the relation of the 
parties. The party for whose benefit the 
condition is inserted may waive the condi- 
tion, and in that case the transfer will be 
valid. It is not open to the transferor in 
a suit between himself and the transferee 
to raise a plea that the transfer is void. 
I ns decision will not help the respondent. 
Hie taluqdar has not waived the condition 
I here has been no transfer to which he 
could consent. There is only a money 
decree, and an attempt to execute it by sale 
of the property, contrary to the decisions of 
this Court in AW Ram v. A manat Fatima 
He gam (a) and Mohammad Abdul Karim 
Khan v. A hicaz Singh (fi). 

. The la "' , is ; therefore, quite clear, and it 

! a u V 0 relatin & tn a special tenure 
granted bv the Settlement Courts of Oudli 

Demsions of other High Courts will not help 

1 JJS f a ‘ nPd Dlstnct Jl,d " e laid down 

two entirely correct propositions of law, 

is hfse’rft? V ‘ 6 against alienation 

19 inserted for the benefit of the superior 

“W-" 01 “"Wtent to 
tne transferor of the interest in a suit 

between himself and the transferee, to raise 

isnn/ Ga that fhe transfer is void. But this 
s not a suit between a transferor and a 

h anS fif iee / J he conditi °n may be for the 
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BAIJULAI, MARWARI V. THAKCP. PRASAD MARWARI. [90 I. 0. 1925] 

il/usaro mo f Mohan Sd5S“« he^Tsk ? h " d ^ ^ T""?”, 0 ' 

all three fonrr 111 o e[ ner costs in their decree and in execution thereof they 


all three Courts, 

z. K. 


Appeal allowed. 


purchased the remaining 10 annas 6 pies 
share in each of the two ghats. The petitioner 
got delivery of possession of the share 
purchased by him on the 16th November 
1919. In the meantime it appears that the 
opposite party Nos. 1 to 4 had taken an 


PATNA HIGH COURT. 

Civil Revision No. 60 ok 1925. 

May 21, 1925. 

Present:— Mr. Justice Adami and 
Mr. Justice Kulwant Sahay. 
BAIJULAL MARWARI and another— 

Petitioners 


assignment of an 8-annas share in a 
certain mortgage- bond executed by Guru- 
deyal Baram in favour of the opposite 
party Nos. 5 to 7. A mortgage suit was 
brought on the basis of that mortgage- 
bond to which the petitioners were not 
parties. It is to be remembered that the 
attachment in execution of the decree of 


versus 

THAKUR PRASAD MARWARI and 
others — Opposite Party. 

Sonthal Parganas Settlement Regulation (III of 
1872), s. 5 -Area declared under settlement— Officer 
appointed under sul-s. (2) of s. 5— Execution proceed- 
ings, pending, disp.oial of -Procedure. 

An execution proceeding is merely a continuation of 
the suit and proceedings in execution are proceedings 
in the suit. Therefore, an application in a pending 
exe:ution proceeding is a ' suit" within the meaning of 
s. 5 of the Sonthal Parganas Settlement Regulation 111 
of 1872. fp. 2C3, col. 1 j 

Where an officer has been appointed under sub-s. (2) 
of s. 5 of ihe Sonthal Parganas Settlement Regulation 
111 of 1872, an Execution Court must transfer a pend- 
ing execution proceeding^ to the cfficer so appointed 
and ought not to dismiss the proceeding on the ground 
of want of jurisdiction, [p. 2G3, col. 2.J 

Appeal from an order of the Subordinate 
Judge, Goo’da, dated the 11th December 
1924. 

Messrs. S. M. Mullick and L K. Jha, for 
the Petitioners. 

Mr. Juggernalh Prasad, for the Opposite 
Parly. 

JUDGMENT. 

Kulwant Sahay, J.— This is an ap- 
plication against an order of the Subordi- 
nate Judge, Godda, dismissing the peti- 
tioners’ application under 0. XXI, r. 100 of 
the G. P. C. The facts stated in the 
petition are shortly these : — 

The petitioner brought a money suit 
against oneGurudeyal Baram and obtained 
a decree, and in execution thereof purchased 
5 annas 6 pies share in two properties 
belonging to the judgment-debtor, namely, 
in Ghat Lachmipur bearing Touzi No. 494 
and in Ghat Fauzdar bearing Touzi No. 
485. The petitioner’s purchase is dated 
the 9th July 1918, the property having been 
attached on .be 26th March 1917. The 
opporile- party Nos. 1 to 4 had also obtained 
a :} decree against Gurudeyal Baram 


the petitioners had taken place on the 
26th March 1917 and the mortgage suit was 
brought on the 1st December 1918. It was, 
therefore, necessary under O. XXXIV, r. 1 
of the C. P. C., to make the petitioners 
parties to the mortgage suit inasmuch as 
under s. 91. cl. (/j of the Transfer of 
Property Act they had a right to redeem. 
A mortgage- decree was obtained on l he 
18th December 1918, and in execution of the 
mortgage-decree, the opposite party No. 1 
to 4 purchased the whole of the two ghats 
mentioned above on the 28th May 1923. 
They obtained a sale certificate and applied 
for delivery of possession and possessii n 
was delivered to them in respect of ghat 
Lachmipur on the 21st December 1923 and 
in respect of Ghat Fauzdar on the 23id 
December 1923. As a result thereof the peti- 
tioners say that they were dispossessed of 
the shares purchased by them. T hey acco»d- 
inglv made an application under 0. AA1, 
r. 100 on the 19th January 1924. After 
various adjournments, this application 
came on for hearing before the Subordinate 
Judge on the 11th December 1924 On 
that date an application was made cn 
behalf of the petitioner for time. Jws 
application was refused. The learned 
Subordinate Judge then rejected he 
application under O. XXI, r. 100 on the 
ground that he had no jurisdiction to 
entertain the application on account of he 
provisions of s. 5 of the Regulation 111 of 

lf It" appears that under a Government 

Notification dated the 27 1 h October 19-3, 
the art a within which the properl} i 
dilute is comprised was deelaied to be 
under settlement from the 1st of November 
1923, and the learned Subordinate Ju g , 

held that under the provisions of s. 5 
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the Regulation ho had no jurisdiction to Sonthal Parganas Act, 1855 or s. 
entertain the present application under Regulation 111 of IP/-. 

0. XXI, r. 100, O. P. C. He accordingly 
rejected that application. Against this 
order, the petitioners have come up in 
revision to this Court ; and it is contended 
th it the Subordinate Judge was wrong in 
holding that he had no jurisdiction to 
entertain the application, and further he 
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10 of the 


was wrong in rejecting the application 
without giving the petitioners an op- 
portunity to substantiate their case. In 
my opinion the contention of the petitioners 
is sound and ought to prevail. 

As regards the first point, namely, the 
application for time it is clear that be- 
cause the petitioners’ application for time 
was rejected, the learned Subordinate 
Judge was not right in rejecting their 
application under O. XXI, r. luO without 
calling upon them to adduce evidence 
to substantiate their case. As regards 
the question of jurisdiction, the learned 
Subordinate Judge, relies on the provi- 
sions of s. 5 of the Hegulaiion III of 18/2. 
Now this section provides that, “fiom the 
date on which the Lieutenant Governor 
declares under s. 9 by a notification in the 
Calcutta Gazette, that a settlement shall 
be made of the whole or any part of the 
Sonthal Parganas until the date on which 
such settlement is declared by a like 
notification to have been completed, no suit 
shall lie in any Civil Court established 
under the Bengal, Agra and Assam Civil 
Courts Act, 1887, in regard to any land or 
any interest in. or arising out of land in 
the area covered by such notific ition ; 
nor shall any Civil Court proceed with the 
hearing of any such suit which may be 
pending before it." 

It has been contended that an applica- 
tion in a pending execution proceeding 
is not a suit within the meaning of s. 5. 
This contention does not appear to be 
sound, because execution is merely acon- 
tinu ition of the suit and proceedings in 
execution are proceedings in the suit. The 
question, however, is whether the applica- 
ation of the petitioners ought to have been 
rejected on the gro in 1 that a notification as 
contemplated by the section had been issued 
by the G .vernment. Sub section (2) of s. 5 
provides that "between the dates referred 
to in sub-s (l), all suits of the nature 
therein described shall be filed before or 
transferred to an officer appointed by the 
Lieutenant-Governor under s, 2 of the 


Regulation — 

In the present ca^e if an odi:er had been 
appointed under sub s. (2j of s. 5, then the 
Subordinate Judge ought to have trans- 
ferred the application to that officer. It 
w is a pending execution pro coding at the 
time when the notification was issued, and 
under sub-s. (2) the Court could only 
transfer such applications to the officer 
appointed under sub-s. (2) of s 5, and it 
ought not to have rejected the applicaiion 
on the ground of want of jurisdiction. 

The order of the learned Subordinate 
Judge will, therefore, he set aside and he 
will proceed according to the provisions of 
sub s. (2j of s. 5 of the Regulation HI of 
1872. 

There will be no order for costs. 

Adami, J.~ I agree. 

z. K. Order set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 47Jop1922. 

February 8, 1924. 

Present Mr. Ivinkhede, A. J. C. 

BEHARILAL— Plaintiff-Appellant 

versus 

GORELAL and oi heus— Defendants — 
Respondents. 

Practice— Pleadings and proof —Both parties failing 
to prove case set up -‘’Procedure. 

Where A comes into Court with an allegation that 
certain property is exclusively his by reason of its 
allotment to his share at a partition effected between 
him and his other o-parcener /J, and that it is not, 
therefore, liable to attachment and sale in execution 
of a mm?y-decree obt lined by a crelitor against 
B % but fails to prove tho allotment, and the 
attaching creditor who similarly contended that the 
said item of joint property had become the exclusive 
property of his judgmeut-debtor by virtue of its 
allotment to his share, also fails to prove the alleged 
allotment, and th? Cnirt ti nd s that the property 
h th* joint property of the family, it is op?n to the 
LauI to grant to the plaintill such relief as llows from 
th? tin ling and if the Court adopts this procedure 
it cannot be successfully impeached in second appeal 
[p. 2i>l, col. l.J 

Lvlav Pyart, 33 lad. Cm. 437; 12 N. L. R. 57 at 
p. hi), followed. 

Ii such a case tho plaintiff may bo given a decree 
that the attaehmeut and sale would not affect Itia 
uaiivi Jed interest m the property in dispute, [p. 2G4, 

Second appeal against a decree of the 

District Judge, Hisbangibad, in Civil 

gwaJ*? 0, 33 ° f 1<J22, UlUed Ul0 ilth 
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Mr. J. Sen, for the Appellant. 

Mr. .9. B. Gokhale, for the Respondent. 

JUDGMENT.— This second appeal 
raises a novel point of law. Where .1 comes 
into Court with an allegation that certain 
property was exclusively his by reason 
of its allotment to his share at a parti- 
tion effected between him and his other 
co-parcener B, and that it was not, there- 
fore, liable to attachment and sale in execu- 
tion of a money-decree obtained by a credi- 
tor against his debtor B, but fails to prove 
the allotment and the attaching creditor 
who similarly contended that the said 
item of joint property had become the ex- 
clusive property of his judgment-debtor 
by virtue of its allotment to his share, also 
fails to prove the alleged allotment and 
the Court finds that the property was the 
joint property of the family, is it open 
to the Court to grant to the plaintiff any 
lesser relief on the footing of the find- 
ings arrived at by it as regards the actual 
state of facts? I find that this question has 
been discussed by this Court in Loola v. 
Pyare fl). The following quotation will show 
that plaintiff could be given such relief as 
flows from the findings and if the Court 
does it, it cannot be successfully impeached 
in second appeal 

‘The tendency now is not to dismiss 
suits on purely technical grounds. In the 
present suit the facts admitted and found 
fell between, as it were, the cases of both 
parties. The plaintiff claimed possession 
of the land as an ordinary tenant thereof 
against the defendant as the trespasser. 
The defendant admitted the tenure of the 
plaintiff but set up a perpetual sub-tenure 
under a contract with the plaintiff. The 
Court of Appeal below found that the de- 
fendant is neither a trespasser nor a per- 
petual sub-lessee but a licensee, and has 
given the plaintiff what it held to be the 
relief to which he is legally entitled on 
that finding. This procedure cannot suc- 
cessfully be impeached in second appeal. 
Whether the Court was justified in giv- 
ing the relief it did, without further trial, 
is a separate question to be decided here- 
after. For the present it is enough to 
say that the lower Appellate Court was 
entitled to apply the law to the facts actually 
proved by the evidence, even though they 
showed the allegations of both parties to 
be untrue, incorrect or incapable or proof 
and judicial recognition.” 

(11 33 lad. Cas. 4'J7; 12 N. L. R. 57 at p. GO. 
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It is contended by the plaintiff-appellant 
before me that the lower Appellate Court 
ought to have under the prayer for general 

relief given him a decree declaring that 
the attachment and sale does not affect 
his undivided half interest in the plaint 
property, or in other words, it should have 
been held that the auction-purchaser’s 
title related, only, to the right, title and 
interest of his judgment-debtor in, and 
not to the whole of, the premises attached 
and sold. It is contended on behalf of the 
respondents that the decision of this question 
depended upon the nature of the debt for 
which the decree was passed and that as it 
was the plaintiff's duty to set up an alter- 
native case from the beginning so as to give 
them a full opportunity for contesting it, 
and whereas he has not done so he can- 
not blame the lower Appellate Court for 
not granting him that relief. On the other 
hand the appellant contends that it was 
for the creditor or for the matter of that 
for the auction-purchaser to plead and 
prove facts which would supportthe attach- 
ment and sale of the larger interest of 
the family, rather than of the individual 
co parcener sued by him, in the property 
sought to be proceeded against. The 
question is not quite free from difficulty. 

The present is a suit be an unsuccess- 
ful claimant to set aside the summary 
decision of the Executing Court, under 
0. XXI, r. 63, C. P. 0., and it is arguable 
that it was for the plaintiff to take his 
stand on an alternative case from the very 
outset, if he wanted to make that a 
ground of attack on the auction-purchaser’s 
title, relying on the fact that a decree 
was obtained against a minor son of the 
debtor Ramprasad or more correctly against 
the assets of Ramprasad in his hands. 
The plaintiff, on the other hand, contends 
that he was entitled to presume that the 
creditor did not intend to proceed against 
the other members of the family so as to 
make them also liable for the debt incur- 
red by Ramprasad on the ground that it 
was a family de ? -t and as such bound the 
other members and that the decree was, 
therefore, one in respect of a personal 
debt of Ramprasad for which only his 
interest would be liable to be sold in 
execution. It is further contended that 
if the defendants-respondents thought that 
Ramprasad acted in the matter of borrow- 
ing the debt in question as manager, or after 
borrowing the debt utilized it for proper 
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and necessary purposes of tie family, or 
that the family has derived benefit from 
the borrowing, it was their duty to set up 
such a case, because even assuming that 
Ramprasad was the manager, there is no 
presumption that a debt contracted bv a 
manager is one for the benefit of the 
family: ride Ganjxit liui v. Munni Lai 
( 2 ). 

I am also referred by the plaintiff appel- 
lant to the following elaborate exposition 
of the law bearing on this point, by Mr 
Mayne in his learned treatise on Hindu 
Law and L'sage, para. 350, 9th Edition 

"One point as to which there seems at 
first to be a conllict of decisions, is as to 
the amount of proof incumbent upon a 
purchaser under a decree, «>r upon one 
who lends money to the manager of an 
estate to pay off a decree, or who purchases 
a part of an estate from the manager to 
supply him with funds for that purpose. 
Is the production of a bom fide decree 
sufficient of itself to establish a case of 
necessity, or is it incumbent upon the pur- 
chaser or creditor to go further, and to show 
that the decree was passed for a purpose 
which would bind the estate ? The result 
of the decisions appears to be, that the 
party who relies on the decree is entitled to 
assume that it was properly passed, and that 
everything done under it was properly done. 
But the extent to which this will benefit 
him depends upon the nature of the decree, 
and the person against whom it was given, 
and upon the form of the proceedings 
taken in execution of the decree. It is evi- 
dent that a decree may be one which 
upon its face, and by the mere fact that 
it was passed, binds the person against 
whom it is enforced. Or it may be one which 
will not bind him unless something was 
proved in the course of the case, and that 
something may or may not have been 
proved. Again, the form of the decree, 
and of the proceedings taken under it, 
may show that the creditor, while only 
suing his debtor by name, sued him as 
the representative of the family, in order 
to bind its property. Or, conversely, it 
may appear that, although the creditor 
had a remedy, which he might have en- 
forced, against the whole family and its 
property, he chose to restrict his claim 
to his original debtor and the interests 

01 TOM |0 V ‘ ;, ' J 

(2) 13_Ind. Cas. 31; 34 A. 133; 9,A. L. J. 5-1. 
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of that debtor : Uadlia Krishna C hander jet'. 

v. Rani Bahadur (3) 

It would be otherwise where the decree 
was given against a simple co-parcener. 
It would be a perfectly valid decree 
against him, and might during his life be 
enforced by execution and sale of his 
interest in the property. But as his debt 
would not bind his co parceners or their 
share in the property, unless it was con- 
tracted by their consent or for their bene- 
fit, so a decree against him can create no 
higher liability. It ascertains his debt, 
but does no more. If it is intended to 
procure payment of the debt, directly or 
indirectly, out of the shares of the other 
members, the creditor must show that the 
debts themselves were such as to be pro- 
perly binding upon (hose who have not 
personally incurred them. This proof must 
be given in a suit to which the joint 
members of the family are parties, and 
in which they can resist the allegations 
made against them. If (he managing 
member of the family executes a docu- 
ment which would bind the other members 
the proper course is to sue them all. If the 
creditor chooses, he may sue only the person 
who executed the document to enforce his 
liability as executant. But if he adopts 
this course his execution will only take 
effect upon the share of the execution 
debtor. He cannot enforce it against the 
other members (not being the sons of 
the debtor) merely by proving that the 
transaction was entered into for the bene- 
fit of the family. This only shows that 
he had a larger remedy, of which he did 
not avail himself: Deendyal Lai v. Jugdeep 
Raram Singh (4), Armugum Pillai v. Saba- 
patnj Padiacln (5), Subramaniyayyan v 
v. Subramaniyayyan (G ), Dorasami Vayav- 
puyya v. Aliratra Dikshatar (7) Virara 
yaramma v. Samudrala (8), Gumravua v 
rtnmmu (9), Abilak Roy v. Rubbi Roy (IQ) 


<3> -13 Ind Chs. 268; 31 M. b. J. 97. 16 . , , .... 
23 M. L T. 26; 4 1>. L. W. -I; 7 L. W. 119- 22 C W n' 

(4) 4 I. A. 247; 3 C. 108; 1 C. L. R. 49- 3 s ar P n 

fp. c., J 468: 1 Ind - Jur - 604 ' 1 *2 

(5) 5 M. 12; 2 Ind. Dec. (x. s.l 9 

dP 5 M 125; 6 Ind. Jur. 297; 2 hid. Dec <v R i «7 
D ' 7 M. 136; 2 Ind. Dec. (x. s 1 6S0. ’ 87 ' 

IS) 8 M. 208; 3 Ind. Dec. (\. s.) 144 

(9) 10 M. 31G; 3 Ind. Dec. (x. s .) 973 

(10) 11 O. 993; 9 Ind. Jur. 425. 5 Ind. Dec, (x. s .) 955. 
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'SiaruU Sarayan v. Lila ch and (11), Kisan- 
sin .7 Jivansing Pardesi v. Mnrcshwar 
Vishnu Josh • (12) and l)«olar Cliand Sahoo 

v. Lill Clmbed Chand (13) 

Finally, there is a class of cases in which 
it lias been held that a suit against one 
member of the family must be taken as a 
proceeding against the family represented 
by him, so tnat the decree' hinds them, 
and may be enforced bv execution against 
the shares of *11: Ihri Sarun Moitra v. 
Bhubaneswari f),:bi (14) and Sheo Shankar 
Ram v. Jaddo Kunwar (15)." 

It will thus be seen that the question 
as to which of the two parties to this 
suit ought to have set up the alternative 
case appears to me to depend upon the 
circumstances of each case and the view 
one takes of them. 

As both the parties seem tome to have 
laboured under an erroneous impression as 
to which of them ought to have set up 
the alternative case and as I think that 
this relief cannot lie granted by me in 
the present state of the record and that 
further trial of several important questions 
of law and fact, is nccessaiy, I must, as 
justice demands it, grant to the parties 
one chance to have the matter thrashed 
out in this litigation itself an 1 thus avoid 
the necessity of a fresh litigation between 
the parties. 

The appeal is, therefore, allowed and 
the decrees of the lower Courts are set 
aside and the case is remanded to the 
First Court for a fresh decision with ad- 
vertence to the above remaiks after tak- 
ing the necessary pleadings and framing 
the necessary issues and giving the par- 
ties an opportunity to prove their res- 
pective cases. As to costs 1 direct that 
theie will be no refund of Court-fees in 
this or in the lower Appellate Court. 
Costs here will be borne by the party in- 
curring them. As regards the costs here- 
to incurred in Courts below they will be 
in the discretion of the Trial Court with 
due regard to the circumstances that both 


(11) C B. 581; 3 Ind. Deo. fx.sl 8’1. 

(12) 7 B. 91; 7 lad. Jur 261; I ln«l. Pec. (s. s.l Cl. 

( 13) G 1 A. 17; 3 0. L. R. 561; .i Sar. P. C J. 885. 

(U) 16 <: 40; 15 1 A. 193; 12 lad .Far. 373; 5 Sar. 

I'. <!. J 198; 8 Ind. Dec! (s s ) 27 (P C.l. 

(15) 24 Ind. Cas. 501; 34 A 363; 18 C. \V. N. 968; 16. 
fil. 1.. T 175; (1914) M. W. N 593; 1 L. IV. 615; 20 C. 
1,. J. 262; 12 A. L. J. 1073; 16 Bom. L. It. 810, 41 1 A. 
216 ( P. C.). 
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parties have failed to establish the cases 
pleaded by them. 

z - K - Appeal allowed: 

Case remanded, 


ALLAHABAD HIGH COURT. 

Second Civio Appeal No. 972 of 1925. 
July 7, 1925. 

Present:— Mr Justice Sulaiman. 

Firm MANUAL OHAND-PARAMSUKH 
DAS— Defendant— Appellant 

rersus 

Musammat ZAINAB BIBI and another— 
Plaintiffs— Respondents 

Attachment, wrongful— Damages, suit for -Malice. 
—Reasonable anl probable cause, absence of , whether 
necessary. 

Whs re a decree-holder attaches property belonging 
to a third pirtv and wrongfully deprives the latter of 
the use of the property attiched in cons'quencj of 
such attachment, the third party is entitled to damages 
on account of the loss which it suffers by the wrong- 
ful attachment without proving any malic* or any 
absence of reasonable and probable cause on the part 
of the decree-holder. Ip. 2G7, col. 1.] 

Thakli llajji v. Budrudin Saib, 21) M. 208, Surajmal 
v. Manekchand , G Horn. L. K. 704 and Nan jap pa 
Cheltiar v. Ganapathi Gounden, 12 Ind. Cas. 507; 35 M. 
594; 10 M.L.T.365; (1911)2 41. W.N. 414; 21ML.J. 
1052, distinguished. 

Raynor v. Sunghcer Singh, 5 N. W. P H. C R. 211, 
Soobjan Beebte v. Shaikh Shureeuloollah, 12 \V. R. 329; 
SB. L. R. A. C. 413. Kanaie Pershad Bosex. llur 
Chand Manoo, 14 W. R. 120; 5 B. L. R. App. 71 and 
Kissorimohun Roy v. Ilarsukh Das, 17 C. 43G; 17 I. A. 
17; 13 Ind. Jur. 452; 5 Sar. P. C. J. 472; 8 Ind. Dec. 
(s. s ) 830 ( P. C.), relied on. 

Second appeal from a decree of the 
District Judge, Ghazipur, dated the 16th 
of February 1925. 

Mr. U. S. Bajpai , for the Appellant. 
JUDGMENT.— This is a defendants 
appeal arising out of a suit for damages. 
The plaintiffs case was that the defendant 
in execution of a decree against her husband 
Abdul Rashid and others attached a hand- 
loom belonging to her on the 24th of May 
1924 and thereby deprived her of its use 
till the 1st of September 1924 when on 
objection being raised by her the attach- 
ment was released. She alleged that she 
could not work the hand-loom for three 
months and eight days and suffered a loss 
of Rs. 9-4. The defence was an assertion 
that the hand-loom belonged to the judg- 
ment-debtor and a plea that the attachment 
was bona fide and the damage claimed was 
remote and excessive. The denial of the 
plaintiff’s ownership of the hand-loom does 
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not appear to have been seriously pressed 
in the Courts below, both of which have 
assumed that the hand-loom belonged to 
the plaintiff, in the grounds of appeal 
before me there is no suggestion that that 
was not so. 

The main contention on behalf of the 
defendant now is that inasmuch as he 
had acted in a bona fide manner and the 
plaintiff has failed to prove any malice or 
any want of reasonable and probable cause 
her claim for damages should not have 
been allowed. The learned Advocate for 
the appellant relied on the cases of Tit a kdi 
Hajji v. Budrudin Saib (1), Surajmal v. 
Manekchand (2) and Nanjappa Chettiar v. 
Ganapithi Gounden (3). In the last men- 
tioned case it was remarked: “There is no 
reason for departing, when a suit is filed 
for damiges, from the well-established rule 
that when the plaintiff's grievance arises 
directly from the order of a Judicial 
Tribunal though it is moved thereto by a 
private party, the defendant would not be 
responsible in damages unless he had acted 
with malice as well as without reasonable 
and probable cause." 

All these three cases, however, were cases 
wlrre damages were claimed against a per- 
son who was not a party to the proceeding. 

In my opinion there is a clear distinction 
between cases of that kind and the cases 
where a decree-holder attaches property 
belonging to a third party and wrongfully 
deprives him of its use in consequence of 
such attachment. The innocent third 
party would be entitled to damages on ac- 
count of the loss which he suffers by the 
wrongful attachment without proving any 
malice or any absence of reasonable and 
probable cause. 

This was the view expressed by this 
Court as early as 1«73 in the case of 
Raynor v. Sungheer Singh (4). The learned 
Judges remarked “a judgmentt-creditor is 
responsible in damages to any person 
whose property he wrongfully causes tobe 
attached in execution of his decree without 
proof of mala fides." 

A similar view was expressed by Calcutta 
High Com t in the case of Soobjan Beebee 
v. Shaikh Shvreeutoollah (5) and in the case 

(i; 2!) M. 208. 

(2) 8 Horn. L. R. 704. 

(4J5N.W. P. H. C. R. 211. 

$ 18W.R. 329; 3 B. L. R, A. 0.413, 
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of Kanaye Pershad Bose v. Rur Chand 

Manoo (6). . , 

The case of Kissorimohun Roy v. Harsukn 
Das (7) is an authoritative pronouncement 
by their Lordships of the Privy Council 
on this point. In that case the decree holder 
had attached properties belonging to 
persons who were no parties to the 
decree. In a suit for damages brought 
by the persons whose properties had been 
attached it was contended before their 
Lordships that the defendants were not res- 
ponsible unless the plaintiffs alleged and 
proved that they had litigated maliciously 
and without probable cause. Their Lord- 
ships repelled this contention and remarked 
at page 442* ‘That is a rule which obtains 
between the parties to a suit when the 
defendant suffers loss through its institu- 
tion and dependence. It does not apply 
to proceedings taken by the injured party, 
after the wrong is done, in order to obtain 
redress. ..The summary proceeding under 
s. 278 was taken by the respondent for the 
purp. se of getting the release of an attach- 
ment issued in a suit to which he was not 
a party; and it does not appear to their 
Lordships that in order to entitle him to 
recover full indemnity for the wrongful 
attachment of his goods, the respondent 
is hound to allege and prove that the ap- 
pellants resisted his application maliciously, 
and without probable cause." 

In face of such a clear pronouncement 
by the highest Tribunal there can be no 
room for any controversy. 

The appeal is dismissed under 0. XLI, 

r. 11. 

z. k. Appeal dismissed, 

(6.14 W. R. 120; 5 B. L. R. App. 71. 

(7) 17 C. 436; 17 1. A. 17; 1.1 Ind. Jur. 452; 5 Sar. P. 
C. J. 472: 8 lnd. Dec. (N.a.) 830 d\ C ). 
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CALCUTTA HIGH COURT. 

Appeal from Order No. 207 of 11)24. 
March fi. 1925. 

Present :— Justice KirEwert Greaves, Kt., 
and Mr. Justice Cuming. 

Kumar SURENDRA NARAIN DEB 
—Appellant 
versus 

Prince Victor NITYENDRA NARAIN 
and others— Respondents. 

Civil Procedure Code (Act V of WAS), O. XXII , r. 10 
—Assignment of interest pending suit— Alignment 
challenged— Substitution— Court, power of. 
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fhp Court lifts powvr to decide the question as to I lie 
validity or otherwise of an assignment of interest pend- 
ing; suit, when an application for substitution is made 
to the Court under 0. XXII, r. 10 of the C P. C. The 
power of the Court to effect substitution isnotcon- 
Imed to cases where the assignment is unchallenged 
|p.28S.cl.2.J 

Appeal against an order of the Subordi- 
nate Judge, First Court, 24-Fergunnahs, 
dated the 13th of May 1 !)24. 

Mr. Basak, Bab us Prukash Chandra Pale- 
rasi and Pronatha \'ath Mukerjec, for the 
Appellant. 

Mr. D. A . Milter, Babu Kauai Dhan Dutta, 
Messrs. II. I). Bose and . 1 nia rend r a Math 
Bose, Halms Palit Pabun Chatter jet, Surendra 
Katli Gulia and Ambika Puda Choudhuri , 
for the Respondents. 

JUDGMENT. 

Greaves, J.— This appeal arises from 
an order of the 13th of May 1921 made in a 
suit by the Subordinate Judge and relat- 
ing to two aDplications made for substitu- 
tion in place of the deceased plaintiff No. 2, 
Kumar l dai Xarain. The two applications 
were made by the only surviving son of 
Kumar Udoy Narain and by Prince Victor 
Narain, who claims as an assignee of the 
interest of the deceased plaintiff, to be sub- 
stituted in the suit in place of Kumar Udai 
Narain. The suit relates to the Bijni Haj 
and it was commenced by two persons, the 
present plaintiff and by deceased plaintiff 
No. 2. On the lull of February 1922 Cdai 
Narain who was then plaintiff No. 2 in the 
suit executed a deed of conveyance of his 
interest whatever he had in the raj to 
Prince Victor. Subsequently a dispute 
arose between plaintiff No. 1 and 
plaintiff No. 2 by an order of the 
19th September, 1922, the conduct of 
the suit was given to plaintiff No. 1 and 
plaintiff No. 2 Udai Narain was made a 
defendant in the suit. There was some 
order made with regard to costs which is 
not material for the purposes of this appeal. 
Prior to that order, namely, on the 10th 
March 1922 Prince Victor applied for sub- 
stitution of his name in the suit in place 
of Udai Narain by virtue of his purchase 
of the 14th February 1922. Udai Narain con- 
sente 1 to the substitution asked for by 
plaintiff No. 2 and the other defendants 
opposed it a.ii on the 22nd April 1922 
Prince Victor applied to the Court for leave 
to withdraw his application and this was 
allowed. The learned Subordinate Judge 
by his order of the 13th May 1924 allowed 
both the applications to which I have re- 
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ferred. He added Prince Victor as a defeml- 

at !!i 7 ’ virtue of the assignment and he 
added Kumar Surendra Narain by virtue 
of some small interest which remained 
nested in l dai Narain after his conveyance 
to Prince Victor which interest is now vested 
by reason of the death of Udai Narain in 
the present appellant Kumar Surendra 
Narain. The appeal is by Kumar Surendra 
Narain who objects to the substitution of 
Prince Victor by virtue of the convevance 
and it was urged before us that under the 
provisions of 0. XXII, r. 10, the order for the 
adding of Prince Victor as a party should 
not have been made for it was suggested 
that O. XXII, r. 10 only applied to a case 
where the assignment or the devolution 
was not challenged and not to a case like 
the present where the assignment to Prince 
Victor was challenged on various grounds. 
It was sought to support this argument by 
a reference to O. XXII, r. 5 which provides 
that where it is necessary to substitute a 
representative and question arises as to 
who is the legal represntative the Court is 
bound to determine the question before 
effecting a substitution and it was suggest- 
ed that owing to the absence of these 
words from 0. XXII, r. 10 and as there was 
no obligation on the Court so to decide 0. 
XXII, r. 10 must only apply to a case of 
assignment where the assignment was not 
disputed. A similar argument was raised 
in the case of Endarj Ali v. Binodini Dutl{\) 
and the Division Bench which decided the 
case were against the contention which I 
have indicated and came to the conclusion 
that under the provisions of 0. XXII, r 10, 
the Court had a power to decide the ques- 
tion as to the validity or otherwise of the as- 
signment when an application for substitu- 
tion was made to the Court under 0. XXU, 
r. 10. We agree with that decision and we do 
not think that it is possible to confine the 
provisions of 0. XXII, r. 10 to a case where 
the assignment is not disputed. Then it 
was sought to urge that by reason of the 
previous withdrawal of the application for 
substitution Prince Victor is now debarred 
from making the application on which the 
order of the Subordinate Judge was made. 
We do not think, however, that this is so. 
At the time the withdrawal was made the 
interest of Udai Narain and Prince V ictor 
was practically identical and they were 
friendlv. Now Udai Narain is dead and 


(1) 51 Iml. Gas. 233; 29 C. b. J. 362. 
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Prince Victor Narain and the present appel- 
lant are at anna length and we do not think 
that Prince Victor can be debarred from 
making the application upon which the 
learned Judge passed the order complained 
of. We think, therefore, that the order 
was right and that the suit should proceed 
in the presence of both the added parties 
namely, Kumar Satyendra Narain and 
Prince Victor. The order substituting 
Prince Victor does not decide the validity 
of his assignment. This is a question that 
ultimately may have to be decided in other 
proceedings. On the other hand the ques- 
tion may never arise if the decision in the 
present suit goes on one way. 

For the reasons we have indicated we 
think that the order was a correct one and 
that the learned Judge has rightly confined 
Prince Victor to the case of Udai Narain 
in whose stead he has been substituted. 
Under the circumstances of this case we 
think that the Court was justified in add- 
ing Prince Victor without going into the 
. various allegations that are made with 
regard to the assignment to him. 

The appeal accordingly fails and is dis- 
missed with costs to be paid to Prince 
Victor Nityendra Narain represented by 
Wr. H. D. Bose. We assess the hearing- 
fee at three gold mohurs. 

Cuming, J.— I agree. 

N - "• Appealidismissed . 


MADRAS HIGH COURT. 

Civil Revision Petition Nos. 98 to 101 

of 1924. 

February 17, 1925. 

, Present.— Mr. Justice Spencer. 
CHAKIRI SUBAYYA— Defendant No. 

—Petitioner 
„„„ . versus 

YERADODDI MAL REDDY and others 
Defendants and another-Plaintjff 
„ . „ —Respondents. 

Lan f Acl {I °f Im l< «■ J. (-') (d) 

/or r«nl— burotriem, wh'etl 
ulate-GfM of melvaram only to person not own i 

~io,t : T~ Jur J !(i u U ° n , °/ Chil and fannue Con 
;i P h Pl ' * teoni -M}xti question of fact and law 
where m a suit instituted in the Civil Court 
arrears of rent by a shrotriemdar, the tenants raise 1 
2“ of , *■»* jurisdiction of the Civil Court on 
ground that the sliTOtrievi is an estate the Doint 
dec^on is whether at the time of the J^f j 
ihrotntmdar had not the kudivaram . rigl/also, 


oilier words whether it is proved by evidence that at 
the time of the grant there were any tenants in the 
village holding lands with any right of occupancy by 
custom or otherwise. It is immaterial that at the date 
of suit the shrotriemdar may have only the melvaram 
right, (p. 270, cols. 1 £ 2.J 

if the shrotriemdar was originally the kudivaram- 
dar and the melwaram also was granted to him. but 
lie subsequently divested himself of the kudivaram 
right, the village is not an ‘estate' since on a proper 
construction of s. 3 (2j (d) of the Madras Instates Land 
Act, the words “to a person not owning the kudivaram 
thereof’ refer to the time when the hum was granted, 
[p. 270, col. 2.] 

Under the Madras Estates Land Act not all shro- 
triemdars and inamdars are landholders but oniv 
those who at the time of the grant did notown the 
kudivaram , in other words, the share of a tenant with 
a right of occupancy, [p. 200, col. 2.] 

The question whether a grant was of the 
melvaram only to a person not owning the kudivaram 
within the meaning of s. 3 (2) {d) of the Madras Kstates 
Land Act is a mixed question of fact and law. In. 270 
col. 1.) 

Petition, under s. 25 of Act IX of 1887 
praying the High Court to revise the decree 
of the Court of the District iMunsif, Madana- 
palli, dated the 25th June 1923, in S. C S 
Nos. 721, 878, 878 and 879 of 1920. 

Mr. V. C. Seshacliariar, for the Peti- 
tioner. 

Mr. N. S. liangusami Iyengar, for the Re- 
spondent. 


uuuumLra-.-iiiese civil revision 
petitions raise a question of jurisdiction. 
Ihe connected suits were brought by a 
shrotriemdar to recover rent for Fastis 1327 
1328 and 1329 and were filed in the District 
Munsifs Court of Aladanapalli. The tie- 
fendants, who are the petitioners in the 
■High Court contend that these suits, being 
suits brought by a land-holder of an estate 
to recover arrears of rent, are exclusively 

VI n 1 "of r y 3 1 ! eV ^ nue Court - l ’^er Act 
\11I of 18t’j,s. 1, shrotrmndars fell under 

the category of “land-holders” and could 

ag , auist their tenants before the 
Collectors for recovery of rent provided that 

hey had taken written leases or mmdm- 

from ll «M. but they might also be 
the tenants of a superior landlord hide 
Roma v. I enkatachalam (1) and Suryanara- 
yona v. Appa Rau (2).j Under s. 87 suite 
foi arrears of rent could also be instituted 

ln , t 1 1 1 vl ! Under Act I of 191)8 

not all shrotnemdars and inamdars are land- 

holdeis, but only those who at the time of 
the grant did not own the kudivaram * in 
other words, the share of a tenant wTtW 
right of occupancy. ' Vlia a 

(1) 8 M. 57G; 9 lnd. Jur. 4C0; 3 lnd. Dec to . > 

t 2 ) 1 6 M. 40 ; 2 M.L.J. 2 49 ; 5 I nd.Dcc.fN. B .) 73 G. ' 
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Under s. 189 the jurisdiction of Civil 
Courts to try suits by land holders to re- 
cover arrears of rent is taken away. After 
this Court’s order of remand the District 
Munsif has now found on re-consideration 
that the suits are cognizable by his Couit 
and he has granted decrees to the plaintiff. 
In revision the question of jurisdiction 
of the Civil Court is again mooted in this 
Court. The District Munsif found upon 
such evidence as the parties produced 
before him that the original grant was not 
shown to be a grant of the melvaram only. 
He should have added “ to a person not 
owning the kudivaram." lam not satisfied, 
after hearing arguments, that this finding 
which is a mixed one of law and fact is 
wrong and should not stand. 

The plaintiff has acquired by purchase 
the rights of certain rrittidars or sharers 
in the village of Shrotriem Chinnarao Kotta- 
palli alias Mahal. The original grant which 
was made 4UU or 50D yeais ago, is not 
available. But we know from Ex. 9 that at 
the time of the inam Settlement in 18 -5, 


holding lands with any right of occupancy 

bv custom or otherwise.” 

• 

'1 he evidence rather suggests that origin- 
ally the shiotritinuurs or vrittidurs ueie 
themselves in possession with powers of 
alienation which they were exercising. At 
any late it may be confidently said that 
it has not been shown in this case that 
the kudivaram interest was at the time 
of the grant in the hands of someone else 
than the donees. If the shrotriemdars were 
originally the kudivaramdars and the 
■melvaram also was granted to them, but 
they divested themselves of the kudivaram 
right, the village is not an estate, for on a 
proper construction of s 3 (2) (d), the words 
"to a person not owning the kudivaram 
thereof" evidently refer to the time when 
the inam was granted (c/. page 52 of Mr. V. 
Hamadoss’ Commentary on this Act); 

The District Munsif, therefore, had juris- 
diction to try these suits The Civil 
Revision Petitions are dismissed with costs. 

v. n. v. Petition dismissed. 


the village tvas divided into 30 vrittis and 
was then under the management of Govern- 
ment, that under the grant half of the 
revenue went to the shrotriemdars and the 
other half to Government, that the vritti- 
dars were in possession of their vrittis and 
shares and that there was then no culti- 
vable waste land but that much of the land 
had been encroached upon by the river 
and covered with tombs of Muhammadans. 
The plaint speaks of “ cultivating tenants " 
and the written statement alleges that the 
shrotriemdars sold away their lands long 
ago and gave possession to the raiyats. 
Exhibits D, BB, CC, and DD are specimens 
of such sale-deeds. The plaintiff's sale- 
deed (Ex. C) mentions that the land was in 
the vendor's possession and enjoyment with 
independent rights. It may be that at the 
present time the shrotriemdars have only 
the melvaram right, but for the purpose 
of jurisdiction it has to be decided whether 
at the time of the grant they had not the 
kudivaram right also. In the words of the 
Judicial Committee in Suryanarana v. 
Patanna (3) is it “ proved or is there any 
evidence to suggest that at the time of the 
grant there were any tenants in the village 

(3) 48 Ind. Gas. C69; 41 M 1012 at p. 1<*>: 25 M L. 
T W (10161 M W. N. 850; 23 C. W. N. 2/3, J L. \\ . 
rniiTlini. 1 C. P- L. R (P-O.JI tl; 36 M. L. 
J. 5»5; 31 Bom. b. K. 547; (1919; M. IV. fc>. 4W, io l A 

*uJ (P. 0 ». 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Miscellaneous Petition No. 17 of 1924. 
July 18, 1924. 

Present : — Mr. Baker, J. C. 

J AGESH W A R T U K A R AM— Dbfbnda Kt 
No. i -Applicant 
xersus 

PAXDURANG— Plaintiff-Non- 
Applicant. 

Civil Procedure Code (Act V of 1008), s. 110-Leave 
to a,, peal to Privy Council-Substantial 
law— Sufficiency of evidence to prove custom 

duced to establish a custom is sufficient is a O^ion 
of law it is not a substantial question of law 
the meaning of s. 110 of the C. P • O., t. 
of law in respect of which there may be a dificiei.ee 

““Si ft* » w. <*.«?; »«; 

260; 0 L. L. J. 180; (1924) A. 1 K. tL.) 47 J 
Saran v. llargu Lai, 63 Ind. Gas. W7; 19 A. L. J. W, 
43 A. 513, referred to. , 

Application for leave to appeal to the 

Privy Council against a decree of tM 
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Judicial Commissioner’s Court, Nagpur, in the city of Delhi, thatalthough the question 

. ... . a < . r. . . •. A I * * ‘ * * 1 


First Appeal No. 88 of 1U22, dated 26th 
November J. »23. 

Mr. \V. H. Dliabe, for the Applicant. 

Mr. A. D. Maude, for the Non- Applicant. 

ORDER.— This is an application for 
leave to appeal to the Privy Council against 
the judgment and decree of a Dench of this 
Court, conhinnng the deciee of the lower 
Court in First Appeal No. 8oof li)22, decided 
on HGth November 1U23. 

It is admitted that the value of the pro- 
perty in suit is above Rs. 10,000, but as the 
decree appealed from affirms the decision of 
the Court below the appeal must under s. 
110 of the C. P. C. involve some substantial 
question of law. 

The application is opposed. 

The appeal out of which this application 
arises was from the deciee in a sun in which 
the non-applicant Pandurang sued his 
father (the applicant) Jageshwar and others 
for partition of his share in the properly of 
the joint Hindu family of which they were 
members. 

The plea raised by Jageshwar was a pecu- 
liar one. He had been adopted by his 
mother's father Tukaiam, from whom he 
inherited the properly in dispute. He con- 
tended that the adoption was invalid, as 
the adoption of a daughter’s son is express- 
ly forbidden by the Mnakshara, and as his 
first wife belonged to the same gotra, as 
his natural father, his marriage was not 
legal and his sou the plaintiff is illegeti- 
mate. 

On behalf of the plaintiff it was contend- 
ed that in the Maharashtra Brahmin com- 
munity of Nagpur the prohibition, under 
the Hindu Law, of the adoption of a 
daughters son or sister’s son has been abo- 
lished by custom. It was held by this Court 
that the custom had been proved. 

It is contended on behalf of the present 
applicant that the question of whether the 
evidence is sufficient to prove a custom con- 
trary to the Hindu Law is one of great im- 
portance and should be determined by the 
highest Tribunal. 

If this was the only point in the case we 
are of opinion that it would not amount to 
a substantial question of law within the 

S l ft d b V he La hore High Court in 

\ Sanml Das (L, where the 
question was of a custom of pre-emption in 


A 

whether the evidence produced lu establish 
a custom is sufficient is a question of law, 
it. is not a substantial question of law w ithin 
the meaning of s. 1 1U of t tje C. P. C., i. e., 
a question ol law in n sped of which theie 
n.av be a difference of opinion. 1 bin case 
lotion's a recent, case of the Allahabad High 
Court, 1 u i simian, Num» v. lluuju Lai \,2). 
If, therelore, the only quesliuii in this case 
were whether the evidence produced to es- 
tablish the custom of the adoption of a 
daughter’s son in the city of Nagpur amongst 
the class to which the parties belong was 
sufficient, we should not be justified in 
holding that that amounted to a substantial 
question of law within the meaning of s. 1 10 
of the C. P. 0. 

There are, however, other points in 
the case. It was held by this Couit that 
even supposing the adoption to be invalid, 
Jageshwar could not claim to have acquired, 
merely by possession, an interest in the 
property of his adoptive father different 
from that which lie would have taken il the 
property had lightly passed to him as the 
sun and heir ot the adoptive father. This 
view, which is based on the English case 
of Dalton v. Fitzgerald (3) cited by the 
Madras High Court in Apj>a Rao v. Gopala 
Rao (i). was with reference to the appel- 
lant's contention that if the adoption was 
invalid he must be regarded as being in 
possession of the property of Tukaram, the 
alleged adoptive father, as a trespasser, and 
hence he was his property self-acquired by 
adverse possession. 

Another question of adverse possession 
also arose. It was held that the. plaintiff 
Pandurang at his birth came into actual 
possession of his father Jageshwar’s undi- 
vided half share in thewholeof the property 
which was subsequently reduced to a third 
share on the birth of his half brother, and 
that even if the properly could be regarded 
as self-acquired property of his father 
Jageshwar the plaintiff would still be in 
adverse possession as a tenant-iu-common 
of an undivided third share in the property 
for more than the statutory period, and he 
was entitled to claim partition of that share 
I his view has been attacked in the grounds 
of appeal to the Privy Council, it being 
aigued that no question of adverse posses- 

(2) 63 hid. Cns. 837; 19 A. L. J. 462 43 A <513 

W 18 M. L. J, 409; 4 M, L. T. 5; 31 hi, Jji 
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sion arises. This, in our opinion, is a ques- 
tion of law in respect of which there may 
be a difference of opinion, and it, therefore, 
fulfils the conditions laid down as to what 
constitutes a substantial question of law in 
the cases, above quoted, of the Lahore and 
Allahabad High Courts. 

We are, therefore, of opinion that a certi- 
ficate should be granted and it is granted 
' accordingly. 

G. R. n. Certificate < jranted . 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. 41 of 1924. 

July 22, 1925. 

Present .—Nr. Simpson, A. J. C. 

DEBI CHARAN- Plaintiff— Applicant 

versus 

Musammat DEO MUKHI wife of RAM 
NARAIN— Defendant— Opposite 
Partv. 

Civil Procedure Code (Act \ of 1908), s. 11 >, O.IX. 

H— Ex parte decree— Application by one of several 
defendants to set aside decree— Decree, whether can be 
set aside as against all defendants -Itevision— Interfer- 
ence by High Court. 

The general rule is that an ex parte decree should 
he, set aside only as against the party making an ap- 
plication to set aside the decree. Under the proviso 
to r. 13 of 0. IX of the C 1’. C., however, the Court 
has power in a case in which the decree is of such a 
nature that it cannot he set aside against the applicant 
only, to set it aside against all or any of the other de- 
fendants also. Where a Court acting under this pro- 
viso sets aside an ex parte decree not only against 
the defendant applying to set it aside hut as against 
all the defendants, the High Court will not interfere 
with the order in revision, [p. 272, col. 2.] 

Where a person alleging himself to he the repre- 
sentative of a mortgagee obtains a decree for foreclo- 
sure as against the mortgagor and also against a rival 
claimant to the mortgagee right, the decree against 
the latter being ex parte, and the decree is set aside at 
the instance of the latter, it should also be set aside as 
against the mortgagor, inasmuch as if the decree is 
allowed to stand os against the mortgagor but is set 
aside as against the rival claimant, this might 
result in the mortgagor being compelled to pay 
the amount of the mortgage twice over. (p. 2/3, col. I.J 

Application for revision against the judg- 
ment and decree of the Munsif, Safipur at 
Unao, dated the 25th January 1924. 

Mr. Mod Lai Saksetia, for the Appellant. 

Mr. S. Roy, for the Opposite Party. 


ORDER.— This is an application under 
5. 115 of the C. P. c. for revision. The 


applicants were plaintiffs in a suit for 
foreclosure. They sued as heirs of Ram 
Adhar, the mortgagee. The contesting de- 
fendants made it one of their chief pleas 
that Ram Adhar had left three daughters, 
who were his heirs, and consequently the 
plaintiffs had no right to sue. With the 
consent of the plaintiffs, these three daugh- 
ters were impleaded as defendants No. 9, 
1U and 11. They put in no appearance, and 
a decree was passed which was ex parte as 
regards them. A principal issue had been 
directed to a custom of exclusion of daughters 
from inheritance, and thiswasdecidedagainst 
the daughters. Plaintiffs and defendant No. 
7, (who was co-plaintiff impleaded as a de- 
fendant) obtained a decree for foreclosure 
against defendants Nos. 1, 2, 3, 9, 10 and 11. 
The meaning of this decree is that the 
decree-holders are entitled to foreclose the 
property now in the possession of the 
defendants Nos. 1, 2, and 3, and that de- 
fendants Nos. 9, 10 and 11 are barred from 
contesting the rights of the decree-holders 
to be the true representatives of the mort- 
gagee. Jt will be seen that it is a decree 
against the defendants Nos. 9, 10 and 11 
also, although the decree- holders cannot 
foreclose any property of theirs. This 
decree was passed on 28th September 1923. 
Nearly three months later, on 19th Decem- 
ber 1923, the defendant No. 10 put in an 
application under O. IX, r 13. She satisfied 
the Court that the summons had not 
been duly served on any of the defendants 
Nos. 9, 10 and 11, and she claimed to have 
the ex parte decree set aside. The decree- 
holders were notified. Their Pleader stated: 
“1 oppose the application, but 1 agree that 
the decree so far as it affects the rights of 
the applicant be set aside." This admission 
is of importance with regard to the present 
application. I am not prepared to hear 
these decree-holders in revision upon^ any 
point which they gave up in the Court 
below. Accordingly, their first point that 
the application was beyond time cannot 
be raised now. On the face of it the appli- 
cation was within time, for it sets forth 
that the applicant did not come to know 
of the decree till 24th November 1923. lhe 
second point is that the applicant was not 
entitled to apply under O. IX, r. 13, because 
she was only a pro forma defendant, and 
there was no decree against her. In the 
face of the admission 1 refuse to lake up 
this point either. Lastly, it is said that the 
decree ought not to have been set aside in 
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its entirety. It will be remembered that 
the decree-holders acquiesced in the decree 
being set aside, so far as it regarded de- 
fendant No. 10 but the Court went further 
and set the decree aside altogether. Order 
IX, r. 13, lays down that the decree 
is to be set aside as against the appli- 
cant. That is the general rule. The rule, 
however, contains a proviso that where 
the decree is of such a nature that it cannot 
be set aside against such defendant only, 
it may beset aside against all or any of tlie 
other defendants also. The learned Munsif 
has acted under the proviso, lie had power 
to do so. I should feel reluctant in pro- 
ceedings in revision to interfere with such 
an order. Hut I am further of opinion 
that his decision was light. It would 
produce an awkward state of things if the 
applicants were allowed to hold a decree 
for foreclosure, valid against the mortgagor, 
but not valid against a rival claimant of 
the mortgagee right. The mortgagor might 
be made to pay twice over. For these 
reasons, this application in revision is dis- 
missed with costs. 

z - K - Application dismissed. 


PATNA HIGH COURT. 

Appeals from Appellate Decrees Nos. 

•14 to 49 op 1923. 

April 15, 1925. 

Present:— Mr. Justice Kulwant Sahav. 
Lala CHA KAURI LAL— Plaintiff- 
Appellant 
versus 

DEO OHAND MAHTON and otubrs — 
Defendants— Respondents. 

Bengal Tenancy Act tVIIl of ISS5),ss. i'J-Eitct- 
vitn'.of under-myat— Occupancy rights, acquisition of 
Custom, proof of— Long occupation ami planting of 
trees, whether sufficient to prove custom. 

A custom must be established independent lr of and 
apart from the case in dispute, [p. 27 J, col. n 
The mere fact that nnunder-raij/of has occupied cer- 
7 cr , 40 >'f u re n 1 nd planted trees upon 

h nn .i ai rl hns heen " ranlt,(1 printed re- 
he . lnn<llo L r(1 ', s not efficient in law to fe6 . 

tabl sh a custom whereby the under -raiyal becomes 
entitled to occupancy rights in the land, [ibid ] 

Appeals from a decision of the District 
Judge, Shababad dated the 14th December 

asKs g Ms^ heMuMi, ’ A ™ h ' 


Messrs. Ramanugrah X am tit Sinha and 
.Y. S. Itai, for the Respondents. 

JUDGMENT.— These arc appeals by 
the plaintiff and arise out of suits in eject- 
ment upon a declaration that the defend- 
ants are under- r</i;/afs of the plaintiff who is 
an occupancy tenant of the land in dispute. 
The plaintiff served notice upon the de- 
fendants under s. 49 of the Bengal Tenancy 
Act asking them to give up possession, but 
they have failed to vacate the laud. The 
plaintiff, therefore, brought the present suits 
for recovery of possession. The defence 
was that the land in dispute was the 
gujastu lasht of the ancestors of the defend- 
ants and that the plaintiff was a tenure- 
holder and not an occupancy tenant. The 
defendants asseit that they are not sikmi- 
dars or under- rotate of the plaintiff, and, 
therefore, are not liable to ejectment. 

The Munsif found that the plaintiff was 
an occupancy tenant and the defendants 
were under rai ijats under him, and that the 
land in dispute was not the kasht gujashta 
of the defendants, and that the plaintiff was 
not the tenure-holder. It was further stated 
by the defendants in their written state- 
ment that even as mder-raiyats they had 
by custom acquired the right of occupancy 
m the land. The learned Munsif in deal- 
ing with this point observed that no evi- 
dence had been adduced about such a 
custom and that the defendants had failed 
to prove that they had acquired occupancy 
right in the land in suit. He, therefore 
made a decree in the plaintiffs favour and 
awarded mesne profits to the extent of iirds 

of what the plaintiff claimed. 

On appeal by the defendants the learned 
District Judge has upheld the findings of 

the Munsif as regards the title of the plaint- 

" e , l ? °* opinion that the Munsif was 
Ii & ht in his finding regarding the status of 
the parties, namely, the status of the plaint- 

? f i n oc^Pancy tenant and 
that of the defendants being under- miyats. 
The learned District Judge, however, 
has come to the conclusion that as under- 
raujats the defendants have acquired a 
right of occupancy in the land i n dispute. 
M it h reference to the observation of the 
Munsif that no evidence had been produced 
to prove the custom set up by the defend 
ants the learned Judge says that this is so 
and having regard to the nature of the case 
made by the defendants, namely, that they 
were occupancy tenants and not unfi 

ra "J au of ““ 1 “'l m depute no such evt 
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dence could be expected on their behalf. 

1 he learned District Judge has, however, 
considered the fact that the defendants, 
who are nine in number, assert t hat they 
possess occupancy rights and he says that 
if the assertion of all these tenants regard- 
ing their possession of occupancy rights 
is accepted, then the usage in question, 
namely, the usage under which the under- 
raiyats acquire the right of occupancy is 
established. He refers to the evidence of 
the defendants themselves to the effect that 
occupancy rights have accrued to them by 
virtue of their long possession and by 
virtue of the fact that some of them have 
planted trees upon the holding and by virtue 
of the fact that the plaintiff has been in the 
habit of granting them printed receipts. 
These three facts are, in the opinion of the 
learned Judge, sufficient to establish a 
custom under which sikmi tenants or 
under- raij/afs acquire the right of occu- 
pancy in a land. He refers further to the 
fact that the defendants and their ancestors 
have been in possession for periods varying 
from over -10 to 50 years and that ' the 
holding in question had been handed down 
from father to son. In my opinion the facts 
found by the learned District Judge are 
not sufficient in law to establish a custom 
of under -raiyais acquiring occupancy rights 
in the village. The nine cases referred to 
by the District Judge are cases in dispute 
and they by themselves cannot go to estab- 
lish a custom. A custom must be establish- 
ed independently of and apart from the 
cases in dispute. Admittedly there is no 
other evidence in this case to prove such a 
custom; and, in my opinion, in the absence 
of such evidence the mere fact of the defend- 
ants having occupied the lands in dispute 
in the present cases for over 40 years and 
the fact of their having planted trees upon 
portions of the land and of their being 
granted priuted receipts would not establish 
in law a custom as set up by the defend- 
ants. 

In my opinion the decision of the learned 
District Judge cannot be supported and 
must be set aside and the decree of the 
JIuQsif restored. These appeals are, there- 
fore. allowed with costs here and in the 
Court below. Hearing fee in this Court 
will be assessed in each case at half the 
usual rate. 

1 . K, 


SARVI BEGAM. [% 1. 0. 

ALLAHABAD HIGH COURT. 

Execution First Civil Appeal No. 421 op 

1924. 

July 1, 1925. 

Present:— Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

Mnsammat BEGAM SULTAN— 
Decree-Holder— Appellant 
versus 

Mnsammat SARVI BEGAM— 
Judgment-Debtor— Respondent. 

Civil Procedure Code (Act V of 1908), 8. 48, appli- 
cation of— Execution of decree— Decree passed before 
operation of Code— Limitation Act (IX of 1908), Sch. 
I, Art. 182— Decree for sale— Properties situated indif- 
ferent Districts— Transfer certificate, application for 
-Step-in-aid of execution. 

The Law of Limitation applicable to a suit or pro- 
ceeding is the law in f >rce at the date of the institu- 
tion of the suit or proceeding, unless there is a distinct 
provision to the contrary, [p. 275. col. 2.] 

Soni Ram v. Kanhuiya Lai, 19 Ind. Cas. 291; 35 A. 
227; 13 M. L.T. 437; 17 C. W. G05; 11 A.L.J. 389; (1913) 
JI. W. N. 470; 17 C. L. J. 488; 15 Bom. L.R. 489; 25 M. 
L. J. 131; 40 1. A. 74 <?. C-). dissented from 

Kosilla v. Ishri Simjh, 6 lnd. Cas. 1:8; 7 A.L.J. 420; 
32 A 499, relied on. 

Section 48 of the C. P. C. of 1908 prescribing a period 
of 12 years for execution of a decree applies to an 
execution application made after the operation of the 
said Code, notwithstanding that the decree itself was 
passed under the old Code of 1882, wherein there 
was no such bar of 12 years. [i6i</.] 

In the case of a decree for sale of two sets of proper- 
ties situated in different districts, an application for 
grant of a certificate of transfer of the decree from one 
district to the other cannot operate to save limitation 
in respect of an application for execution relating to 
the properties in the other district, [p. 276, col. l.J 

Execution lirst appeal from a decree of 
the Subordinate Judge, Meerut, dated the 
10th May 1924. 

Mr. Panna Lai, for the Appellant. 

Dr. K. N. Katju, for the Respondent. 

JUDGMENT —This is a decree- 
holder's appeal arising out of an execution 
matter ,The respondents took the objec- 
tion, inter alia, that the application lor 
execution was barred by the three yeais 
rule under Art. 182 of the Limitation Act 
as well as by the 12 years’ rule under s. 4o 

of the C. P. C. . 

The objection is based on the following 
circumstauces:— A decree for sale was ob- 
tained against two sets of properties situat- 
ed in Bulandshahr and Meerut in the yeai 

1907. Before the fiual decree was passed 
part of the property situated in the Meerut 
District was sold at an auction and pu - 
chased by Sarvi Begam on the 25th o 
March 1908. An order absolute under he 
old Code was passed on the 10th of Aug 

1908. Sarvi Begam, the purchaser, *as, 
however, not impleaded till then. 


Appeal allowed. 
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quentlv Sarvi Begam made a gift of a 
portion of her interest in favour of Taitnur 
Ali Shah sometime in the year 1325 Fasli 
corresponding to 1918. 

The decree-holder first proceeded to 
execute his decree in respect of the pro- 
perties situated in Bulandshahr. These 
execution proceeding? went on for several 
years and part of the decretal amount was 
realised by sale of the properties situated 
in that district. Ultimately on the 13th of 
October 1922 the decree-holder put in an 
application, which, however, is not on the 
record of this case, for execution, or rather 
for grant of a certificate of transfer of the 
decree to the District of Meerut. On the 
22nd of December 1922 a certificate was 
granted and the decree was ordered to be 
transferred to the Court of the Subordinate 
Judge at Meerut. When the case went to 
the Meerut Court the present application for 
execution was made on the 10th of January 
19i3. Objection was raised by Sarvi Begam 
that, the present application, not having 
been made within three years of the last 
application for execution or any step-in-aid 
of execution as aginst her, was barred, and 
further that the decree being more than 12 

years old the application was not maintain- 
able. 

ft „ The J ea /u ned ^ ub P rdinate Jud ge hasdis- 

allmved the objection so far as the bar of 
the 1- years’ rule is concerned, but has 
entertained the other objection and dismiss- 
ed the application. 

nn T i* ^e-holder comes in appeal and 
S J® r , belia . lf 19 contended that there can 

exe?u,inn r e 7 eai ' d ' rule iDasmuch a9 
execution proceedings were going on 

against persons interested in the other part 
?oinHv WT 1 P r °P erlies "Web were 

oiotly liable for the mortgage- debt. In 

pointer US W6 haVC taken of the other 

matter! 1 DeCeSsary t0 6° into this 

j 9 clear to us that the present applica- 

of the C r p d c S th , 6 P rovisions of s. 48 
or tne {j P. C. The learned Subordinate 

udge, who disallowed the objection relied 

m? the C88e of Konsillav . Ishri Singh (1) 

That case was certainly in favour n ft hi’ 

view which he took but for reas 0ns whlh 

we proceed to mention that TuthorSt 

now no longer binding on us. 7 

diL C o ann0t be do J ubted that although the 
decree was pa^d a , a g 

N « W. Oaa. 168 ; a?L P j!« 0 0n ^ 


execution of it is made at a time when t'ie 
new Code is in force. The law of procedure 
and limitation applicable to an application 
for execution would be the law actually in 
force at the time when the application is 
made. This application is undoubtedly 
under 0. XXI, r. 11 of the new Code and 
there seems to be no good ground for hold- 
ing that s. -18, which is a part of that very 
Code, is inapplicable to this application. 

The argument on behalf of the appellant 
is that as the decree was passed under the 
old Code, the decree-holder acquired a 
vested right to apply for execution and that 
inasmuch as under the old Code there was 
no such bar of 12 years his right is in no 
way afFected by the coming into force of 
the new Code. This contention cannot be 
accepted. The new Code did not in any way 
affect his right to execute the decree which 
he had obtained. It has in no way curtailed 
his right; it has merely placed a bar of 
limitation as to the period of time during 
which he can apply. There was no vested 
right in the decree-holder to wait for an 
indefinite period of time in order to apply 
for execution. The learned Judges, who 
decided the case above mentioned were led 
away by the supposition that the decree- 
holder acquires a vested right not only to 
apply for execution but also in the period 
within which he can apply. Their atten- 
tion was not drawn to an earlier case of 
this Court reported in the same volume at 
page 33 * [Shah Shankar Lai v. Soni Ran i 
(2)J where a Bench of this Court pointed 
out at page 43*, that the Law of Limita- 
tion applicable to a suit or proceeding is 
the law m force at the dale of the institu- 
tion of the suit or procee ling unless there 
is a distinct provision to the contrary. This 
vi :w was affirmed by their Lordships of the 
rnvy Council in a case between the same 
Pu-Ues reported as Soni Ram v. Kanhaiya 
W. lheir Lordships accepted the 
v ew expressed by this Court and held that 
the law of limitation applicable to a suit or 
proceedings is the law in force at the date 
of the institution of the suit or proceedings 
unless there is a distinct provision to ine 
contrary. In view of this authoritative 

P T^ c r er i l are no IoD g*r hound bv 

3 Iud ' Cas - 72i >; 32 A- 33; C A. L.d . 931; G M L/i' 

(3) 19Ind.Caa.29l: 35 A 227- 13 M l a- ,, 
S l ' nfi, 1 , 1 , A ‘ V (18131 M. \V\ J.' 470- 7 
A. 74 k. OA L ' * 489; 25 “• L J - 131; 40 I. 

rages ot 5? A. 
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the views expressed in the case of Kamilla 
v. Ishri Singh (1). We may further point 
out that this view has been accepted by the 
High Courts at Calcutta, Bombay and Patna; 
vide Bisseshur Sonamat v. Jasoda Lai > 1), 
Gopaldas Gan pat das v. Tribhoran Jelhiram 
(3) and Krishna Daiial v. Gir Salcina Bibi 
( 6 ). 

The next argument advanced on behalf 
of the appellant is that the present appli- 
cation is not afresh application for execu- 
tion at all but that it is reallv a continua- 

• 

tion of the execution proceedings which 
had been started by the application of the 
13th of October 1022, and inasmuch as that 
application was within 12 years the present 
application being a mere continuation of 
it is not barred. This argument also has 
no force. The previous application for 
grant of a certificate was not an application 
in the nature of an execution and, therefore, 
the present application for execution cannot 
be deemed to be a continuation of it. The 
execution proceedings pending in the 
Bulandshahr District related to property 
situated in that District and could not 
relate to the property in the Meerut District. 
The prayer in the present application is for 
sale of other properties situated in Meerut. 
That such an application for execution is 
not a continuation of the original applica- 
tion for grant of certificate of transfer is 
well settled by the authorities of this Court. 
We may refer in this connection to the 
cases of Sundar Singh v. Doru Shankar (7) 
and Khetpal v. Tikam Singh (8). 

We accordingly affirm the decree of the 
Court below and dismiss this appeal with 
costs including in this Court fees on the 
higher scale. 

N. H. Appeal dismissed. 

i-l) 10 Ind. Cas. 391; 10 C. 701; 17 C. W. X. 022. 

(5) .')« Ind. Cas. 790, 15 B 365; 22 Bom. L. It 1120 

(6) 31 Ind. Cas. 27; 1 P. L. J. 211; 20 C W. N 952; 2 
P. L. W. 370. 

(7) 20 A. 78; A. W. X. (1897) 108; 9 Ind Dec. (\. s.i 109. 

(8) 14 Ind. Cas. 172; 31 A 395; 9 A L.J 355. 


PATNA HIGH COURT. 

Appeal from Original Order No. 75 of 1921. 

April 6, 1925. 

Present .—Justice Sir B. K. Mulliek, Kt., 
and Mr. Justice Ross. 

Tikait GAYAN NATH SAHI and 
another— Appellants 
versus 

Pandit MALHIJI VAIDYA and others— 

, Respondents. 

Hindu Law- Sou's liability to pay father's debt— 
Antecedent detd— Kes judicata in execution proceedings. 


ruder Hindu Law a son is bound to satisfy the 
•i* bis of his father out of the ancestral property 
provided they are neither illegal nor immoral and ’a 
.->‘•11 cannot avoid this liability on the ground that 
there was no necessity for borrowing or that the 
transact ions were reckless and extravagant in that 
the money could have been borrowed at a cheaper 
rate of interest, fp. 277, col. 2 ] 

Case-law referred to. 

The sons are liable not only to pay their fathers’ 
debt upon a mortgage but also the interest due 

thereon, p. 278, col. l.'j 

Loch man Das v. Khunnu Lai, 1!) A. 2G; A. W. N. 
1 18%) 183; 9 Ind. Dec. is. s.) 17, followed. 

A person who holds a mortgage decree against a 
deceased Hindu has two remedies open to him. He 
may either bring a fresh suit for enforcement of his 
charge against the interest of the sons in the property 
or lie may seek out execution against the property of 
the deceased in the hand of the sons and leave it to 
them to take whatever objections they choose to take. 

p. 277, col 2 

Case-law referred to. 

The principle of res judicata applicable to suits 
upon a party's failure to raise an issue which he 
might have raised, is not applicable to execution 
cases, (p. 278, col. 2.] 

Obiter .— The doctrine of "antecedent debt" is a 
compromise between the rule that the father cannot 
alienate ancestral property for his own purposes 
and the rule that the son is under a pious obligation to 
discharge his father’s debts, [p. 277, col. 2; p. 278, col. 1. 

Appeal from an order of the Subordi- 
nate Judge, Daltonganj, dated the 24th 
March 1924. 

Messrs. H. C. Bhaduri and C. S. Banerjt, 
for the Appellants. 

Mr. S. Saran, for the Respondents. 


JUDGMENT. 

fiullick, J.— The facts out of which 
s appeal arises seem to be as follows, 
or about 1314 Fs. Tikait Koshalesh 
thSahi Deo, the father of the appellants 
;ait Gyan Nath Sahi and Pertap Nath 
li became liable for a sum of lis. 15, wU 
me Hiramba Nath Banerji of Benares 
der a decree with the result that his 
»estral properties were brought to sale 
execution. The debtor thereupon on the 
i November 1913 borrowed Rs. 20,000 
in the respondent Pandit Malhiji 
a mortgage of the ancestral joint family 
)P erty and got the sale set aside Ihe 
pellants who were born after t he mortgage 

re not parties to the transaction, although 

appears that they were at that time 
'infers of the joint family. Whether the 
btor’s brother Dina Nath Sahiwasals 
member of the joint family is not clean 
thereafter the debtor borrowed more 
>ney from the respondent and hjnng 
faulted in the payment of tne sanies 
“ the intereit for two years upon the 
a suit was brought against him 
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by the mortgagee in 1915 and on the 29th 
January 1917 a decree was obtained for a 
sum of Rs. 9,162-4-0. Neither the brother 
Dina Nath Sabi nor the two sons of the 
debtor were parties to this decree. Execu- 
tion was taken out against the debtor in 
the Court of the Subordinate Judge of 
Daltonganj ; but the case, which was re- 
gistered as No. 45 of 1917, was struck off 
on the 8th March 1918 without any re- 
alisation being made. The second execution 
case was registered as Case No. 7 of 1919 and 
the debtor having died Dina Nath Sabi, 
Pertap Nath Sabi and Gyan Nath Sahi 
were impleaded in it as his representatives. 
That case was dismissed on the 30th March 
1920. 

An appeal was taken against the order 
to the High Court and on the 28th May, 
1923 it was ordered by that Court that the 
name of Dina Nath Sahi should be struck 
off the record as a party to the execution 
and that the execution should proceed 
against the mortgagor's two sons who had 
raised no objection to the execution pro- 
ceedings. 

The present execution case, which has 
been registered as No. 106 of 1923, was filed 
on the 4th August 1923 against the two 
Minor sons, who preferred an objection on 
the 22ud December 1923 denying their 
liability for the decretal amount and object- 
ing to the valuation put upon the pro- 
perties. That objection was disposed of on 
the 24th March, 1924, it being held by the 
Deputy Magistrate Subordinate Judge that 
a6 the debts were neither illegal nor im- 
moral the objectors were under a pious 
obligation to pay them. 

Against this decision the present appeal 
was filed on the 24th April 1924. 

.• meantime the execution proceed- 
ings continued. On the 24th March 1924 
an order was made for the issue of sale 
proclamationa fixing the 15th May 1924 On 

^ ™ 0l, J ection was Med 

Thin ?n^!u lua \ lonof the Properties, 
fhe Court hdd that the objection was made 

ioJnl t a J d °^V he ?* 8t May the sale "as 
completed and the decree- holder with the 

permission of the Court was declared to be 

tpe purchaser for a total sum of Rs. 7 610 

IQ consequence of the present appeal it does 

notappear that the sale has yet been con- 

It is to be noticed at the outset that 
Dina Nath Sahi is not a party to the pre- 
sent execution proceeding and we arenot 
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concerned to inquire what will be the right** 
of the auction-purchaser against him. All 
that we are concerned with in the present 
appeal is to see whether the appellants by 
reason of their not having been parties to 
the mortgage-decree of the 29th January 
1917, are entitled in the execution proceed- 
ings to deny liability. 

If their father was sued in a represen- 
tative capacity, then they are certainly 
bound. If he was not sued in a representa- 
tive capacity, then by reason of the doctrine 
of pious obligation they are bound to 
satisfy the decree provided it was not for 
an illegal or immoral debt. The creditor 
might have brought a fresh suit for the 
enforcement of his charge against their in- 
terest in the property or he might have, as 
he has done in the present case, left it to 
them to take whatever objections they chose 
in the execution proceedings. This has been 
settled by a long series of cases of whicli 
it is necessary only to cite the following ■ 
Sumj Bansi Koer v. Shco Persad Singh (1) 
Luchman Dus v Giridhur Chowdhry (2)’ 
llira Lai Sahu v. Panneshar Rai (3) La 'l 
Singh v. Pulandar Singh (4), Chander Per- 

t ad , V ,' Sl, ? m Kocr (5) - Ran Sin 9 h v. Sobha 
ham (G;, Amar Chandra Kundu v. Sebak 

Chand Chowdhury (7), Kishun Pershad 
Cliowdhry v. Tipan Pershad Singh (8), Indar 
Pal v Imperial Bank (9), Kuldip Sahav 
v Ra m bh ujh a wn n M ahto (10). This last nam- 
ed authority which is a recent judgment 
of this Court clearly lays down that if the 
sons and the grandsons of the mortgagor 
cannot show the debt to be illegal or im- 
moral they are bound to satisfy the claim 
out of the ancestral properties in their hands 
It further decides that it is not sufficient 
to show that the transaction was extrava- 
gant or reckless or that the money might 
have been got at a cheaper rate of interest 
indeed as the doctrine of antecedent debt 

(1)5 C. 148; 6 I. A. 88 ; 1 Sin* P (] I m o 

: 3 — «• >»; , 
9 $ 21 A. 350; A. W. N. U899) 100; 9 Ind. Dec. (K> s } 

(4) 28 A. 182; 2 A. L.J. 047; A \V N /lor^ «,o 

(5) 33 C. 070; 3 C. L. J. 131. ' ‘ < I905 ) 

(0) 29 A 544; A. W. N. (1907) 150 . 4 . T T .. 

L. ( ? 207°- ^ liaW N ' 593 - 5C1 : J.491? 4 * jj 

(9) 28 ImhCae.MS; 37 Ah'j' If?' 
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is a compromise between the rule that the 
father cannot alienate ancestral property 
for his own purposes and the rule that the 
son is under a pious obligation to discharge 
his father’s debts, it is difficult to see how 
any objection could be taken by the sons on 
the ground that the interest was excessive. 
He might perhaps take an objection that 
the stipulation for interest was in the 
nature of a penalty ; but that is not the case 
before us here. 

It is contended before us now that the 
appellant should have been permitted to 
show that there was no necessity for the 
debt covered by the decree of 1917. It ap- 
pears that this debt was composed of a sum 
of Rs. 5,348 on account of interest for two 
years and Rs. 3,204 10-7 for a loan taken to 
pay mukarrari rent on certain properties 
and the interest thereupon. How a mort- 
gage decree was passed with regard to the 
latter loan is not known ; but we have to 
take the decree under execution as it stands 
and it is clearly a mortgage decree and as 
no appeal was made against it, the decree 
must be executed as a mortgage decree. 

It i9 open to the appellants to show that 
Heramba Nath’s debt was for an immoral 
consideration but this they did not do. They 
have confined their attack to the sum of 
R 9 . 5,000 left over out of the Rs. 20,000 
borrowed from the respondent after Heramba 
had been paid off. 

Secondly, it is open to the appellants to 
take the ground that the sum of Rs. 3,000 
odd borrowed for paying mukarrari rent 
was not in fact borrowed ; but it is not open 
to them to show that there was no necessi- 
ty for the borrowing. 

Thirdly.it is open to them to contend that 
the sum of Rs. 5,348 on account of interest 
on the respondents’ bond was not in fact 
due ; but it is not open to them to contend 
that the rate of interest was too high and 
that it was not necessary to borrow at this 
rate from the respondents in order to pay 
off Heramba Nath Banerji’s decretal amount. 

The appellants have failed to give any 
evidence in support of the last two grounds. 
But it is contended before us that the sons 
are liable to pay the father’s debt upon the 
mortgage but not the interest thereupon. 
This position cannot be maintained in 
view of the Full Bench decision in the 
Allahabad High Court in Lachman Das v. 
Khvnnu Lai (11). 

(llj 19 A. 26; A. W. N. (1896) 183; 9 Ind. Doc. (x. s.; 
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Turning now to the evidence adduced in 
the case, I can find nothing to indicate that 
the debt incurred to Hiram ba Nath Banerji 
was illegal or immoral; therefore, in regard 
to the respondent’s mortgage the sum of 

Rs. 15.00!) which went to pay off Hiramba 

Nath Banerji, cannot be challenged. There 
remains a sum of Rs. 5,000 which is said to 
have been spent by Koshalesh Nath Sahi, 
on liquor and women. Three witnesses were 
called to prove this ; but I agree with the 
Subordinate Judge that their evidencecan- 
not be accepted because they are all in- 
terested persons and their statements are 
of the vaguest kind. They cannot give any 
details showing what particular sums were 
spent by Koshalesh Nath Sahi on dancing 
girls nor can they fix the times and the 
places for this expenditure. 

The result, therefore, is that the objection 
that the appellants are not liable for the 
judgment-debt has been rightly dismissed.' 

With regard to the objection made on the 
day before the sale repeating in part the 
objection taken on the 22nd December 1923 
as regards the valuation of the properties, 
no appeal lie9 against the order of the 
Subordinate Judge declining to re-opcn the 
valuation. If the appellants have any 
grievance, it may be open to them to have 
the sale set aside on the ground of material 
irregularity in publishing the sale notifica- 
tions and consequent inadequacy of price. 

A point has been taken as to res judicata. 
It was argued that as in the last execu- 
tion the appellants did not take the point 
that they were not liable for the debt ‘hey 
cannot take it in the present execution. The 
answer to this is that the former execution 
was dismissed for default. There was no 
adjudication which could even by implica- 
tion be held to constitute a decision adverse 
to the appellants. In my opinion the 
principle, which is applicable to suits upon 
a party’s failure to raise an issue, which he 
might have raised, is not applicable to exe- 
cution cases; but even if it were, the final 
order in the last execution case was msde 
not in consequence of the conduct of the 
appellants but in spite of it. The doctrine 
of ree judicata does not apply. 

The result, therefore, is that the appeal 
is dismissed with costs. 

Ross, J, -I agree. . , 

s D _ Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT* 

Second CivrL Appeal No. 133 of 1923. 

March 25. 1924. 

Present:— Mr. Baker, J. C. 

Seth GAKESHDAS— Plaintiff— 
Appellant 
versus 

HARILAL— Defendant— Respondent. 

C. P. Tenancy Act (7 of 1020), s. 106— Suit for 
arrears of rent ayainst trespasser— Jurisdiction of 
Civil and Revenue Courts— Plaintiff , admission of, 
that defendant is tenant, effect of— Interpretation of 
Statutes. 

An Act by which the jurisdiction of the ordinary 
Courts of Judicature is taken away must be construed 
strictly, [p. 280, col. 2.] 

Ganpat v. Trimbak, 19 Ind. Cas. 759; 9 N L. R. 54 
and Prosunno Coomar Paul Chowdhury v. Koylash 
Chundir Paul Chaudhury , 8 W. R. 428; B. L. R. Sup. 
Vol. 759; 2 Ind. Jur. (s. s.) 827. relied on. 

The jurisdiction of Additional Munsifs or Sub- 
ordinate Judges who are Revenue Officers should he 
etrictly confined to suits for arrears of rent under 
a. 106 of the C. P. Tenancy Act. Such an officer 
hag no jurisdiction to try a suit for rent brought 
against a defendant who is described as a trespasser, 
[p. 28l,coM.l 

Where, however, during the pendency of such a 
6uit, the plaintiff admits that the defendant is a tenant 
the admission converts the suit into one for arrears of 
rent under s. 106 of the C. P. Tenancy Act and gives a 
Revenue Officer jurisdiction to try it. The suit must 
be deemed to have been properly instituted against 
the defendant on the date of such admission and if 

k 9 n a n !}? ppens 10 be after the coming into force of 
the C. P . Tenancy Act, the arrea'9 can only be recover- 
ed for a period of three years, [ibid.] 

Appeal against a decree of the District 
Judge, Nimar, dated the 22nd January 
1923, in Civil Appeal No. 184 of 1922. 

Mr. G L. Subhedar, for the Appellant. 

Mr. J Sen, for the Respondent. 

JUDGMENT. — The facts of this case 
are simple but raise a difficult point of law. 
The plaintiff, who i9 the mortgagee in pos- 
session of certain absolute occupancy lands 
and may be considered as a landlord for 
the purposes of this case, sued two persons, 
one alleged to be a tenant and the other a 
trespasser, for 10 years arrears of rent, under 
s. 132, Limitation Act. 

The suit was brought within one year 
from the coming into force of the new Ten- 
ancy Act and was thus within the exception 
g l m e K n b y ?' .1°4’ cl- (2) of that Act. 

The original defendant No. 1 was the 
absolute occupancy tenant, and defendant 
No. 2 was joined as his name appeared in 
the jamabtindts though plaintiff did not 
recognize him as tenant. Defendant No. 2 
who was nephew of defendant No. 1, claim- 
ed to have been a tenant since 1910 under 
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a transfer from her and tendered the rent 
from that year, which was refused by plaint- 
iff. Defendant No. 1 claimed to have sur- 
rendered her interests to defendant No. 2 
and pleaded that she was not liable. The 
suit was brought in the Court of the 
Additional Munsif, the Tahsildar, being a 
suit for rent. That Court held that defend- 
ant No. 2 was a tenant from 1968 Sambat 
and that the rent had been rightly tender- 
ed by him. Hence interest was disallowed 
but the rest of the plaintiff's claim was 
awarded. On appeal the District Judge, 
Nimar, held that the suit was bad because 
defendant No. 2 wa9 not described as a 
tenant, and no suit would lie against him 
and so the suit was remanded. 

After remand the defendant No. 2 again 
pleaded that he was a tenant. Defendant 
No. 1 died three months after the suit was 
instituted and to save further dispute on 
11th April 1922, the plaintiff after remand 
admitted that the defendant No. 2 was a 
tenant. The same decree was passed as 
before but on appeal the District Judge 
held that the suit was time-barred as re- 
gards the arrears of 1968-74, as the suit 
against defendant No. 2 as tenant must be 
taken to have been instituted when his 
tenancy was admitted. 

The plaintiff makes a second appeal 
against this finding. 

The period of grace given by s. 104(2) 
of the new Tenancy Act had expired by 
the date the suit was instituted against the 
present defendant as a tenant ; which must 
be taken to be the date on which plaint- 
iff admitted him to be a tenant. (11th 
April 1922). 

It is coii tended on behalf of the appellant 
that the District Judge has overlooked the 
fact that the plaintiff claimed a charge on 
the land. The suit was a combined suit 
against defendant No. 1 for a personal 
decree and against defendant No. 2 for a 
charge. No personal decree was claimed 
against defendant No. 2. As defendant 
No 1 was out of possession no decree for 
sale of the holding would lie against her 
The learned Counsel for appellant relies 

^rhMar y Lala Prtmmrain 

(1) in which it was held that under th* Tpn 
ancy Act of 1898 a landlord has two distinct 
forms of relief for the purposes of re- 
covering rent, w (1) a personal remedy 
against the tenant, based on contract and 

W 3 N. L. E. 184, 
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enforceable by a suit for rent as such, which 


can only be maintained against the tenant 
and is governed by Art. 110, Limitation 
Act; and (2) a real remedy in form of a 
charge, based on the Statute, and enforce- 
able by a suit for sale under the Transfer 
of Property Act. Such a suit lies against 
any person who for the time being may 
have an interest in such laud irrespective 
of any representation of the defaulting ten- 
ant. Such a suit is governed by Art. 132 of 
the Limitation Act. 

It is further contended that the learned 
District Judge has overlooked the fact that 
the suit was brought in the Court of. the 
Tahsildar, who was Additional Munsif. 
Although the Civil Courts who are not also 
Revenue Courts cannot try rent suits, there 
is no decision that Revenue Officers who 
are Additional Munsifs have limited juris- 
diction. 

Plaintiff could only bring the suit in the 
Court of the Revenue Officer because it 
was a suit for arrears of rent. If the view 
of the District Judge was correct the suit 
against defendant No. 2 was bad and the 
suit ought not to have been tried bv the 
Tahsildar and the plaint returned for pre- 
sentation to the proper Court. The defend- 
ant No. 2 claimed throughout that he was 
a tenant and the Court found so. 

For the respondent it is contended that 
both under the old and the new Tenancy 
Acts the period of limitation for arrears of 
rent was 3 years and in Gourishankar v. 
Laxmanprasad (2) it was held that a suit 
to enforce the charge created by s. 43 of 
the old Tenancy Act is governed by Art. 1 10 
of the Limitation Act. That decision was 
dissented from in Singai Murlidharv. Lain 
Premnantin (1) quoted above, but assuming 
that the limitation applicable was 12 years, 
defendant No. 2 was treated by the plaint- 
iff as a pure trespasser and so the suit was 
not one against a tenant. The suit against 
him should have been dismissed. It was 
open to the landlord to ratify the transfer 

* . 1 # 1 . A 
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No. 2 as a trespasser, the suit did not lie 
in the Tahsildar's Court as originally 
brought and must be deemed to have been 
brought on the day when the plaintiff ad- 
mitted that the defendant No. 2 was a 
tenant. 

There was no prayer in the memorandum 
of appeal that the plaint should be returned 
for presentation to the proper Court and 
there are no equities in favour of such a 
course. 

1 have given the substance of the argu- 
ments at some length, as the case is not 
without difficulty. 

It is necessary to consider the question of 
the Article of the Limitation Act applicable 
to a suit for a charge, as to which there are 
two conflicting decisions of this Court refer- 
red to above. 

This suit was brought under the new 
Tenancy Act and under s. 10C of that Act 
suits for arrears are to be heard by a Judge 
who is also a Revenue Officer. The suit 
against defendant No. 2 as originally 
brought was not a suit for an arrear, as it 
was expressly denied that he was a tenant. 
It was held in Singai Murlidharv. I Ala 
Prem narain (1) that a suit for money 
charged on land is not a suit for arrears of 
rent. In a properly framed suit the 
landlord may claim both reliefs in the 
alternative or as a supplement. Thus a 
suit against the tenant for arrears of rent 
may be one, subject to I he law of limita- 
tion, to obtain a personal decree as well as 
one for sale of the holding. That decision 
is under the old law, under which all suits 
between landlords and tenants had to be 
tried by Revenue Officers, while under the 
new Act only suits for arrears are triable. 
The suit as originally framed against 
defendant No. 2 not being a suit for 
arrears was not triable by a Revenue 

Officer. . 

In Ganpat v. Trimbak (5) it was held that 
the venue inacasj is determined by the 
nature of the claim as brought. That it is 


and accept defendant No. 2 as a tenant, or a well known rule of construction that an 

Act by which the jurisdiction of the ordi- 

narv Courts of Judicature is taken away 
must be construed strictly [Prosunno^ 
CoomarPnul Choudhury v. Kolash Chundei 
Paul Chowdhury (6)] and it is exceeding) 
doubtful whether when a landlord is suea 
as an alienee the Legislature intended his 


refuse to accept him and treat him as a 
trespasser. Reference is made to Bijoy 
Gopal Mvkerji v. Krishna Mahcshi Debi (3) 
quoted in Bapu v. Team (4). 

As the landlord elected to treat defendant 

(2) 3 N. L. R. 81. 

(3, 31 C. 320; il C. W. N. 121; 5 C. L. J. 331; !l Horn. 
I, R. 402; 2 M L. T. 133; 17 M. L. J. 151; 4 A. \, J. 
329- 3! I A. 87 (l\ C.). 

(4) 1? Ind Cos. 962; 8 N. L. R. 33 at p. 33. 


(5) 19 Ind. Cas. 759; 9 N. L. R. 54. 
ili i 8\V. It. 428; B. L. R. Sup. \ ol. 
IN. s.) 827. 


'39; 2 Ind. J nr. 
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special position to affect the jurisdiction. 
It will appear, therefore, that the jurisdic- 
tion of Additional Munsifs or Subordinate 
Judges, who are Revenue Officers should be 
strictly confined to suits for arrears under 
s. 106 of the new Tenancy Act. The Tahsil- 
dar, therefore, had no jurisdiction to try 
the suit as originally brought against de- 
fendant No. 2. 

The plaintiff, however, by admitting that 
the defendant No. 2 was a tenant con- 
verted the suit into one for arrears of rent 
which gave the Tahsildar jurisdiction. The 
suit must be deemed to have been pro- 
perly instituted against defendant No. 2 
on the date of that admission which is 
more than a year after the coming into 
force of the. new Tenancy Act, and, therefore, 
under the limitation under that Act only 
3 years' arrears of rent can be claimed. 
The : question of returning the plaint for 
presentation to the proper Court does not 
arise, as the plaint must . be considered to 
have been amended by inverting the suit 
into one for arrears of rent against a 
tenant. 

The view of the lower Appellate Court is, 
therefore, correct. The appeal is dismissed 
with costs. 

z. k. Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Appeal prom Original -Decree No. 1)5 

op 1924. 

May 15, 1925. 

Present:— Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Mukerji. 
NAGENDRA NATH and others— 
Defendants— Appellants 

versus 

Jl.'GAL KISHORE ROY and others— 
Plaintiffs —Respon dents. 

Contract Act [IX ofltffj), «. r», 70-Contribution, 
suit for— a ona fide claim to property -Person deposit- 
ing money, if entitled to recover- -"Interested in pay- 
ment of money, meaning of- Implied request, origin 
of— Lawful payment ," meaning of. 

i mmie !>>■ * i***® "-1,0 P « ls 

SK-t-f clm !“ 10 the properly in dispute, 
e.sonL.ledohe protection afforded under s. 6!) of 

™ n n v’ C r n l W l il ultima, ely transpires, 
ns a result o litigation, that lie had no interest for the 

protection whereof the payment was made. fp. 283, col. 

2 n i ftS i S i | V n ,a ? Jr f U R °y- 25 C 305; 

N - 1 o°’J 3 I nd ' D ® c - (N- S ) 205, Radha Madhub 
Samanta v. Sam Ram Sen, 26 0, 826; 13 Ind. Deo, 


s.1 112*1 Sar-t la/ Mi V. Mi, I- 

•15 C. 601 at y*. 695; 22 C. \Y. X. 347: 27 C._ L. 607 
Vc f l jin Krishna Bosz v. it on Mohun Boar, 7 O. 373; J 
C L R. 183; 3 Ind. Dec. in. s.>917, Smith x. Dinonath 
Maokerjec. 12 P. 213; G 1ml. Deo. i\\ 3.' U5, 

Chandra Miller v. Tara TroMnwi Muktirjce, 30 C #0 4; 

7 C. \\\ X G09 and Chandra Si khar Kar v. Safa r 
Chandra Knndu, 1 O. L. J. 57)5, referred to. 

The expression ‘’interested in the payment of the 
money*' in s. G3. Contract Act. is comprehensive 
enough to include eases of apprehension nf any kind 
of loss or inconvenience, and is not restricted t<> cases 
of individuals who arc sure to suffer actual detri- 
ment assessable in money value. \ibid.\ 

Tuhha Kumcar \\ Jatieshar Prasad, 28 A. 503; A. 
W. X. (11)06) 114; 3 A. L. J. 372. Subramania Iyer v. 
Ccngnpya Kcddi, I Ind. Cas. 1083; 33 11. 232; 10 M. L. 
J. 750 and Pankhabati Chaudhurani v. Nonihal Singh, 
21 Ind. Cas. 207; 18 C. W. X. 778; 10 O. L. J. 72. re- 
ferred to. 

• In a suit under .« GO of the Contract Act it is 
essential that there should be, firstly, a person who is 
boiHRy law to make a certain payment, secondly, 
another person who is interested in such payment 
being made, and thirdly, a payment by such last men- 
tioned person. fitiJ.l 

A debt for money paid arises where a person has 
paid money for another under circumstances and upon 
occasions which make it just ami equitable that it 
should b * re-paid; a debt or promise to pay is then im- 
plied in law without any actual agreement to that 
effect. [ibid.\ 

Section 70 of the Contract Act is not limited to 
persons standing in particular relations to one another 
and except in the requirement that the act shall be 
lawful, no condition is prescribed as to the circum- 
stances under which it shall be done. The section 
docs not justify t ho officious interference of one man 
with the affairs or property of another or to impose 
obligations in respect uf services which the person 
sought to be charged did not wish to have rendered, 
[p. 284. cols, 1 & 2. | 

Damodara Mudaliar v. Secretary of State for India , 
IS M. 88; 4 M. L. J. 235; G Ind. Dec. (s. s ) 410 and 
Chedi Lai v. Bhagicun Das, 11 A. 234; A. W. X. (1889) 
67; 6 Ind. Dec. (n\ s. t 577, referred to. 

The word ."lawfully ’ in s. 70 k not a mere surplusage 
and it must he considered in each individual case 
whether the person who made the payment had any 
interest in making it, and if not, the payment cannot 
be said to Imve been made lawfully, [p. 284, col. 2; p. 
2S5, col. 1.] 

Baja liaikunto Sath l)ey Bahadur v, Udoy Chand 
Maiti, 2 O. L. J. 311, Panehkori < I hash v. llari Das 
•/aft, 3ft Ind. Cas. 311; 25 C. h. J. 325; 21 C. W. N. 
304, Bam Tithul Singh v. Biseswnr Lai, 2 l. A. 131; 23 
W. R. 305; 15 B. L. It. 208; 3 Sar. P. C. J. 477; 3 Suth, 
P. 0. J. 136 P. O.l and Mohendra (ihoshal v. Bhuban 
Mariana . 6 liul. Cas. 810; 38 C. 1; 14 C. W. X, 945; 12 
C. L. J. 50G, referred to. 

The existence of an interest is generally a test as to 
the lawful character of a payment, but even if an 
interest were not shown to exist, payments on account 
of another, if lawfully mule, would generally be pro- 
vided for by s. 70 of the Contract Act. fp. 285, col, 1,] 
Appeal against a decree of the Subordi- 
nate Judge, Asansole, Bard wan, dated the 
15th January 1924. 

Mr. Bankirn Chandra Mukherji and Babu 
Charu Chandra Ganguli, for the Appel- 
lants, 
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K i shore Basak, for the Respondents. 

JUDGMENT. 

Mukerji, J.— This appeal arises out of 
a suit for contribution instituted on the 
allegation that the plaintiffand the defend- 
ants who are governed by the Mitakshaia 
Law were the lessees of a colliery named 
the Palashdiha Colliery that the landlords 
obtained a decree for arrears of rent in 
respect of the said colliery and brought 
to sale another colliery named the Lachipur 
Colliery belonging to them in execution of 
the said .decree, that the father of the 
appellants, that is to say, the defendant 
Xo. 1 Asutosh Roy, purchased the same in 
the name of his son Xagendra Nath Rov, 
the first appellant; that the plaintiff’s 
mother, as guardian of the plaintiff in 
order to save the property deposited 
Rs. 3 7/1 0 6 with the permission of the 
Court and had the sale set aside, and that, 
therefore, the plaintiff is entitled to recover 
the said amount, together with costs of 
the deposit and interest amounting in all to 
Rs. 6,081 8 6. 

The defendants Xos. 2 and 3 who aie 
the father and the uncle of the plaintiff 
admitted the plaintiff’s claim and the de- 
fendants Xos. 4 to 6 compromised the case 
with him. The only contesting defendant 
was the defendant Xo. 1, the father of the 
present appellants. The defence of this 
defendant was that the parties were not 
governed by the Mitakshara Law, that the 
plaintiff had no share in the property and 
so was not interested in making the pay- 
ment, that the defendants Xos. 2 and 3 
really made the payment in the name of 
the plaintiff and that the payment was a 
voluntary one, and consequently the plaint- 
iff was not entitled to be re-imbursed. 

The learned Subordinate Judge has 
granted the plaintiff a decree as against 
the appellants for a half of the amount of 
Rs. 3.571-0 6 and also of Rs. 50, together 
with interest and costs, the said half re- 
presenting the appellants’ 8 annas share 
in the property, lie has also passed a 
decree against the defendants Xos. 2 and 
3 on their own admission for an amount 
proportionate to their share. Against this 
decree the present appeal has been pre- 
ferred. 

The first objection urged on behalf of 
the appellants is to the effect that the 
leirned Subordinate Judge was wrong in 
holding that the parties are governed by 
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the Mitakshara Law. On this point the 
evidence is very scanty cn either side and 
what is there on the record is exceedingly 
conflicting. All that is proved in the case 
is that the parties are Chhatris by caste; 
and it follows from this fact that at some- 
time or other they must have migiated 
from outside Bengal. When this migration 
took place or where the ancestors of the 
parties came from, it is not possible to 
ascertain. It is proved that the parties 
are related to the Roys of Palashdighi and 
it is said that the latter claimed to he 
governed by the Mitakshara Law, but it 
has been shown on the other hand that 
they failed to establish the claim An up- 
country Misra Brahmin is said to be the 
priest of the family, but his services are 
availed of only on more important occa- 
sions and on other occasions Bengali priests 
officiate. This is all the evidence and, in 
my opinion, it is wholly insufficient for 
discharging the burden which undoubt/dly 
lies on the plaintiff, who as well as the de- 
fendants aie inhabitants of Bengal, to 
prove that they are governed by the Mitak- 
shara Law. The respondent urges that 
the appellants are not entitled to re-open 
and re-agitate the question in view of the 
fact that when the respondent put in the 
money, the pleader for the auction-pur- 
chaser Xagendra Nath Roy, who is the 
appellant No. 1, stated that he had no 
instruction to oppose the making of the 
deposit. To this, however, the answer is 
that the appellant Xagendra Nath Roy 
has been brought on the record of this 
case, not in his capacity as auction- 
purchaser but ns one of the heirs of 
Asutosh Roy who was one of the judgment- 
debtors in the decree in execution of 
which the sale took place, and Xagendra 
Nath Roy was not present in those pro- 
ceedings in his present capacity as repre- 
sentative of the deceased judgment-debtor 
and moreover it dofs not appear that any 
of the judgment debtors under the said 
decree had notice of the deposit that was 
about to be made. Under the circum- 
stances I am of opinion that the appellants 
are not precluded from urging that the 
parties are not governed by the Mitakshara 
Law. In my judgment the plaintiff has 
failed to prove that he had in fact any 
interest in the property. The learned 
Sul ordinate Judge has allowed the plaint- 
iff’s claim under s. 69 of the ConliactAct 
on the ground that he had an interest in 
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the payment of the money as he, had a 
6hare in the property that had been sold, 
but in this finding of fact 1 am unable to 
agree. This, however, does not dispose of 
the question as to the applicability of 
b. 69 for it has been laid down in a series 
of cases that where payment is made by a 
person who puts forward a bona fide claim 
to the property in dispute he is entitled 
to the protection afforded by s. 69 of the 
Contract Act even though it ultimately 
transpires, as a result of litigation, that 
he had not in fact or in law the interest 
for the protection whereof the payment was 
made [Biwitibas/uni Dassi v. Iiarendra Lai 
Roy (1) and Raaha Madhub Samanta v. Sasti 
Ram Sen (2).] This extended view of the 
expression '' interested in the payment of 
the money " has been adopted in conso- 
nance with the exposition of the law em- 
bodied in s. 69 of the Contract Act to the 
effect that the expression is comprehensive 
enough to include cases of apprehension 
of any kind of loss or inconvenience and 
is not restricted to cases of individuals, 
who are sure to suffer actual detriment 
assessable in money value. Section 69 of 
the Indian Contract Act lays down that 
“A person who is interested in the pay- 
ment of money which another is bound 
by law tn pay, and who, therefore, pays 
it, is entitled to be re imbursed by the 
other." In a suit under this section it is 
essential that there should he, firstly, a 
person who is bound by law to make a cer- 
tain payment, secondly, another person 
who is interested in such payment being 
made, and, thirdly, a payment by such 
last mentioned person. If these circum- 
stances exist, the fiction of an implied 
request from the defendant to the plaintiff 
to make the payment may be properly 
imported into the case so as to bring it 
within the section and thus the right to 
re-imbursement is created. A debt for 
money paid arises where a person has 
paid money for another under circum- 
stances aud upon occasions which make it 
just and equitable that it should be re- 
paid; a debt or promise to pay is then 
implied in law, without any actual agree- 
ment to that effect. Sir Frederick Pollock 
in his book on the Indian Contract Act 
expressed an opinion that s. 69 of the 
Act lays down in one respect a wider rule 

fl) 25 0. 305; 2 0, W. N. 150; 13 Ind. Dec. (a. e.) 


than appears to be supported by an Eng- 
lish Authority, and that the words inte- 
rested in the payment of money which an- 
other is bound by law to pay might include 
the apprehension of any kind of loss or 
inconvenience or at any rate of any deri- 
ment capable of being assessed in money, 
while that was not enough in the common 
law, to found a claim to re-imbursement 
by the person interested, if he makes the 
payment himself.- This view has been 
judicially adopted by Stanley, C. J . in the 
case of Tulsha Kunwar v. Jogeshar Prasad 

(3) and by the Madras High Court in the 
case of Subramania Iijer v. Vengappa Reddi 

(4) and bv this Court in the case of Pan- 
khabati Chaudhurani v Nonihal Singh (5). 

Now what are the facts in the present 
case ? The plaintiff claiming to have a 
share in the properties sold under the decree 
of the landlords applied for permission 
to deposit the decretal dues and compen- 
sation for setting aside the sale. There is 
nothing to indicate that he did not bona 
fide believe at the time that he had such 
a share. The pleader for the auction- pur- 
chaser intimated to the Court that he had 
no instructions in the matter. The plaint- 
iff adduced evidence and proved to the 
satisfaction of the Court that he had the 
interest he claimed and that he was en- 
titled to have the sale set aside on deposit 
of the decretal amount and compensation. 
The Court granted the permission and the 
plaintiff thereupon made the deposit and 
it does not appear that any objection was 
taken at any subsequent stage to the 
plaintiff’s assertion of the right that he 
claimed. Under these circumstances it 
may fairly be held that the plaiutif^ should 
Bueceed on the provisions contained in 
8. 69 of the Contract Act. This view is in 
accord with what was said with regard 
to that section in the case of Sarafat Ali 
v. Issar Ali (6j. 

Assuming, however, that a. 69 is not ap- 
plicable, the question arisee as to whether 
the claim can be supported on the princi- 
ples contained in s. 70 of the Contract Act. 
This section lays down three circumstances 
as necessary to found the right of demand, 
viz., first that the act should be lawfully 

(3) 2 8 A. 563; A. W. N. (1906) 114; 3 A. L. J. 372. 

(4, 4 Ind. Cas. 1083; 33 M 232; 19 M. L. ,1. 750 

(5) 21 Ind. Cas. 207; 18 C. W. N. 778; 19 O. L. J 
72, 
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•lone for another, second, that it should not charged did not wish to have rendered. In 
be the doer’s intention to doit gratuitously, the present case there can be no doubt that 
and third, that the other party should enjoy the Government acted lawfully in repairing 
the benefit of it. the tank. The act was lawful whether 

Now as regards the first of the above-men- done with a view of benefiting all the 
tioned three circumstances, the word law- villages under the tank or the Government 
fully has been the subject of judicial in- villages only, and whether or not done with 
terpretation in several cases in which some the intention of charging the zemindars. 
points of diversity are noticeable. In the Having regard to the fact that the zemin- 
case of Damodnra Mudnliarv. Secretary of dars knew of the intention to execute the 
State ] or India (7) the Government had re- repairs and did not disapprove, we think 
paired a tank from which were irrigated that if the repairs were done for the zemin- 
lands in the zemindari of the defendants dars, they were done lawfully for them", 
and also raiyaticari villages held under the This decision has been considered in seve- 


Government which had been severed from 
the zemindari and it was not found that 
there was any request either express or 
implied on the part of the defendants to the 
Government to execute the repairs, but it 
was found that the defendants knew that 
the repairs which were necessary for the 
preservation of the tank were being carried 
out and did not wish to execute them them- 
selves except as contractors and that they 
had enjoyed the benefit of the work done. 
Sir Arthur Collins, C. J., and Shephard, J„ 
pointed out that the statement of the law 
as contained in this section is derived from 
the notes to Ijampleigh v. Braithwait (8) 
and perhaps indirectly from the Roman Law 
and goes further than what is justified by 
the English cases. They held in that case 
that there certainly may be ditliculties in 
applying a rule stated in such wide terms 
as is expressed in s. 70, that according to 
the section it was not esseptial that the act 
should have been necessary in the sense 
that it was done under circumstances of 
pressing emergency or even that it should 
have been necessary to be done for the pre- 
servation of property, and that the section 
could, therefore, be extended to cases in 
which no question of salvage arises, and, 
further observed thus : “It is not limited to 
persons standing in particular relations to 
one another, and except in the requirement 
that the a^t shall be lawful, no condition 
is prescribed as to the circumstances under 
which it shall be done;" and also “It is plain 
that the section ought not to be read so as 
to justify the ollicious interference of one 
man with the affairs or property of an- 
other, or to impose obligations in respect 
of services which the person sought to be 

(7) 1RM.8G; 4 M. L. J. 205; G Iud. Dec. (s.s.) 
410. 

(8) (W24) 1 Sm. L. C. 133 (lllli Ed. p. Ill); Hobart 
105; 80 E R. 255. 


ral later decisions of the same Court, but 
its authority in so far as the aforesaid pro- 
positions are concerned has remained un- 
challenged. In the case of Chedi Lai v. 
Bhagwan Das (9) which was a case of satis- 
faction of a mortgage-decree by a person 
not subject to any legal obligation there- 
under, Straight, J., observed. “But I pre- 
sume that the Legislature intended some- 
thing when it used the word ‘lawful’ and 
that it had in contemplation cases in which 
a person held such a relation to another as 
either.. .to justify an inference that by some 
act done for another person the party doing 
the act was entitled to look for compensa- 
tion for it to the person for whom it was 
done. Here there was in my opinion no 
such relation between the parties as would 
create any such right or from which it could 
be reasonably inferred. If the plaintiffs, 
as mere volunteers, chose to put their hands 
into their pockets and to pay a sum of 
money not for the defendants but for them- 
selves, that was their own look out and they 
cannot now claim the benefit of s. 70. ’ In 
the same case Mahmud, J., remarked “I need 
only add that any other view of the law 
would amount to saying that the effect of 
s. 70 of the Contract Act is to enable a total 
stranger, without any express or implied 
request on behalf of a debtor to put himself 
into the shoes of the creditor by the simple 
fact of paying the deblsdue by such debtor. 
I do not think that the section could have 
been intended to involve such results . In 
the case of Raja BaikuntoNath Dey Bahadur 
v. Udoy Chand Haiti (10) Mookerjee, J., ob- 
served that the word ‘lawfully’ in s. 70 is not 
a mere surplusage, and it must be considered 
in each individual case whether the person 
who made the payment had any interest m 

(9) 11 A. 234; A. W. N. tl889) 67; 6 Ind. Dec. (x. »■) 
577. 

(10) 2 C. L. J. 311. 
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making it, and if not, the payment cannot 

he said to have been made lawfully In the 
case of Panchkori Ghose v. Ha n Dos Jati 
(11) Lancelot Sanderson, C. J„ with the con- 
currence of Mookerjee, J., qualified the 
above proposition by stating that ‘‘any inter- 
est" must be a “lawful interest , and held 
that deposit of money by a person as a mort- 
gagee on the strength of a forged mort- 
gage bond with an ulterior object of subse- 
quently getting hold of the laud of the peison 
for whom the payment was made was not a 
lawful payment within the meaning of 
s. 70. In a later case, viz , that of Saraiat Ah 
v. Issar Ali (6) Mookerjee and Walmsley, 
JJ„ held that s. 73 was applicable to the 
case of a person who is wrongly made a 
party to a mortgage suit, as one of the 
representatives of a mortgagor, and a decree 
being obtained therein, satisfies the decree 
in full, and in the suit for contribution 
which he institutes it is found that he had 
no interest in the property, and observed 
that the exposition of the law as laid down 
in the cases of Rajah Baikuuto Xath Dcij 
Bahadur v. Udoy Chand illaiti (10), Panchkori 
Ghosh v. Hari Das Jati (11) was not in 
conflict with the view that was now taken. 
In the case of Gopeswar Bancrjec v. Braja 
Sundari D*bi (12) where a Hindu reversioner 
made a payment to stop a sale under the 
Public Demands Recovery Act of property 
then in possession of a Hindu widow to 
whom he was reversioner, it was held that 
the payee had no such interest as might 
make the payment a lawful payment within 
the meaning of s. 70. It may perhaps be 
doubted as to whether in the last mention- 
ed case too limited a meaning has not been 
given to the word ‘lawful’. In some of these 
cases stresB has been laid upon the dictum 
of the Judicial Committee in the case of 
Ram Tuhul Singh v. Biseswar Lai Sahoo (13) 
which runs in these words "It is not in eveiy 
case in which a man has benefited by 
the money of another that an obligation to 
re-pay that money arises. The question is 
not to be determined by nice considerations 
of what may be fair or proper according to 
the highest morality. To support such a 
suit there must be an obligation, express or 
implied, to re-pay". This dictum it should 
be remembered was pronounced in a very 
3g (ll) 31 Ind. Cas. 311; 25 C. L. J. 325; 21 C. W. X. 

Ca3 ‘ 10; 49 °- 47 °; 25 O.W. N. 1023; 
(1922) A. I. R. (O.) 353. 

B (J?) 2 I-- A. 131; 23 W. R. 305; 15 B.L. R. 208; 3 Sar. 
P. O. J. 477; 3 Huth. P. 0. J. 136 (P. 0.). 
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special case in which the facts were very 
peculiar, and in connection with a suit 
which came into existence before the law 
was codified in the Indian Contract Act, 

In thecaseof Mohcmira Ghoshal v. Bhuban 
. 1 InnluM (14), where a tenant whose interest 
in a holding had not been affected by 
certain sales, he not having been a party to 
the decrees, deposited money to set aside 
the sales, without protest from any party or 
the Court, Sir Lawrence Jenkins, C. J., ob- 
served that as the plaintiff in making the 
deposits acted with the approval of the 
Court, what he did was done lawfully and 
further observed thus: — “The terms of s. 70 
are unquestionably wide, but applied with 
discretion they enable the Courts to do sub- 
stantial justice in cases where it would be 
difficult to impute to the persons concerned 
relations actually created by contract. It 
is, however, especially incumbent on final 
Courts of fact to be guarded and cir- 
cumspect in their conclusions and not to 
countenance acts or payments that are really 
officious/' 

In the present suit, of course, we are not 
satisfied that the plaintiff has been able 
to prove that parties are governed by the 
Mitakshara Law. That, however, does not 
matter, for his right to make the deposit 
was expressly gone into and found in his 
favour by the Court and he made the deposit 
under the permission of the Court. The 
payment made was thus a lawful payment 
according to the dictum of Sir Lawrence 
Jenkins, C. J., in the case of Mohendra 
Ghoshal v. Bhuban Mardana (14), quoted 
above. It is not a case in which the de- 
posit was allowed to be made without an 
adjudication of the plaintiff’s right as 
was the case in Panchkori Ghosh v. Hari 
Das Jati (11), (see the observations of 
Coxe, J., at the bottom of page 327*). The 
position of the plaintiff in this case is 
very much like that of a person who obtains 
a decree declaring his right to deposit the 
money and then makes the deposit and 
subsequently the decree is found to be un- 
founded or wrongly passed as was the case 
in Bindubashini Dassi v.Harendra Lai Roy 
(1), and is entirely different from that of a 
person who has merely a claim which is sub- 
sequently found to be without foundation. 

It was not a payment made by a wrong- 
doer simply for his own purposes as in 

(14) 6 Ind. Cas. 810; 38 C. 1; 14 O. W. X. 915; 12 O. 
L. J. 5C6. 

' *Page of 25 0. L. J .-[Ed.) ~~ • 
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the case of Binda JCuar v. Bhonda Das (15), 
nor made fraudulently or for the purpose 
of manufacturing evidence of title to t he 
land as in the case of Jinnat Aii v. Faith 
Ali (iG), Desai Himitsingji Joravarsingji v. 
Bhavabhai Kayabhai (17; and Bama Sundari 
Dasiv. Adhar Chundar Sarkar (18), nor a 
mere voluntary or officious payment as was 
the case in Yoyambal Bnyee Ammani 
Ammalv. Naina Pillai Markayar (19) and 
Gordhanlal v. Darbar Shri Surajmalji (20), 
nor are there any materials on the record 
upon which it can be said that the payment 
was made with a sinister object such as 
was the case in Janki Prasad Singh v. 
Baldev Prasad (21). 

In my opinion the existence of an interest 
is generally a test as to the lawful character 
of a payment, but even if an interest were 
not shown to exist payments on account 
of another, if lawfully made, would gene- 
rally be provided for by s. 70 of the Act. 

As regards the other two requisites of the 
section it is sufficient to state that there is 
nothing to indicate that the plaintiff intend- 
ed to make the payment gratuitously, but 
all the circumstances point to his having 
made the deposit in order to save the pro- 
perty and to his having intended to look 
to the defendants for contribution propor- 
tionate to their interest. It has been urged 
that the plaintiff has not been able to 
prove that he had any separate funds. 
There is, however, some evidence that he 
has his own funds and what is more im- 
portant is the undisputed fact that the 
payment was made by the plaintiff. It 
has not been contended, and on the author- 
ities it cannot be contended, that the 
word ‘does’ in the s. 70 does not include 
payment of money. As regards the appel- 
lants having enjoyed the benefits of this 
payment, there can hardly be any question 
for there is the fact that Asutosh Roy in 
his capacity as judgment-debtor did, in 
fact, get back his share in the properties 
which had been lost to him by the sale. 
Beyond the fact that at the sale the pro- 
perty was purchased in the name of the 


appellant No. 1 there is nothing upon 
which it may be held that the deposit was 
made against the wishes of the judgment- 
debtors or that they ever repudiated it as 
having been made against their interest. 

This, in my opinion, is a case in which 
it may very well be said that the pay- 
ment was a lawful one; that it was not 
gratuitous or the result of an officious 
interference of a person who had no reason 
to think that he had an interest in making 
it, and that the appellants have admittedly 
enjoyed the benefits of the payment, that 
it was lawfully made at the time he made 
it, that he did so in good faith in the be- 
lief that he had an interest and not only 
that, he was also able to satisfy the Court 
under whose permission he was to act that 
he had such an interest. The case comes 
well within the principles laid down in a 
series of cases in which the right to be 
re imbursed in similar circumstances has 
been recognised; of which reference may 
be made to those of Nobin Krishna Bose 
v. Monmohun Bose (22), Smith v. Dinonath 
Mookerjee (23), Upendra Chandra Milter v. 
Tara Prosanna Mukerjee (24) and Chandra 
Sekhar Kar v. Nafar Chandra Kundu (25). 
Some of these cases were decided without 
reference to s. 70 of the Contract Act; and 
in the last mentioned case it was observed 
that it is consistent with general principles 
of equity that those whose funds are used 
to meet the legitimate demands of others, 
when the latter have the benefit of such 
payments, are entitled to ask the latter to 
pay to the extent of the benefit, that they 
cannot retain the benefits and plead non- 
liability, and that where the codified law 
does not cover the case, the Court should 
apply the general law, legal and equitable. 
It is no doubt necessary to be very cir- 
cumspect in the application of this general 
principle of justice, equity and good con- 
science, but the terms of s. 70 are wide 
enough to afford ample room for the ap- 
plication of this principle in a fit case. 
Upon the facts, to which I have already 
referred, the present case seems to me to be 
one in which it will be just to apply the 


„ 7 A fifi-y A W N (1835; 176; 4 Ind. Dec. (x. s.) provisions of that section. 

.lo) 7 A 660, A. w. ^ • v 0ne other argument deserves notice It 

16 ') 9 ind. Gas. 210; 15 C. W. N. 332; 13 C. L. J. j ias b een S aid that there are suits pending 


° % 1 U. 613 at p. G53; 2 Ind. Dec. (k. s.) 935. 
t\Q\ •)■> n 1 1 Ind. Dec. (K. s.) 20. 

19 ) 3 IndrCas. HO; 33 M. 15; 6 M. L. 1. I*-:; 19 M. 

^ 504; 4 Bom L. R. 299. 

a, 50 A. 167; A. W. N. (1008) 08 ; 5 A. L. J. 103. 
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(25) 4 C. L. J. 555, 
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between the plaintiff’s father and uncle, biz., 
the defendants Nos. 2 and 3 on the one hand 
and the appellants on the other, as to the 
pliabilities of the former in respect of joint 
familv funds in their hands and as the 
money which the plaintiff advanced was not 
his own monev, plaintiff should not be al- 
lowed a decree, but that all the liabilities 
should be adjusted in the said suits. I do 
not, however, see any reason why the plaint- 
iff should not be given a decree in the pre- 
sent case on the strength of the findings 
at which I have arrived. This decree will 
not stand in the way of the appellants show- 
ing, if they may, in these suits that the 
money which the plaintiff advanced as being 
his own, really belonged to the joint family, 
and getting credits therefor in the usual 
way if they succeed in showing the same. 

The result is that while I do not agree in 
the reasons given by the learned Subordi- 
nate Judge 1 hold that the decree passed 
by him is substantially correct. The appeal 
therefore, fails and is accordingly dismissed 
with costs (one set). The hearing fee is 
assessed at 5 gold mohurs. 

Greaves, J.— 1 agree. 

m. n. Appeal dismissed. 

N. H, 


ALLAHABAD HIGH COURT. 

Second Civil Affbal No. 1138 of 19.5. 
July 10, 1925. 

Present Mr. Justice Lindasy and 
Mr. Justice Kanhaiya Lai. 
JAGAT NARAIN LAL and another— 
Plaintiffs— Appellants 


versus 

Sheik HAWALDAR and others— 
Defendants— Respondents. 

Civil Procedure Code (Act V of 1003), 0. XX, r. li— 
Pre-emption decree, form of— Date of payment, specifi- 
cation of. 

The proper fornj of a decree for pre-emption i9 laid 
down in O.XX, r. 14 of the C. P. C. The date by 
which the purchase-money should be paid must be 
specified in the decree. It is not a compliance with 
this direction of the law to say that the money is to be 
paid within a certain period from the date on which 
the decree becomes final. 

Second appeal from a decree of the Sub- 
ordinate Judge, Gorakhpur, dated the 6th 
March 1925. 

Mr. K. Verma, for the Appellants. 

JUDGMENT.— We have heaid the 
Earned Counsel in this appeal. We think 
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it must fail. The dispute between the 
parties was as to the amount of consideia- 
Uon the vendee pleading that it "as 
Rs. 3,493 and the plaintiffs asserting fna 
the price was only Rs. * he Court 

of first instance found in favour of the 
plaintiffs, but the lower Appellate Court 
has directed the pre-emptors to pay the 
full purchase money of Rs. 3.4J3. l tie 
finding of the Court below regarding the 
amount of consideration is final, lime 
is only one point to be noticed. 1 he 
decree of the Court of first instance which 
the lower Appellate Court has affirmed was 
not a proper decree in a pre-emption suit. 
The Munsif directed the pre emptors to 
pay the pre-emption money within bu 
days of the date of the decree becoming 
final. The proper form of a decree for 
pre emption is laid dewn in 0. XX, r. 14 
and the date by which the purchase money 
should be paid must be specified. It is 
not a compliance with this direction of the 
law to say that the money is to he paid 
within 60 days of the date on which the 
decree becomes final. 

In the circumstances, while dismissing 
this appeal we think it right to say that 
the plaintiffs are entitled to deposit the 
pre emption money of Rs. 3,493 odd within 
60 days from to-day’s date. 

A point has been taken here before us 
on behalf of the appellants. It is said 
that the appeal to the lower Appellate 
Court was valued at Rs. 1,693 whereas 
under the lower Court's decree the plaintiffs 
pre-emptors have now to pay Rs. 1,993 
more than the sum directed to be paid 
by the First Court. We think that this 
is an error for in the original memorandum 
of appeal the appeal is valued not at 
Rs. 1,6 >3 but Rs. 1,993. Obviously the 
error is due to a mis print in the copy of 
the lower Appellate Court’s judgment, 
z. k. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 7 of 1925, 

June 25, 1925. 

Present:— Mr. Justice Mukerji and 
Mr. Justice Boys. 

A. S. dkMELLO and another — Plaintiffs 

— Petitioners 

Tub NEW VICTORIA MILLS Co., Ld,- 
Defendant— Opposite- Party. 

Civil Procedure Code (.lei V of 1903), ss. g), 
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J 11 — Transfer of ease— Xol ice to other side, absence of 
— Illegal it y— lie vision. ■ 

A District Judge has no jurisdiction t" make 
order transferring a pending suit front one Court t" 
another at the instance of a party without giving 
notice to the other side. 

Lnchmi Xara ian v. Ualmakund, 81 Ind. Cas. "17; 
,19241 A. 1. R. (i* C.) 198: .15 M L T 1 13; 17 M L J. 
441; 20 L. W. 191; 1 1921 J M. W. N. 707; 10 0. & A. L. 
K 1033; 3 1*. L T. 023; 10 C. L J. 139; 20 Bum. L. R 
1129 22 A. L. J. 990; 51 1 A. 321: L R. 5 A. (1*. C.l 
171; 29 C. W. X 391; 1 O. W. X. 029; 4 Pat 01 (P CM. 
followed, 

A revision is competent against an order "f a 
District Judge transferring a pending suit front one 
Court to another at the instance of a party without 
giving notice to the other side. 

Fatima lie gain v. Imdad AH, 58 Ind. Cas. 5C0, 18 A. 
L. J. 351; 2 V. P. I- R |A.) 83, followed. 

Farid Ahmed v. Dulari Bibi, 6 A. 233; A. 5' X. 
,18811 45; 3 Ltd. Dec. (x. s ) 842, dissentsd front. 

Buddhoo Lai v. Meua Bam, 03 Ind. Cas. 15; PJ A. L. 
J. 558; 13 A. 564 (F. B ), distinguished. 

Civil revision from an order of the Dis- 
trict Judge, Cawnpore, dated the 22nd 
December 1924. 

Mr. -V. P. Ashthana , for the Applicants. 
Mr. J. M. Banerji , for the Opposite Party. 
JUDGMENT.— This is a petition m 
revision against an order of the learned 
District Judge of Cawnpore transferring a 
certain suit pending in the Court of one 
Subordinate Judge of Cawnpore to the 
Court of another Subordinate Judge at the 
same place. The complaint is that this 
order was passed at the instance of one of 
the parties without issuing a notice to the 

other. . . . . . 

A preliminary objection has been taken 

to the effect that no revision lay and the 
case of Farid Aimed v. Dulari Bibi (1) has 
been cited as an authority. On behalf of 
the applicants the case of Fatima Began 
v. Imdad AH (2), has been cited, for the 
respondents it has been urged that the 
earlier case is a two Judges case .and the 
later case is a single Judge case and, there- 
fore, the earlier case is of greater weight 
than the later case. We have examined the 
case in Farid Ahmad v. Dulan Bibi (1) but 
have been unfortunately (with respect) 
unable to appreciate the grounds of the 
decision. The learned Judges appear to 
sav that the ultimate decree was an appeal- 
able one and, therefore, no revision lay. 
But the decree that could be passeu 
bv the second Court would practically 
have nothing to do with the ques ion 
of transfer. It is true that a question 

(1, 6 A. 233; A. W. N. (1884) 45; 3 Ind. Dec. (x. s 
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(2)58!rd. C&s - 


18 A. L. J. 351; 2 U. P. L. R. 


of jurisdiction might be raised after 
the transfer in the .Second Court. But if 
that he so, the anomalous position would 
arise, viz: the subordinate Court would be 
sitting to decide whether the superior Court v 
which made the order of transfer was right 
or not in making it. We prefer to follow 
the later cast-, we being also in agreement 
with it. The Full Bench case of Buddhoo 
Lai v. Meua Ram (3) was also cited on 
behalf of the respondents, but that case is 
clearly distinguishable. Here the District 
Judge so far as the “case" was before him 
decided it altogether. This distinguishes 
the present case before us from the ease 
before the Full Bench. 

We are of opinion that a revision does lie 
on account of the provisions to be found in 
cl. (c) of s. 115 of the C. P. C. The 
learned Judge having acted illegally or 
with material irregularity in the exercise of 
his jurisdiction. We may also say that the 
learned Judge could not acquire jurisdic- 
tion to make the order of transfer at the 
instance of a party without giving notice 
to the other side; [see Lachmi Narayan v. 
Balmakund (4). 

The preliminary objection fails and the 
application succeeds. We set aside the 
order of the learned District Judge and 
remand the petition of the respondents for 
transfer to him for disposal after issuing 
notice to the opposite party, viz: the peti- 
tioners in this Court. Costs in this Court 
to abide the result, and will include Coun- 
sel’s fees on the higher scale. 

X. ii. Application accepted. 


(3) G3 Ind. Cius. 15; 19 A. L. J. 558; 43 A. 561 

' 1 (4? 61 Ind. Cas. 747; (1921) A. I. R. (P C.) 198; 35 M 
L T. 143; 47 M. L. J 441. 20 L. W. 491; (1924) M. * 
X 707; 10 O. A A. L. R 1033; 5 P. L. T. 023; 40 0. L 
J 139; 23 Bom. L R. 1129; 22 A. L. J. 990; 51 1. A. 321; 
L R 5 A. (P. C.) 171; 29 O. W. N. 391; 1 O. W. N. 629; 
I Pal. G1 (P. CM. 





t&OtttlMfl 

CALCUTTA HIGH COURT. 

Criminal Revision No. 353 of 1925. 

July 10, 1925. 

Present:— Mr. Justice Suhrawardy and 
Mr. Justice Panton. 

E. J. JUDAH AND others — Accosed 
Petitioners 
versus 

EMPEROR— Opposite-Party. 

Penal Code (.Id XLV of 1800), ss. 23, 2!*, 378, ill. ( j ), 
3S0— Article given for repairs— Repairs not finished 
within fixed or reasonable time— Owners right to take 
back article before completion of repairs -Workmans 
lien for repairs done in part— Removal of article by 
owner without paying for incomplete repairs— Theft- 
Contract .let (IX of 1872), ss. .5.5, 170. 

Where a certain sum is fixed for the repair of an 
article and there is nothing to indicate that the re- 
pairer would be entitled to receive remuneration for 
a part of the repair, he has no right to retain the 
article until he receives his remuneration for the 
amount of work done. [p. 2!H), col. l.j 

A person who is entrusted to repair a certain 
article is not entitled to claim lienor to refuse to 
part with it after doing a certain amount of work 
which makes no improvement thereupon, and the 
owner is entitled to recover it from him without 
paying for such work, [ibid.) 

The owner of a kettle gave it to a workman for 
repairing it within 6 or 7 days for Rs. 6. After 11 
or 12 days when the owner demanded return of the 
kettle the workman said that he had not completed 
repairs but that he would return the kettle if he 
was paid Rs. 5 for the part of the work lie had 
already done. The owner refused to pay the amount, 
took away the kettle from the almirah and walked 
out of the shop: 

Held, (1) that s. 170 of the Contract Act had no 
application to the case and that the workman had no 
lien over the kettle; [ibid.] 

(2) that even if the owner acted improperly in 
demanding and taking back the kettle, he was not 
guilty of an offence under s. 380, Penal Code, as his 
object was not to cause wrongful loss to the workman 
or wrongful gain to himself but to recover his kettle 
after the lapse of reasonable time. [p. 290, col. 2.) 

Rule against an order of the Chief Pre- 
sidency Magistrate, Calcutta, dated the 
27th April 1925. 

Mr. Pugh and Babu Promode Kumar Ghose. 
for the Petitioners. 

Mr. Khundkar, Depuly Legal Remem- 
brancer, for the Crown. 

„ , JUDGMENT. 
Suhrawardy, J.-The three accused 

ooa T f- 336 ^ ave ^ een c °nvicted under s. 
3o0, Indian Penal Code and sentenced to 
imprisonment till the rising of the Court 
and to pay a fine of R 9 . 75 each or in de- 
wult to one month’s rigorous imprisonment, 
ihe case for the prosecution is that the 
accused No. 1 gave a kettle for repairs to 
the complainant who has an electric repair- 
shop at 7/1, Middleton Street, 11 or 12 days 
before the occurrence (as stated by the 
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complainant) or on the 28th March as stated 
bytheaccused in the petition filed in this 
Court. The complainant promised to finish 
the repairs within 0 or 7 days. On the 
ISth'April the accused went to the shop and 
demanded return of the kettle. The com- 
plainant refused to part with it as the re- 
pairs were not complete and ultimately 
agreed to return it to the accused if he was 
paid Rs. 5 for the repairs already done I 
may mention here that the amount fixed for 
the repair of the kettle was Rs. G. The ac- 
cused refused to pay the amount, took 
away the kettle from the almirah and walked 
out with it. He was accompanied by the 
other accused and all of them were tried 
and found guilty as stated above. In order 
to sustain a conviction under s. 380, Indian 
Penal Code, it must be found that the ac- 
cused dishonestly took the property out of 
the possession of the complainant, and 
"dishonestly” has been defined as meaning 
"with intent to cause wrongful gain to one 
person and wrongful loss to another person.” 
It is necessary, therefore, to prove in this 
case, all the other facts being admitted, that 
the accused took away the article from the 
possession of the complainant with the 
intention of causing wrongful gain to 
himself or wrongful loss to the com- 
plainant. The matter stands thus: The 
complainant took the article for repairs 
on promise^ to finish them within G or 
7 days. Not having done the work 
within the time stipulated, the accused 
went to his shop and took, admitting for 
argument's sake, forcible possession of the 
article. Did he, in these circumstances, 
commit the offence of theft ? My answer to 
the question is in the negative. It is argu- 
ed on behalf of the prosecution that the 
complainant had a lien on the kettle and the 
accused having removed it from his posses- 
sion^ committed an offence as defined in 
s. 378, Indian Penal Code, and illustrated 
in illustration (;') to that section. The 
learned Trial Magistrate also relied upon 
illustration O') to find dishonest intention 
of the accused. Illustratiou O') runs thus:— 

' ^ A owes money to Z for repairing the 
watch, and if Z retains the watch lawfully 
as a security for the debt, and .4 takes the 
watch out of Z's possession with the inten- 
tion of depriving Z of the property as a 
security for his debt, he commits theft in- 
asmuch as he takes it dishonestly ’’ Appa- 
rently the framers of the Code had in theft 
mind the provisions of the law of contra^ 
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as embodied in s. 170 of the present Con- 
tract Act, which creates a lien in favour of 
the bailee over goods on which he has spent 
labour or skill and forwhichhe is eniitled 
to remuneiation. The learned Deputy 
Legal Remembrancer in support of the 
conviction argues that the complainant 
had a lien of Rs. 5 on the kettle for 
the amount of work done. This raises 
the intricate cpiestion of civil law re- 
lating to "quantum meruit." In the first 
place who has to determine that the com- 
plainant is entitled to Rs. 5? In the second 
place, as has been held in thecaseof Skinner 
v. Jager (1), where a certain sum is fixed 
for the repair of an article and there is 
nothing to indicate that the repairer would 
be entitled to receive remuneration for a 
part of the repair, he has no right to letain 
the article until he receives his remunera- 
tion for the amount of work done. There 
is no evidence in this case that there was 
any agreement or understanding, implied 
or express, between the parties, that if the 
kettle is repaired even in such a way as to 
be useless (the complainant admits it is use- 
less in its present state), the complainant 
will be entitled to lemuneration for the 
amount of work done. I am of opinion 
that complainant had no lien over the 
kettle and s. 170, Contract Act, does not 
apply. 

We have been referred to the case of 
Queen-Empress v. Gangaram Santram (2), 
and upon the authority of that case it is 
argued that in order to constitute theft it is 
enough if the property is removed from the 
possession of a peison who has an apparent 
title or colour of a right to it. ( )n the facts 
of that case, though scantly reported in the 
report, the decision may be justifiable. But 
on the plain reading of the section of the 
Indian Penal Code, I think it must be 
clearly established that the accused did not 
commit the act with the intention as defin- 
ed in s. 24, Indian Penal Code. It will be 
preposterous to lay down a6 a general rule 
of law that a person who is entrusted to 
repair a certain article is entitled to claim 
lien or to refuse to part with it after doing 
a certain amount of work which makes no 
improvement thereupon and the owner is 
not entitled to recover it from him without 
paying for such work as has been done. If 
I give a piece of cloth to a tailor to make 


(1 , G A. 139; A. W. N. (1883) 263;3Ind. Dec. (s.s.) 

746 . 

9 H. 135; 9 Ind. Jur. 313; 5 Ind. Dec. (s. s.J CO. 


a coat and he sends only a sleeve but does 
not do the rest of the work within the time 
stipulated or within a reasonable time, 1 
have no right, according to the view urged 
on behalf of the Ciown, to take back the 
cloth until I have paid for the work done. 
In the present case the complainant failed 
to perform his part of the contract, namely, 
to do the work within 6 or 7 days and the 
accused was justified in asking for a return 
of the article if the work was not done 
within a reasonable time. The learned 
Deputy Legal Remembrancer refers to 
certain sections of the Contract Act which 
deal with certain circumstances where time 
is of the essence of the contract. In a case 
where time is not of the essence of the con- 


tract, it must be performed within a reason- 
able time. In simple every day transaction 
like the present it is not inconsistent with 
law to look to the common sense side of the 
matter. Kettle is an article of every day 
use. A man may require to have this 
household article lepaired with as little 
delay as possible. According to the accus- 
ed it was retained by the complainant for 
20 davs and according to the complainant 
for 11 or 12 days. Conceding that the ac- 
cused acted improperly in demanding and 
taking back the article, they have not 
certainly acted dishonestly. Their inten- 
tion was not to cause wrongful loss to com- 
plainant or wrongful gain to themselves but 
to recover their thing after lapse of reason- 
able time. In my opinion the conviction 
cannot stand. 1 hold that the conviction of 
the petitioners under s. 38U is bad in law. 
I must express, however, my strong disap- 
proval of the conduct attributed to the peti- 
tioners-conduct unworthy of gentlemen 
which they claim lobe. The conviction o 

the petitioners and the sentences passed 

upon them are set aside. The fines, if pai . 
will be refunded. 

Panton, J.-I ^ ulemaJeaiM , 


ALLAHABAD HIGH COURT. 

Civil Revision No. 84 of 19*>. 
July 22, 1925 

Present;— Mr. Justice Daniels. 
labu DWARKA PRASAD-ArPLiCANT 


versus 

MAKUND SAR UP— Opposite Party 
Criminal 
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170- Penal Code (Act XLY of ISOO), *s. 103, A7/ - 
Perjury— Using forged document as genuine— Com- 
plaint by Court— Preliminary emjuiry, whether neces- 
sary— Complaint, whether must specify false state- 
ment. 

Section 195 of the Cr. P. C. is a restrictive section 
and there is nothing in that section or in s. 476 of 
the Code to prevent a Court from making a com- 
plaint under the ordinary law in respect of an offence 
under s. 171 of the Penal Code which it rinds to 
. have been committed before it. [p. 292, col. l.’j 

The rinding of a competent Court that a docu- 
ment produced before it is a forgery or that a 
witness has committed perjury before it, is sufficient 
r prima facie ground for a complaint under s. I74» of 
the Cr. P. G\, and no preliminary enquiry is neces- 
sary in such a case before making a complaint, [ibid.] 


In making a complaint of an offence under s. 193 
of the Penal Code, a Court should quote the passages 
. ifl the statement of the accused in respect of which 
the complaint is made. Where, however, there is no 
doubt as to what is the statement complained of the 
complaint is not rendered invalid by the mere 
omission to specify therein .the statement com- 
plained of. [ibid.] 

Revision from an order of the Dis- 
trict Judge, Bulandshahr, dated the 13th 
February 1925. 

Mr. Kumuda Prasad, for the Appellant. 

Mr. U. S. Bajpai , for the Respondent. 


JUDGMENT.— This is an application 
for revision of an order of the learned 
. District Judge of Bulandshahr upholding a 
complaint of au offence under s. 471, Indian 
, renal Code, made by the Munsif of Ghazi- 
abad against the applicant Dwarka Prasad. 
The learned District Judge in upholding the 
Munsif 8 order also added a charge under 
s. 193, and the applicant asks that his 
application be treated as an appeal. 

Three points have been urged:— 

■ f (1 A ^ 1 8- C- is inapplicable 

to the offence under s. 471, Indian Penal 
Code, because the alleged offence was not 
committed by a party to the suit but by 
a witness; 3 

(2) that the order should not have been 
passed mthout a preliminary enquiry; and 
W that the order under s. 193 is bad 

I™/* P a f a ° es in the applicant’s evi- 
dence alleged to be false are not quoted 
m the judgment. 1 

J 11 ! fi S. point “ °ne on which there 

° f opinion between the 
different High Courts prior to the amend- 

- S!!i! 0f H- ie k C n de ^ the year 1923 - The 
Madras High Court in Govinda Iyerr. Rex 

, ™'I ‘ hat , 6 - 476 iu of 

any offence referred to in s. 195" incor- 
porated the condition laid down in s. 195 
As regards the offences enumerated in cl 


MAKBN'D SARUP. 



(c) of s. 195, namely forgery, and know- 
ingly producing a forged document, this 
section was only applicable where the 
offence was committed by a party to any 
proceeding. These words were not repeat- 
ed in s. 476, but the Madras view was 
that they were implied, and the Calcutta 
High Court took the same view. On the 
other hand the Bombay High Court in 
Waman Dinkar Kelkar v. Emperor (2), the 
Oudli Court in Ejaz Ali Khan v. Emperor (3) 
and this Court in Ganga Ram v. Emperor (4) 
took the view that the conditions of s. 195 
were not incorporated in s. 47G, and that 
the latter section applied to any of the 
offences enumerated in s. 195 whether com- 
mitted by a party to a proceeding or not. 
Tlte question is whether the position is 
affected by the extensive amendment of 
these two sections made by the Amending 
Act of 1923. Prior to the amendments 
s. 195 and s. 4 7G referred to two different 
things. Section 195 lequired a sanction 
or complaint by the Court for the prosecu- 
tion of certain offences; s. 476 gave the 
Court a quite independent power to direct 
a prosecution of its own authority and send 
the case for trial on the merits to a First 
Class Magistrate. As the Code now stands, 
both the sanction by a Court and the 
direct order by a Court directing a prose- 
cution are done away with, and the proce- 
dure in all cases is one of complaint by 
the Court. Section 195 describes the 
offences in respect of which a complaint is 
necessary, and s. 476 prescribes the proce- 
dure under which a complaint is to be 
made It seems to me that this has modi- 
fied the situation very materially, and that 
there is now strong ground for holding 
that the Legislature intended s. 476 to be 
Co-extensive in its scope with els. (b) and (c) 
ofs. 19o (1). (Clause (a) of s. 195 is not 
concerned with Courts, and s. 476 does not 
iefer to it). This, however, does not con- 
clude the matter. The case is almost 
precisely parallel to Ganga Ram v. Emperor 
(4) and as Mr. Justice Piggott pointed out 
in that case, the question so far as the 
proceeding before him was concerned was 


Tofftlt L ' J ’ 31i: (191 ° 9) w - «; » i 
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nninlv academical. Section 105 is a res- 
trictive section, and there is nothing in that 
section and s. 476 to prevent t he Munsif 
from making a complaint under the 01 di- 
nary law in respect of the offence under 
s. 471, Indian Penal Code, which he found 
to have been committed before him 

As regards the second ground argued 
before me, this was not a case in which a 
preliminary enquiry was absolutely essen- 
tial before a complaint could be filed. The 
charge against the applicant is that he filed 
a forged receipt in a suit in the Munsif's 
Court brought by Mukand Sarup against 
Musammat Parbati and others to support 
the defence taken by the defendants, and 
asserted that he had paid to the plaintiff a 
sum of Rs. 1,035 on behalf of the defendants 
which, in fact, he had not paid. The 
finding of a competent Court that a docu- 
ment is a forgery, or that a witness has 
committed perjury before it, has always 
been considered sufficient prima facie 
ground for an order under s. 195 or s. 476. 
It is urged that the applicant being a 
witness in the case had no opportunity of 
cross-examining the witnesses on the other 
side. This is no doubt true, but the wit- 
nesses were cross-examined on behalf of the 
defendants in the case who had exactly the 
same interest as the applicant in uphold- 
ing the genuineness of the receipt. 

As regards the third ground, I think it 
would have been better if the learned 
Judge had quoted the passages in respect 
of which he made a complaint in his judg- 
ment instead of merely saying that they 
were evident on an examination of the 
applicant’s evidence. There is, however, no 
doubt as to what those statements were. 
They are in the first place the statement 
that the applicant paid Rs. 1,035 to Mukand 
Sarup at various times, and, secondly, the 
statement that in the end after all these 
payments Mukand Sarup gave the applicant 
a receipt, and that this was the^ receipt 
which he produced in Court in Suit No. 
13 5 of 1023. 

There is, therefore, no ground for inter- 
fering with the older of the Court below, 
and the present application is accordingly 

dismissed with costs . 

z. k. Application dismissed. 
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LAHORE HIGH COURT. 

Criminal RtvisioN No. 18.' of 1925. 

March 13, 1925. 

Present:— Mr. Justice Scott-Smith. 

GO PAL DASS— Accused— Petitioner 

versus 

MAGHI RAM— Complainant— 
Respondent. 

Criminal Procedure Code (Act V of 1S9S), ss. 136 1 
i-VJ— Discharge of accused— Subsequent trial on same 
facts, legality of Pending proceedings— Interference 
by High Court -lie vision, powers of . 

The High Court has jurisdiction to interfere in a 
proceeding pending before a Magistrate in the exercise 
of its revisional powers and to pass an order of dis- 
charge in favour of the accused person if it considers 
such an order to be in the interests of justice, [p. 193, 
col. 2.1 

When a Magistrate has passed an order discharging 
an accused person it is competent to the same Magis- 
trate or t«» another Magistrate of co-ordinate jurisdic- 
tion to take fresh proceedings against the accused 
upon the same facts, although the order of discharge 
has not been set aside by a higher authority. Such 
a re-trial, however, should only be allowed under 
very special circumstances, and where such circum- 
stances do not exist it is improper to allow the 
accused to be re-tried on the same charge, [ibid ] 


Criminal revision from an order of the 
Additional District Magistrate, Amritsar, 
dated the 9th December 1924. 

Lala Fakir Chand, for the Petitioner. 

Lain Gobind Ram Khanna, for the Re- 
spondent. 


JUDGMENT.-On the 9th July 1923 
agin Ram lodged a complaint against 
opal Das, petitioner, under s. 458, Indian 
;nal Code, in the Court of Sardar Sundar 
ngh, Honorary Magistrate. The Magn- 
ate took cognizance of the complaint and 
sued summons to the accused under s. 
18. Several adjournments were granted to 
ie complainant in order to enable him to 
roduce evidence and he finally closed his 
ise after examining various witnesses on 
ie 15th November 1923, and on the Attn 

ovember the Magistrate passed orders 

ischarging the accused. From this order 
ie complainant applied to the Distrust 
agistrate on the revision side asking that 
irtlier enquiry should be ordered. 1M 
dditional District Magistrate passed the 
flowing order: ’The lower Court has 
loroughly sifted the evidence produced 
l- the complainant in this case and has 
scharged the accused for want of su the - 
it proof. With this finding I have no 
ason to differ and I, therefore, reject the 
■tition for revision.’ „ . 

This order is dated the 13th iebruwj 
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1924, and on the 16th February the complain- Moreover ‘!'S fT ’■ i “ 1 .& Sdf stall b! 
nt Sled a fresh complaint against the ac- down that Nothmg n th » Code * 

cused on the same facts which was made deemed to ° r ' k “ snch 

over for disposal to the Bench of Honorary power of the Hrgh Coo, to make such 

Magistrates, flection was them Ultra orders at may - » r ° 0 

r c'Sn^feto -toied'The BraS' £ abuse’ of the process of any C-. or other- 
cided, however, that there could be are-trial wise to secure the ends of jus ce S^nou 
and directed the complainant to produce 439 of the Cr. P. U, gives this Court- _ 

‘ power to exercise any or tlie powers con 

ferred on a Court of Appeal by ss. 195, 423, 
429, 427 and 428 of the Code. tSection 423 


his proof. An application for revision of 
this order was made to the Additional Dis- 
trict Magistrate who declined to interfere. 
Gopal Das has come up to this Court on 
the revision side and it is contended on his 
behalf that, having regard to the previous 
order of discharge and refusal of the District 
Magistrate to set aside that order, it is 
improper if not illegal to try him dc novo 
on the same facts. LalaGobind Ram Klianna 
for the respondent raised a preliminary ob- 


empowers an Appellate Court to pass an 
order of discharge and, therefore I can see 
no reason why this Court should not in 
exercise of its revisional jurisdiction pass 
an order of discharge if it considers such 
an order to be in the interest of justice. 

In Emperor v. Kiru (3), it was held that 
when a Magistrate has passed an order dis- 


jection that this Court has no power to charging an accused person it is competent 


interfere on the revision side in exercise 
of the powers conferred upon it by s. 439 
of the Cr. P. C. He referred in support of 
his argument to Azivi Khan v. Empress (1), 
where it was held that the revisional powers 
conferred on the Chief Court by s 439 of the 
Cr. P. C. do not include the power of setting 
aside, while the trial of the accused is still 
pending, interlocutory orders by which no 
penalty is imposed on the accused, e. g , 
an order overruling an objection taken on 
behalf of the accused to the jurisdiction of 
the Magistrate to entertain the charge, on 
the ground that a similar complaint had 
been previously made against the accused 
and dismissed. 

This authority, no doubt, supports the con- 
tention of Mr, Gobind Ram Klianna but it 
has not been followed in later years certain- 
ly by the Chief Court or by this Court. In 
a recent case reported as Khairati Ram v. 
Malawi Ram (2), this Court interfered on 
the revision side and held that the Magis- 
trate had no jurisdiction to start certain 
proceedings against a certain person for an 
offence under s. 465 of the Indian Penal 
Code, except on the complaint in writing of 
the Court in which the forged document 
was produced in evidence and quashed the 
proceedings taken by the Magistrate as 
having been taken without jurisdiction 
Similarly in other cases this Court has on 
the revision side set aside charges framed 
jn the course of a trial uuder the Cr. P. C. 

(1) 45 P. R. 1885 Cr. 

. (2) 85 Ind. Cas. 377; 5 L. 550; 26 Cr. L. J 537 - mow 


to the same Magistrate or to another Magis- 
trate of co-ordinate jurisdiction to take 
fresh proceedings against the accused upon 
the same facts although the order of dis- 
charge has not been set aside by higher 
authority. It must, therefore, be held in 
accordance with this ruling that there is 
nothing absolutely illegal in the present 
proceedings. It was, however, further held 
by the same Full Bench that “Generally 
speaking further enquiry after discharge is 
improper unless the order of discharge was 
manifestly perverse or foolish; or was based 
upon a record of evidence which was ob- 
viously incomplete." Now in the first case 
against the petitioner the complainant pro- 
duced all the evidence which he had to 
produce and finally closed his case. The 
order of discharge was, therefore, passed 
after full enquiry and the Additional Dis- 
trict Magistrate when application was made 
to him refused to set that order of dis- 
charge aside. Under these circumstances 
I consider that it would be manifestly im- 
proper to allow the accused to be re tried. 
I think that such a re-trial should only be 
allowed under very special circumstances 
and no such circumstances have been alleg- 
ed in the present case. I, therefore, quash 
the proceedings before the Bench of Hono- 
rary Magistrates and direct that the peti- 
tioner be discharged. 

z k. Proceedings quashed. 

(3) 11 Ind. Cns. 132: 10 P. R. 1911 Cr.; 21 P W R 
1911 Cr.; 12 Cr. L. J. 361; 205 P. L. R. 1911 (F. B.). 
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CALCUTTA HIGH COURT. 

Criminal Revision No. 237 of 1924. 

June 24, 1924. 

Present:— Justice Sir Babin gton N'ewbould, 
Kt., and Mr. Justice Chakravarti. 

REZ MUHAMMAD and othbrs- 
Appi.icants 
2 'c rsus 

EMPEROR -Opposite Party. 

Criminal Procedure Code i.lct 1’ of /W)V, s. - 
Examination of accused, nature of. 

What is necessary for the purpose of s. .112. t'r 1’. 
C., is that the accused should he brought face to face 
solemnly with an opportunity given to him to make a 
statement from his place in the dock in order that the 
Court may have the advantage of hearing his defence 
of he is willing to make one with his own lips. The 
section must not be interpreted so as to give the 
Court the power to cross-examine the accused, jp. 294, 
col 2.] 

Where a Court asks an accused, “What is your 
defence", and he replies, "I am innocent", it is 
sufficient compliance with s. .142, Cr. 1*. C. [p. 294, col. 
1 .] 

Mr. Narendra Kumar Bose (for Sir Proms 
Chandra Mitter), Messrs. Debendra Narain 
Bhattacharjee and Nisitha Nath Ghatlak, 
for the Applicants. 

Mr. Khondkar . for the Crown. 

JUDGMENT.— This Rule has been 
granted on two grounds. The first is that 
the Magistrate who tried the case did not 
comply with the mandatory provisions of 
s. 342* of the Cr. P. C In this case the 
Trial Magistrate did in fact question the 
accused after the witnesses for the prosecu- 
tion had been examined and cross-examined 
and before they were called on for their 
defence. It is, however, contended that the 
questions put to the accused at this time 
were not such as required by s. 342, Cr. P. 
C. Five accused were tried and one was 
acquitted. To all the accused the same 
question was put, "what is your defence." 
Two of them replied, "I am innocent. I 
will file a written statement." The other 
two replied, "1 am innocent." It is argued 
that the questions put to these accused 
were not of the nature contemplated by 
the section, that is to say, the Court did 
not question the accused generally on the 
case for the purpose of enabling them to 
explain any circumstances appearing in the 
evidence against them. In support of this 
contention reliance is placed on the decision 
of a Bench of this Court in the case of Sail- 
endra Chandra Singh v. Emperor (1). In that 


case the record of the examination of the ac- 
cused afterexamination of all the prosecution 
witnesses was in the following words only 
‘‘Plea?— Not guilty.” The learned Judges 
who decided that case were not prepared 
to say that there had been in that case 
substantial compliance with the provisions 
of s. 342. But we do not think that that 
case is sufficient to support the point that 
is urged before us now. There is a great 
difference between asking an accused per- 
son, what is his plea and asking him, what 
is his defence. It has been for many years 
the more usual practice to interpret the 
s. 342 as requiring the Court to give the 
accused an opportunity of stating his de- 
fence, if he wishes to do so. It has been 
repeatedly held that this section must not be 
interpreted so as to give the Court the power 
to cross-examine the accused. The result is 
that in t he majority of criminal cases that 
come to this Court in fact in nearly all of 
them we find that the questions put to the 
accused under this section are of a formal 
nature in words similar to those which have 
been used in the present case. The only 
reported case in which the plea now urged 
has been decided in the petitioners’ favour 
is the decision of a single Judge of the 
Patna High Court in the case of Bhokhari 
Singli v. Emperor (2) from the view expressed 
in that judgment we must respectfully 
differ. The maxim of optimus legis inter- 
pret consuetudo is applicable to the point 
we have to decide and there can be no 
doubt that the usual practice has been 
followed in the present case. The object 
of the section has been pointed out by Mr. 
Justice Rankin in Promoth a NathMukho- 
padhya v. Emperor (3). We are in agree- 
ment with the view there expressed that 
what is necessary is that the accused should 
be brought face to face solemnly with an 
opportunity given to him to make a state- 
ment from his place in the dock in order 
that the Court may have the advantage 
of hearing his defence, if he is willing to 
make one with his own lips. In the present 
case the accused were given an opportunity 
of making their defence with their own lips 
if thev wished to do so, and they clearly 
showed that they did not wish to do so. 
For the above reasons we hold that tins 


(2) 81 lnd. Cas. 
25 Cr. L. J. 711; i 


11)0; (1924) Pat. 198; 5 P. L. T. 115; 

1921) A. I. R. (Pat.) 791. 

. 79?- 27 C. W. X. 389 at p. 405; 
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ground ou which the Rule has been issued 

must fail. , . . 

As regards the second ground we think 

the petitioners have a good case. The 
learned Sessions Judge who heard the 
appeal thought it necessary to have a map 
of the locality prepared by a competent 
surveyor. This map was prepared and for- 
warded to him. Though no reference is 
made to the map in the judgment it seems 
incredible that after the map had been pre- 
pared it should not have been used by the 
Court of Appeal; nor can we accept the con- 
tention raised on behalf of the Crown that 
it was not used as evidence. If it was used 
it must have been used as showing the re- 
lative position of certain plots, that is to 
say as evidence of the positions of these 
plots. 

We accordingly make this Rule absolute 
on this ground only. We set aside the 
judgment of the Appellate Court and direct 
that the appeal be re-heard. If in the view 
of the Appellate Court it is necessary to 
make use of the map evidence, it should be 
taken under the provisions of s. 4-8, Cr. P. C. 
to prove it properly. 

s. d. Application allowed. 


PATNA HIGH COURT. 

Criminal Revision No. 10# of 1925. 

May 6, 1925. 

Present Mr. Justice Macpherson. 

Dabu HARBANS NARAIN SINGH and 
’ others— Petitioners 
versus 

MOHAMMAD SAYEED and others— 
Opposite Party. 

Criminal Procedure Code (Ac! V of I89S). ss. 107 , Hi, 
HJ, iS9— Dispute regarding land— Order confirming 
possession of one party without following procedure 
laid down in s. 11,5, legality of— Revision. 

The Police submitted a report to a Magistrate re- 
commending action under s. 144 followed by pro- 
ceedings under s. 145 of the Cr. P. C. in respect 
of a plot of land against certain parties. On this 
report the Magistrate passed an order directing 
that the parties should appear before him on a cer- 
tain date and that in the meantime they should not 
commit a breach of the peace by going to the land 
in dispute. On the parties appearing before him the 
Magistrate heard the lawyers and passed an order to 
the effect that one of the parties was in possession of 
•he land and that the others were forbidden to inter- 
fere with the former's possession. The order wound 
up by saying that in case of interference with such 
possession the parties guilty of interference would 


235 

be proceeded against under s. 10* of the Cr. P. (J., and 
that if they had any right they had better go to the 
Civil Court. On revision: . 

Ilcl'l, that the order passed by the M icntrate was, 
in substance though not in form, an order under s. 
115 of the Cr. P. C., and that having been passed 
without observing the formalities iiidi-i'-’ns ible under 
that section was passed without jurisdiction and must 
be set aside, (p. 2D6, col. 2.) 

Criminal revision from a decision of the 
District Magistrate, Monghyr, dated the 14th 
February 1925, affirming that of the Sub- 
Divisional Magistrate, Monghyr, dated the 
14th January 1925. 

Messrs. K. B. Dutt and P. C. Rai, for the 
Petitioners. 

Mr. Xcyamatullah, for the Opposite Party. 

JUDGMENT.— This is an application 
against an order dated the 14th January 
1925 of the Sub-Divisional Magistrate of 
Monghyr. 

On 19th November 1923 an order under 
6. 144 of the Cr. P. C. was made absolute 
by a Deputy Magistrate of Monghyr against 
the petitioner Ilarbans Narain Singh and 
also the opposite party Rita Singh with 
the result that the opposite party 
Muhammad Ishaq was directed to be 
retained in possession of an area of 30 bighas 
which was the land in dispute between the 
parties or a part of it. The Magistrate 
added that if the parties to the proceeding 
created trouble after the expiry of two 
months, action under s. 107 or s 145 of the 
Cr. P. C. would be taken. Harbans Narain 
moved the High Court and on 1st February 
1924 this Court set aside the order on the 
view that it was not one which could be 
properly made under s. 144. The learned 
Judge further directed as follows: 

“If there is any apprehension of a breach 
of the peace it will be open to the Magis- 
trate to take proper proceedings according 
to law." 

On the 2nd December 1924 the Police 
submitted a report recommending action 
under s. 144 followed by proceedings under 
s. 145 in respect of a plot of 40 bighas (out 
of a large area of about 163 bighas) which 
apparently includes the area of 30 bighas 
already mentioned, and showing the peti- 
tioners as first party, Muhammad Saiyid and 
others as second party, Fazal Karim and 
Ishaq, already mentioned, as third party 
and Rita Singh as fourth party. On that 
report the Snb Divisional Magistrate passed 
the following order on 9th December 
All parties should appear before me 
with their documentary evidence on 20th 
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December. Meantime they should not 
commit a breach of the peace by going 
to the lands in dispute.” 

On 12th January he "heard the lawyers 
for the first three parties” and two days 
later passed the order of which revision 
is sought. It runs as follows : — 

"The first party claim the land as 
bakast, but there is no documentary evi- 
dence in support of their claim that this 
particular land is bakast. The second 
party claimed settlement of 40 bighas of 
the disputed land from the previous maliks 
and produced rent receipts in support of 
their claim. He was also sued by the late 
maliks of 12-annas, etc., share for arrears 
of rent. The third party claims 30 bighas 
out of the disputed land as his raiyati 
but the rent receipts filed do not seem to 
be reliable. The fourth party claim to 
be sub-tenants of the second. 

I consider that the second party are in 
possession 40 bighas of the disputed land. 
The others are forbidden not (sic) to inter- 
fere with their possession. If they do, they 
will be proceeded against under s 107, Cr.P. 
C. They had better go to the Civil Court 
if they have any rights." 

Mr. K.B. Dutt on behalf of the petitioners 
contends that the order is a judicial one 
and that this Court has jurisdiction to 
set it aside. On behalf of the opposite 
party it is suggested that the order is a 
judicial one under s. 144 which should not 
be set aside as it has spent its force. 

In his explanation the Sub-Divisional 
Magistrate claims that his order was an 
executive one, and states that he thought 
it necessary before taking action under 
the Cr. P. C. to hear the parties but that 
after hearing them he did not consider 
that any action under the Code was neces- 
sary. Some support for the view that the 
order is an executive one might be derived 
from the fact that in the copy of the order 
filed with the petition the designation 
“S. D. O." is appended to the initials of 
the Magistrate but those letters do not 
appear in the original. 

If the order was passed by him as a 
Court, the Magistrate manifestly could not 
avoid responsibility now by saying that 
he passed the order in an executive capacity. 
It is, however, difficult to say what the 
order really is. It does not indeed purport 
to be passed under s. 144 or s. 145 and the 
Sub-Divisional Magistrate apparently desir- 
ed to avoid issuing orders under s. 144 be- 


cause this Court had set aside a similar 
order, and also to avoid taking proceedings 
under s. 145 to which the order of this 
Court pointed but which besides being 
troublesome too often lead to nothing, 
as they have to be set aside on techni- 
cal grounds. But actually the order 
passed differs little from the previous 
order which was set aside by this Court 
(except in the fact that it does not purport 
to be made under s. 144) and that order was 
set aside on the ground that though passed 
under s. 114 it was actually one contemplat- 
ed by s. 145 which was passed without 
observing the formalities indispensable 
under the provision. It is difficult to see 
that the order now challenged is anything 
else than a thinly disguised order under 
s. 145. In substance though not in form 
the Sub-Divisional Magistrate took action 
under the Cr.P.C. and once again passed an 
order under s. 145. He decided a question 
of disputed possession and forbade inter- 
ference with the possession of the party in 
whose favour he decided, directing the 
opposite parties to the Civil Court He 
could not do this executively. The mere 
fact that he proposed to enforce his order 
by action under e. 107 of the Cr. P. C. in- 
stead of by a prosecution under s. 183 of 
the Penal Code hardly affects the matter. 
A similar reference to s. 107 had been made 
in the illegal order under s. 144 which 
this Court had set aside. I am constrained 
to the conclusion that the Sub-Divisional 
Magistrate acted judicially and passed with- 
out jurisdiction an order which he could 

only pass under s. 145. 

The Rule is made absolute and the order 
of the l ltli January is set aside. It is of 
course open to the Migistrate to take anj 
proceedings to keep the peace which are 
warranted by law, but he must face tne 
position squarely and realise that an order 
comtemplated by s. 145 cannot be passed by 
a short cut such as was taken in the preseni 

instance. , . , . 

z K - Iiule made absolute. 
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MADRAS HIGH COURT. 

Rbperked Trial No. 47 of 1924 

AND 

Criminal Appeals Nos. 297 and 337 
of 1924. 

October 23, 1924. 

Present:— Mr. Justice Krishnan. 

[Ou a difference of opinion between 
Mr. Charles Gordon Spencer, Officiating 
Chief Justice, and Mr. Justice Reilly. j 
In re GAM MALLU DORA alias 
MALLAYA and others— Accused- 
Appellants. 

Criminal Procedure Code (.Id V of ISOS), ss. 23 J, 
239— Penal Code (Ad XLY of IS0O), s. 121— Waging 
/»*>/•; n«# L'inn—VnriAu* i ncidents on various dates 
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war against King— Various liaiuimo uh i u i iuu« uuiw 
— Continuing offence— "Same transaction Joint trial 
of persons accused of various acts, legality of. 

Six persons were jointly tried for the offence of 
waging war against the King, by attacking and loot- 
ing a number of Police Stations on various dates and 
by attacking the forces of the Crown at various 
places on different occasions. It was shown that one 
of the accused joined the party waging war only long 
after some of the other accused had ceased to be’ mem- 
bers of that party. But all the accused were found 
to be followers of one leader animated throughout 
with the same motive of overthrowing the British 
Government : 

Held, Per Spencer ; Offg. C. J . and Krishnan, J. t 
(Reilly, J., dissenting) that the various incidents which 
constituted the waging of war were parts of the same 
transaction and that the joint trial of the accused was 
justified under s. 239 (l) of the Cr. P. C. (p. 307 col 2 ] 

Per Krishnan, J.— The question of the legality of 
a joint trial really depends upon the accusation made 
and not upon the result of the trial; provided that 
the accusation is a real one and not a mere excuse for 
a joinder of charges which cannot be otherwise joined, 
[p. 306, col. 2.J 

Abdut Salim v Emperor. 69 Ind. Chs. 145; 49 C. 57.1; 

<““> a u< - <° » 

lhe waging of war is a continuing offence begin- 
ning with the first act of war and going on till the war 
is ended in some manner, [ibid.] 

™° var : ou ; incidents in a war maybe so discon- 

, f\v f T d ‘i Ierent tra °sactions. But the ques- 
tion whether they form parts of the same transaction 

? r ^ necessardy be held to be different transactions 
has to be judged on the facts of each case, [ibid ] 

JsleZl deC ‘ de whether di ^ent 

acts are parts of the same transaction are proximity of 
time, unity o place, unity of purpose or design and 

them* 1 Aim U £ cilon ‘ II 18 not necessary that all of 
them should be present to make the several inci- 
dents parti of the same transaction. Unity of place 
and proximity of time are not important tests at all* 
but the main test is unity of purpose. Jffi various 
acta are done in pursuance of a particular end in. 

and as accessory thereto, they may be treated £ 
parts of the same transaction, [p. 307, col 1 1 

series of ^ts are so 


In OAM MALLU DORA. 

s. 235 of the Cr. P. C. authorizes persons accused 
of doing those acts to be charged and tried at one 
trial for them all. Section 239 ul\ of the Cr. P. C. 
authorizes the trial of more persons than one on one 
charge and at one trial if they arc accused of different 
offences committed in the course of the same trans- 
action. [p. 290, cols. 1 & 2.1 
Intervals of time between the commission of a 
reries of acts do not necessarily import want of con- 
tinuity when the aims of those jointly tried have 
throughout been directed to one and the same objec- 
tive. [p. 299, col. 2.] 

The waging of war is essentially a continuing offence, 
in which several incidents, which may in themselves 
be separate offences, may be comprised. ( p. 299, col. 1.] 
Rebellion implies a state of being rather than the 
doing of any act, although for a conviction it is neces- 
sary to prove that some overt act was committed by 
the offender. Rebellions and wars continue until they 
are suppressed by capture or destruction of the rebel 
forces or by the rebels laying down their arms and 
making their submission as subjects to their Sovereign 
and receiving his pardon, [ibid.] 


Per Reilly, J. (cii$$en*i<nfe.) - The charge in a Sessions 
trial must be based on evidence given before the Com- 
mitting Magistrate. A misjoinder of persons cannot be 
escaped by deliberately making the charge wider than 
the evidence produced to support it, in order to repre- 
sent all the persons tried as accused of all the offences 
or incidents included, though there is no prospect 
nor intention of proving more than that each is guilty 
of some of them. [p. 303, col. 1.] 

A non-continuing offence is necessarily one transac- 
tion: a continuing offence may or may not be so; 
persons accused of the same continuing offence may 
be tried together so far as their offence is confined to 
one transaction, (p. 304, col. 1.) 

An offence cannot be treated ns necessarily one 
transaction- merely because it is a continuing offence 
On the contrary s. 239 of the Cr. P. C. implies tlm» a 
continuing offence may embrace more than one trans- 
action, but only so far as it is concerned with one trans- 
action, can more arsons than one he tried together 
for it. The section allows the Court to trv several 
persons together for the same continuing offence of 
waging war within the limits of one transaction but 
not if the offence alleged covers more than one trans- 

a a '““j . D J der S ' ( 39 [d l SeVeral P ersons may be charg- 
ed and tried together when accused of different offences 

committed in the course of the same transaction; but 

s ™™aT\ibidT m ° Ve the 831,16 meanin e «8 in 

The provisions of the Cr. P. C. regarding eharces 

-?rr d ‘° 8im P llf y and define within Reasonable 

^m?ti^ e i rgeS h f!u &Y \ e trie<1 at one Md the 
same time and so avoid the embarrassment of the ao 

cased. Tp. 304. col. 2; p. 305, col. 1.] “ C 

*‘ r ' s ^ry desirable that Public Prosecutore and the 

Courts should give full effect to the spirit of the nro- 

V,Sl0n3 /w 6 , Cr P r a instead of straining K S 

cover doubtful cases. Tp. 305, eol. 1,] iem ,0 

p T !kt?» neral n,1 ®. i8 . laid do "' n in s. 233 of the Cr P 
C that for every distinct offence there shall be a 

rate charge separately tried. The principle is that 
the accused person shall have a simple „ 

meet and the Court a clear issue to trv Bnf to tK 
general rule certain exceptions are made in ss 234 
All the.se exenn mne or.™ « . -oy. 


connected by immunity of pu^and SSiU- *39 

of action as to form not only one transaction K,, . A 1 exceptions can, however, be intern«uJi 

single offence, proximity of time l.etJL « i a as not Jo conflict with the general nrin.;..i„ P .u‘ d . S0 


smgle offence, proximity of time bet^"^. 

°J ll ] e vario f acts composing that offence not be- 
ing the sole test of the unity of the transact io^ 


as not to conflict with the general p inciuKh t tb° 
accused should not be perplexed 1 «„?i n the 
should not be confused by comSLnSlL 1 ^ ° 0Urt 
or diaconnectsd 
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exceptions if must iw*vt*r be fur^otten that they arc- 
exceptions to the general rule and, therefore to be 
interpreted with strictness and, so far as they affect 
the defence of accused j>ersons. with the utmost strict- 
ness [p. 304, col. 2.' 

It is entirely wrong to appn ach the interpretation of 
t he word “transaction" in s. 233 or s 23!) of the Cr l\ 
C. with the* idea of ascertaining how far etymologically 
it will extend, how far the thread «»f continuity im- 
plied in it can be stretched, how far its meaning can 
be strained without an obvious breakdown. il>id.\ 
The word ‘ transaction in ss. 233 and 23!) of the Code 
must not be interpreted in any special or artificial or 
conventional or technical way but as it is ordinarily 
used by men of education and com mon-sense. If you 
cannot speak of a series of events as a transaction in 
the ordinary sense in which that word is used, you can- 
not try a number of persons together in respect of 
those events by attributing a special and unusual mean- 
ing to the word in s. 23 It of the ( ode. |p. 305, col. l.j 

The ordinary meaning of the word ' transaction'* 
cannot Ik- stretched so as to make it embrace all the 
incidents of a long c >ntinued rebellion spread over a 
wide area and extending over many months. {Hid. 

Is Referred Trial No. 47 ok 1924. 


Trial referred by the Court of the Agency 
Additional Sessions Judge, Waltair, for 
confirmation of the senteneeof death passed 
upon i he said 1st Accused in Case No. 10 
of the Calender for 1024. 

In Criminal Appeals Nos. 297 and 337 of 1924. 


Appeal by accused Nos. 2 to 0 against 
an order of the Court of the Agency Addi- 
tional Sessions Judge, Waltair, in Case No. 
10 of the Calendar for 1924. 

These oases coming on for hearing on the 
8th and 9th September 1924, respectively, 
after service of notice on all the accused, 
upon perusing the petitions of appeals and 
the record of the evidence and proceed- 
ings before the said Court of Session and 
upon hearing the arguments of Mr. P. 
Markandeyulu, engaged for the defence 
of the 1st Accused under Government 
order, dated the 17th December 1884, 
No. 3273, Judicial, and of the Public Pro- 
secutor on behalf of the Crown, and 
Counsel not appearing on behalf of the 
appellants in Criminal Appeal No. 337 of 
1924, and the cases having stood over for 
consideration till the 23rd of September 
1924, theConrt (Air Charles Gordon Spencer 
Officiating Chief Justice, and Reilly, J I 
delivered the following 


JUDGMENT. 

Spencer, OlTg. C. J.— The six 

appellants before us form the third batch 
of persons tried for complicity in the Yiza- 
gapatam Godavari rebellion which broke 
out in August 1922. The Agency Addi- 
tional Sessions Judge has convicted them 
all of offences punishable under es. 121, 
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121 A, 122, 143,147 and 148, Indian Penal 
Code, and he has convicted only the first 
and third appellants of an offence under 
s. 397, and the rest of offences under s. 395, 
Indian Penal Code, and has sentenced the 
1st accused to death and the other five to 
transportation for life. 

The first thing to be considered is whe- 
ther the charge is in order both as regards 
the unrepresented appellants, accused 
Nos. 2 to (>, and as regards the first appel- 
lant, although his Vakil has not raised the 
defence that the conviction of his client 
is bad for misjoinder ; nor does it appear 
that misjoinder of charges was made the 
ground of any objection when the appeals 
of the batches already disposed of were 
heard. There are eight counts in the 
charge. Of the first two counts one con- 
sists of a charge for waging war and 
another of a charge for attempting towage 
war, which all form parts of s. 121 by the 
definition in the Code. It was unnecessary 
to have two counts for the same ollence 
seeing that the dates and places are the 
same. Then the third count is that the 
accused conspired to wage war— an offence 
under s. 121- A— and the fourth is that they 
collected arms and ammunition— an offence 
under s. 122. It was unnecessary to have 
these counts in the charge as there was 
clear evidence that these men did much 
more than merely conspire and make pre- 
parations for war. The fifth charge re- 
lates to the murder of eight Police Officers. 
The accused have all been acquitted of 
this charge and it is unnecessary to consider 
it further. "The sixth count that " you 
and others did loot the Police Stations 
above-mentioned"— (of which there aie 
eight) on dates not specified— and that you 
"did extract supplies of food and other 
articles by force or threats from the vil- 
lagers of 'various villages" on dates not 
specified, is too vague. Each looting of a 
village or Police Station should have been 
treated as a separate offence if it was 
intended to try any or all of the accused 
for dacoitv apart from waging war. me 
convictions of the 1st and 3rd accused 
under s. 397-dacoity armed with a dangei - 
ous weapon-and of accused Nos. 2, 4, J 
and 6 under s. 395 of dacoity, mus be 
quashed, as the charges did not give then 
sufficient notice and particulars of wha 
they had to meet: but the validity of the 
conviction under s. 121 is not affect . 3 
the striking off the convictions for other 
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offences forming component parts of the 
offence of waging war, and the accused 
cannot be said to have been prejudiced in 
their defence on the charge for waging 
war, as the acts of dacoity were all merely 
some of a series of incidents which went 
to make up the continuing offence of 
waging war within the meaning of s. 235 
(3), Cr. P. C. 

The Judge has not passed separate sent- 
ences for each offence. The combined 
sentence of transportation for life imposed 
for the offence under s. 12L cannot be re- 
duced in the case of those accused against 
whom there is evidence of participation in 
that crime, as that sentence is the minimum 
prescribed by law under s. 121. 

It was decided by Oldfield and Ramesam, 
JJ., in one of the appeals arising out of 
the Malabar rebellion, Referred Trial No. SO 
of 1922, that the waging of war (or “ adher- 
ing to the King’s enemies" as treason is 
sometimes described in England) is essen- 
tially a continuing offence, in which several 
incidents, which may in themselves be 
separate offences, may be comprised. I 
see no reason to think it is otherwise. 
Rebellion implies a state of being rather 
than the doing of any act, although for a con- 
viction it is necessary to prove that some 
overt act was committed by the offender. 
Rebellions and wars continue until they 
are suppressed by capture or destruction 
of the rebel forces or by the rebels laying 
down their arms and making their sub- 
mission as subjects to their Sovereign and 
receiving his pardon. What was held by 
the Privy Council in Subrahmania Ayyar 
v. King-Empreror (1) to vitiate a trial was 
the joinder of more than three offences of 
bribery and extortion extending over 2.'. 
years at one trial without separate charges 
for each offence as that was a direct con- 
travention of ss. 233 and 234, Cr. P. C. When 
a series of acts are so connected by com- 
munity of purpose and continuity of action 
as to form not only one transaction but a 
single offence, proximity of time between 
the performance of the various acts com- 
posing that offence not being the sole test 
of the unity of the transaction, s 235 
authorizes persons accused of doing those 
acts to be charged and tried at one trial 


for them all — vide Emperor v. Sheruialh 
(2) and Emperor v. Dalto Hanmant Shaha- 
purkar (o) which lay down the principle 
that intervals of time between the commis- 
sion of a series of acts do not necessarily 
import want of continuity when the aims 
of those jointly tried have throughout been 
directed to one and the same objective, and 
Choragudi Venkatadri v. Emperor (4). 
Subrahmania Ayyar v. King-Emperor (l,i 
was not a case of misjoinder of persons. 
Section 239, Cr. P. 0. (as amended ), cl. (</), 
authorizes the trial of more persons than one 
on one charge and at one trial if they are 
accused of different offences committed 
in the course of the same transaction. If 
an offence is a continuing one, I do not 
find any real difficulty in regarding it as 
a continuous transaction. In the course of 
committing a continuing offence like wag- 
ing war there may be many minor incidents 
which of themselves constitute different 
offences. To take the example of another 
offence of a continuing nature, the offence of 
being a member of an unlawful assembly (s. 
143, Indian Penal Code), the members of it 
may commit several acts which amount of 
themselves to separate offences, and while 
s. 149 provides that they are not responsible 
for offences committed by the general body 
before those individual persons join or 
after they leave the body, I have never 
heard it suggested that all the members 
cannot be tried at one trial for the main 
offence under s. 143 as well as for those 
other offences which have been committed 
by any member in pursuance of the com- 
mon object during the time when they 
were present in the assembly. To take 
another instance of a continuing offence- 
culpable homicide by starving a child to 
death by persons legally bound to maintain 
it illegally omitting to feed it— the acts or 
rather omissions might extend over a long 
period with occasional interruptions dur- 
ing which food might be given, closed by 
the culminating event of the child’s death, 
and yet the whole would be one transac- 
tion with a single objective. It would be 
absurd to charge the guardians for with- 
holding food from the child only on the 
day of its death when the causa of death 
was continuous and systematic starving. 


n ( PJ 5 “- G ,j; 28 1 A - 257 : 11 M b. J» 233; 3 Bom L 
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Tn the present case the matter is simplifi- 
ed by t he fact that the accused are charg- 
ed not merely for committing several 
offences in one transaction, but for the same 
offence, in which several other olfences are 
combined, thus bringing the case within 
the scope of s. 235 (3). Accused Nos. 4 and 6, 
according to the evidence, only took part 
in the second campaign; the first incident 
of which was the looting of Anantagiri 
village on 10th .March 1*23 and the last the 
attack on Poderu Police Station on 22nd 
September 1923. There is no evidence that 
accused Nos. 1 and G took part in the first 
campaign which lasted from August 1922 
to November 1922. There was an interval 
between November 1922 and March 1923 
during which no overt acts on t he part of 
the rebels were reported. These two accus- 
ed were only seen in the company of other 
rebels after the 1st May 1923. The fifth 
accused was lirst seen by P. Ws. Nos. 61 
and G2 at Chintalapoody on the 30th Octo- 
ber 1922 upon which occasion constables 
were captured by the gang and Govern- 
ment rations looted. As the rebel gang 
led by Srirama Rjju did not cease their 
operations or make their submission during 
the period in which these accused are 
charged with committing acts of waging 
war, 1 do not think that it was illegal to 
charge and try them simultaneously for 
the same olfence of waging war under s. 
121, Indian Pehal Code, with other mem- 
bers of the gang who were inspired by a 
common object of subverting the Govern- 
ment and destroying its forces, “offence” 
being delined in s. 1 (1) (o), Or. P. C., as an 
act made punishable by law, and, ‘ act" 
‘being defined in s. 3 (2) of the General 
Clauses Act, as including a series of acts, 
so that an offence is really an act or series 
of acts made punishable by law. The 
charging of accused Nos 1 and 2 with the 
attack on the Police Station at Paderu, 
which took place after these two accused 
had been arrested and kept in custody, 
and the charging of accused Nos. 4 to G 
with attacking Ohintapalli and other Police 
Stations, which were looted before these 
men joined the rebel gang, were pieces of 
carelessness which should have been avoid- 
ed; but 1 cannot hold that it vitiated their 
trial for waging war so long as there was 
evidence to prove that they took part in 
attacking cilior Police Stations and villages 
which were properly mentioned in the 
charges acts of waging war. I think, how- 
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ever, that accused Nos. 4 and 5, who looted 
no Police Stations and fought in no engage- 
ments with the forces of the Crown, must 
have been prejudiced by not being inform- 
ed in the charge what acts of theirs con- 
stituted waging war specifically, and what 
charges they had to meet, and I consider 
that the conviction of these two accused 
should he quashed and that they should 
be re tried by the Additional Sessions 
Judge upon properly drawn up charges, 
having reference to the part they took in 
specified incidents within the dates mention- 
ed in the charge under s. 121. 

The accused were all acquitted on the 
8th count in the charge of mischief by fire 
by burning the Government rest-house at 
Kovyur and the sheds at Gudem. It is 
unnecessary to say more about that offence. 

As regards the sixth accused the earliest 
incident about which there is any evidence 
of his participation in the rebellion is the 
attack on Paderu Police Station on the 
22nd of September 1923, which occurred 
after the arrest of the first accused on 
the 18th September and the second accused 
on the 14th of September. As the con- 
tinuance of the offence of waging war does 
not depend on the presence of particular 
rebels in the rebel band and as there is 
evidence that the gang continued under the 
leadership of Srirama Raju even after some 
of his adherents were killed and captured, I 
do not find the charge and trial of this 
accused along with other participators in 
the offence under s. 121 to be illegal— vide 
s. 239, els. (a) and (d). If the leader, 
Srirama Raju, who was present throughout 
both campaigns, had been on his trial along 
with these accused, could it be said that 
any of those who joined his following at a 
later stage of the rebellion, could not be 
tried along with those who deserted him at 
an earlier stage, seeing that all were charged 
with having committed the same main 
offence of waging war under his leadership 
at one time or another? I think not. Then 
on what principle, it may be asked, does 
Srirama Raj u’s absence from the dock alter 
the position of those who are present? 1 
do not understand cl. (a) of s. 239 as 
applying only to offences of a continuing 
nature. Supposing two murders weie com- 
mitted in the course of one transaction and 
that A took part in both but B in the first 
only, A and B could be tried jointly for 
the same offence, viz., murder, but the 
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charge would contain two counts against A 

and only one against B. 

As regards the merits of the conviction, 

there is overwhelming evidence against 
the first accused that he took part in the 
attacks on the Police Stations of Chinta- 
palli, Krishnadevipeta, Rajavommangi, Ad- 
datigala, Chodavaram, Annavaram ana 
Malkanagiri in the depositions of P- ws. 
Nos. 6, 7, 9, 11, .16, 13, 43, 44, 49, 53, 54 56 
71, 86 and of other acts of violence which 
are spoken to by P. Ws. Nos. 90, 91, 
39, 41, 40, 48, 117, 59, 60, 72, 64 82, 96, 
100 and 65 and other witnesses. His name 
is mentioned in Exs. S, XX, ZZ, GGO, 
UUU (2), TT (1),BBB (1), T (12), VV V, 
XXX, but not in Exs. T, VV (1), SS (2), 
COC and AAA. Of these witnesses some 
speak to the same occasion but most of 
them to different occasions. The cumula- 
tive effect of this evidence is very great 
a.id leaves no room for doubt that the first 
accused committed the offence of waging 
war. P. Ws. Nos 6, 7, 9, 36, 49, 56, 62, 63, 
39 and others say that the first accused was 
a leader or sirdar under Srirama Raju 
and carried a gun (some say a'303 rifle) and 
posted guards. P. Ws. Nos. 23 and 24 say 
that he was among those who fired at the 
Police at Onjeri ghat where a constable 
was killed. The school-master of Gudem, 
P. W. No. 8, says that he was one of the 
leaders who persuaded people to join the 
rebels There is not much evidence that 
he organized the rebellion, but there is a 
large amount of evidence that he took a 
leading part in it including the cutting of 
P. W. No. 90s ear. In his appeal petition 
and his statement to the lower Court he 
pleaded that he remained with Srirama 
Raju under compulsion and that guards 
were set to prevent him from running 
away. Several of the accused in this case 
have excused themselves on the plea that 
they were made to help the rebels. If all 
these pleas were true the band could not 
have held together for one day. As observ- 
ed in the judgments disposing of the 
appeals of those previously convicted, the 
nature of the country made escape easy. 
It is impossible to believe that the leader 
of the -rebellion had enough staunch fol- 
lowers to spare to guard those in his band 
who were unwilling to remain with him if 
ao many wished to desert. 

There can be no doubt of the guilt of 
the first accused. HU conviction should, 
18 »y ppinion, be confirmed and seeing that 
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he was a ringleader among the rebels and 
probably was one of those who took life at 
Onjeri, if not at other places, the sentence 
of death imposed on him, 1 think, should 

\s regards accused Nos. 2, 3 and 6, we 
have been referred to the evidence connect- 
ing them with the offence which is 
tabulated at the end ot the judgment. The 
2nd accused was seen by 1 . \\ . i °. J 
and another witness carrying an ammuni- 
tion box but he was also seen by 
P W No 11 patrolling with a gun and 
a' sword; so it appears that he was found 
competent and willing and so was promoted 
to a post of greater trust under the leader 
of the band. 1 find that there is ample 
evidence to convict all these accused of 
the offence of waging war. The sentence 
imposed on them is the minimum allowed 
by the Code. Their appeal should, in my 
opinion, be dismissed, but as my learned 
brother is of opinion that the conviction 
of accused Nos. 1, 2, 3, 4, 5 and 6 is bad, 
the case will be laid before a Third Judge 
under s. 429, Or. P. C. 

Reilly, J.— With great respect I find 
myself unable to agree with my Lord in 
this matter. I regret this extremely, not 
only because I recognize that my Lord’s 
opinion is likely to be of much more value 
than my own, but also because, if my view is 
adopted, it will involve throwing away the 
time and labour spent on this case in the 
Sessions Court for reasons not directly 
connected with the guilt or innocence of 
the accused. 

Eight charges were framed against the 
six accused who are the appellants 
before us. On two of these charges all 
of them were acquitted. On the remain- 
ing six charges all of them were convicted, 
on charge No. 6 accused No. land 3 being 
convicted of using deadly weapons in 
dacoity, punishable under s. 397, Indian 
Penal Code, and the rest heing convicted 
of dacoity punishable under s. 395, Indian 
Penal Code. 

Charge No. 1 is that all the six accused 
waged war against the King E nperor, an 
offence punishable under s. 121, Indian 
Penal Cole. Seventeen separate incidents, 
said to have occurred within dates more 
than 15 months a >art, are mentioned in 
the charge, and at first sight it might 
appear that the Sessions Julge intended 
to charge the accused with that number 
of ShocessivQ ogeaces of waging war, whic^ 
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would offend against the rule that no one 
can be tried at one trial for more than 
three separate offences of the same kind 
nor even for three such offences if not 
committed within a year. But it was decid- 
ed in Referred Trial No. 80 of 192:’ that the 
offence of waging war, punishable under 
s. 121, Indian Penal Code, is a continuing 
offence, and I am content to follow that 
decision. 1 agree that charge No. 1 is not 
illegal by reason of contravening s. 231, 
Cr. P. C., by mentioning more than three 
offences spread over a period longer than 
a year. 

But, in my opinion, there are other fatal 
defects in charge Xo. 1. The charge is 
to the effect that all the six accused be- 
tween 22nd August 1922 and 18th Decem- 
ber 1923 attacked and looted and attempt- 
ed to loot eight specilied Police Stations 
and attacked the forces of the Crown at 
nine specilied places "and did thereby wage 
war against the King-Emperor, committing 
offences punishable under s. 121, Indian 
Penal Code." Xo date is given for any 
of the 17 incidents mentioned. It is clear 
from the wording of the charge that the 
waging of war with which the accused 
are charged is in respect of the 17 incidents 
specilied. Mr. Adam urges that, as waging 
war is a continuing offence, it would have 
been quite legal to charge the accused 
with waging war within certain datesand 
in a certain area without mentioning any 
particular incident. That may be so. But 
in this case particular incidents have been 
specified, and the accused have been in- 
formed by the charge that is the accusa- 
tion that they took part in those incidents 


I MALLU DOHA. [90 L 

had anything to do with any of the 17 
incidents mentioned in this charge. In 
my opinion, accused Nos. *land 5 must, there- 
lore, be acquitted on this charge. It may 
be possible to try them again for waging 
war by taking part in other incidents o°f 
which evidence has been given but which 
are not included in this charge; but with 
that we are not now concerned. 

A less simple question is whether it was 
legal to try accused Xo. (i with accused Xos. 
1, 2 and 3 on charge Xo. 1. The evidence 
against accused Xo. 1 on this charge is that 
he took partinattackson six Police Stations, 
the earliest being the attack on the 
Chinlapalli Station on 22nd August 1922 
and the latest that on the Malkannagiri 
Station on the lltli June 1923, and that 
he also took part in the attacks on the 
forces of the Crown at Onjeri and Damana- 
palli on 3rd September 1922 and 21th 
September 1922, respectively. The evidence 
against accused Xo. 2 is that he took part 
in the attacksor. two Police Stations on 23rd 
August 1922 and 19th October 1922 res- 
pectively and in the two attacks on the forces 
of the Crown at Onjeri and Damanapalli 
in September 1922. The evidence against 
accused Xo. 3 is that he took part in the at- 
tacks on three Police Stations between 23rd 
August 1922 and lltli June 1923 and in 
the attacks at Onjeri and Damanapalli in 
September 1922. There is also evidence that 
accused Xo. 1 was arrested on 18th Septem- 
ber 1923 and accused Xo. 2 on 14th Septem- 
ber 1923. Theearliestand only incident men- 
tioned in charge Xo. 1 in respect of which 
there is any evidence against accused Xo. C 
is the attack on Paderu Police Station 


which they have to meet. The incidents 
have not been mentioned in the charge as 
instances of their waging war or as illustra- 
tions of the way they did it: it is alleged 
against them that they took part in those 
incidents and thereby urged war. The pro- 
secution have, therefore, to prove that the 
accused took part in those particular 
incidents or in some of them. If they fail to 
prove against any particular accused that he 
took part in any of those incidents, that 
accused must be acquitted on this charge. 
Evidence that he took part in other inci- 
dents of the rebellion might be used to 
corroborate evidence that he took part in 
these incidents or some of them but by 
itself cannot prove him guilty on the 
charge as framed. Xo evidence has been 
produced that accused No. 1 or accused Xo. 5 


on 22nd September 1923. That attack was 
more than three months after the latest of 
the 17 incidents mentioned in the charge in 
which according to the evidence accused Xo. 
1 or accused Xo. 3 took part and 11 months 
after the latest of the incidents in which 
accused Xo. 2 took part. It was also after 
the dates on which accused Xos. 1 and 2 had 
been arrested and had disappeared from 
the scene. The finding of the Sessions 
Judge is that accused No. fi only joined the 
rebels about 29th August 1923. One 
witness, P. W. Xo. 112, mentions that 
accused Xo. (i was present when rice was 
extorted by some rebels at Bodatharam- 
palem in ' April 1923. But apparently 
neither the prosecution nor the Judge 
relies on that evidence. There is no sug- 
gestion that the prosecution at any stage 
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- had evidence, which failed for any reason, 
that accused Nos. 1,2, 3 or G took part in any 
of the 17 incidents other than those I have 
mentioned in respect of them. We must 
take it that the prosecution case was that 
they took part only in those of the 17 
incidents respectively. The question is 
could accused No. G be tried legally for 
waging war at Paderu on 22nd Septem- 
ber 11)23 with accused Nos. 1 and 2, who by 
that date had been arrested and had dis- 
appeared from the scene, with accused Nos. 

1 and 3, who were charged with commit- 
ting other acts of war but none later 
than June 1923, and with accused No. 2, 
who was charged with none later than 
October 1922. 1 speak of accused Nos. 1 and 3 
not being charged with any act later 
than June 1923. and accused 2 with 
none later than October 1922 because the 
mere inclusion in the charge framed by 
the Sessions Judge of allegations that accus- 
ed Nos. 1, 2 and 3 took part in the attacks 
on Paderu and other Stations, etc., which 
the prosecution had no intention of proving 

• and knew in respect . of Paderu Station 
to be untrue so far as accused Nos. 1 and 

2 are concerned, or of allegations that 
accused No. G took part in incidents earlier 
than the date when according to their 
case he joined the rebels cannot help 
the prosecution. If the prosection has 
evidence and sets out to prove that A, B 
and C' has each committed a separate 
murder, their joint trial cannot be made 
legal by framing a charge that all of them 

J committed all three murders. The charge 
in a Sessions trial must be based on evi- 
’ cence given before the Committing Magis- 
trate. A misjoinder of persons cannot be 
; “P* by deliberately making the charge 
wider than the evidence produced to support 
it in order to represent all the persons 
'W® 8 . accused of all the offences or 
incidents included, though there is no 

fh«n P t£ f n0r ! nt ? ntion of Paving more 

13 / Uilty ofsome them. 

‘ i 1 n< ?H ce , d ln P assin g that apart 
' W? * 7 e !> a de L fect ln il charge No. 1 has 

- been framed with so little care that it in- 

‘ 7 attacko* 16 ^V 11 a Police Nation and 
. 7 attacks on the forces of the Crown with 

' JSS ‘ here >■ f«dence to oo ject a ‘y 
•Of the accused m this case. Remembering 

.that waging war has been RaU ° 
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that accused No. 1 waged war from 22nd 
August 1922 to 11th June 1923, that accused 
No. 2 waged war from 23rd August 1922 to 
19th October 1922. accused No. 3 from 23rd 
August 1922 to 11th June 1923, and 
accused No. G only on 22nd September 1923. 
When the dates are set out like that, it is 
certainly a very surprising charge. 

I think it is clear— and 1 understand 
that to be also my Lord’s view— that the 
trial of accused No. G on charge No. 1 with 
accused Nos. 1, 2 and 3 can be legal only if 
the attack on the Police Station at Padeiu 
on 22nd September lt>23 can be treated as 
part of the same transaction as that in 
which accused Nos. 1 and 3 were engaged in 
June 1923 and earlier and accused No. 2 on 
and before 19th October 1922, the date 
of the attack on the Rampa Chodavaram 
Station, the last of the 17 incidents in which 
accused No. 2 is shown to have taken part — 
an incident which occurred 10 months before 
accused No. 6 is shown to have joined the 
rebellion. These widely separated incidents 
can only be treated as parts of one transac- 
tion within the meaning of s. 239, Cr.P.C., if 
the whole insurrection can be treated as one 
transaction in that sense. Is that a fair or 
reasonable interpretation of the word "trans- 
action" as used in that section? If that 
interpretation is to be adopted, then 10 
rebels might be tried together for 10 
separate acts committed by them respec- 
tively at separate times and places over a 
period of many years if only they were all 
committed in furtherance of the same re- 
bellion. In my opinion "transaction” as 
used in s. 239, Cr. P. C., must mean some- 
thing less wide than that. It has been 
suggested that, if waging war is a continu- 
ing offence and that offence may continue 
for a long period, then, so long as it con- 
tinues and, however, many incidents it 
embraces, it must be one transaction within 
the meaning of the section. I must admit that 
at first sight that argument attracted me. 
But, with respect, an examination of the 
section, 1 think, shows that it is unsound. 
The first class of persons whom the section 
allows to be charged and tried together are 
“persons accused of the same offence com- 
mitted in the course of the same transac- 
tion. There is something rather curious 
about those words. What is. the meaning 
there of the words "in the course of the 
same transaction”? The. provision relates 
not to persons accused of the, same kind 
of offence, but to persons accused of the 
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same offence Would it not have been can find no reported case in which “transac- 
same onence. QPP „c P1 l of tion" has been given so wide a meaning. 
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enough to provide that persons accused ot 
the same offence may be charged and » ned 
together? What is the meaning of adding 
the qualification “committed in the course 
of the same transaction ’’ ? We cannot treat 
those words as meaningless or redundant — 
at least we are not at liberty to do so until 
we are satisfied that it is impossible to 
attach any significance to them. Now, it 
we apply this provision to non-continuing 
offences,' that is, offences embracing only 
one incident, such as murder, we cannot 
reasonably speak of two persons being 
accused of the same murder commit- 
ted in the course of the same transac- 
tion. If we do so, the words commit- 
ted in the course of the same transac- 
tion" are clearly redundant ami add 
nothing to the meaning. But, if we apply 
1 he provision to a continuing offence, it is 
P 0b \ible to give a meaning to those words 
Applies l0 a continuing offence they will 
have a me jf we rea d “commuted in 

the course of ti.°-. Qtne transaction" as having 
a restrictive effect. A m na . con tinuing offence 
is necessarily one transaction ; a continuing 
offence may or may not be so: persons accused 
of the same continuing offence n'ic a y be tried 
together so far as their offence is confined 
to one transaction. If the provision is in- 
terpreted in that way, it has an intelligible 
and practicable meaning. In my opiniofei it 
must be so interpreted. If that interpretatid> o 
is correct, an offence cannot be treated as 
necessarily one transaction— merely because 
it is acontinuing offence. On the contrary the 
section implies that a continuing offence 
may embrace more than one transaction, 
but, only so far as it is concerned with one 
transaction, can more persons than one be 
tried together for it. If we apply this to 
waging war, the section allows us to tiy 
several persons together for the same con- 
tinuing offence of waging war within t ie 
limits of one transaction but not if the 
offence alleged covers more than one trans- 
action. Under s. 239 (d) several persons 
may be charged and tried together when 
accused of different offences committed in 
the course of the same transaction; but 
“transaction" there must have the same 

meaning as in s. 239 (a). , 

We must return to the question whe- 
ther an insurrection including many differ- 
ent incidents and extending over a long 
period can be regarded “ 

F’jthii) the jneanin^ of e, ^39, U. r. u* 
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tion" has been given so wide a meaning. 

It can hardly be denied that in ordinary 
parlance no one would think of speaking 
of a long-continued insurrection as a trans- 
action. “is there anything in the section or 
the connected sections or the Code to 
justify us in giving the word so extended 
a meaning ? The general rule is laid down 
in s 233 of the Code-for every distinct 
offence there shall be a separate charge 
separately tried. The principle obviously 
is that the accused person shall have asimple 
allegation to meet and the Court a clear 
issue to try. But to the general rule certain 
exceptions are made. One person may be 
tried at one trial for three offences of the 
same kind committed within a year (s. 234); 
one person may be tried at one trial for 
several offences forming parts of the same 
transaction (s. 235) ; one person may be tried 
at one trial for several offences or for _ alter- 
native offences if it is doubtful which of 
those offences the facts which can be proved 
will constitute (s. 236) ; and lastly more 
persons than one may be t ried together at 
the same trial for the same oftencecommitted 
in the course of the same transaction.forthree 
offences of the same kind committed by them 
jointly within a year, for different offences 
committed in the course of the same transac- 
tinn etc (s. 239). The object of intro- 
ducing these exceptions to the general rule 
is to prevent unnecessary duplication of pro- 
ceedings. On examination it will be seen 
that all these exceptions can be interpreted 
is not to conflict with the general 
principle that the accused pereon 
shoipild not be perplexed and the Court 
shouVld not be confused by complicated or 
numerous or disconnected al . le g Rll °f n J 
interpreting these exceptions it must never 
be forgotten that they are exceptions * the 
general Me and. therefore, to be interpret 
ed with strictness and so far as i they affect 
the defencJ of accused pemon "d * ™ 
utmost strP-ctness. To my mind it is entirely 
wrong to ji ipproach the m P ^ 
the word transaction in s. 235 or ^ 

JSjiS it^waSr/xShow f.the tb^d 

hlXwe'Sn'vTriini^ 

‘areT gned ono simplify and define wilbM 

that ma? ^ 
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tried at one and the same time and so avoid 
the embarrassment oi the accused * 

* * It is very desirable that Public 
Prosecutois and the Courts should give full 
effect to the spirit of the provisions of the 
Code instead of straining them to cover 
doubtful cases.” With those observations I 
respectfully agree. Cau we consistently with 
the spirit of the Code stretch the ordinary 
meaning of the word ‘‘transaction” so as to 
make it embrace all the incidents of a long 
continued rebellion spread over a wide area 
and extending over many months ? This case 
itself I think illustrates the mischief of 
such an interpretation. At the trial accused 
No. 6, an ignorant hillman, had to stand in 
the dock for more than a fortnight and listen 
to the examination of 9(i witnesses before 
a word of evidence was given against him. 
Is it unlikely that at the end of that time 
he was bewildered and befogged about the 
case ? It is clear that the Sessions J udge 
himself was confused by the complexity of 
the proceedings, as he fell into the remark- 
able errorof convicting accused No. 4 and ac- 
cused No. 5 on Charge No. 1, though there is 
no evidence at all that they had anything to 
do with any of the incidents included in 
that charge. I am now concerned, however, 
not directly with any prejudice which the 
form of the charge may have caused to the 
accused, but with its legality. In my 
opinion, the word “transaction” in ss. 235 
and 239 of the Code must not be interpret- 
ed in any special or artificial or conventional 
or technical way but as it is ordinarily used 
by men of education and common sense. 
If you cannot speak of a series of events 
as a transaction in the ordinary sense in 
which that word is used, you cannot 
try a number of persons together in 
respect of these events by attributing a 
■special and unusual meaning- to the word 
in s. 239 of the Code. Can we in any ordinary 
sense of word say that accused No. 2, when 
he attacked the Ram pa Chodavaram 
Police Station in October 1922, was engag- 
ed in the same transaction as accused No. 6 
when he attacked the Padern Police 
Station in September of the following 
year? To my mind it is impossible to do 
so. If that new is correct, the joint trial of 
accused No. 2 and accused No 6 was illegal 
and void. Similarity the trial of accused No. I 
and accused No. 3 with accused No 6 was 
illegal. There are somewhat similar diffi- 
culties about the trial of accused Nos. 1 2 
ftnd 3 together; but it is unneeessary ’to 
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discuss them. If the trial, of accused Nee. 1, 
2 and 3 with accused No. C was illegal, we 
cannot exclude accused No. 6 from consider- 
ation and leave the trial of accused Nos. 1, 
2 and 3 to stand good. 

In mv opinion the convictions of accused 
Nos. 1,2,3 and 0 on charge No. 1 of waging 
war must be set aside and an order should 
be made for them to be re-tried for that 
offence either separately or, so far as there 
is evidence that they or any of them were 
jointly concerned in incidents of waging 
war which were parts of one transaction, 
together. 

Of the other charges on which the appel- 
lants have been convicted charge No. 2 falls 
with charge No. 1. Charges Nos. 3. 4, t», and 
7 without any specification of times and 
places are too vague to stand. In my 
opinion the convictions of all the accused on 
charges Nos. 2. 3, 4, 6 and 7 should be set 
aside and they should be acquitted on those 
charges, as it does not appear to be neces- 
sary to try them again for those offences. 

These cases coming on for final hearing 
under s. 429 of the Cr.P.O., upon perusing the 
Petitionof Appeal, the record of the evidence 
and proceedingsof the said Courtof Sessions 
and the judgment of this Court and upon 
hearing the arguments of Mr. P. Markande - 
yalu, engaged for the defence under 
G. 0., dated 17th December 1884, No. 3273, 
Judicial, and of the Public Prosecutor on 
behalf of the Crown, and Counsel not 
appearing on behalf of the appellants in 
Criminal Appeal No. 337 of 1924, the Court 
(Krisbuan, J.). delivered the following 

JUDGMENT.— This case has been 
referred to me under s. 429, Cr. P. C., 
because of a difference of opinion between 
the learned Judges who heard the appeals 
in the first instance. The learned Officiating 
Cnief Justice was of opinion that the con- 
victions and sentences of accused Nos. 1, 2, 3 
and 6 should be confirmed and that the 
case against accused Nos. 4 and 5 should be 
re-tried ; whereas my learned brother Reilly, 
J., who sat with him, was of opinion that 
the whole trial was vitiated as illegal and 
should be set aside ; he directed that the 
4th and 5th accused should be acquitted, 
and that accused Nos. 1, 2, 3 and 6 should be 
re-tried separately. 

Both the learned J udges were agreed about 
certain minor charges framed against the 
accused. The main point on which they 
differed is on the question of the legality qjj 
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the joint trial of all the accused chiefly on 
the first count in' the charge. Under that 
count the accused were charged with the 
offence of waging war against the King-Em- 
peror under s. 121, Indian Penal Code. The 
charge says, “That you, the above accused 
(naming all six of them; did with others, 
at eight places (named) attack and loot 
or attempt to loot the Police Stations there 
and did at other places (named) attack the 
forces of the Crown and did thereby 
wage war against the King-Emperor." 
The learned Vakil for the 1st appellant 
(1st Accused) urges that as it has been 
shown by the evidence in the case that the 
0th accused joined the party waging war 
only long after the 1st and 2nd accused 
had ceased to be membcrsvof that party 
as they had already bgen arrested, the 
trial of the 6th accused with the 1st and 
2nd accused and others -jointly was not 
justifiable by anything irr tire Cri P. C. This 
agrument was rejected by 'thj^JWeiating 
Chief Justice but has been «£%£>■*' % my 
learned brother Keilly, J. 

No doubt, as Reilly, J., points out, the 
fundamental rule under the Cr. I*. C. is what 
is stated in s. 233 that "for every distinct 
offence of which any person is accused there 
shall be a separate charge, and every such 
charge shall be tried separately;" but the 
section itself mentions the exceptions to it 
and refers to ss. 231, 235, 230 and 239. 1 lie 

learned Public Prosecutor contends that the 
joint trial of the six persons under s. 121, 
Indian Penal Code, is justified by s. 239 (a). 

There can be no doubt that there was a 
war being waged in the Rampa District 
and this case has arisen with reference to 
that war ; it was started by one Sri ram a 
Raju who was the ringleader of the rebels 
from August 1922 when the first attack on 
the Chintalapudi Police Station was made 
and continued for a long time thereafter. 
The question 1 have to decide is whether 
th- six persons who have been tried together 
under the first count are not persons 
accused of the same olTence committed m 
the course of 

the meaning of s. 239 (a) 1 here can be 

no doubt whatsoever that they are persons 
accused of the same offence because they 
were all charged under s 121, Indian 
Penal Code, with waging the same war. 
Then the question is whether we can say 
that the offence was committed in the course 
of the same transaction so as to fall under 

6. 239 (a). 


The question of the legality of a joint 
trial, in my opinion, really depends upon 
the accusation made and not upon the 
result of the trial; provided, of course, 
that the accusation is a real one and not a 
mere excuse for a joinder of charges which 
cannot be otherwise charged. It was 
so held in Abdul Salim v. Emperor (5) and 
I am prepared to follow it. It is not pre- 
tended here that there was any conscious 
attempt to join charges which could not 
otherwise be joined or that the charge as 
framed under count (1) was so framed for 
that purpose. The legality of the joint 
trial in this case has to be judged on the 
accusation and noton what was subsequent- 
ly proved. The charge ceitainly as worded 
iii count (l) puts all the six accused on the 
same footing as having committed all the 
various crimes mentioned in it in .the 
course of the rebellion. The fact that it 
was afterwards shown that some two people 
among the six had by reason of their arrest 
ceased to be members of the party before 
a third man joined it, I do not think, will 
real I v affect the question at all. 

The only question we have really to decide 
in the case is whether the various incidents 
mentioned in the charge were or were not 
parts of the same transaction. That the 
olfence under s. 121 of waging war is a con- 
tinuing offence has been laid down in this 
Court in Referred Trial No. 80 of 1922. It 
was followed by another Bench of this Court 
in Criminal Appeal No. 1891 of 1922 and 
1 am prepared to follow that view, lhc 
waging of a war is clearly a continuing 
offence, it begins with the first act of war 
and goes on till the war is ended in some 
manner as pointed out by the learned Offi- 
ciating Chief Justice. It may he, as Reilly, 
J. remarks, that the various incidents in a 
war may be so disconnected as to form 
different transactions. The question whe- 
ther they form parts of the same transaction 
or must necessarily he held to be different 
transactions has to be judged in my vie 

on the facts of each case. 

In the present case there is no reason to 
suppose that the rebellion which was started 
by Srirama Raju and continuously carried 
on by him and his followers for a con- 
siderable time was anything but a single 
transaction. It was carried on throughout 
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the same motive of overthrowing the British argument is light as in this^ case it ca: ^ 


Government. There was both continuity 
of action and unity of purpose regarding 
the various acts charged against the 
accused. No doubt several places were 
attacked and looted and more than one 
engagement were fought in which some 
-deaths took place; but I consider that we 
are justified in holding on the facts that 
the whole thing was one and the same 
transaction. The point was not taken in 
the lower Court and has, therefore, not been 
fully thrashed out. But I agree with the 
learned Officiating Chief Justice that the 
joint trial of the accused for the offence 
under s. 121, Indian Penal Code, is not 
illegal. 

The expression “the same transaction" 
has been tried to be explained in several 
cases which havebeen brought to my notice. 
After all it cannot be said that any very 
satisfactory definition of the words has been 
given. Each case must be judged, in my 
opinion, on the facts of that particular case. 
Generally speaking I am prepared to follow 
the observations of the learned Judges in 
Choragudi Venkatadri v. Emptror (4) in 
which the effect of the previous decisions 
has also been considered, as to the meaning 
of the expression. Abdur Rahim, J„ 
says that the usual tests applied to decide 
whether differrent acts are parts of the 
same transaction are proximity of time, 
unity of place, unity of purpose or design 
and continuity of action. It is not neces- 
sary that all of them should be present to 
make the several incidents parts of the same 
transaction. Unity of place and proximity 
of time are not important tests at all; but the 
mam test, so far as I can see, is the unity 
of purpose. Continuity of action goes with 
unity of purpose. If the various acts are 
done in pursuance of a particular end in 
view and as accessory thereto, they may, as 
Abdur Rahim, J., observes, well be treated 
as parts of the same transaction. In this 

0 T/Jr re ^ VaS * Cle ^ r unil y of P ul ‘Pose 
and continuity of action in starting and 

carrying on the war. All the accused 

were throughout acting with the same 

purpose of subverting the Government in 

\? l Z 8 the , ™ b ? llio \ Itt ^is connection 
it was urged that as there was a lull in the 

operations for three months, as stated bv 

the learned Sessions Judge in tmm fi 
Ms judgment, it broke u®p the™ into 
two campaigns and there were, therefore a? 
least two transactions. I do iot thtak the 


be said that at the time of the lull the 
rebels had abandoned their idea of fighting 
against the Government, They were only 
waiting for a more favourable opportunity 
of attacking the Government forces. I am 
therefore, of opinion that as a question of 
fact, various incidents mentioned in count 
(1) of the charge were parts of the same 
transaction and that the trial of these ac- 
cused together was justified under s. 239 (a). 

It was next contended that a single trial 
under the sixth count of the charge also 
rendered it illegal even if the trial under the 
first count was proper. It was urged by 
the learned Vakil for the 1st appellant that 
the charge included more than three 
offences of committed in the 

course of a j prges the accused 
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{lies; and, therefore, 
/4,Cr. P. <\, justifies 
such charges at one 
..ere eight separate and 
trges of dacoity against the 
six accused, no doubt the objection would 
be a strong one ; but the learned Public 
Prosecutor points out that these charges are 
not separate but are made for offences which 
had been committed in the course of one 
and the same transaction, namely, the 
waging of the war. That seems to be so as 
the various dacoities were only incidents in 
the course of the war ; if the count of waging 
war failed, count No. G also would fail. 
Count No. G begins by saying "That you and 
others in your attacks on the Police Stations 
above-mentioned did loot the stations of 
arms," etc., the words above-mentioned refer- 
ring to the first count. I think it is not strain- 
ing its language too much to hold that the 
charge meant to accuse six persons of dacoity 
as having been committed in the course of 
the war and, therefore, the joinder of more 
than three charges would be justified under 
s. 239 • (d). It my be mentioned that the 
accused admitted that they did take part in 
the Fituri rebellion and merely pleaded 
compulsion as their excuse. They were 
represented by a Vakil, and no objection 
was taken to the frame of any of the charges 
or to the joint trial in the lower Court. There 
is really no foundation for the suggestion 
that the accused were embarrassed or in 
any way prejudiced in their defence. They 
themselves never said so. However, if the trial 
was illegal, no doubt, the question of preju- 
dice will not arise. I, however, agree with 
the learned Officiating. Chief Justice for 
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the reasons above given in holding that the 
conviction cannot be set aside on tne ground 
that tne trial was illegal. 

Oa cue m erics tiie cisa of accused Nos. 1, 

2, 3 aud 6 lias been hardly argued before 
me, for it is clearly proved agaiust them on 
the evidence. In fact, as 1 have stated 
already, it is not denied that these accused 
took part in the war. I confirm the convic- 
tion of accused Nos. 1, 2, 3 aud 6 under s 121, 
Indian Penal Code. As regards the sentence 
on tile 1st accused, I snail deal with it pre- 
sently. In the view I take it is unnecessary 
to consider their convictions under the 
other sections charged. 

As regards the 4th and 5th accused, they 
are not shown to have looted any of the Police 


ALt HAIDAR KHAN. 


[90 1. C. 1925] 



. 1 or com- 
d or to have 
le’forces of 
•.ijht Reilly, 
^jjjgwe^er, 
•$t*hat 


Stations mentioned 
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shown by the learned Pubi 
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agaiust them as set out by the learned Sessions 
Judge in the Schedule to his judgment to 
show that they did take partin waging war 
though not exactly in the manner set out in 
count No. 1. In these circumstances, the pro- 
per order is, in my opinion, to quash the con- 
viction of these two accused, because they 
would certainly have been prejudiced by 
the way in which the charge was framed 
under count No. 1, and to direct them to be 
re-tried by the Agency Additional Sessions 
Judge upon properly drawn up charges 
under s. 121, Indian Penal Code. 

As regards the sentence on the 1st accused, 
lam not satisfied that a differentiation should 
be made between him and the other accus- 
ed wuo took part in the rebellion who are 
before me. The learned Chief Justice 
confirms the sentenced death passed on him 
on Lie ground that he was probably one of 
those “who took life at Oujeri," but there 
doss not seem to be clear evidence of it ; 
he was acquitted of the charge of murder 
of the Police Officers I would, therefore, 
alter his sentence aud impose upon him the 
same sentence as the other accused have 
received, viz., transportation for life. With 
the alterations above-mentioned, the appeals 


arc dismiss?' 
V. n. V. 

i- K 


Appeals dismissed. 


CALCUTTA HIGH COURT. 

Criminal Reference Case No. 36 of 1925. 

May 13, 1925. 

Present:— Justice Sir Hugh Walmsley, 
Kt., and Mr. Justice B. B. Ghose. 

W. R. T. FORBES-Ist Party 
versus 

Moulvi MUHAMMAD A LI HAIDAR 
KHAN and another— 2vd Party. 
Criminal Procedure Code (Act V 1898), ss. 11,5, 
o3UB— Proceedings under s. 0,5— Local enquiry — 
Memorandum not recorded— Proceedings, whether 
vitiated— Prejudice. 

Th<»re is no universal rule that disobedience of a 
mandatory provision in a Statute has the consequence 
of nullification of all proceedings irrespective of the 
question of prejudice, [p. 309, col. 2.] 

Hriday Govinda Sur v. Emperor , 62 Ind. Cas. 7C7; 
40 C. L* J. 149; (1924) A I. R (C.) 1035; 25 Cr. L. J. 
1375; 52 C. 148, not followed. 

Where in a proceeding under s. 115, Cr. P. C., the 
Magistrate makes a local enquiry in the presence of 
the Pleaders of the parties, who know where the 
Magistrate goes and the points to which his attention 
is drawn, but they do not ask the Magistrate to record 
a memorandum as required by s. 539B of the Cr. P. C., 
and are content to go on to judgment without seeing 
the memorandum, or even ascertaining whether one 
has been made, it is not open to any of the parties 
subsequent^ to say that the proceedings should be 
set aside for this formal defect unless it is shown that 
prejudice has been caused, [p. 309, col. l.J 

Reference made by the Sessions Judge, 
Sylhet, dated the 2nd February 1925. 

Sir B. C. Milter and Babu Preonath Dutt, 

for the 1st Party. . ... 

Mr. B. Chuckcrbutty and M. Amiruddtn 

Ahmed, for the 2nd Party. 

JUDGMENT. 

Walmsley, J.-This case comes before 
us on a Relerence made by the Sessions 
Judge of Sylhet under the provisions of 

s. 433, Cr. P. C. ... n. p n the 

In a proceeding under s. 145. Cr. i . u, me 
Sab Divisional Magistrate dec ared the fint 
party to be in possession of the d sputed 
land, by an order dated March -5 1924. 

The learned Judge recommends that this 
order be set aside on the ground that the 
Magistrate after making a loca f 1 ) e “ q ’ le ! 
did not record a memorandum of the ie 
vant facts which he observed. The iffie 
which requires such a nie [ n0 Y « r r,r 0 r 1.123 

made was enacted by Ac XVIII of WM 
and is contained in s 539 B 0 tne l 

both sides to au enquiry or trial mignt 
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know what the Magistrate during his 
enquiry had noticed or failed to notice. 

It is the form of the rule that creates 
difficulty. It runs ‘ Any Magistrate may 

and shall record a memorandum 

Such memorandum shall form part of 
the record of the case." The learned Judge 
refers to a decision by a Divisional Bench 
of this Court in the case of Hriday Govinda 
Sur v. Emperor (1), where it was held that 
the rule contained in the second clause 
of the section, that is the rule which directs 
that the memorandum shall form part of 
the record was mandatory, and that failure 
to comply with it was an illegality and not 
an irregularity which can be cured. With 
all deference to the learned Judges I venture 
to doubt whether that result does follow 
from applying the epithet mandator)’. The 
decision, however, was in a trial for an 
offence whereas in the case before us {here 
was no accused person before the C^tirt 
and the only question was which of two 
parties was in possession of land, and 
which should shoulder the burden of in 6 * 
etituting a civil suit. In such a proceed- 
ing I think that we are entitled to 
consider what^ction the petitioners took in 
regard to the writing of a memorandum. 

I have already pointed out that the require- 
ment of s. 539- B introduced no new principle. 
The local enquiry was made in the pre- 
sence of the petitioners’ Pleader; he knew 
exactly where the Magistrate went and the 
points to which his attention was drawn. 
The petitioners through their Pleader must 
be assumed to be familiar with pronounce- 
ments so often made by this Court that a 
memorandum should be recorded. They 
did not, however, ask the Magistrate to 
record a memorandum, or to attach a memo- 
randum to the record or to give them a 
copy | hey were content to go on to judg- 
ment without seeing the memorandum or 

aa ; e J; taiQing whether one had been 
made. I do not think that they can now 

f b , e p a ' 1 r 0 n wed , t .° that for this format defect 

the proceedings should be set aside, unless 
they can show that the Magistrate’s omission 
has caused them prejudice 

fr rPj - U ? ice * il is that the 

learned Magistrate referred to what he Lad 

seen and to the conclusions which he drew 

but those remarks are redundant for the 

findings on the evidence adduced by the 

parties are summed up in these words “I 
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can say with conviction that I consider the 
first party’s evidence to be true, and I can 
say with even more conviction that l con- 
sider the second party's evidence to be a 
mess of lies and fictions supported by docu- 
ments which must have been specially made 
for the occasion." 

In these circumstances I hold that suffi- 
cient reason has not been made out for 
interference, and I reject the Reference. 

Ghose, J.— I agree that this Reference 
should be rejected. I only desire to add 
that there is no universal rule that dis- 
obedience of a mandator)' provision in a 
Statute has the consequence of nullification 
of all proceedings irrespective of any ques- 
tion of prej>’ J <ce. Whether a mandatory 
provision i N > or only directory 

depends in deration of vaiious 

circ s to me that the ob- 

serv jbindav. Emperor (1) 

arc 

Reference rejected, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Miscellaneous Application No. 415 op 

1925. 

July 15, 1925. 

Present: —Mr. Simpson, A. J. C. 

MOHAMMAD YAKUB-Accused- 
Applioant 
versus 

EMPEROR— Opposite P*rty. 

Criminal Procedure Code Met T’ of ISPS), t. 526— 
Transfer of case- District Magistrate, expression of 
opinion by, u-hether sufficient ground for trans er. 

A District Magistrate in making over a case 
for disposal to another Magistrate made the remark 
that the case was quite clear and that the defence was 
ridiculous. He further directed that the Government 
Pleader should conduct the case and press for a severe 
sentence : 

Held, that this expression of opinion on the part of 
the District Magistrate was a sufficient ground for 
directing that the case should be transferred to some 
other district. 

Application for transfer of a criminal 
cas ® the District Magistrate, Gonda. 

Mr. K. Yusuf Alt , for the Applicant 

ORDER -This is an application for 
transfer. The applicant is an excise peon 

An Excise Inspector searched his house 
and suggested that he should be pro Se - 
ented under s. 60 (a) of the Excise Act 
The leaped District Magistrate asked. 
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the Excise Officer to enquire into the matter, 
and on receiving his report lie wrote the 
following order : — 

“Yakub will be prosecuted under s. GO 
(<0 of the Excise Act. It is quite a cdear 
case and the defence is ridiculous. Case to 
the Excise Magistrate for disposal. The 
Government Pleader should conduct this 
case and press for a severe sentence.” 

The applicant, therefore, applies for 
transfer. The District Magistrate was duly 
notified and does not oppose the transfer. 

I transfer the case to the Court of the Dis- 
trict Magistrate of Bahraich, with power 
to transfer it to any competent Magistrate 
subordinate to him. 

Cn-s^Jra nsiernd. 


[90 1. C. 1925] 

t ho . ;e<led territory and going to reside permanently 
in his former Sovereign's dominions, to indicate his 
previous election, [p. 312, cols. 1 & 2.] 

The Common Law of England which was formerly 
administered by the Supreme Court is part of the 
law to be administered by the High Courts unless 
it is superseded by Statute or otherwise. This 
Common Law can only be applicable when it is pro- 
perly applicable to the society and circumstances of 
India. There is no department of law in which the 
Common Law of England is more applicable than 
that part of Constitutional Law which governs the 
(|uest ion of nationality and the question of the status 
of British subjects, fp 313, col. 2; p. 314, col. 1.] 
Kazi Kabiruddin, (with him Mr. Y. V. 
Bhandarkar), for the Applicant. 

Mr. Kanga, Advocate-General, (with him 
Mr. S. S, Patkar), for the Crown. 


Z. K. 
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BOMBAY HIGH COURT! 

Criminal Application for Revision 
No. 128 of 15)25. 

June 18, 1925. 

Present:— Mr. Justice Fawcett and 
Mr Justice Madgavkar. 
JAGARDEO RAMSUMER TEWARl— 

Applicant . 
versus 

EMPEROR— Opposite Party. 

Foreigners Art (III of 186!,), s. 2-Cession of 
territory — Allegiance, whether affected-Elect ton by 
subject, what amounts to — Common Law of England, 
applicability of , to India. , . , . . 

Under s 2 of the Foreigners Act the burden of 
nroving that a person alleged to be a foreigner is 
not a foreigner and is not subject to the provisions 
of the Act, lies upon such person. |p- 311. col. «■) 

Where there is a State, the ordinary idea of Con- 
stitutional Law is that there are subjects in that 
State who are ruled by the Sovereign and when 
territory is ceded the inhabitants of that territory 
will ordinarily become subjects of the Sovereign to 

whom the territory is ceded. [ihid.J . 

In the absence of an express provision in n treaty 
of cession regulating the future nationality of the 
inhabitants of the ceded territory, a relinquishment 
of the Government of a territory is not only a 
relinquishment of the right to the soil of the 
territory but also of the right over the inhabitants of 

t Lecounlr^ 8ubject of ,} ie ceded territory, 

unless the treaty expressly forbids to elect to con- 
SThia former nationality and to prove such 
ols'-tion The l-urden of proving such election, however 
Son the person who asserts that he has made such 
election. It is not enough for him to merely assert, 
wh'n the questi n arises, that he lias elected to 
™in within the allegiance of Ins former Sovereign, 
Jw must be conduct on Ins part such as leaving 


JUDGMENT. 

Fawcett, J.— This is a rule which has 
been issued against the Jailor, Yeravda 
Jail, calling upon him to show cause why 
the petitioner Jagardeo Ramsumer Tewari 
sho^Td not be brought before this Court to 
be dealt with according to law and why he 
should not he set at liberty, etc., in the ex- 
ar.cise of this Court's power under s. 491, 
Cr. P. C. 

The main facts of the case are not in 
dispute. The father of the petitioner was 
born at the village of Ramduftati, which at 
that time was in the Mirzapur District of 
the United Provinces. But some thirty or 
forty years back he came from there to 
Bombay, where he kept buffaloes and carri- 
ed on a milkman's business. He had 
several sons, the third of whom is the pre- 
sent petitioner, who is stated to be about 
thirty years old. According to the affidavit 
which has been filed on petitioner’s behalf 
and which is supported by other affidavits, 
the eldest son came to Bombay in about > 
1908. But after staying there for about 
twelve months befell ill and went to his 
village, where he died. After that in 15)09 
Sahadev, the second son of the father Ram- 
sumer, came to Bombay but only stayed 
there for about five months. He also fell 
ill and went to his village, and the 
father then brought his third son, the pre- 
sent petitioner, to Bombay in 15)09. There 
is a dispute as to whether the petitioner 
really came to Bombay in 1909. In the 
affidavit made by Mr. Cauty, the Deputy 
Commissioner of Police, Bombay, lie states 
that his information is that the petitioner 
came in or about 1914. But it is, I think 
really immaterial whether lie came in R0J 
or 1914, so far as the main point in dispute 
in this case is concerned. The father Ram- 
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order to the petitioner to remove himself 
from British India. It is not necessary to 
recite what has happened upon that order, 
except to say that the petitioner did leave 
Bombay, but was subsequently found in 
Andheri, a suburb of Bombay, was arrest- 
ed and eventually sent to _ the 1 eravda 

the Maharaja of Benares, and the ceded Jail. He Questions ^ validly o^ t^s 

territory contains this particular village of order of i the Local foreigner Some 

Ramdupati. A copy of the instrument of ground that he is not a foreigner, b 

transfer has been annexed to .Mr. Canty’s other points have . b « e “ £ “JJu 

affidavit, and the preamble of this shows petition, but that is the sole point uhich 

that the cession was made with the approval has been pressed before us. „ . Y u anq 

of His Majesty’s Secretary of State for 1 do not think it necessary to go esMus 
India, with the object that there should lively into all the legal questions of nation- 
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sumer subsequently became ill and return- 
ed to his native village where he died. 
After his death the business appears to 
have been carried on by the present peti- 
tioner with the assistance of 6ome of his 
brothers. In 1911 there was a cession of 
territory by the Government of India to 


be constituted a State under the suzerainty 
of His Majesty to be granted to the Rajas 
of Benares, subject to certain restrictions 
and conditions considered necessary for 
safeguarding to the residents of the ceded 
territories the rights and privilega^hey 
had enjoyed under the British ad mi nitra- 
tion. There are no doubt restrictions on 
the sovereignty that is conferred upon the 
Maharaja of Benares and his successors, bfrt 
it has not been disputed before us that 
there has been in fact a change in the sove- 
reignty which primarily affects the inhabit- 
ants of the ceded territory, i. e.; affects 
their allegiance in a way that is recognized 
and I shall deal with later on. 

It is contended for the petitioner that 
he was a British subject at the time of this 
cession and that he has not ceased to be a 
British subject. The importance of this is 
apparent, when reference is made to the 
definition of “foreigner" which is contain- 
ed in the Foreigners Act III of 1864, as 
amended by Act III of 1915. There is no 
doubt that the petitioner would fall under 
cl. (a) of thi3 definition as being a 
‘natural horn British subject’ at any rate 
prior to the cession of 1911, and that has 
not been disputed by the learned Advocate 
General for the Crown. But the conten- 
tion .that is put forward on behalf of the 


of all to 
For£> 


ality and change of status that anse^ m 
different ca- — this kind. We have first 

M that s. 2 of the 
pat:— 

I arise whether any 
foreigner and to be 
.sions of this Act, is a 
, or is or is not subject to 
t. . . MUhis Act, the onus of prov- 

ing that such person is not a foreigner, or 
is not subject to the provisions of this Act, 
shall lie upon such person ’’ 

If the rule that has been laid down in 
English cases as to the effect of cession on 
the question of the nationality of persons 
ordinarily resident in the ceded territory 
is followed and held applicable, then there 
can, I think, be no question that the peti- 
tioner must be held to have ceased to be a 
British subject. The main rule in a case of 
this kind is summarised in Halsbury’s 
Laws of England, Vol. I, Art. 696, page 
317, as follows:— 

"Such treaties (that is treaties like the 
one that was made with the United States 
of America in 1783) may specifically re- 
gulate the future nationality of the inhabi- 
tants of the ceded territory, but in the 
absence of an express provision, a relin- 
quishment of the Government of a territory 

J — L 1 _ I. .1 • 1.. 


p • . 6 ~ P ut forward on behalf of the is not only a relinquishment of the right to 
Ko°o W n i! at l r? P etiti °o er has ceased to the soil or territory, but also of the rights 
8 .J ecfc » an( h therefore, comes over the inhabitants of the country.** 

Wir.nin t.h A nrAn.n^ * J _ £ • i • \ • y m. . V . _ J 


within the proviso to this definition’ which 
is as follows:— 


That seems obviously in accordance with 

common sense, because you cannot well 

have a Sovereign without subjects; at any 

rate if there is a State, the ordinary idea of 

Constitutional Law is that there are subjects 

in that State who are ruled over by the 

Sovereign, and naturally when a territory 

cise of powers conferred 7,™? "T' 13 ° e J ed the inhabitants of that territory 

s. 4 of the Forei goer a Act 1 ave G, 57 W ? 1 b T ne 3u ^ ects o£ the Sovereign to 
> * eigner s Act, have issued an whom the territory has .been ceded. 01 


Provided that any British subject who, 

P Q £or ^ 6 time being in force 

in British India, ceases to be a British sub- 
ject shall thereupon be deemed to be a 
foreigner. 

.The Government of Bombay, in the exer- 
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bourse a question can arise as to whether 
a particular person is an inhabitant of the 
territory, or even if he is not an inhabit- 
ant, whether he has such a connection with 
the territory as to make him subject to this 
general rule about change of nationality 
upou cession. This question has been 
discussed in certain English cases of which 
the latest one is In re Stepney Election 
Petition, Isaacson v. Durant (1). In that 
case at page 60* Lord Coleridge, C. J„ very 
strongly rejected the contention that in ail 
cases where conflicting duties of allegiance 
arise the subject has by general law, law 
which has been adopted into English Law, 
a right of election of which Sovereign he 


will become the subjefL-*^ 


with refer- 
m (2) he 


inject 

ence to the case ofj/ 
says that the decist v ^ 1 * 3 4 »-tDon 

any such right of elel ( ^ 

“that the King havin^ 
ants of the States frb. 
they became aliens." lit 
(page GO*):— — -j . . 

“No dcaPt, if a man had chosen to leave 
the States newly recognised as independent, 
and had gone into England or the English 
dominions he would have remained what 
he was before, a British subject and 
within the allegiance of the British Sove- 
reign. B it why? Because he never became 
a citizen of the newly established and re- 
cognised States." 

ThCn discussing the case of Auchmuty v. 
Mulcaster (3), he held that it does not help 
the claim to the alleged right of election. 
At first sight the distinction between such 
a right of election and the method by 
which a man can leave a newly ceded 
territory and remain within the allegiance 
of his former Sovereign seems somewhat 
fine; but, as 1 understand it, the distinc- 
tion is one between a mere assertion of 
elected allegiance and actual conduct 
clearly showing such an election. It is 
not enough for an inhabitant to assert, 
when the question arises, that he has elect- 
ed to remain within the allegiance of his 
former Sovereign; there must be conduct 
on his part, such as leaving the ceded 

(1) ' 18 Sfi » i; Q H. It. 51; 55 L. J. Q. B 331; 51 L T. 
CSl: 31 \V. it 517. 

,2) ri8.'l, 2 li. & C 77!); I D. A: It. 394; 2 L. .1. K. B. 
(o. s.i 129; 107 E. It. 572; 20 It R. 551. 

(3) H82Gi 5 I!. & C 771; 8 D. & It. 593; 1 L. J K. B. 

(o. s.) 311; 103 E. It. 288; 29 R. It, 330. 


*i’uge of \13iC) 17 Q. B. D.-[Ed.\ 
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territory and going to reside permanently 
in his former Sovereign’s dominions, to 
indicate his previous election. I think the 
general principle has been well-expressed 
in Foote's Private International Jurispru- 
dence, 4th Edition., at pages Sand 9, where 
he says, referring to the case of allegiance 
dissolved by cession, etc.:— 

“On such a dissolution, the resident in- 
habitants of the territory ceded, separat- 
ed. or conquered lose their former nation- 
ality, and become subjects of the new 
State to which they are assigned or attach- 
ed. It has been sometimes said that the 
inhabitants of the separated territory have 
it at I heir own election to determine to 
which Sovereign they shall bear allegiance 
in the future. There can be no doubt 
that such an option may be given by the 
express provisions of the treaty or Statute 
by wjjich the separation is governed, in 
wWtffn case a definite period is usually 
■ named within which the option must be 
exercised by quitting or remaining inhabit- 
of the ceded or separated territory. 
Where no such option is expressly given, 
the question has been treated bv Lord 
Coleridge. C. J., as one of fact. When a 
Sovereign by treaty relinquishes his claim 
to the allegiance of the inhabitants of 
specified territories, it becomes a question 
of fact whether a particular iudividual 
remained after the cession (or the limited 
time) an inhabitant of the specified territoiy 
and became thereby a citizen of the. State 
into which it passed as an integral part. In 
no case has it been held that any Inhabit- 
ant of the ceded or separated territory has 
the right to remain an inhabitant of it, and 
at the same time to retain the allegiance 
and nationality of the State which ceded or 
permitted the separation." 

There is also a passage in Halls Interna- 
tional Law, 7th Edition , which I think may 
be appropriately cited as helping in the dis- 
posal of this particular case. At page,9 bli 

to 613 he says: — . , 

“It has, however, been usual in modern 
treaties to insert a clause securing libejty 
to inhabitants of a ceded country to keep 
their nationality of origin. In the case <> 
persons native of, and established in. 
ceded territory, and even in the case o pe 
sons who are established in, ' 

natives of. the ceded territory, this 
is commonly saddled with the 00 
fiat they shall retire within the territory 

reaiiiniog ta their stole origin, a 
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time being allowed to them to arrange their 
affairs and dispose of landed and otlie 
properly which they may be unable to fake 
with them... Residence in foreign Countries 
beius a frequent incident of modern ate, 
withdrawal from a ceded district is not con- 
clusive of the intention of the person with- 
drawing to reject the nationality of the 
conquering state. It is, therefore, usual to 
exact an express declaration of intention, as 
a condition of preservation of thenationality 
of birth, from persons against whom there 
is a presumption of changed nationality 
that is to say, from persons born within the 
territory and living there, and from persons 
born within the territory but absent at the 
date of annexation. [This last sentence 
applies to the petitioner, if. as alleged, he 
was absent in Bombay at the date of ces- 
sion in 1911], There being no such pre- 
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main petition, just as he- has put .the _<act 


sumption against persons born in another Br 
nart of the state making the cession, 


Sat for a number of years he and his father 
have carried on business in Bombay. As I 
have already said, the onus of showing that 
he has ceased tube a foreigner rests uj on 
the petitioner, and if the ordinary rules of 
law upon this subject are applicable in this 
case, then, in my opinion, he has not satisfi- 

ed that onus. , , , 

It was, however, urged by the petitioner s 

Counsel that the Common Law of England 
embodying these particular rules on which 
I have relied is not a "law for the time 
beiDg in force," in British India within 
the meaning of the proviso to s. I of the 
Foreigners Act III of 1864, as amended bv 
s 2 of Act — Jlis contention is 

that a la*, t ' \tWs expression 

- ' Uch alone can be 

pig in force" in 
\vever, it is now- 


must V 
said*" 



P art - , . 

simple fact of withdrawal is in their case 
sufficient." 

This seems to me to be reasonable and to 
supply cogent authority for saying 
the mere fact of the petitioner and his 
father having carried on business in Bom- 
bay does not suffice to show that he has 
withdrawn himself from the operation of 
the general rule under which, as a former 
and still a periodical occasional inhabitant 
of this village of Ramdupati, he has since 
the date of cession become a subject of 
the Raja of Benares. We have not of course 
before us such materials as might be avail- 
able if there had been a civil suit in which 
this point was in issue. But the admissions 
before us at any rate supply materials 
from which, I think, it can be properly 
concluded that this family has certainly 
not severed all connection with their village 
of Ramdupati. Admittedly they have cer- 
tain ancestral land there, in which the peti- 
tioner has a share. I have already men- 
tioned the fact that the father and various 
sons on falling ill returned to this village. 
An allegation has been made in Mr Cauty’s 
affiiavit that the family of the petitioner is 
at present at Ramdupati and I agree with 
the learned Advocate-General that it is 
significant that the counter-affidavit con- 
tains no direct contradiction of this allega- 
tion or any statement that the petitioner's 
family have in fact been brought to and 
kept in Bombay. I think that, if that 
jvera the. case, it would certainly havi been 
put as part of the petitioner’s case in the 


1 . 

va 


,uch a contention, 
nave recognised the 
Law of England in 

ntish inuia in various cases. One of these 

is Irrawaddy Flotilla Company v. Bugwan- 
das (4). where their Lordships observe 
(page 625*): 

“For the present purpose it is not material 
toinquire how it was that the Common Law 
of England came to govern the duties and 
liabilities of common carriers throughout 
India. The fact itself is beyond dispute. 
It is recognised by the Indian Legislature 
in the Carriers’ Act, 1865, an Act framed 
on the lines of the English Carrieis’ Act 
of 1830 (II Geo. IV, and I Wm. IV, c. 68).” 

And dealing as we are with this par- 
ticular case under 8. 491, Cr. P. C., that is 
to say, as a High Court established by the 
Letters Patent and the successors of the 
former Supreme Court of Bombay, it is 
clear that the Common Law which was 
formerly administered by the Supreme 
Court is also part of the law to be ad- 
ministered by the present Court, unless it is 
superseded by Statute or otherwise. Their 
Lordships of the Privv Council in Maharaja 
of Jeypore v. Rukmini Pattamahadevi (5), 
say (page 663|) 

(4) 18 C. 620: 18 I. A. 121; 15 Ind. Jur. 403 & 542; G 
Sar. P. C. J. 40; 9 lad. Deo. (n. 8.) 413 (P. O.). 

( ) 50 lad. Gas. 631; 21 Bom. L. R. 615; 36 M. L. .1 
543; 17 A. L. J. 552; 29 O. L. J. 528; (1919) M. W N 
271; 23 C. W. if. 889; 26 M. L. T. 16; 42 M 589- 10 L 
W. 381: 46 t. A. 109 (P. 0.'. 

•Page oE la 0.-ffi<4 " 

jPage of 21 Bom. D. R.— [fid.]' 
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“They (the High Courts) are directed by 
the several charters to proceed where the 
law is silent, in accordance with justice, 
equity, and good conscience, and the rules 
of English Law as to forfeiture of tenancy 
may he held and have been held to be con- 
sonant with these principles and to be 
applicable to India." 

Of course this Common Law can only be 
applicable when it is properly applicable 
to the society and circumstances of India. 

1 cannot, however, conceive of any depart- 
ment of law in which the Common Law is 
more applicable than that part of Con- 
stitutional Law, which governs the question 
of nationality and the question of the status 


to 


^l|y that would 
which 
'■en the 
’bus 

to deaj 
j^rfeai 

ne 
ns 


of British subjea'- 
be part of the E> 
was brought if 
British obtained 
"in 1G61 Charles X 
the Governor ana 
places belonging 

East Indies, power 11C 

belonging to the said Governor anil Conf 
pany or that should live under them in 
all causes, whether Civil or Criminal, 
according to the laws of the kingdom, and 
to execute justice accordingly.’" (See 
Tagore Law Lectures, 1872: The History 
and Constitution of the Courts and Le- 
gislative Authorities in India by Cowell, 
page 1G). Therefore I reject the contention 
that the English Common Law cannot be a 
part of the law for the time being in 
force in British India. There is no Statute, 
so far as as I am aware, which in any way 
affects its applicability, in thiscase, at any 
rate none such has been cited. In the 
circumstances of this case I lind that the 
petitioner has failed to 6how that he has 
not ceased to be a British subject, in view 
of the cession of 1911 already mentioned. 
In my opinion, therefore, is no proper 
ground for the exercise of our powers under 
s. 49J, Cr. P. C., which is sought by the 
petitioner. I would, tlieiefore, discharge 
the Rule. Any question of costs can be 
considered later. 
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at Andhari He is now in confinement in 
lie \ era\ da Jail ; and the legality of this 
confinement is questioned in this appff 
lion, mainly on the ground that he is not a 
foieign er but that he continues to be a 
British subject, . * 

The petitioner was born a British sub- 
ject at Ramdupati, which along with the 
adjacent villages, was on April 1 19 n 
ceded and constituted as a Native’ State 

^ f i . . . ^ Highness the 

Maharaja of Benares. It is argued for the 
petitioner that he was a resident of 
Bombay on the date of the treaty and that 
apart from stray visits to Ramdupati, he 
has continued to carry on his father’s 
business in Bombay and that he thus 
continues to be a British subject. The 
treaty, it is said, does not confer unrestrict- 
ed powers such as the power of life and 
dealli on the Maharaja of Benares so as to 
#f£ate a new political entity. The words 
“any law for the time being in force" 
in s. 2 of the Amending Act III of of 1915 
apply only to Statutes. 

** 1 Sor the Grown it is argued by the learned 
Advocate- General that the cession of 
territory under the treaty necessarily in- 
cludes a change of sovereingty and allegiance 
and, therefore, the petitioner is a foreigner 
within the meaning of Act III of 1864 as 
amended by Act III of 1915. 

Under s 2 of the Act of 1861, the onus of 
proving that he is not a foreigner is 
expressly laid on the petitioner. And the 
substantial queslion, therefore, under the 
proviso to s. 2 of Act III of 1915 is whether 
the petitioner by virtue of the treaty of 
April 1, 1911, has or has not ceased to be a 
British subject. 

Whatever the difficulties of locating 
sovereignly in the Austinian sense, the 
treaty clearly creates a political jurisdiction 
and a Political Agent previously non- 
existent. For all practical purposes, the 
latter appears to be a decisive test, un- 
affected by the various limitations on the 
Maharaja's powers such as those in cl. 
17 in respect of jurisdiction over servants 

A A I . • % 1 


1/ in icspeui ui j ui ibuiuiiuii uvei ornaino 

Madgavkar, J.— On January 10, 1925, of the British Government and European 
aii order was | assed by the Local Govern- British subjects or in cl. 25 in respect 
merit against the petitioner under s. 3 of of death sentences. Kathiawar, to go no 
the India Act 111 of 18G4, ordering him as a further, illustrates the point that such 
foreigner to remove himself from British limitations of varying degrees are perfectly 
India. With this order he comjdicd. But consistent with the existence of foreign 
on March J 9, he was found to have political status, in the legal sense, both 
returned to British India and was arrested civil and criminal. 
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e ' ' fiii uiH naw® 58* in In re Stepney Election Petition, 

A cerlain amountof stress has 1 ^ \ s ° acSGn v . Dura nt (1). Further, in the pre- 

for \he petitioner on the woids ui . treaty c [. 22, which empowers a 

law for the time being i » f . the British subject to call upon the Maharaja 
found ms. - of AA HI • > >.i v - w ithfn a rear to acquire immoveable pro- 

whether it parties belonging to such subject, is, in mv 

3 rC 0 «'£ oil' general prioci- opinion, a dear inHicalicn ll, a, the 

therefore, the ,ne, 

davs of Machiavelli, it is now too late in elected to continue his nationality a» 
the day to raise the question of the binding British subject ; or whether lie accepted the 
nature of treaties and the duty, in matters al'ered nationality under the treaty Here 
civil and criminal, of enforcing and again the onus is, in my opinion, clearly 
abiding by the their terms, incumbent on all on the petitioner not less than it would be 

thp contracting powers and their Courts, in the case ofAlfl£uj£i]e_: Ihe abandon- 
ee is a proceed- 

;e, and an inten- 

mdonment must 

lory evidence ” : 

Jaskell (7). In the 

would appear that the 

family of the petitioner 


the contracting pow 

not less than in the case of laws passed by inent or ^aa 
the Legislature. Our reports arc full of ing of a 
such cases, as for instance, from Kathiawar, tioi'-* 
in matters of succession, domicile and be 
extradition. And it is not necessaiW^f 
fortify them by recent illustrations of the , 
enforcement by Courts in England of In 
various clauses of the Treaty of \ ersailles^jy.a mo .oiiia.s iTO their fatfc^s has 
For the purposes of the present applio^L^f; continued to be Ranidupati, the lands are 
this treaty, in my opinion, is as much law retained and the residence of the petitioner 
binding on the Courts as any Statute Law and his brothers and their family in Bom- 
of the Legislature. And the only point for bay was solely for the purpose of business, 
the petitioner is perhaps that the treaty The case is one of very common occurrence 


does not in terms declare that the Iudian 
subjects in the ceded territory have ceased 
to be British subjects. 

But that a treaty of cession has by im- 
plication such effect has been amply shown 
in the judgment of my learned brother. 
In the case of In re Stepney Election 
Petition, Isaacson v. Durant (1), it is to 
be noted that the decision proceeded on the 
fact that on the death of William IV, die 


in the city of Bombay, and I agree with my 
learned brother that such residence of 
itself or a continuance of it, is not sufficient 
evidence of election or of continuance of 
the petitioner's former status as British 
subject. 

Into the alleged hardship of the present 
case we are not competent to enter. 

I agree, therefore, that the petitioner has 


succession to the Kingdom of Hanovar, M f • ’f 0 " h,mbj 'l a ' v 

Great Britain, was governed by Salic Law. la accordingly 

discharged. 

The learned Advocate-General asks that 
under cl. (5) of r. 7 of the High Court 
Rules, Appellate Side of 1920, the Court 
should allow costs against the petitioner 
on the Appellate Side scale. We think 
however, that the petitioner had legitimate 
ground for seeking the Court's decision on 
the question whether he was or was not 
a foreigner, and in the circumstances we 

(7) (19011) A. C. 56; 75 L. J. V. 0. 1; 91 L. T 33; 22 
T. L. K. 1-14. * 


But whatever the legal aspect in so peculiar 
a case, not of treaty but of succession, 
speaking for myself, I should incline to 
the opinion that where, as in the present 
instance, the case is one of a treaty and of 
rights created thereunder, it would be open 
to a subject of the ceded territory, unless 
the treaty expressly forbade, to elect to 
continue his former nationality and to 
prove such election. And, in this opin- 
ion, I am supported by the cases of 
Doe v. Acklam (2) and of Je.phson v. 
Riera (6), as well as by the argument at 

(6) (1835) 3 Knapp 130; 12 E. R. 598. 


•I’agoof (1886| 17 B. j 
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aie not disposed to grant costs against T . 

inm. I he Rule is. therefore rli s ,i,, r ^ “ •snow contended that he did not give 


without costs, 
z. K. 


is, therefore, discharged 
Rule discharged. 



RANGOON HIGH COURT. 

Criminal Rkvisiox No. 836 B of 1925. 
September 17, 1925. 

Present .-—Mr. Justice Mating Ba. 
SULTAN— Applicant 
versus 

Major C. DE M. WELLBOURXE— 
Rf-sca 

Criminal Procedure 
lot — Statement of w, 
investigation, whet he 
Penal Code (.let XL\ 
means “ volunteer ." 

A statement mnde In’ 
in the course of an invests 
the Cr. 1’. C, and recorded 
under s 1G1 of the Code,--: 
formntiyx'piven to the Police under s. jot of the' 
Code, and. therefore, if false, is not punishable 
tinder s. 182 of the Penal Code, [p .317, col. 1.) 

Obiter .— 1 The word "give" in s lo2, Penal Code, 
does not bear the restricted meaning of the word 
“volunteer.” [ifcid.l 

Mangu v. Emperor, 25 Ind. Cas. 978. .35 P. W. R. 1914 
Cr.; 227 P. L. R. 1911; 15 Cr. L. J. 650. and Emperor 
v. Xga Aung Po, U. B. R. (1905; Penal Code, 13; 2 Cr. 
L. •!, 474, not followed. 

Queen-Empress v. Bhikaji, Rat. Un Cr. C. 124 and 
Quecn-Em press v Ramji Sajaba Rao, 10 B. 124; 10 Ind. 
Jur. 300; 5 Ind. Dec. ts. s.; 468, referred to. 

Criminal revision against an order of the 
District Magistrate, Insein. 

Mr. S M. Bose, for the Applicant. 

Mr. Gaunt, Assistant Government Advo- 
cate, fertile Respondent. 

JUDGMENT.— Applicant Sultan was 
being prcsecuted before the District Magis- 
trate of Insein under s. 182 of the Indian 
Penal Code. The particulars of the offence 
are as follows: — 

“That you on or about the 26th day of 
June 1925 at Insein gave to U Aung Din, 
a public servant, information to the effect 
that E A. Bharoocha, Mahomed Yusoof 
and Gur Khan were driven by you in 
your taxi to the Insein Municipal Office on 
the night of the 5th and 6th June 1925 
which information you knew or believed to 
be false and knew to be likely to cause such 
public servant to do an act which he should 
not have done or to cause him to use his 
lawful power to the injury orannojance of 
any person." 


information but only made a statement to 
a Police Officer who was making an in- 
vestigation under Chapter XI V of the Cr. P. 
C . and that for that, reason he has com- 
mitted no offence punishable under s. 182of 
the Penal Code. 

This ease is a sequal to the famous arson 
case under s. 436 of the Penal Code in 
connection with the destruction by fire of 
the Insein Municipal Office. The offence 
under s. 436 is a cognizable one. A refer- 
ence to the Criminal Regular Trial No. 
47 of 1925 of the Sub-Divisional Magistrate 
of Insein shows that the First Information 
Report was lodged hv Mr. Yusoof Secretary- 
of the Jnsein Municipality. 

The principal point for dfcisirn is vhe 
ther the statement made hv Sultan to U 
Aung Tun, Inspector. C. I. D. can he con- 
jured as information, relating to the 
commission of a cognizable offence given 
to the Police within the meaning of s. 
^J54 of the Cr. P C.. or whether it should 
Pe^easidered simply as a s'atpment made 
to an Investigating Officer under 8. 161 of 
that Code. 

An information could he given either 
orally or in writing. If given orally, the 
Police Officer is required to record it. and 
every such information whether given in 
writing or reduced to writing requires to 
he signed by the person giving it. Such 
information forms the basis upon which 
an investigation under Chapter XTV com- 
mences A Police Officer making an in- 
vestigation has power under s 160 to re- 
quirethe attendance of witne c ses who appear 
to he acquainted with the circumstances of 
the case, and examine them. Such persons 
are bound to attend, and are also bound to 
answer all question relating to the case 
other than questions the answers to which 
would incriminate them. Section 16. lays 
down that no statement made by a rerson 
to a Police Officer in the course of such an 
investigation shall if reduced to writing be 
signed by that person. 

In the present case Sultan’s statement 
(Ex. A) was recorded by the Inspect, 
it does not appear to have been signe 
bv Sultan. It was recorded on %th « 

1925. and from the evidence of l 1 Aung 

it would appear that the occurred °n 

6th June that he took up the investigation 
from the 15 h June, and that a , First nfor 
mation Report had been opened previous y 
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U Aung Tan further stated that one Gur 
Khan offered to give information and so he 
recorded Gar Khan's statement on the iOlli 
June, that Gur Khan then made a confes- 
sion before the Sub Divisional Magistrate, 
that Gur Khan mentioned a taxi , that later 
at an identification parade bultun was 
identified as the f«.ti-cab driver, that 
after that identification but tan was brought 
to him, and that on his asking him what 
he kuetv about this case Sultan made the 
statement (Ex. Aj, U Aung Tun admitted 
that before he recorded Sultan’s statement 
he had examined two other witnesses whose 
statements afforded no corroboration of Gur 
Khan’s statement. 

In the above circumstances one is driven 
to the conclusion that the statement of 
Sultau was recorded under the provisions 
of 6. 161. By no stietch of imagination 
can that statement be treated as mfcjssn- 
tion given to the Police under s. 

There has been a conflict of judicial opinion 
^regards the word -give’’ used in 
s. 182 of the Penal Code. That word 
been interpreted to mean ”volunt(£I m 
Mangu v. Emperor (I) and a similar view 
has been taken by Irwin, J. C., in Emperor 

l H ga J Ung Fo (2) ' Jn that case it was 
held that giving false answers to questions 

put by a Police Officer in the course of 
investigation of a cognizable offence is 
not punishable under s. 182 of the Penal 
Lode. A contrary view was held in 
the very old case of Queen-Empress v. Bhika- 

jl [Of. 

or\ n0t iuc J ined to give that restrict- 
ed meaning of ’’volunteer” to the svord 

give, h or instance if a Police Officer has 

Jn?n°- n M 8u J pect the commission of a 
cogmzable offence, he can investigate the 
case under s. 157 for the discovery and 
of J he offender. During such^inves- 
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accused was elicited by a Forest Officer 
in the course of his enquiry. It was there 
held ‘‘that any false information given to 
that Finest Officer with the intent men- 
tioned in s. I8.'of the Penal Code is punish- 
able under that section whether that in- 
formation is volunteerd by the informant or 
given in answer to questions put to hint by 
that Officer.” 

Having held that the statement of Sultan 
did not amount to information giver} to a 
Police Officer but amounted to a statement 
made as a witness to an Investigation 
Officer under s. 161 of the Cr. P. 0., it 
follows that his prosecution under s. 182 is 
unjustifiable, has not committed 

that offer — ' 

Ac*-" 
and 
ar 


\tion is allowed 
mgs against him 


. plication allowed, 


C.-.— i 



CALCUTTA HIGH COURT. 

Criminal Revision No. 235 of 19*>5 
May 20. 1025. 

Present : -Siv Lancelot Sanderson. Kt.. 
Unef Justice, and Mr. Justice Panton 

RAM GOPAL GOENKA— Petitioner 

versus 

The CORPORATION' of CALCUTT \_ 
P p rosiTE Party. 

c tiSTSSSZ -yys- 

•/r«« C««, rttefcr J, ‘SL smr “"' “ r * r 

TE' »“ lhoris ‘' d build. 

before lie is proceeded avabst is a 11,81 Act * 

itv vitiating the trial ofV owner hSl"*., lrr ^ ul8r * 
pal .Magistrate, [p 31^ co j 9 ] bcfore the Jluntci- 

the Calcutta M un ^paY Act tni n ° f C rV CCS "S a ‘ DSt 

the ineaniag of s . 6 of tl fe Cr p C c V m '“ al Court witbin 

An order passpd bv \i„ • r :. 1-1 

judicial order, and the is a 

mlCrfCre te 0f re . v i sion - IP. 3 l!;: col J uj SdlC,U ' n 10 

«>l 


y78;35 p - 
15Cr.L.J. C50. 


J SftS n P S' ** * • * J. m. „ Hula' aiaSan orde ,. of «.'* " ''' 

m W ^ * U C, «, Calcutta, dated fhe'se^K^! 
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Mr. Langford James , Babus Probodh 
Chander Chatterjee, Sures Cliunder Taliig- 
dar and Mohcndra Kumar Gliose , for t he 
Petitioner. 

The Advocate-General and Babu Satindra 
Nath Mukhcrjee , for the Opposite Party. 

JUDGMENT. 

Sanderson, C. J.— This was a Rule 
issued by my learned brothers Mr. Justice 
Xewbould and Mr. Justice Bepin Behary 
Ghose calling upon the Municipal Magis- 
trate and on the Chief Executive Officer of 
the Corporation of Calcutta to show cause 
why the order complained of should not be 
set aside or such other order made as to 
this Court might seem .tit, and proper. 

The order corny 


i&*an order 
^ Cal- 
’ by 

li- 


made by the Mult 
cutta dated the( 
which the Magist, 
tion of certain alle_ 
tures by the Corpora:, 
expense of the owner. 

The ^.oceedings IT. ^i._ ... . it 

some peculiarities. The alleged unauthoris- 
ed structures were made before the 1st of 
April 1924. The notice which was served 
upon petitioner was headed “s 304, Act III 
(B. C.) of 1923" (i. e. The Calcutta Munici- 
pal Act of 1923 which came into force on 
the 1st of April 1924). The notice was to 
the effect that the petitioner was directed to 
appear to show cause before the Municipal 
Magistrate of Calcutta why an order should 
not be made under s. 364 of Act III (B. C.) 
of 1923, directing that so much of the 
building as had been unlawfully executed 
be demolished or altered by the Chairman 
at the owner's expense. 

Although the notice, as I have already 
said, purported to be under s. 364, the deci- 
sion of the Magistrate was headed “under 
s. 363 of the Calcutta Municipal Act of 
1923”, and when the Magistrate gave his 
decision, he proceeded under s. 449 of the 
Calcutta Municipal Act of 1899, which he 
said corresponded to s. 363 of the Calcutta 
Municipal Act of 1923. The Act of 1899 
was repealed by the Act of 1923. 

In my judgment, it must be taken that 
these proceedings were, in fact, instituted 

under the Calcutta Municipal Act of 1.E3. 
If that be so, then whether the proceedings 
were taken under s. 363 or s. 364, the proceed- 
ings would have to be initiated by the Coi- 
poration, which came into being in conse- 
quence of the passing of the Calcutta Muni- 
cipal Act of 1023. The proceedings were in 
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fact headed “Corporation of Calcutta verm 
Ram Gopal Goenka". Section 363 provides: 
“If the Corporation are satisfied that the 
erection of any new building has been 
commenced without obtaining the written 
permission of the Corporation they may, 
after giving the owner of such building 
an opportunity of being heard, apply to a 
Magistrate, and such Magistrate may make 
an order directing that such erection, al- 
teration, addition or other work shall be 
demolished by the owner thereof; or by the 
Corporation at the expense of the said 
owner.” 

Section 364 provides : “ In any of the 
following cases" (The various matters are 
set out) “the Corporation may apply to a 
Magistrate, and such Magistrate may make 
an order directing that the building, fixture, 
additions, etc., be demolished, provided 
tljp 4 before making such application, the 
corporation shall give the owner an 
opportunity of being heard." It is, there- 
fore, clear 'that, whether the proceedings 
—re under s. 363 or s. 364, the Corporation 
instituted the proceedings, and before 
making an application to the Magistrate the 
Corporation was bound to give the person, 
who was to be proceeded against, an oppor- 
tunity of being heard. It may be said that 
the petitioner was given an opportunity ot 
being heard by the authorities which 
existed under the Act of 1890, but there is 
no doubt that the Corporation, constituted 
bv the Act of 1923, did not give the peti- 
tioner an opportunity of being heard before 
the application by or on behalf of the 
Corporation was made before the Ma 0 i6 

| [n • 

Consequently, in my judgment, there was 
a material irregularity in the proceeding 
in respect of this matter. 

But the learned Advocate-General, who 
appeared for the Corporation, argued that 
the liability of the petitioner in respect of 

the unauthorised structures existed after 

the repeal of the Calcutta Munimpa Act 
nf 1891) bv reason of s. o ot me D & 
General Clauses Act. That section provid^ 

tion appears, the repeal shall not anecia > 
enactment so repealed. 
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It might be that the liability of the peti- 
tioner in respect of the alleged unauthor- 
ized structures still remained after the 
repeal of the Calcutta Municipal Act of 
1899 but a difficulty arises in this way, that 
even if the present proceedings could be 
regarded as having been instituted under 
the repealed Act of 1899, (which I think 
is not the case) then such proceedings 
would have to be initiated by the General 
Committee because s. 449 provides that '‘if 
the General Committee are satisfied" as to 
certain matters therein stated ‘‘the General 
Committee may apply to a Magistrate." The 
learned Advocate-General informed the 
Court that the General Committee under 
the Calcutta Municipal Act of 1899 no 
longer exists : and, therefore, there is no 
body competent to take proceedings under 
s. 449 of the 1899 Act. 

Therefore, whichever way this matt^ris 
looked at, in my judgment, there wasll 
material irregularity in the proceedings 
and the order which was made by the 
Municipal Magistrate, cannot be allowed to 
stand. ^ 

Before leaving this case, it is necessary 
for me to say one or two words about the 
preliminary point which was raised by the 
learned Advocate General. He argued that 
this Rule was issued under s. 435, Cr. P. C 
and this Court had no jurisdiction to issue 
a Rule under s. 435 or to make it absolute 
under s. 439 of the Cr. P. C., on the ground 
that the Municipal Magistrate, when deal- 
ing n Uh r, this matter - was n °t acting under 
the Cr. P. C and that consequently the 
provisions of the Cr. P. : C. could not be 
applied by this Court for the purpose of 
revising the proceedings before the Magis- 
trate. ° 

I am not prepared to accept that argu- 
ment. ° 

AnSffci 531 -5 the Calcutta Municipal 
Act of 1923 provides : "The Local Govern- 

fT h“?riafo°f lnt |T 0ne ° r m0 . re pirates 

and the n,i? a 0ffen ? es , a S ainst this Act, 
under” ° r by ' laws made there- 

-iatits'i, 
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and I have no doubt that he would be a 
Criminal Court within the meaning of s. 6, 
which provides as follows : "Besides the 
Higli Courts and the Courts constituted 
under any law other than this Code for the 
time being in force, there shall be five 
classes of Criminal Courts in British India 
I. Court of Sessions, II. Presidency Magis- 
trate, etc." I think it may be said that 
the Municipal Magistrate appointed to deal 
with offences against the Calcutta Munici- 
pal Act is a Court constituted under a law 
other than the Code for the time being in 
force and comes within s. G. Consequently 
I am not prepared to hold that s. 435 and 
s. 439, C'r.P.C., donotjuiply to these proceed- 

i n <ro X 


mgs. 
This 


impo 

oft) 

ord 

h 

t’h. 

Co 


ot of any real 
ment the order 
/was a judicial 
y him either in 
-*i jurisdiction or in 
Jurisdiction, and this 

Addiction to "Interfere 

way of icvision under one Code o^ the 
other. See Annie Besant v. Advocate 
General of Madras (l). I n that case Lord 
Plnlhmore after referring to the fact that 
the High Courts of Calcutta, Madras and 
Bombay possessed the power of issuing a 
writ of certiorari, is reported at page 160* 
o have said "If the order of the Ma^is 
tratewerea judieia 1 order, it would hive 
been made in the exercise of his civil or 


X. II. 


^ ule made absulut 


M. w. N. 555; 10 L. W J51 20 T' T „ SG7; < 
T. 408; 1 U. I>. L R (P n V-f , J • <,!)3 : -’6 : 
46 I. A. 176 iP. 0.1. P ' G ) ‘ 4: {19I9 1 33 T. L, R, 

~~ ‘Page of 43 M.-[Auy 
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BOMBAY HIGH COURT. 

Criminal Reference i\o. 31 of 1925. 

July 1, 1925. 

Present:— Mr. Justice Fawcett and 
Mr. Justice Matlgavkar. 

BASAPPA RACHAPA HUNDEKAR— 

Accused 


versus 

EMPEROR-Opposite Party. 

Motor Vehicle* Act (V III of 1‘Jl!,), $$. 5, h <2j-- 
Conriction for dangerous driving— vine, amount of 
— Cancellation nr suspension of license. 

A line indicted on an accused person should not he 
excessive, having regard to his pecuniary means. 


[ 80 1 . 0 . 1925 ] 

fine imposed on an accused person should 
not be excessive, having regard to his 
pecuniary means. In the present case there 
is nothing to suggest that, accused No. 1 
was a person oi such means, as would 
make it appropriate to impose tine of say) 
1U0, such as was suggested by the 


Rs. 


is- 


H. B. 


The best way to stop dangerous driving of motors 
is for the Court, on a convictio n of the offender 
under s. 5 of the 1 ^ ^Act, instead of 
imposing a tine dijr pecuniary 

means of the latter,/ -r sub- 

s. {2} of s. 18 of the\ 'rs of 

the conviction to b»\ ’ by 

the offender and toj $e, 

or to declare the offelu 'g 

a license either permauen. 
thinks tit. v 

Refe r -nte made 
trate, Bijapur. 

Mr. Ankalikar (with him Mr. 
Gumaste ), for the Accused. 

Mr. S. S. Patkar, Government Pleader, for 
the Crown. 

JUDGMENT.— In this case the District 
Magistrate has moved this Court to enhance 
the sentence of fine passed on four accused 
persons who were motor-drivers and were 
convicted of the offence of dangerous driv- 
ing under s. 5 of the Indian Motor ^ ehicles 
Act VIII of 1914. Each of them was sen- 
tenced to pay a tine of Rs. 25. This Court, 
however, has only issued notice for enhance- 
ment of sentence in the case of accused 
No. 1 Basappa Rachappa. 

The main facts are these.— Basappa was 
driving a motor-car which takes passengers 
between Bagalkot and Hougal and the 
other accused were driving similar motor 
vehicles. The Magistrate held that they 
were in fact racing, while they were driving 
along the road; and the car driven by 
accused No. 1 Basappa knocked down a 
man who sustained injuries to his legs and 
ha' l to be treated in hospital for some 
time in consequence. There seems no doubt 
upon the evidence that the convictions of 
the four accused or at any rate that of 
accused No. 1, with whom alone we are con- 
cerned, is justified. But the maximum penal- 
ty provided for the offence is a fine of 
Rs. 500 and the general rule is that the 


ijj llio 

Government Pleader. In my opinion the 
best way to stop dangerous driving of the 
kind in question is lor the Court, on con- 
viction of the offender, to exercise its 
powers under sub-s. (2) of s. 18, under 
which such Court “shall cause particulars 
of the conviction to be endorsed” on any 
license held by the accused and may (1) 
cancel or suspend that license, or even 
(2) declare the accused disqualified for 
obtaining a license either permanently or 
for such period as it thinks fit. That is a 
very substantial power the exercise of 
• hich will have a very deterrent effect, 
especially in the case of persons like the 
accused who earn their livelihood by driv- 
ing motor vehicles. In the present case 
u.- 'earned Magistrate has not complied 
with tfie direction contained in this sub- 
section that he should endorse particulars 
of the conviction upon the accused's license. 
At any rate there is nothing in the record 
which shows that that was done or direct- 
ed to be done. We think that the accus- 
ed, who is said to be still driving motor- 
cars, should be ordered to surrender his 
license to the Magistrate in order that the 
necessary particulars may be endorsed 
thereon. It would have been, I think, ap- 
propriate if the Magistrate had suspended 
the accused's license for, say, six months, 
having regard to the fact that lie was driv- 
ing the car which knocked over the injured 
man. But as the offence took place m 
Ju'.y 1«24 and the period for which the 
accused's license was then in force has 
probably expired, we do not think that e 
can appropriately pass an order of suspen- 
sion or cancellation. The order of endorse- 
ment will, we think, be a sufficient enhance- 
ment of sentence in the circumstances of 

th * r ‘ Sentence enhanced, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. 76 of 1925. 

August 10, 1925. 

Present Mr. Simpson, A. J. C. 

B A 1 J NAT H — Defend an t— Applicant 

versus 

RAMDAS SAHU-Plaintiff— 
Opposite Pakty. 

Provincial Small Cause Courts .-let (IX of ISST\ 
s. 25- Revision — Discretion of Hijli Court — Limitation, 
nice question of —Interference. 

TQ3 High Ujurt has a discretion under s. 25 of the 
Provincial Small Cause Courts Act and it will not 
under that section upset a decree passed by a Small 
Causa Court on the mere possibility that the Court 
may have gone wrong by a few days on a question of 
some nicety relating to limitation. 

Revision against the judgment and decree 
of the Judge, Small Cause Court, Akbarpur, 
dated the 30th March 1925. 

Mr. Muhammad Ayub, for the Appellant. 

Mr. Naimullah,iot the Opposite PatJ^^ 

ORDER.— This is an application in 
revision under s. 25 of the Small Cause 
Courts Act. The suit was one on the basis 
of a promissory- note. The defence_j>>?u 
two points only. 

1. That the money had been re-paid, 
and 

2. That the suit was time barred. 

Both issues were decided in favour of 
the plaintiff and the suit was decreed The 
defendant comes here in revision. He can- 
not, of course, attack the finding of fact 
that the money has not been re-paid. His 
point is that the suit was time barred. It 
is a difficult question to decide whether it 
was time barred or not, because the pro- 
missory-note gives two dates for re-pay- 
ment. It says thrpe months from execu- 
tion, and it says the meti Magh puran mashi 
1978. Now the date of execution was the 
23rd November ls»21, so three months, 
calculated according to s. 25 of the Limita- 
tion Act, gives the 23rd of February, 1922. 
But the other date, meti Magh puran mashi 
1978, corresponds to the 12th of February, 
1922. The suit was brought on the 16th 
February, 1925, so it is within time from 
the 23rd of February 1922, but beyond 
time, reckoning from the 12th of February 
1922. Several rulings have been cited at 
Bar, and I have considered them. But I 
do not propose to decide the point, 1 dis- 
miss the application in revision on the 
ground that I have a discretion under s 
25, and, I am not prepared to upset the 
decision of the Court below', because it 

21 


V. RAM CAS. 32 * 

might plausibly be argued that the claim 
was beyond time. In certain cases no doubt 
it might be proper to proceed on a ground 
of limitation, but the possibihtj that a 
Small Cause Court may have gone wrong 
by a few days on a question of some nicety 
relating to limitation, is not a ground for 
setting aside the decree. The application 

is dismissed with costs. . , 

z K Application dismissed. 


PATNA HIGH COURT. 

Civil R» fv ' l< ' "' t 'J5and 516 of 1924. 

^ 5 . 

p> K. Mullick, Kt„ 

;e Ross. 

(1UM— Petitioner 

oll$ 

j alias PAHLAD DAS 

. %^?P0S1TB PAu' V. 

Jurist! let ,i — Appeal— Appellate Courts ~ ■outer to 
determine route of appeal— Revision. * 

It is the duty of a Court of Appeal, when an appeal 
is presented to it, to determine the jurisdictional 
value of thJappeal and if it comes to the conclusion 
that the vfluc exceeds its jurisdiction to return the 
appeal for presentation to the proper Court; and as 
in doing so the Court does not act without jurisdic- 
tion, its order is not open to revision. Ip. 332, col. 1.] 

Raghunath Charan Singh v. Shamo Kocri,' 31 Q. 344 
and Peari Shah v. Sttraja Mai Mar war i, 16 Ind. Cas. 
575; 1G C L. J. 371; 17 C. W. N. 503, referred to. 

Revision from an order of the District 
Judge of Muzafferpur, dated the 27th 
August 1924. 

Mr. Muhammad Hasan Jan, for the Peti- 
tioner. 

Mr. Siveshwar Dayal, Syed Noonil 
Hasan and Mr. A. H. Fakkruddin, for the 
Opposite Party. 

JUDGMENT. 

Mullick, J.— These two applications 
in revision arise out' of Suits Nos. 2U arid 
21 of 1922 before the Subordinate Judge of 
Muzafferpur. The plaintiff, a mUticali. asks 
for a declaration that the properties in suit 
are inciemehts of a xvakf created byM mam- 
mal Nurjahan Begum and for recovery of 
possession from the defendant wlio in one 
case claim title under a Court sale' of the 
16th February 1914 and in the other u ider 
a kcbala executed by Mvsammat Nurjahan 
on the 9th August 1914. One of the 
issues raised at the trial was whether the 
Court-fee paid was sufficient. The i$su$ 
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was decided in favour of the plaintiffs, 

hut the suits were dismissed on the merits. 

An appeal was taken by the plaintiffs 
to the District Judge who found that the 
value of the properties was not Rs. 2,1(10 as 
held by the Trial Court but not less than 
Rs. 15,000 or 20.000 and he ace ordingly re- 
turned the memoranda of appeal to be 
presented to the proper Court. 

Against this order an appeal was pre- 
ferred to this Court under O. XL11I r. 1 (a) 
of the C. 1*. C.,but we held following liaghu- 
nath Charan Singh v. Shamo Kocri 1) that 
no appeal lay and we directed the appli- 
cations to be registered as revision cases. 

It is now urged hefonr us by the learned 
Vakil for the plaiM**^ ^fawi Lthe learned 
Judge's order retjfr " ^Njda of 

appeal was with/ ink 

this contention i\ 11 

of the Suits Vali\ s 

not apply. The N 
unlimited pecuniary jo. 
objectionpas or couJ^\ i 

beforeXm on the grouncT of Ins , iscnetioi. 
to Irtf the suit. If the suit had'oeen tried 
by a Munsif it may be that an objection 
as to valuation for the purpose of tletermin- 
ing the Court-fee might, in celtain cir- 
cumstances, have also been regarded as an 
objection as to jurisdiction; and in that 
case the Appeal Court, if satisfied, that, 
in spite of the under-valuation, the disposal 
of the suit on the merits had not been 
prejudiced, would have been entitled to 
hear the appeal as if there has been no 
defect of jurisdiction. 

But here the question is not whether 
the Subordinate Judge had jurisdiction 
to try the suit but whether the Appeal 
Court had jurisdiction to hear the appeal. 
Ordinarily the Appeal Court does not inter- 
fere with a valuation made by a Trial 
Court for the purpose of determination 
jurisdiction, but it is always open to a 
party to take this as a ground of appeal. 
The’ Court may also investigate the matter 
in exercise of its inherent powers. Part 
I of the Suits Valuation Act empowers the 
Local Government to make rules for deter- 
mination the value of land for purposes of 
jurisdiction in certain classes of suits, and 
Part 1 1 declares that in suitsnotcomingwith- 
in paras, v, vi and ix and para, x cl. (d) of s. 7 
of the Court Fees Act, the value as determin- 
able for the computation of Court-fees and 
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the value for the purposes of jurisdiction 
shall be the same. Under the first part 
of s. 12 of the Court Fees Act the valuation 
made by the Trial Court for the purpose 
of computing the Court-fee is final as be- 
tween the parties, but the finality so con- 
ferred is confined within very narrow 
limits and it is even open to a party to 
appeal on a question of category, that is 
to say, the class within which the 
suit falls. On a question of valuation 
pure and simple a party cannot appeal 
but the Court may act under the 2nd para, 
of s. 12 of the Court Fees Act for the pur- 
pose of protecting the revenue. 

Here the suits before us fall within s. 7 
para, iv (c) of the Court Fees Act and the 
valuation for the purpose of computing 
the Court-fee must determine the jurisdic- 
tion. But there was nothing to prevent 
thedefendants from objecting before the 
,-ULirict Judge that he had no jurisdiction 
to hear the appeal. The District Judge 
had jurisdiction, and indeed it was his 
-duty, to determine the point, and as there 
wa^^-aterial before him for coming to 
the finding that the value of the subject- 
matter was at least Rs. 15,000 and that, 
therefore, he was not competent to hear 
the appeal, no revision lies against his 
order. 

It follows from this view that an appeal on 
the ground of defect of jurisdiction may if 
successful disturb the finality of the valua- 
tion for the purpose of computation of 
Court- fees in suits coming under s. 8 of the 
Suits Valuation Act, but there can be no 
doubt that the first clause of s. 12 of the 
Court Fess Act is subject to the provisions 
of the Suits Valuation Act; and so it has 
been held in Pcari Shah v. Suraja Mai 
Maru ari (2). In the present case the Court 
vested with jurisdiction to hear the appeals 
will indecidingthe question of jurisdiction 
be competent to levy deficit Court-fees on 
the plaint if satisfied that the District 
Judge’s valuation was correct. 

The immediate question, however, before 
us is whether the District Judge acted 
without jurisdiction in returning the me- 
moranda of appeal. The answer is in the 
negative and these applications in revision 
are dismissed with costs: hearing fee two 
gold mohurs in each case. 

Ross, J.-l W*- RevUiion dismissed . 

(2) 1C Ind. Cas. 575; 16 C. L, J. 371; 17 C. W. N. 
503. 


1; 31 C. 311. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 5s "f 1923. 

July 18, 1924. 

Present Mr. Kotval, A. J. 0. 

Diwan Bahadur BALLABli DAS 
Defendant— Appellant 
versus 

Seth NARAIN PRASAD-Puintiff 

—Respondent. 

Construction of document— Ayreement to execute 
kararnnma authorizing creditors aqent to receive 
cheques due to debtor , whether assignment-— Decree in 
favour of third person - Attachment of cheques • 
Creditor , whether can object -Lien. 

L,aI\\V. 1). contractor, borrowed money from B 
and executed two agreement* in his favour on 4th 
September 1917 and 19th September 1919, agreeing to 
credit or deposit at /»' s shop all cheques thal lie may 
get from i\ \V. D. on account of the works and not l«> 
cash them, and to execute a i ikurarnama in the name of 
a servant of B whom B may appoint to authorize him to 
take on his (.Vs) behalf cheques in his name from the 
P. YV. D. and gel them credited in ft's shop, nu^lhat 
he will have no authority to take the chcquesuN^i. 
the satisfaction of the debt. One .V, another creditor 
of L, obtained a decree against L and attached certain 
cheques of L obtained from 1\ \V. D. B objected in 
execution proceeding that cheques were assigned 
him. The objection was overruled. B a 

suit for a declaration that the attachment was not 
valid; 

field, that the terms of the ikaravnuma did not con- 
stitute a present assignment of the debt due to .1 
but an agreement to assign at future dates, and unless 
L authorized the P. \Y. D. to make over each cheque to 
the agent of B then? was uo lien acquired over it. 
[p. 321, col. 1.] 

Row & Co. v. Dauson, fl7-19) 1 Wh. & T. L. C. (t?th 
Ed.) p. 95; 1 Ves. Sen. 331; 27 E. R. 1061, referred 
to. 

Appeal against a decree of the District 
Judge, Jubbulpore, in Civil Appeal No. 21 
of 1922, dated the 27th November 1922. 

Sir B. K. Bose , for the Appellant. 

Mr. il/. Gupta, for the Respondent. 

JUDGMENT.— Laxman Hira, defend- 
ant No. 2, borrowed money from the plaint- 
iff, Narayan Prasad, from time to time to 
carry on certain road construction work 
which he had undertaken to do for the 
Public Works Department. On the 3rd 
December 1918 accounts were made up and 
Rs 4,000 were found due to the plaintiff 
and for this sum Laxman passed an acknow- 
ledgment, He had undertaken other works 
of a similar nature for which he borrowed 
money from Ballabhdas defendant No 1 

?o.7 er t n„! r r MWS dated *h September 
1917 and 19th August 1919 Exs. D-2 and D-l 

About the end of 192° the plaintiff filed a 

suit in the Maudla Court against defendant, 

Laxman Hire, and obtained a decree for 
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Rs. 3,779-10-0 and caused certain cheques 
pavable to him by the Public \Y orks Depart- 


amount- 
plea-' 


an 


UClCii 


puvauie iu 11 1 in 1 vawhv, .. 

menttobe attached in execution. Defen- 
dant No. 1 filed an objection to the attach- 
ment on the strength of Exs. D-2 and D-l 
and succeeded in getting the property 
released. The plaintiff, therefore, files this 
suit against the two defendants for a declar- 
ation that defendant. No. 1 had no right to 
the cheques and that they were liable to 
attachment in execution of his decree as 
the property of defendant No. 2. As the 
amount due on the cheques was with- 
drawn by defendant No. 1 after the in- 
stitution of the suit the plaintiff was allowed 
to amend his prayer for relief to one for a 
decree against-' 1 - '" 1 <vnt No. 1 for the 

Defendant No. 1 
D-l were assigned 
is favour on the 
at held that they, 
bents and created 
time of the plaintiff’s 
eg were ‘he property 
— v iNo. 2 and were liable . •> attach- 

ment at il./ plaintiff’s instance. It decreed 
the plaintiff’s claim. The lower Appellate 
Court ha.l upheld the Trial Court's decree. 

The co itention raised in the Trial Court 
by defendant No. 1 is repeated in this Court. 
Reliance is placed upon Row v. Damon 
(1). In this case A borrowed money of B and 
gave him a draft upon a fund due to him LP 
out of the Exchequer. The draft deposited 
with the officer from whom the fund 
was payable, il afterwards became bank- 
rupt, The question was whether B became 
entitled to specific lien upon the fund or 
whether the assignees under the commission 
of bankruptcy were entitled to have the 
amount paid to them. It was held that the 
draft was an assignment of the fund or 
debt due to .1 and on being deposited with 
the officer attached immediately to the 
debt so that the officer could not have paid 
it to A supposing he had not been bank- 
rupt without making himself liable to B. 

The question then is whether by the 
ikrarnanui Laxman assigned to defendant 
No. 1 Ballabhdas debts due from the Public 
Works Department. The term of the ikrar- 
liama dated the 4th September 1917 now 
relevant rs as follows. “I will credit (or 
deposit) at your shop all cheques that I 
may get from the Public Works Depart- 
ment on account of these works. I will not 

(1) (17-19) 1 Wh. & T. L. G. (8th Ed.) d 95’ 1 Vpa 
Sen. 331; 27 E. B. 1064. . * P ‘ 1 ' 
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cash them. This term is maintained by 
the ikrarnama dated the 19th August 1919 
which further stipulates as follows: “I 
will be giving you cheques in satisfaction 
of the money due to you just as I have been 
doing. 1 will execute a mukhtiarnama in 
the name of the servant whom you may 
appoint for making disbursements or of the 
person whom you may piopose and will 
authorise him to take on my behalf cheques 
in my name from the Public Works Depart- 
ment and get the same credited to my khata 
at your shop. The mukhtiar-am shall, how- 
ever have no authority to sign on my behalf 
any, bill in my name . All cheques that 



these works 
ur shop 
•vith 
no 


euuci 


may be issued in 
shall be credited ( 
until full satisfac 
interest and com 1 
authority to take 
been authorized t , 
alone have laid out ihol 
the beginning. I, thei^f A 
no one J#^sides yourself tlLllCl jOlAJ. 
any>Hny heirs or other mahajan or credi- 
tors shall be entitled to take the cheques " 
These terms do not constitute ; present 
assignment of the debts. The , cheques 
could not be taken from the Public Works 
Department until Laxman executed an 
authority in favour of the agent appointed 
as agreed to take the cheques. Assuming 
that the mere delivery of the cheques 
into the hands of the defendant, amounted 
to assignment of the debts, the assign- 
ments would not be complete until the 
agent was placed in a position to demand 
the cheques from the Public Works De- 
partment, The agreement is an agree- 
ment to assign at future dates. Until 
each cheque is authorized by Laxman to 
be made over to the mukhtiar there is 
no lien acquired over it. Therefore, at the 
time of the attachment of the cheques by 
the plaintiff there was no lien on them 
or the debts payable by the Public Works 
Department. 

As regards the third ground of appeal 
it is sufficient to state that no plea was 
raised and no issue framed on the point 
in the 'Trial Court. There is nothing on the 
record to show what cheques were attached 
by defendant No. 1 in his suit and what 
by the plaintiff in his, and whether any 
assets were really held by the Court. 
The ground cannot be considered now. 
The appeal fails and is dismissed with costs. 

p. r, d. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 137 op 1922. 

J une 2o, 1925. 

Present:— Mr. Justice Lindsay and 
Mr. Justice Kanhaiva Lai. 

Syed SHABBAR HUSSAIN— 
Plaintiff— Appellant 
versus 

Haji ABBAS ALI and others— 
Defendants— Respondents. 

Civil Procedure Code (.lc( 1" of IMS), 0. XXII, r. 4 
— Pre-emption suit— Appeal by prc-cmptor—L e ilh of 
one of several vendee respondents— Substitution not 
effected within time— Abatement of appeal. 

The cause of action for a pre-emption suit is one 
and indivisible. Therefore, where an appeal by the 
pre-emptor in a pre-emption suit abates as against one 
of several vendee respondents, on account of failure to 
effect substitution within time after his death, the 
appeal abates in its entirety. In such a case the right 
to sue does not survive against the remaining vendees 
who constitute only a part of what was for the 
purposes of the suit one legal unit. |p. 325, col. 2. | 
^*Mamuddin v. Sadaral llai.b Ind. Cas. fj‘J 7; 32 A. 
301; 7 A. L. J. 228, followed. 

First appeal from a decree of the Sub- 
ordinate Judge, Basti, dated the 4th Feb- 
^u4922. 

Mr. nfietl Alnned, for the Appellant. 

Mr. S. .V. Sen, for the Respondents. 

JUDGMENT.— The appellant in this 
case Syed Shabbar Hussain was the plaint- 
iff in "the Court below in a suit brought 
to pre empt a sale which was carried out 
by means of a document executed on the 
20th August 1920. The first party of de- 
fendants to the suit consisted of eight 
persons who are the purchasers under the 
deed ju.-t mentioned. The defendants 
second party, consisting of two per-ons, 
were the vendors. The sale was a sale 
to eight persons in consideration of a sum 

of Rs. 14 999. 

The plaintiff's suit failed in the Court 
below on the ground that the existence of 
a custom of pre-emption had not been prov- 
ed. The plaintiff then appealed to this 
Court and impleaded the eight vendees and 
the two vendors as respondents, bince the 
filing of the appeal one of the vendees has 
died and admittedly no application has 
been made within time to make his legal 
representatives parties to the appeal. lhe 
necessary result of this default on he 
part of the plaintiff-appellant is that the 
appeal has abated as against the decea^e 
respondent in accordance with the pro'i 
sio£s of 0. XXII, r. 4 (3) Under that sub- 
rule it is declared that where within 
the time limited by law no application is 
made under eub-r. (1) the suit shall 
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as against the deceased defendant. The 
same rule is applicable in the case of 
appeals. 

A preliminary objection is now raised 
on behalf of the remaining respondents 
vendees to the effect that the appeal has 
abated not only as against the deceased 
respondent but in its entirety, and we are 
of opinion that this plea must prevail. 

It cannot be contended on the language 
of 0. XXII, r. 4 (3) that the only result of 
the default to make the legal representa- 
tives of the deceased respondent parties to 
the record is that the appeal abates only 
against the deceased respondent and can 
proceed as against the others. In our opi- 
nion that i9 not the meaning of the sub- 
rule. The question whether the appeal 
abites entirely or only against the deceased 
respondent must be determined with .refer- 
ence to the nature of the suit or rather^e, 
nature of the right to sue. We mav here 
refer to the observations at page 112* XVajid 
All Khan v. Puran Singh (1)] in which th&- 
argument that the appeal necessaril» j * > TTes 
only agiinst the deceased respondent but 
not against the others was repelled. 

We have, therefore, in this case to con- 
sider what was the plaintiff’s right to sue. 
He claimed as a co-sharer of the vendors 
to pre-empt the sale made in favour of the 
eight defendants vendees and his right as 
a pre-emptor was a right to sue all these 
vendees as one party and to claim that he 
should be substituted as vendee in their 
place. He wns bound to pre-empt the whole 
sale and could not pre-empt a part and 
so he was under an obligation to make 
all the vendees defendants in the suit. 
.Every one of the vendees was a necessary 
party. 

Now it is the same right of suit which 
the plaintiff-appellant is asserting here in 
this appeal. His suit has failed in the 
Court below and he asks this Court to 
enforce the right that he asserted in the 
Trial Court If that right is one which in 
the Court below he could assertonly against 
the eight vendees together it follows that 
he cannot assert it here against only seven 
of thun. His claim as pre-emptor was to 
be substituted as vendee of the entire pro- 
perty sold and by his own default that 
relief can no longer be granted. No decree 

eKgi®i|A ! R V ( 1 A 0 "nS AL - , ^ L - E 

♦Page of 4? A.-[£d.] 


RAMESWAR XARAYAX BUM »• “H4BIS 333 

which we could give could displace the re- 
presentatives of the deceased vendee from 

possession. , . , 

The fact is that the cause of action for 
the suit for pre-emption was one and in- 
divisible. There was only one sale in favour 
of the body of eight persons who are for 
the purposes of the suit to be treated as 
one legal entity. The plaintiff asks to be 
put in the plac^ of this body of purchasers. 
That was his right to sue a right which he 
could assert by a suit and as this cannot 
now be done it appears to us that the 
claim must fail in its entirety. The right 
to sue does not .survive against the re- 


maining 
part of 
case'" 

r 

i 



ven 


Vho constitute only a 
purposes of this 

Authority [see the 
/Sadaral Rai (2).] 
h-e effect to the pre- 
sold that the appeal 
/The iesult is that 
is dismissetSinth costs 
includinj /in this Court fees on the vl^gher 
scale. I 

n. s. Appeal dismissed. 

(2) 5 In 1 Cas. 607; 32 A. 301; 7 A. L. J. 228. 
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PATNA HIGH COURT. 

Appeal from AppeltAtb Decree No. 643 op 

1922. 

April 29, 1925. 

Present Mr. Justice Kulwant, Sahay. 

Kumar RAMESWAR NARAYAN 
SINGH— Defendant— Appellant 

versus 

MAHABIR PRASAD and others— 
Plaintiffs— Respondents. 

Tenancy 'Act iVI of 190S\ u.2U, 

fkW- °'o Act (IX of mS) ' Sch - Art - 

bale of holding— Suit to set aside sale cm ground of 
fraud, nature of— Limitation aoplicable . 

Sections 214 and 258 of the Chota Nagpur Tenancy 

8 t0 institute a suit to set aside 
asaleofahotdmg held under the provisions of the 
Act. They bar the institution of such a suit except on 
the ground of fraud or want of jurisdiction. The fight 
o institute a suit to set aside a sale is conferfedTv 
the genera 1 law and has been restricted bv these sec- 
tions to the case of fraud or want of jurisdiction a 
suit, therefore, to set aaido a sale of a 2! 
under the provisions of the Chota Nagmlr TWn™ 
Act on the ground of fraud, is not a suit instiS 

ot Sir °i th ° Aot 83 contlplS-bJ 

s. 231 of the Act, and consequently the period of 
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limitation applicable to such a suit is not the one pro- 
vided by that section but the one laid down in Art. ’Jo 
of Sch. I to the Limitation Act and begins to run from 
the date on which the fraud becomes known to the 
plaintiff. Ip. 320, col. 2; p. 327. c..|, 1 ] 

Appeal from a decision of the Sub- 
ordinate Judge, Ranchi, dated the 12th 
April 1922, reversing that of the Munsif, 
Hazaribagh, dated the 31st January 1921. 

Mr. B. C. Dc, for the Appellant. 

Messrs. .V. Roy and Satdeo Saliai , for the 
Respondents. 

JUDGMENT.-This is an appeal by 
the defendant against the decision of the 
Subordinate Judge of Ranchi reversing the 
decision of the Munsif /af Hazaribagh and 


decreeing the plaj 
was for setting 
holding held u 
Chota Nagpur 
was sought to 
ground of fraud. 


a)\ 



The suit 
<cniyati 
the 
ale 



the landlord 
execution 1 

fraud P'lu co ^iKtect tnai riu ,.u 
bax<a by lin^^flt ion. The learVed Munsif 
aVno tried the suit held that thereVvas fraud 
on the part of the decree-holdel and that 
the sale was vitiated on the glound of 
such fraud; he, however, dismissed the 
suit on the ground of limitation. On 
appeal by the plaintiffs, the learned Sub- 
ordinate Judge has held that the suit was 
not barred by limitation and has accord- 
ingly decreed the suit and set aside the 
sale. Against this decision the defendant 
has come up in second appeal. 

The principal question for decision in 
this appeal is as to whether the suit was 
barred by limitation. The sale in execution 
of the decree obtained by the appellant 
took place on the 3rd of December 1917. 
The plaintiff’s case is that the entire amount 
due under the decree had been paid olT 
and the appellant acted fraudulently in 
getting the sale confirmed and that he came 
to know of the fraud for the first time 
on the 11th November 1919 when posses- 
sion was delivered to the appellant. The 
suit was instituted on the 10th July 1920. 
The Munsif held that the period of limita- 
tion was one year and that the plaintiffs 
had knowledge of the sale beyond one 
year from the date of the suit and that 
the suit was accordingly barred by limita- 
tion. lie did not in bis judgment 'state 
under what provision of the law he held 
the period of limitation to be one year. 
The learned Subordinate Judge on appeal 
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was of opinion that the period of limitation 
applicable to the suit was the one provided 
for in Art- 95 of the First Schedule to the 
Indian Limitation Act. It has been contend- 
ed, however, on behalf of the appellant that 
the present suit was governed by s. 231 
of the Chota Nagpur Tenancy Act and that 
the period of limitation was one year from 
the date of the accrual of the cause of 
action and that upon the finding of the 
Munsif the cause of action accrued to 
the plaintiffs at least on 8th April 1915, 
if not earlier, and that the suit being 
instituted bevond one vear from that date 

* w 

was barred by limitation. Now, in order 
to make the provisions of s. 231 applicable 
to the present suit it must first be estab- 
lished that the suit was one instituted under 
the Chota Nagpur Tenancy Act. The leam- 
e ed Subordinate Judge is of opinion that 
has no application to the present 
case inasmuch as the suit was not one 
/ under the Act. I am of opinion that the 
u«~s*Jearned Subordinate Judge was right and 
-~ :t present suit is not oneunderthe 

Chota Nagpur Tenancy Act. Reliance has 
been placed by the learned \ akil for the 
appellant upon the provision of ss. 214 and 
258 of the Chota Nagpur Tenancy Act and 
it has been contended that the present suit 
is one under the provisions of those sec- 
tions. I am of opinion that this contention 
is unsound. Section 214 bars a suit to set 
aside a sale made under Ch. X\ I of 
the Act except on the ground of fraud or 
want of jurisdiction. Section 258 contains a 
provision similar to that in s. 214. These 
sections do not create a right to institute 
a suit to set aside a sale of a holding made 
under the Act. They bar the institution 
of such a suit except on the ground ol 
fraud or want of jurisdiction. 
to institute a suit to set aside a sale has 
not been created but has been taken aw y 
under the provisions of those sections. 
The right exists in a person to bung a 
suit to set aside a sale under the gene™ 
law and was not conferred under the 
provisions of the Chota Nagpur Tenancy 
Act and such right was taken away by 
these sections except the right to bring 
a suit on the ground of fraud . or 
of jurisdiction. The present suit was, th 
fore, not a suit instituted under the provi 
sions of the Chota Nagpur Tenanej 
as contemplated by s. 231° .. ., at j^ n is 

consequently ‘he P erlod 0 b ection but 
not the one provided b} tliat seen _ 


evidence of the c > 
CivJ-L ^ 
dec* 
do 
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the one provided by tire Indian Limitation 
Act. I am, therefore, of opinion that the 
suit must be governed either by the pro- 
visions of Art. 12 or by those of Art Do of 
the First Schedule to the Indian Limitation 
Act. In my opinion the suit bem 2 for 
a relief on the ground of fraud the Article 
applicable is 95 and not Art. 12 ot 
the Limitation Act, and the period of 
limitation is, therefore, three years from the 
time when the fraud became known to the 
plaintiffs. In the present case the suit 
was brought within three years even from 
the date of the sale and was evidently 
within time. 

It has next been argued that there was 
no fraud as alleged in the plaint. I am of 
opinion that the appellant cannot be 
allowed to raise this question in second 
appeal. It was found by the Munsif that 
there was fraud on the part of the dff^jrl^ 
ant and that finding was not challenged 
by the defendant before the Subordinate 
Judge as is expressly stated in the decision^ - 
of the Subordinate Judge. It has_J v “Th appeal fi 
contended that the fraud alleseu ..as not of Luckr 
in bringing about the sale but in getting 
the sale confirmed after receipt of the 
entire amount of the decree; and it is point- 
ed out that under the provisions of the 
Chota Nagpur Tenancy Act a sale is not 
required to be confirmed. No doubt, (here 
is no provision in the Act for confirma- 
tion of a sale and in Lal.Nilmani Nath Sahi 
Deov. Baldeo Das Birla (1) it was held 
by this Court that there was no provision 
in the Act for confirmation of a sale. 

Reference was made in that case to the ex- 
pression “confirmation of sale" occurring in 
cl. (d) of s. 209 of the Act; but it is notice- 
able that the word “date" wa6 substituted in 
this clause for the word “confirmation" 
by the Bihar and Orissa Act (VI of 1920) 
and the word "confirmation" now no longer 
occurs in this section. The question of 
fraud, however, was not raised by the 
appellant in the lower Appellate Court, 
and I am of opinion that the appellant can- 
not be allowed to raise the question here 
in this second appeal. The only point 
'argued before the Subordinate Judge was 
the question of limitation and this question 
appears to have been correctly decided. 

This appeal is dismissed with costs. 

z. k. Appeal dismissed. 
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JIMS’ A PERSHAD V. RAA1 LAI. 

OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal Nm 39 of 1924 . . ■* 
July 1 C.. 1925 . 

Present .—Mr Wazir Hasan. A. J. C. 
JAMN'A P KUSH AD and others— 
Plaintiffs— Appellants 
versus 

RAMLAL and others— Defendants— 
Respondents. 

Custom— Wajib-ul-arz, entry in. value of. 

Where it is not shown by reliable evidence that the 
ollicer ensured in compiling a wajib-ul-arz neglected 
to perform his duty or avis mislead in recording a 
custom, and it does not appear that a statement of 
custom in the wajib-ul-arz is ambiguous, the record 
of the custom in the \ijib-ul-ar: is most valuable 


-•£8, col. 2. 

♦he judgment and 
^udge, Lucknow, 


(1) 55 Ind. Cas 27; 1 P. L. T. 146; 
(1920) Pat. 73; 2 13. P. L, R. tl'at.l GO, 


5 P. L.J. 101; 


Jr the Appellants. 
L Gaija Prasad ant} 
\ts. 

’ — 

inis is ii. plaintiffs’ 
the decree of the District Judge 
w, dated the 22nd October^ 
reversing the decree of the Court of the 
Munsif [North) Lucknow dated the Gth 
Septeml^r, 1922. The result of the decree 
of the lower Appellate Court was that the 
plaintiffs’ suit for possession of certain 
zemindari property situate in three villages 
was dismissed. 

The property in suit belonged to one 
Nand Kishore, who was a separated Hindu 
of a family governed in the matter of suc- 
cession by the rules of the Mitakshara. On 
the death of Nand Kishore his estate waft 
inherited by his widow, Musammat Muna. 
She died in 1911. The assignors of the 
plaintiffs are the remote nephews of Nand 
Kishore and they claim possession of Nand 
Kishore’s estate on the title that the assign- 
ors are the reversioners to the estate of 
Nand Kishore. The defendants are in pos- 
session of that estate and they are the sons 

of deceased daughters of Nand Kishore. On 

this statement of facts it is perfectly clear 
and it is not disputed that the title in law 
to the property in suit rests with the de- 
fendants. The ground, however, upon 
which the plaintiffs' claim to eject the de- 
fendants is based is that under a familv 
custom the daughters and daughters’ sons 
are excluded from inheriting the estate of 
Land Kishore. Tim. issue raised on these 
pleadings was decided by the Court of 
first instance m favour of the plaintiffs On 




h 




J4 


icajib-ui - 
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appeal by the defendants it was decided 
against them. 

In second appeal the decision of the lower 
Appellate Courtis challenged on three main 
grounds 

(1) that the lower Appellate Court has 
failed to place a proper construction on the 
paragraph of the wajib-ul-arz of the village 
Kesarmau relating to the rules of succession 
in the family ; 

(2) that the lower Appellate Court has 
improperly rejected statements of certain 
deceased persons as inadmissible in evi- 
dence, and. 

(3) that it has agait^'nproperly rejected 
certain oral evids^ - "C iced by the 
plaintiffs in proo 
elusion of daugl 
Kishore. 

As to the groun 
once that 1 do no 
Advocate for J.b/ 
judgment >^che to*., 
questjo-r.ofmis-construction of ti 
qr~ bf , Kesarmau arises. IndeeX there is 
rro dispute either at the Bar oi between 
the parties as to the plain meaning of the 
words used in the that wajib-ul-ay on the 
question of custom. Paragraph 4* of that 
wajib-vl-arz which is the paragraph relevant 
to the purposes of the appeal states in 
absolutely clear and definite language in 
the first instance that daughters are general- 
ly excluded from inheritance. In the second 
instance, however, there is a qualifying 
statement that the record of custom therein 
made will not apply to the dispute then 
pending with reference to the daughters’ 
title in a case in the Settlement Court. I 
gather from the judgment of the learned 
Judge in the lower Appellate Court that 
he would have been prepared to accept 
the entry in the irajib ul-arz as a sufficient 
prpof of the custom relied upon by the 
plaintiffs had the clause to which reference 
has just now been made, not been recorded 
asa part of the entry relating to the custom. 

He, thinks that the' qualifying clause de- 
tracts from the value of the entry as evi- 
dence of a pre-existing custom. It is clear, 
therefore, that the question with reference 
to this wajib-ul-arz. is one of its evidential 
value and neither of its construction nor 
of its admissibility in evidence. The latest 
decision of their Lordships of the Privy 
Council with respect to an entry of custom 
in the wajib ul-arz of a village is to be 
found in the case of Balgobind v. Badri 
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Prasad (1) The appeal was preferred from 
a decree of this Court and the appeal in 
this Court was a first appeal. That decision 
of their Lordships of the Privv Council is 
a clear authority for the view that the entry 
of a custom in a wajib-ul-arz is evidence and 
in the absence of circumstances mention- 
ed in that judgment is a most valuable 
evidence of the custom. This is amply borne 
out bv the following quotation : — 

“One of these duties was, to record customs 
as the Settlement Officer found them, 
and not as he might think they ought to 
be. When it is not shown by reliable 
evidence that the Settlement Officer neglect- 
ed to perform his duty or was misled in 
recording a custom, and it does not appear 
that the statement of the custom is ambigu- 
ous, the record in a wajib-ul-arz of a custom 
isny=st valuable evidence of the custom, 
more reliable evidence than subse- 
quent oral evidence given after a dispute 
as to the custom has arisan." 

The^view taken by their Lordships of the 
Pm v V’ncilconfirms the opinion frequent- 
ly expressed by the Judges of this Court 
on the same point. In this connection re- 
ference may be made to the decision of Mr. 
(now Mr. Justice) Lindsay in the case of 
Latvian v. Nand Lai (2). In the case before 
me the learned Judge in the Court below 
was, therefore, prefectly competent to attach 
no or little value to the entry of custom in 
the wajib ul-arz under consideration and sit- 
ting asa Court ofsecond appeal I am equal- 
ly incompetent to review bis finding and to 
hold that more weight ought to be attached 
to this piece of evidence. 

Before parting with this ground of appeal 
it may be mentioned that there was another 
circumstance appearing in evidence which 
induced the learned Judge to regard the 
entry in the wajib-ul-arz as to the custom of 
little value. The suit which was mentioned 
as pending in the Settlement Court in the 
wajib-ul arz of Kesarmau ended in favour 
of the daughters. A copy of the judgment 
of the Trial Court and also a copy, of the 
judgment in anneal have been filed in the 
present case. The Court had hefore it an- 
other wajib-ul arz the entry in which was 
absolutely general without any qualifica- 
tion as regards the custom excluding daugh- 

(l\74InH. Cas 149: 26 O.C. 217; I 1923) A L R- 
H>. C.' 70: 21 A. L. .T. 57P; 9 0 . ft A. I- R - ^ M. L. 
J. 289; 45 A. 413: 38 C„ L. J. 302: (1923) M W J. <M. 
33 M. L T. 317; 10 O. L. J. 3G8; 50 I. A. 196; 29 C. W. 
V '65 (V.C.\ 

;2l20Iad. Cas. 891; 17 0.C.1. 
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ters from inheritance. That wajib-vl-urz is 
of the village Asanha. A copy of the same 
is also filed in the present case and part 
of the property in suit is situate in that 
village. In spite of the entry in the village 
Asanha the Settlement Court came to the 
conclusion that there was no such general 
custom of the exclusion of daughters. 

As to the second ground of appeal, I 
may dispose it off quite briefly. It appears 
that certain persons were examined as 
witnesses in a case pending in one of the 
Courts in Oudli about 15 years ago and the 
dispute involved in that case was the right 
of succession to an estate. One of the 
issues raised was whether the daughters 
were excluded by a family custom from 
inheriting the estate of their deceased father. 
Some of the witnesses, who gave evidence 
in support of the custom, are now^ead. 
Th y all belonged to the family of Ni?Si. 
Kishore. The learned Judge has rejected 
the statements as being inadmissible under 
,s. 32, cl. (4), of the Indian EvidenceAp*r 
He is of opinion that they were m^dt ter 
the dispute had arisen. For me it is not 
necessary to decide whether t hese statements 
were technically admissible in evidence or 
not. To my mind they are certainly of 
very little value as proof of the custom now 
in question. That there was a clashing of 
interests between the two parties to the 
litigation is perfectly clear. One party 
supported the custom, the other repudiat- 
ed it. In this division into two camps 
some people appeared as supporters of one 
party and others of the other. In condi- 
tions like these it is difficult to say that 
the evidence produced was not tainted 
with partiality. 

As to the thiri ground of appeal, I find 
that the learned Judge ini the Court below 
has considered the evidence relating to 
the five instances in which the appellants re- 
lied ia proof of the custom of the exclusion 
of daughters. This evidence purports to 
show that a brother suceeded to the ex- 
elusion of a daughter. Now in a case of a 
brother succeeding another brother the 
evidence that the two brothers were separ- 
ate must be definite, clear and reliable. 
; |he i learned Judge thinks that the evidence 
produced m this case is not of such a nature 
On that ground he rejects the instances 
as Qf no consequence. 

Jam, therefore, of opinion that the appeal 
fails and it is hereby dismissed.with costs. 
l ' K - Appeal dismissed. 
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PATNA HIGH COURT. 

Civil Revisions Nos 441 and 442 of 1924. 
April 27, 1925. 

Present:— Mr. Justice Kulwant Sahay. 
SHAMSHER NARAIN SINGH and 
others— Petitioners 
v t rsits 

Malin MOHAMMAD SALE alias 
WASIUDDIN— Opposite Pam. 

Ciril Procedure Code • Act I’ of 190$), s. 11 5, 0. IX, 
r. IS , O.XXII, rr. 3 , i— Evidence Act \I of 1872), .s\ 
78 (O’J— Ex-parte decree , application to set aside- Find- 
ing as to non-service of summonses and date of know- 
ledge of decree based on evidence-^Re vision— Inttrfer- 
ence with finding— Copies of registers kept by officers of 
Xative State , admissibly of. 

Where on to set aside an ex parte 

decree th*^^' \evidence on the record 

and ^ \hat the applicant had 

no 1 )of the suit and that 

sv ,n him and that he came 

days of the np lication 
de the ex parte decree, 
with in revision inas- 
uurt has committed 
. to affect its 

.iiioviAc. cois. 1 & 2.] 

Where i i a proceeding to set aside aiN* parte 
decree it a /pears that the heirs of a deceased pin Iff 
have not bjen made parties to the application, but 
the Court Lmes to the finding that the remaining 
plaintiffs Ipre6cnt I he deceased plaintiff and that it 
was not n pessary to bring his heirs on the record the 
finding cannot be interfered with under s. 115 cf the 
C P. 0. [l6ic/.J 

Copies of entries in registers kept by the officers 
of a Native .State are not admissible in evidence 
having regard to the provisions of s. 78 (G) of the Evi- 
dence Act. [ibul ] 

Where a Court erroneously holds that certain 
documents are admissible in evidence but in arriv- 
ing at its find.ng it does not base its decision upon 
those documents alono and arrives at its tinding in- 
dependentl.v of such doeumente, its tinding cannot be 
sa d to be vitiated by reason of the fact that it has 

find e iJg UP [SdT “ 6Vide " Ce in “ rriVing 8t ,hnt 

lS] 

£«"h 

Mr. Hasan Jan, for the Opposite Party. 

JUDGMENT.— These two applications 
arise out of an order passed by the Munsif 
of Bihar setting aside two ex parte decrees 

0 IX T Vi* ^ efendant «ndfr 

°* ‘ he p - C. The decrees 

nntL 0 rth ain r bythe P la * nf i^s- petitioners 

on the f.th of January 1920. These decrees 

E 

plaintiffs. Tho sale >vas confirmpH nn fb 
18th oj June l9 » an d t 
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livered to the auction-purchasers on the 6th 
of July 1920. The present applications in 
the two suits under 0. IX. r. 13 of the C. P. 
C. were liled on the 9th of January 1921, 
the allegation being that the defendant 
came to know of the decrees and of the sale 
for the first time on the i It h of December 
1923. 

The opposite party’s case was that he was 
in the territories of the Nizam of Hyderabad 

r 

as he was in service there and returned 
home in April 1923, and he had no infor- 
mation of the institution of the suits or of 
the decrees, or of the execution proceedings 
or sale of the holding, '''lie learned Munsif 
has considered the -——U r ver y great 

detail and he has g elusion 

that the opposite A dge 

of the suits and s\ w- 

ed upon him. A 
has found that th 
know of the dq 
thirty da\^ 

anothe’-'oDjection on the grounu 4 ittniu 
by reason of the fact that tie of the 
plaintiffs Taluka Prasad was deal and his 
heirs were brought on the recoil 1 for the 
first time on the 10th of March l'-A 1, and it 
was contended that so far as the' heirs of 
Taluka Prasad were concerned, the appli- 
cations were evidently barred by limitation. 
The learned Munsif has found that it was 
not necessary for the opposite party to bring 
the heirs of the deceased Taluka Prasad on 
the record inasmuch as all the plaintiffs 
were members of a joint Hindu family and 
the surviving plaintiffs represented the 
family. Upon these findings the learned 
Munsif has granted the applications. 

It has been contended in revision that 
the learned Munsif was wrong in holding 
that the applications were within time, and 
secondly, that he was wrong in using in 
evidence, certain documentsproduced by the 
opposite party which were copies of attend- 
ance register and leave register kept by the 
officers of the Nizam of Hyderabad, which 
showed the p esence of the opposite party 
at Hyderabad. As regards the question of 
limitation it has been argued that the heirs 
of Taluka Prasad were necessary parties, 
and as they were i.ot brought on the record 
within thirty days of the date of knowledge 
of the decrees as alleged by the opposite 
partv the applications were barred by limi- 
Luoh Now the learned Munsif has come 
to a finding that the other plaintiffs repre- 
sented Taluka Prasad and it was not necess- 
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ary to bring his heirs on the record. The 
learned Munsif may be right or he may be 
wrong, but there is no question of jurisdic- 
tion involved on this point. He was en- 
titled to come to a finding on the question 
as to whether the surviving plaintiffs re- 
presented Taluka Prasad and as to whether 
the applications were barred by limitation 
and he did come to the finding that the 
applications were not barred because the 
heirs of Taluka Prasad were not brought 
on the record within thirty days. I am of 
opinion that it is not a question which can 
be considered in revision under s. 115 of the 
Code. 

As regards the question relating to the 
admissibility of documents of the Hyderabad 
State, it is clear that those documents were 
not properly admissible in evidence having 
regard to the provisions of s. 78 clause (ti) 
Nuthe Indian Evidence Act. But the learn- 
ed Munsif does not base his decision upon 
those documents only. Before referring to 
•e documents, the learned Munsif had, 
upoiT"'':' other evidence in the case, cometo 
the conclusion that the opposite party was 
absent from his home and summonses were 
not served upon him. The learned Munsif 
has, no doubt, not applied his mind to the 
consideration of the question as to whether 
these documents were admissible in evi- 
dence or not, but, even excluding these 
documents from the record, it appears from 
the judgment that there was sufficient 
evidence to enable the Munsif to come to a 
finding on the question as regards the ser- 
vice of summonses. 

It was next contended that the document 
marked Ex. F in the case (which was a com- 
promise petition liled in a proceeding re- 
lating to the execution of a decree obtained 
bv the opposite party against the petitioners) 
showed conclusively that the opposite part\ 
had knowledge of the decrees and of tne 
execution proceedings long before o 
days of the filing of the present applica- 
tions. The learned Munsif has considered 
this compromise petition and has come to 
the conclusion that this petition was not 
filed with the knowledge of the opposite 
party. He has compared the handwrit mg 
and he lias considered the other cxrcura^ 
stances connected therewith and his find 
ingonthis document is a finding of laci 
upon a consideration of the do ^ n ^ f ' h 
cannot in revision say that the Mungf J " 
committed any such error or any illegality 
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MADE OODDA 

or irregularity so as to affect his jurisdic- 
tion. . 

There is no question of jurisdiction in- 
volved in these applications and they are dis- 
missed with costs. There will be only one 

hearing fee, two gold mohurs. 
z . K . Application dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 241 of 1922. 
February 3, 1925. 

Present:— Mr. Justice Odgers. 

MADE GOUDA and others— Defendants 

—Appellants 

versus 

CHENNE GOUDA and others- 
Plaintiffs and Defendant— HkspondkSs_ 
Transfer of Property AcUlY of I8$2) % $s. o.J, ll,\ 
123— Hindu Law- Partition— Allotment of share to 
stranger— RcgisLeretl-dce<l, whether necessary - Title , 
ac^tffeifioH of. 

Where at a partition between members^ 6 * - " joint 
Hindu family, a share in the family properties of the 
value of more than Rs. 100 was allotted to a stranger, 
but the deed was not registered : 

, Held, that there being no registered instrument, 
whether the transaction was a gift or an exchange, it 
offended against the provisions of the Transfer of 
Property Act and that the stranger acquired no title 
in the properties allotted to him. (p. 331. col. 2.] 

A person cannot by the mere recognition of another 
as a co-sharer of his convey to the latter a title in 
immoveable property without observing any of the 
formalities required by law for the purpose, [p 332 
col. 1.] 

Ramlcishore Kedarnath v. Jainarauan Ramrachnal 
20 Ind. Cas. 958; 10 C. 900; (MU) U. W. N. 001; 1 1 M 
L. T. 103; 17 C. W. N. 1189; 18 C. L. J. 237; 15 Pom 
L. R. 807; 11 A. L. J. 865; 25 M. L. J. 512; 10 N. L. R. 
1; 40 I. A. 213 (1\ C.j and Second A ppeal No 2*5 of 
1920, followed. 

Gir/it Rani .l/isrant v. Chandra Lai Kanth 17 Tnrl 
Cas. 885; 17 C. W. N. 62, followed. ‘ 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge 
Coimbatore, in A. S. No. 10 of 1921 pre- 
ferred against the decree of the Court of the 
Distnct Munsif, Kol legal, in O. S. No. 
of 1919. 

Mr. C. V. Ananta Krishna Iyer, for the 
Appellant. 

Mr- K. Bkashyam lyenc/ar, for the Re- 
spondents. 

JUDGMENT.-In this case the plaint- 

?™ ison °, f , tl » 1st defendant. 
The latter is the appellant and is the uncle 

of the 2nd defendant who is his sister's 

eon. The 1st defendant and his tn 

entered into a partition in the year 190S of 
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their joint properties. In this partition 
they purported to include the 2nd defend- 
ant and to allot to him a proportionate 
share of the joint properties. The 2nd 
defendant has subsequently assigned a por- 
tion of the property to which he alleges he 
has thus acquired title to the assignee, the 
respondent. The learned District Munsif 
found that the 2nd defendant got his 
• share as a gift or that he got it in considera- 
tion of the fact that lie surrendered part 
of his property to the 1st defendant by 
exchange. In either case he held that as 
the property was Rs. 10U in value and 
there was no regisVred instrument, whether 
the transaction - ' gift or exchange, it 

o!fend< ' orovisions of the 

Tr? ct. The learned 

A Judge, on appeal 

1 idant was made a 

nnd it difficult, to 
\jendant could be 
oUO u '^ittedly not 
a memo a me joint family ano^hm-eforo, 
not a eo-i Arcener. The learned J udgtMnj^ 
ther sa.'b that the transaction was not J 
gift, bu'l a partition of family property 
of whici/ family 2nd defendant was not 
a meniblr. In Ex. C the 2nd defendant 
apparently described the property as 
having been given to him by way of 
gift. The comment of the learned Addi- 
tional Subordinate Judge that this recital 
is intorlineated is a mistake, the word or 
words simply having been underlined in 
the course of the argument. The learned 
Subordinate Judge bases his finding on 
the authority of Girhi Rani Migrant v. 
Cluimira Lai Kanth (1). It is sufficient to say 
that this decision has been considered in 
S. A. No. 225 of 1920 by a Bench of this 
Court by which decision lam, sitting as a 
Single Judge, bound. The Calcutta case 
was very carefully examined in that second 
appeal and Napier, J., says : “1 know of no 
authority for the proposition that the for- 
mal requirements of the Transfer of Pro- 
perty Act can be avoided by calfin" a 
transaction by a particular name under °the 
rlindu Law". Krishnan, J , considerin'* the 
same case says that the Judges in the ''Cal- 
cutta case did not treat the case before 
them as one of gift, but they do not say 
under what category it faUs. “R does n( J 
appear that they meant to treat it as a 
family arrangement, hut if it was meant to 

ID 17 Ind. Cus. 885; 17 C. W. N. 62. 
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hoH that a person could by the mere recog- 
nition of another as co-sharers of his convey 
title to him of immoveable property without 
observing any of the formalities required by 
law for it, 1 am, with all respect, unable to 
follow their view." Reference may also be 
inale to the Privy Council case reported as 
Ramkishore Kedarnath v. Jainarayan Ram- 
rachpal (3j. Therefore, as regards Issue 
No. 4, I think the Subordinate Judge is 
clearly wrong and with regard to this, the 
appeal must be allowed with costs. Mr. 
Bhashyam Iyengar has, however, represent- 
ed that the appeal should not be wholly dis- 
posed of in this manner/.ut that the case 
should be sent back/'"’^ *«{ - Appellaie 
Court to be dealt \y ^and 2 

No objection has t » ta- 

krishna Iyer to t d. 

What I propose to i 

with costs and the 
and 2 will be re- 
late Court ‘ . decisis, 
whethe-. any and what valid titi ias been 
- 4 .ured by the 2nd defendant \ ndepend- 
^utly of the points decided in tliis judg- 
ment. Appellant will have the Cel irt-fee of 
the second appeal refunded. \ 

la\ 
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Appeal allowed. 


(2) 20 Ind. Cqs. 95S; 40 C. 9»JG; (1913) M. W. N. 661; 
M. L. T. 103; 17 C. W. X. 1189; 18 C. L. J. 237; 15 
>m. L. H. 867; 11 A L. J. 865; 25 M. L. J. 512; 10 N. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Privy Council. Afpbal No. 8 of 1925. 

July 9, 1925. 

Present:— Mr. Wazir Hasan, A. J. C., 
and Mr. Simpson. A. J. C. 

JAGMOHAN SINGH and others— 

Pla 1 N TI FFS— A PPLICAN TS 
versus 

SHEO MANGAL SINGH a-jd othsrs- 
— Defendants— Opposite Party. 

Civil Procedure Co le (Act V of I'JOS ), s. 109 ( c ), 
O. XLVll. r. 7— Review, decree passed on- Appeal 
to II is Majesty in Council, leave for, when to be 
granted. 

Where a decree passed by the High Court is of 
Bueli a eharaeter that if it had been passed by a 
(V.art subordinate to the High Court no appeal 
against it would have been permissible to the High 


Court leave will not be granted under s. 109 (c) of the 

L * • c for an appeal to His Majesty in Council 
against the decree. 

Where a decree is passed by the High Court on 
review, leave to appeal against the decree to the Privy 
Council under s. 109 (c) of the C. P C. will not be 
gr imed unless the decree is open to objection on some 
ground recognized by r. 7 of O. XLVll of the C. P. C. 

Application for leave to appeal to His 
Majesty in Council against an order of Mr. 
Ashworth, A. J. C. i (1 Miscellaneous Appli- 
cation No. 617 of 1924. dated 10th January 
1925, and reported as 86 Ind. Cas. 29. revers- 
ing the decree of Mr. Pullan, A. J. C., 
in Second Civil Appeal No. 163 of 1923, 
dated 21st July 1924 and reported as 82 
Ind. Cas 583. 

Mr. Moti Lai Sekaena, for the Applicant. 

Mr. Si. G. Jackson, for the Opposite 
Party. 

ORDER.— This is an application for 
leave to appeal to the Privy Council. Such 
appeals are governed by ss. 109 to 112 of 
i*. ° P. C. The value of the subject 
mattei ul the suit is only Rs. 2,700 and, 
therefore, no appeal lies under s. 109 (a) or 
(6) read with s. 110 of the Code. If we are 
to grant leave to appeal, it must be 
because we regard the decree as a tit one 
for appeal to His Majesty in Council. We 
do not think so. It is not necessary to 
go into the facts of the case It is enough 
to say that the suit is one for possession 
of land and that the Trial Court dismiss- 
ed it. On appeal the first Appellate Court 
dismissed the appeal. On second appeal 
a learned Judge of this Court. Mr. Pullan, 
allowed the appeal and granted a decree 
for possession. The defendant-resp> ndent 
applied in review to this Court. Mr. Pullen 
was no looser a member of the Court 
and the application was heard by another 
Judge, Mr. Ashworth, who granted the 
application and dismissed the appeal. 
The plaintiffs are now the applicants for 
leave to appeal. The ground on which 
they proceed is that Mr. Ashworth pro- 
ceeded on a finding that Mr. Pullan was 
wrong in law in his decision. It is 
urged that an error of law is not a good 
ground for granting a review. 

In the view we take of the case, it is un- 
necessary to go into this question. Mr. 
Ashworth did not profess to proceed on 
this ground. He considered that Mr. 
Pullan's judgment contained an error on 
the face of the record. Whether this is 
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so or not we do not feel called upon to 
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decide. The question before us is not 
whether Mr. Pullari was right or whether 
Mr. Ashworth was right, but whether Mr. 
Ashworth's decree is one lit for appeal to 
His Majesty in Council. On the face of it 
it is not. 

The plaintiffs, who are the applicants 
before us, brought a suit for possession 
of land valued at Rs 2,700 only. Their 
suit after various vicissitudes has been 
finally dismissed. If that were all they 
would have no right of further appeal, but 
they say that because a review was 
granted they ought to be allowed to appeal 
to the Privy Council. The rules govern- 
ing appeals fr<m f, ie decree passed on 
review are conta red’ in 0. XLVII of the 
C. P. C. Rule 7 oj th it Order lays down 
that an order of .he Court rejecting the 
application shall not be appealabl^^ut 
an order giauting an application is appeal 
able on three grounds only. One of these 
is that the review was granted beyond 
the time of limitation. That was n 
case here. The others are that {Suppli- 
cation was in contravention of the provi- 
sions of r. 2 or r. 4. Neither of these rules 
was contravened. Therefore, if the review 
decree had been passed by a Court sub- 
ordinate to this Court no appeal would 
lie to this Court. We think that we ought 
to be guided by the same principles in 
deciding whether an appeal ought to be 
permitted to the Privy Council. For these 
reasons, the application is dismissed with 
costs. 

z> K - Application dismissed. 
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—Co-sharer party to decree , whether (Mopped 
challenging character of decree- Execution "f 
decree by co-sharer— Sot ice to other co-sharers, 

sity of . - 

Tilt* obligation of s*n ing co-iiai* is with mike of 
t lie execution of a ivnt -decree and the sale thereunder 
is nut sulticiently carried out by serving notices on 
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CALCUTTA HIGH COURT. 

ijErTBt,8 Patent Appeal No. 32 ok l‘J->4 
„ , March 19, 1925. 

Present: Justice Sir Ewart Greaves, Kt.. 
Tlnn , Mr. Justice Cuming 
ABED ALL TALUKDAR and others— 

Depen Danis— Appellants 

versus 

8URENDRA NATH BANDOPADHYA 
and others-Plaintikfs and others— 

Defendants— Respondents 

hvtdenct Act (I of 187 9 1 a ;k j.v * , „ 

S 4 ti7hei^zj^ /ri: 


1 0 44 V v o Vi IIIV AAV* j ® f 

some of them, [v 336, col 1.1 
Raj'ini K tinh i (Shosc v. Hitlmnuin Gozi % Ind. C«is. 
507; 27 C. W. S. #63; 37 C. L. J. 117; (1!I21» A. 1. R. 

. / 1 . i a .o . 1 ; . .... • L.^.l 


tO A 


lC.) 4U8. distinguished. 

Where a co-sharer landlord, win* i» a |>n rtv n- 
decree for rent obtained by another eu-tharer, stands 
by and allows the purchaser at the auction-sale in 
execution of the decree to purchase the holding under 
the impression that -the decree is a rent decree and 
that he is purchasing the holding free from encum- 
brances. the co-sharer who stands by is estopped from 
subsequently ebalieng ig the character of the decree 
as a rent-decree and p -*»ng that the sale was not 
free from " ’ ? 3(5, col. 2.] 

Le*" v against the judg- 

me* : Ghose, dated the 

3 1 ;al from Appellate 

T # and reported as 



at 


Telly these:— 
,..o aic co-sharer , -oprietors 


aic lArsiiaici r '^Jiiciura 

of zemin iiri No. 3558 of the Baiur-«?anj 
Collecton/e to the extent of lo. l$y. 
karas 1 Lrant 3} tils. Within the said 
zeminda: I there is a taluk named Taluk 
Abdul I'.fcsim. The plaintiffs obtained a 
decree for their share of the rent in 
1906 and purchased on 21st September 1809 
this share of Taluk Abdul Kasim which 
belonged to one Akimanessa Bibi. Within 
the said taluk the principal defendants 
held a hoxvla and the plaintiffs bi ought the 
present suit for the entire rent of the houla 
making other co-sharers of Taluk Abdul 
Kasim parties defendants thereto on the 
strength of his title by purchase in 1909 
°n 27th November 1909 one Golam Azam 
Chowdhury purchased 1 kara share of the 
ztmxndan from one Ahmad Hossein In 
loth April lylO Nawab of Dacca one of 
the co-sharer zemindars brought a suit for 
rent making other co-sharers party defend- 
ants under s. 148A, Bengal Tenancy Act but 
uolam Azam was not impleaded as a party 

!°i.kA Said A decree was passed on 
14th August 1910 and Golam Azam got his 
name registered on 19th August 1910. The 
notices under s. 158B on co-sharer landlords 
were served on 20th September 1910 and 
notices were served on the plaintiffs both as 
co-sharers and tzaradar of Golam Azam The 
sa e was confirmed on 29th May 1911 and 
saie certificate granted on 5th March 1912 
On 14th April 1911 the present plaintiffs 
brought a suit for rent of the taluk 
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Bibi Akimeunessa and attached the surplus 
sale-proceeds on 14th June 1911. 

The present suit for rent was instituted 
on lllth May 1917 making the co-sharers of 
the taluk party defendants. The suit was 
contested by the tenants and the co-sharers 
who purchased in execution of Nawab’s 
decree. 

Letters Patent Appeal was filed by the 
purchaser. 

Mr. Jatindra Nath Sanyal, for the Appel- 
lants.— Golam was not a proprietor at all 
at the date of the decree. t Even assuming 
that he purchased 1 kara share in 1909 
his name was not registered till after the 
decree in Nawab’s ren t jp iit. Section 7S of 
the Land RegistraU^^ e vent s a suit 
by an unregistered ^Court 

cannot pass a def un- 
registered propriel it 

due to an unregisA 
fore, the Nawab c< 
party to thergp^ 

was suffia^Tcomp*— 1 

the re."Ltered proprietors were n. c parties. 

. * .,ie suit. Section (»0, Bengal Tenancy 
«.ct, provides that payment to the Registered 
proprietor is sufficient discharge and the 
tenant is not entitled to plead 111 defence 
to a suit by registered proprietor* that the 
rent is due to any third person. Thus 
Golam was not a necessary party to the suit. 

As for the execution case and notice 
under s. 158B of the Bengal Tenancy Act 
non-service of notice upon one of the co- 
sharers did not nullify the sale or alter 
its character to that of sale held in execu- 
tion of a money-decree the co-sharer not 
served with notice could alone object, see 
Rajani Kanta Chose v. Rahaman Gazi (1). 
Golam Azam does not object, the only 
person objecting in this case is a co-sharer 
who was party to the sale and who was 
served with notice and he is not entitled 

to object. 

Even assuming that Golam was a 
necessary party he was sufficiently repre- 
sented by his izaradar Hariprosad. Izaradar 
being a party to the suit and the execution 
case the proprietor was sufficiently repre- 

Se The plaintiff is clearly estopped by his 
conduct from raising the question that the 
sale in execution of Nawab s deciee was 
not a sale free from all encumbrances. 
Apart from s. 115 of the Evidence Act 

Cl i 82 Ind. Cas. 507; 27 0. W. X. 765; 37 C. L. J. 
447; (1224) A. 1. K. (0.) 408. 
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there can be estoppel. It is well estab- 
lished that if a man having title to an 
estate, which is offered ior sale, and know- 
ing his title, stands by or does not forbid 
the sale, and thereby another person is 
induced to purchase the estate, under the 
supposition that the title of the actual 
vendor is good, the true owner, so standing 
by and being silent, will be bound by 
the sale and neither he nor his privies will 
be at liberty to dispute the validity of the 
sale; see Story’s Equity, 3rd Edition, page 
150, Bigelow on Estoppel, 6th Edition, pages 
048, 619, 050 and 051 (top); Thomas Barclay 
v. Syed Hussein Ali Khan (2) and also Joy 
Chandra Banerjee v. Srcenath Chatterjee 
(3). 

Here Hariprosad was the izaradar of 
Golam. Notice under s. 158B was served on 
him, he knew that the taluk was being sold 
freeffom all encumbrances, he stood silent 
f^Ty knowing his title but did not make his 
rights known, thus the appellants who were 
strangers were induced to purchase the pro- 
nerty for Rs. 4.501 whereas on the first day 
OKT^-Tbs property was put up to sale sub- 
ject to encumbrance and the bid was only 
Rs. 500. On the facts found by the learned 
Subordinate Judge and accepted by Mr. 
Justice Ghose that plaintiff is equitably 
estopped from questioning that the decree 
obtained by Nawab was not a rent-decree 
and the sale was not free from encum- 
brances. 

The plaintiff’s brought a suit for rent 
of their share of the taluk on 14th April 
1911 against Bibi Akimannessa fora period 
of April 1907 to April 1911, i. e., for a 
period subsequent to sale and attached the 
>.ale- proceeds; thus the plaintiffs must be 
deemed to have waived their rights under 
their purchase on 21st September 1909. 

Joqcshri Chowdhrain v. Mahomed Ebra- 
him (4), Kalanand Singh v. Gunpat Singh 
(5), Sitanath Midday. Basudeb Midda (6). 

Mr. Gunada Charan Sen (with him Babu 
Prosanna Bhusan Gupta), for the Respond- 
ents.— That Golam was a proprietor from 
the date of his purchase in 1909. Izaradar 
did not represent the proprietor for the 
purpose of s. 148A and making him a 
party to Nawab’s rent suit of 1910 was not 
a sufficient compliance with the law and 

(2) C C. L. J. GUI. . , „„ 

(3) 32 G. 357 at p. 3G3; 1 C. L. J. 23. 

(-1) 14 C. 33; 7 Ind. Dec. (s. e .) 23. 

(5) 11 Ind. Cas. 974; 16 O. W. N. 104. 

16) 2 C. L. J. 540. 
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the decree passed had the effect of a money- 
decree only. It would not be correct to say 
that merely because a proprietor had not 
registered his name he was not a necessary 
party to a suit for rent under s. 14SA, 
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Bengal Tenancy Act. 

All the co-sharers must be served with 
notice of sale. The provisions of s. 158B 
must be strictly complied with and non- 
service of the notice of sale on any of the 
co-sharer will render the sale a money 
sale, see Ahamad Biswas v. Benoy Bhusan 
Gupta(l). The case reported in Rajani Kanta 
Ghose v. Rahaman Gazi (1) depends upon the 
particular facts of the case. 

The plaintiff had no duty to speak, there 
wasno fiduciary relationship between plaint- 
iffs and the defendants and mere silence on 
the part of the plaintiff cannot create estop- 
pel. Besides there can be no estoppel against. 
Statute. The law provides that unlesscer- 
tain formalities be complied with the detS^ 
for rent and the rent sale at the instances 
of a co-sharer landlord shall have the effect 
of a money-decree and money sale am 
these statutory provisions canno^K-'-^n 
over by estoppel and the decree and sale 
cannot be treated as having a higher sanc- 
tity owing for the silence of the plaintiff. 

Again the izara was taken by Surendra 
and other sons of Hariprosad in 1914, an 
affidavit was sworn and copy served on the 
Vakil for other party before the case was 
heard before Mr. Justice Ghose so the 
plaintiffs did not know of his rights at the 
time of the purchase by the defendants. 

BabuJatinifra Nath Sanyal in reply — 

I he Subordinate Judge came to a clear 
findings that Hariprosad was th eizaradar at 
the time of the sale in execution of Nawab’s 
decree. The case has been fought out on 
that basis before Mr. Justice Ghose. This 

£ an ? 0t g0 T b( l hind the findings of 
the Subordinate Judge. 

The principle that there is no estoppel 
against Statute does not apply whether so 

ned a fr the pla - intiff , is concerned he is estop- 
ped from saying that the decree is not a 
rent-decree and the sale is not free from 
encumbrances. This i 9 a personal d£ 
ability of the plaintiff owing to his conduct 

!“ k *r g . 8llent and has nothing to do 
with the character of the decree or sale 

„ JUDGMENT. 

ci.^ r TS tT^ e rdS al a u £ 


sion of Mr. Justice Bipin Behary Ghose 
dated the 31st July 1924. The appeal is 
by the defendants, Mr. Justice Ghose 
having reversed the decision of the lower 
Appellate Court which was in favour of the 
defendants. The suit was brought for 
rent of a howla, and the facts are as follows. 
The respondents who are the plaintiffs in 
the suit claimed one anna and odd share in 
a zemindari. In the zemindari there was 
a Tahui Abdul Kasim and in the talu<i 
there was a howla which was held by the 
tenant-defendants As I have already stated 
the suit was a suit for rent of the plaintiffs’ 
share in howla. The plaintiffs’ story was 
that in the year 1XJG they commenced a 
suit for rent. *''' ^share of the talu<i, 

\ree in that suit 
^proceedings they 
,lare of the taluq. 
*' (m the year 1913. 

\tember 11)09 one 
^Chased a share 
1 . purenu.' however, 

• as non istered until 19th Augu. 4 1910 
and befon/that date, namely, on the k ^ 
Apiil 191/ the Nawab of Dacca who was 
a co-sliar t in i the zemindari commenced a 


that \}> 
and 
lw 


0) 53 Ind. Oaa, 515; 23 0. W. N. 031 


Slut for /is share of the rent of the taluq 
He made the other co-sharers parties and 
consequently if all the co- sharers were on 
the record the decree which he had obtain- 
ed on the 14th August 1910 was rent 
decree which could be executed as such 
The Jsawab of Dacca proceeded to execute 
h,s decree and in Hard. 1911 thoproperty 
was sold in execution of the rent-decree if 
it was a rent-decree in the presence of the 
pi esent plaintiffs as the Courts have found 
lliis sale was confirmed on the ‘ ) i»k Mo." 
1»11 Now the position is^ba « VtK 

co-sharers were parties to the Nawab’s suit 

ceedings ?he° saTe'olf the 

their purchase in 1909. y ' 1Uue °* 
Five points have been raised before ns 
in this appeal. It i s stated that Mr jStiS 
Ghose was wrong in holding that fvf 
was a proprietor. Mr. Justfce GW hm 
held, and the result is that if this fmV S ° 
is correct the sale in execution f ? dl V g 
Swab’s decree was not a sale free° f the 
encumbrance. We think that Tk j f rom 

OW ».as 535; 
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was not a sale free from all encumbrances. 
This also disposes of the second point that 
if Golam was the proprietor then as he 
was not registered until loth August 1 y 10 
he was not a necessary party. 1 agree with 
Mr. Justice Ghose’s conclusion that he was 
a necessary party as he was the owner 

from the date of his purchase. 

Thirdly, it was urged that if Golam was 
a necessary party he was sufficiently repre- 
sented by his i:aradar who according to 
the finding of the Subordinate Judge was 
the father of Surendra N'^th Banerjee and 
who according to the same finding was 
on the record in the Nawab’s suit both 
as a co-sharer in the^' ndari and as an 
izaradar. Weagrep '~~’ v *«ii<ieGhose 

that Golam was nr ^»ited 

by his ejaradar £ not 

cured by this. 

Fourthly, it was 
it was sufficient ' 
on some of * l 

and rel'-^ve was pia^^.. ... . 1 

in f- „ case reported as Rajani Av/itu Ghost 
Rahaman Gazi (l). This seenl; to us to 
be a decision which depended lipon the 
facts of the case and cannot be 1 taken as 
having laid down any principle ofy.aw. We 
d6 not think that obligation of serving 
co-sharers is sufficiently carried out by 
serving notices on some of them. 

Then comes the fifth point which is 
really the main cpiestion before us and 
which is a question of estoppel. What is 
urged before us on behalf of the appellants 
is that assuming that Mr. Justice Ghose 
was right in finding that the decree obtain- 
ed by the Nawab was not a rent-decree and 
that the sale in execution to the present 
appellants was not a sale free from all en- 
cumbrances under the circumstances of the 
present case by the doctrine of estoppel the 
plaintiffs are precluded from setting up this 
contention. Mr. J ustice G hose has negat iv- 
ed this contention and he has held that 
the mere fact that the plaintiffs were on 
the record in the Nawab’s suit as co-sharers 
did not involve on them any obligation 
of stating the facts to the purchaser. I 
a*ree with him in this conclusion and I do 
° think that the mere fact that 
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not 


the 

plaintiffs as co-sharers were on the record 
u the Nawab's suit involved any obliga- 
tion on them of stating the encumbrance 
at the time of the sale. But that does not, 
in my opinion, dispose of the case If the 
defendants knew the facts and stood by 


and allowed the present appellants to 
purchase on the basis that the Nawab’s 
decree was a rent decree and that the 
sale in execution was not, therefore, a sale 
free from encumbrance then we think that 
they would be debarred from setting up 
in these proceedings that it was not arent 
decree. Consequently, what really we have to 
ascertain is what was the state of the know- 
ledge of Surendra Nath Banerji’s father at 
the lime of the execution proceedings in the 
Nawab’s suit. Mr. Justice Ghosh has not 
considered that position. But according to 
the findings of the learned Subordinate 
Judge which findings whether correct or 
not, are binding on us, the father of 
Surendra Nath Banerji, Hariprasad Banerji, 
was on the record in the Nawab's suit not 
merely as a co-sharer zemindar but also 
as an izaradar of Golam. It follows from 
thi^>finding that Hariprasad must have 
-irfiown that Golam was a co sharer at the 
timeof the execution proceedings and, there- 
fore, a necessary party to the Nawab’s 
and assuming this position which we 
are . d to assume from the findings of 
the Subordinate Judge we think that he 
would be estopped by this fact from now 
asserting in these proceedings that the sale 
in execution of the Nawab’s decree was 
not a sale free from encumbrance. It has 
been urged before us that the ejara was 
not created until ‘Jth April 1914 and that 
consequently at the timeof the proceedings 
in the Nawab's suit Hariprosad could not 
have been on the record as an izaradar. 
and we were asked to rely on an affidavit 
which is before us and notice of which 
was given to the present appellants in 
the proceeding before Mr. Justice Ghose. 
But we cannot in second appeal go into 
the question of facts of this nature and 
we must accept the finding of fact, of the 
lower Appellate Court and on this finding 
for the reasons which 1 have indicated 
Hariprasad knew at the time of the exe- 
cution proceedings in the Nawab s suit that 
what the appellants were purchasing was 
not free from, encumbrance. By the doc- 
tiiue of equitable estoppel his standing 
by and allowing the purchaser to buy thinK- 
ing he was purchasing free from encum- 
brance precludes him from now asserting n 
this proceeding that the decree in 
Nawab’s suit was not a rent-decree and 
that, therefore, the sale in execution was 
not a sale free from encumbrance 
This, therefore, disposes of the appeal 


which must succeed on the 5th ground 
which was urged ' before us, namely, the 
ground of estoppel. 

There is one thing that we ought to 
megtion, namely, that it was urged before 
us' that there could be no estoppel against 
the Statute. That proposition is perfectly 
true but has no application to the present 
case. 

The appeal accordingly succeeds. The 
decision of Mr Justice G hose is set aside 
and that of the lower Appellate Court is 
restored. 

The appellants will be entitled to their 
costs in this Court. and before Mr. Justice 
Gliose'and in the lower Courts. 

Cuming, J.— I agree. 

z. k. Appeal allowed. 
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MADRAS HIGH COURT. 

! • Original Sipe Appeal No. 40 o 
August 2!), 1924. 

Present;— Mr. Charles Gordon Spencer, 
Officiating Chief Justice, and 
Mr. Justice Srinivasa Iyengar. 

K, RAJAGOPALA CHARIAR 
—Defendant— Appellant •; 
versus 

Musammat JAMAL AYISHA BIBI and 
others— Plaintiffs — Respondents. 

Receiver —Suit for rcnt~~ Appointment of Receiver 
-.Uirccttoa/o5c/(/)r^i^a//i(i in leased premises - 
. Prior .mortgagee of press, Acquiescence of. in 
Receivers manngement, effect of^lixpcndUure 
incurred by, Reefmr— Priority ortr mortgagee's claim . 
in execution o( a decree; for arrears of rent and. 

\vl ? f ft Rcccivcr was appointed 

who was directed by the. Court to sell a P r-sh and' 
nHichmery mataHed in the. leased premises for the 
.. I* 10 * obtainable : and meanwhile to keen it 

[iTh?^?nJif! 1 ng ? nCem uud to W ^ wnt duo. 
UJ the. landlord A mortgagee of the press, and 

bv h fl m-V, t l0 nH h n ° { A m >’ *° lhe s, - ,itl ««L»i«ced. 

bv his nets and conduct in the ' umplovfnent of' 
Sat by the Receiver for the benelit of: 
fetchff a ; r i J h ? Pre .l a nQd , n,uol >hiery when sold 

to, 

/Trfd, that the mortgages was not entitled' to the 
wle-procoeds without paying thereout the rent <h& 
Y 'ami lord, wages of the workmen employed in 
runmpg the proas and the Receiver's remLe o 
which items were entitled to nrioritv 
gagee's claim, [p. 339, col lY * °' Cr ,h<; mort - 
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Y*ch is. installed,' 
^the Ist.respond- 
,-uas a decree for. 
ejectment of the; 
londent. Third, 
ted in the 

l*< 


all persons who, if not actual -parties to the suit. 
Jure $o o»nd'ii*»*d themselves cither with regard to 
tliu litigation or with regard t*i the management of 
the property undvr the direction* ’of the Court, os 
to make themvlves virtually, or constructively 
parties to the suit or have otherwise submitted theih- 
g-rlws to such management bv the Court. [ p. 3o 9, col 1 . 

L l • * 

Appeal from the judgment of Mr. Justice 
Kuniaraswami Sastri, inOrdinary Original 
Civil Jurisdiction Civil Suit No. No. 133 of 
1922, dated the 21st July 1924. 

Messrs. C. S. Venkatacliariar. and T. S. 
Venkatesa Iyer, for the Appellant. 

Mr. .1. E. Jienco^tre, for the Respondents, 
JUDGMENT. 

Spencer, OiTc\ C. J.— The appellant 
holds a first mortg 1 Va^pyer the machinery 
types and othe. -4- in- trade of the, 

Modern Printing 
in premises helot: 
ent. The. 1st respo. 
aiVeais Of rent anti 
-^hant against the 2nu 
respen^-^^Receiv^ 

i . T-t^.i pf the A^Ntespoiidr 
ent’s dec. p and was directed by the °ouft, 
in presen ye qf all the parties to sell i. 
press fori the best , price obtainable and. 
meanwhi'l to koep it running as a going 
concern f/id to pay the rent due to the land- 
lord. Owing to various reasons the attempt,' 
to dispose of the press as a going concent 
\Vas unsuccessful, and the materials were 
eventually sold for Rs. 10,000 which is less' 
thah the sum due to the appellant oh' his 
mol tgage decree of July 10, 1924,' In ' this 
appeal we are asked to declare that the 
appellant's claim to the proceeds of the' 
mortgaged property should be given pre- 
cedence' over tl f e 1st respondent's claim 
for rent and over the disbursements made 
by the Official Receiver' to workmen for 1 
keeping the press running as a going 1 
concern. It is'arguej for the appeliaiit- 
that his position as a secured creditor ’6an- 
not be rendered worse by ah ortfer.phssed 
on a petition to which he 'wait not a' party' 
that the landlady can only pursue 1 her 
remedy for rent against tlie pViiitqr and 
he Receiver, that his consent to the eaWof' 
tile press free of encumbrances was, givetV 
on condition that he should have tile siring' 
right over the proceeds as he had over M 
property mortgaged to him, that the* Re': 
ceiver rs not entitled to pay the' £\ out 
of the proceeds of the corpus? and that thh- 
order of Deyadoss, J., was only to Wm 
rent out of the nett collections/ ’ • = * 
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The last plea is not well founded. In the 
affidavit of the 1st respondent's agent, it 
was suggested that the Court should direct 
the Receiver topav the rent out of the gross 
collections. But the order of the Court, 
dated the 26th Febiuary 1923 does not 
state from what source the Receiver should 
pay the rent. In this affidavit of July 1924, 
the appellant states, that he understood Mr. 
Justice Devadoss’ order that the rent 
should be a first charge as meaning that it 
should only be paid after the secured 
creditors had been satisfied. But the reply 
affidavit of the 1st respondent's assistant 
contains a sworn statement that Mr. Justice 
Devadoss refused to n/ike any order for 
propejF^ less the parties 
be paid to the 
Apart from any 
the parties under- 
e’s order to mean, it 
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mises, she might have got vacant possession 
and have let the premises to others. He 
not only enjoyed the benefit of the Receiver’s 
management, but also he has had the 
benefit of the shelter of the 1st respondent’s 
roof which together resulted in the pro- 
perty being preserved for him and he 
adopted those benefits when he asked for 
the press to be left where it was and for 
an order that the 3rd respondent should 
continue to manage it instead of getting 
it sold as soon as possible under his mort- 
gage. The case, therefore, in my opinion, 
clearly falls within s. 7u of the Contract 
Act which, as I explained in Rajah of Pitta- 
pur v. Secretary of State (1) covers cases of 
the nature of salvage. The English case 
of Bertrand v. Davies (2) was quoted on 
behalf of the Receiver. In that case it was 
held that a Manager appointed by a Court 
to manage a West India estate was entitled 
affidavits and orders lien on the estate for expenditure 

ition hfi/5_J^£^ drawi? incurred in the course of management when 
’lQUgjr arty lo the persons interested by tacit acquiescence 

had encouraged him to incur such expendi- 

^-~In_ Fisher on Mortgages, page 281 
this case is quoted as an instance of an 
equitable salvage lien arising in connection 
with certain undertakings which would fail 
for want of immediate pecuniary and other 
supplies. In this respect the cultivation of 
West India estates lias been put on the 
same footing as the working of mines, alum 
works and other works of a perishable 
nature. The facts of Bertrand v. Davies 
(2) are not exactly similar to the present 
case but the principle of salvage is the 
same. In Gitidhari Lai Ray v. Dhirendm 
Kristo Mukerjee (3) there was an order 
of Court directing the Receiver to 
raise a loan to preserve the property 
for the benefit of all parlies and the 
learned Judges held that, if the Court 
was satisfied that a ceitain order was made 
for the benefit of all the parties to the 
litigation, it was not necessary to inquire 
further into the circumstances which jus- 
tified such an older and that a Court 
appointing a Receiver to be in possession 
of an estate can deal with the propn ty 
which is under its control and can authorise 
the Receiver to create a lien on the propeity 
which will take priority over any other 


sale of the 
agreed that rent F 
plaintiff as a firsts 
consideration as t( 
stood the learned \ 
is very clear from' 
to which our s / 

that the ac-'"'^., 

the bjK^spondent’s suit, necan a'var^! 

appointment of a Receiver aV d that he 
_jjplied to the Court that the\ Receiver 
appointed in the 1st respondent's suit 
should be appointed Receiver inlhis own 
mortgage suit (Original Side Ncr 582 of 
1923) and that he opposed the removal of 
the press from its present premises and 
asked that the defendant should be re- 
strained by an injunction from removing 
it. He, therefore, acquiesced in the housing 
of the propeity in the 1st respondent's pre- 
mises and in the employment of a Receiver 
to preseive the property for the benefit of 
such parties as might be eventually held to 
have a prior right to it. It is clpar that 
notice was given to his Vakil before pass- 
ing the order of 24ih July 1923 to sell the 
plant and machinery to public auction with 
the reserve price of Rs. 31,500 after reject- 
ing an oiler for Rs. 30,500. Kumaraswami 
Sas'ri, J., decided that the appellant was 
estopped by his conduct from claiming that 
the landlady and the Receiver should go 
without satisfaction of their claims aDd I 
am clearly of opinion that the learned J udge 
was light. Appellant evidently acquiesced 
in the property being kept wl ere it was 
and he took the benefit of its being pre- 
served. lie cannot now claim to have the 
properties without pajing any rent for the 
period prior to the sale at which he pur- 
chased. if he had not moved for keeping 
the properties in the 1st respondent’s pre- 



U) 25 Jnd. Caa. 783; 1G M. I, T. 3,a al P . 280. 

2) (1862) 54 E. R. 1204; 3 Bcnv. 420; 32 L. J. Cft 
41; 9 Jur. is. s.) 24; 7 L. T. (x. s.) 3,2; 11 TV . «■ 48, 

UO.W.N.l!,O.J-.J.195. 
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question and also with regard to the man- 
agement of the press by the Court. It 
seems to me that the observation made by 
the learned Counsel for the 1st respondent 
that the appellant was always hovering 
about the Court and appearing in the case 
in various proceedings and then disappear- 



that the Receiver si- 
such terms as to pa; 
the Court may deei. 
such an application 
resist the conclusion 
submitted himself to 
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mortgage of an earlier date. In the pre- 
sent case the Court did not order the Re- 
ceiver to raise a loan for the purpose of 
paying the rent of the premises where the 
press w is and for paying the wages of the 
workmen who were employed to work it as 
a going concern. The Judge might have 
done so and, if in pursuance of the Court's 
order the Receiver had mortgaged the press 
for raising a fund to defray the cost of 
his management, that mortgage would have 
taken precedence over the appellant’s secu- 
rity. Under these circumstances, I have no 
doubt that the learned Judge's order to 
pay the rent due to the plaintiff from 1st 
December 1922 upto the delivery of pos- 
session and the wages of the workmen and 
the Receiver’s remuneration in priority to 
the appellant’s mortgage out of the pro- 
ceed of the sale of the press was justified 
both in fact and in law, and the appeal-sis 
dismissed with costs of 1st and 3rd res^ 
ponlents (two sets). 

Srinivasa Iyengar, J.— The ques- gjjo?ee wh 
tion raised in this appeal is a difficult apJ-^TnanagemeL 
important one and I have given -if' my bound by a 
earnest consideration. At the hearing of 
the appeal I was much impressed with the 
argument on behalf of the appellant that 
it one person should file a suit against 
another and get an order for the appoint- 
ment of a Receiver in that suit in respect 
of property which is mortgaged to various 
persons who are not made parties to the 
action the orders passed in that suit with 
regird to the management of the property 
by the Receiver would have the effect of 
depleting, if not of entirely destroying the 
securities held by the mortgagees. Gener- 

Zm t po f k lH s no L doubt s,ich a result 

d be J labl . e t0 , b3 chara cterised as rnon- 
wh^ S ‘ tk But the aiv is P erfect, y clear that 
Sf s hwL Pr ° perty is P laced custodia 
thl 5s a h a PP 01 Qtment of a Receiver all 
the orders pissed by the Court for the 

° f ' 811011 P^rty will be hind! 

to?he suitTr Wh °’ l i no[ actual Pities 
to the suit, have so conducted themselves 

S^ th r « gard t0 th9 Htigatioa or with 
iSr tl m \ na " emen t of the property 
mi/fk he d ! rectl0a9 o£ the Court, as to 

whe&tr n cnSrr P pSt f T„“thh 

\wu toaII j Fpouani ia this case 
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ing, was a very true and just observation. 
It is also perfectly clear that the appellant 
far from disputing or questioning the man- 
agement of the press by the Court through 
its Receiver, complained at one stage of the 
apprehended dangen of the Receiver being 
discharged insisting upon the necessity for 
continuance of the Receiver and suggesting 


charge 


on 

rent, etc., as 
the face of 


\oi 

V n 

'i, impossible to 
. the appellant 
[management by 


the Court 
It is true t 1 




^ to fiiayg,- 


in 


Court. If so, it folk \ that either as 
party, vigjp**- >_constr ij- ' v- = as a mort- 

- hims^Sjo the 

by the Court, he bec^qie 
the necessary orders made b) 
respect of the management, 
t the application of the appel- 
lant for miking him really a party to the 
suit was not ordered by the Court. But, 
if thereafter the appellant had not inter- 
vened in the suit and made himself virtual 
or constructive party as aforesaid, he might 
possibly have been in a different position. 
It is true that the mortgage in favour of 
the appellant was not of the business as a 
going concern. But at the same time the 
covenants in the deed of mortgage mak« it 
clear that for the maintenance of the value 
of the securities it was deemed necessary 
that the business should be maintained 
and carried on as a going concern. There 
can also be no doubt that the appellant 
himself regarded that not only the carrying 
on of the press as a going concern, but its 
being housed in the same premises belong- 
ing to the 1st respondent were both ne- 
cessary for the maintenance of the value of 
his securities. In these circumstances the 
amounts directed to be expended by the 
Court by way of salvage was an expendi- 
ture necessary for and binding on all the 
parties including the appellant. It is no 
doubt to be regretted that things turned 
out quite differently to what was expected 
I am not also sure whether the equitable 
doctrines of salvage lien migh not require 
considerable extension i 4 their apjfoev 
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tion^fo complicated and growing commer- 
cial -conditions in future However, that 
n ay he, foi the reasms already given I 
ntPt withiny Lord the Cfliciating Chief 
Ji.-tice in. the order made by him. 

-Vi n. t. Apt cal dismissal. 
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CUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil XoMIOof l'.*24. 

1 d 25. 

v 9 

Present Mi 

SUKHDEO S 


Plaint 



>alal.J C. 

"and othehs— 
\PPELUNTS 

'$ 

.•THF.p.s — D efendants 
N DENTS. 

,2), s. 65— Transfer of Prf- 
6— Mortgage o/ reversionary 

l decree — 



KASI1I SINGH 

-R 

Contract Act [IX o 
prrty ActJlY of ]f» 
right / 

JAniitati^ . 

.fytlr rU ants, who had an expectation ^ reversioner* 

’ criain property, mortgap.il that V r. perly by a 
tfcktind a rid to’the plaintiff in ISi'o.U'iaint iff tiled 
aJtiit in 11)13 to rul rce tlic mortgage: I 
Held, U'Uat the mortgage b -ing of expectation 
was \oid and could not be enforced as sl'cli; 

\2 1 . tii at i Iain tiff being aware at the time when lie 
to^w' the •mortgage that the defendants had only a 
rcvervioi ary interest in the property which they jmr- 
p6rted to. mortgage; s. 05 of the Contract Act. had no 
applhi.tion to the case, and that the plaintiffs clu m 
to a pcrsur.al decree against the defendants v.as larnd 

by time. "• * . . . 4l 

Second appeal against a decree of the 

Fiist Additional Sub-Judge, Gonda, dated 
the 12th May 11*24, reversing that of the 
Munsif, Tarabgange, dated the 25th Feb- 
ruary 1924. , , , , , 

Mr. Hard hi a n Chandra, for the Appel- 
lants. '• , _ 

Mr. S. X. Roy, for the Respondents. 

JUDGMENT.-There is no force in 
this appeal. The suit of the plaintiff for a 
money decree on a registeied deed dated 
22ud July, lc95 was certainly time barn d 
wdn-n the present suit was filed on 22nd 
October, 1h 23. By that deed the execu- 
tants purported to transfer a property 
which did not belong to them but in which 
they had an expectation as reversioners. 
The transfer, therefore, of the property was 
certainly void. 

It is arguad that upon a proper interpre- 
tation of s. Go, limitation should run from 
the date when a Court of law refused the 


prayer of the plaintiffs to take the ntoney 
due on this deed into account when a prior 
mortgage was redeemd by the defendants. 
The mling in the case. of Hamath Kuurv. 
Indtr Bahadur Singh (1) of their Lordships 
of the Privy Council was quoted. The real 
basis of that ruling is stated at page: 22i*c 
of the report: ‘.'Theiri Lordships ■ think 
there are materials on the record from: 
which it may be fairly inferred in the 
peculiar circumstances of this case that there 
was a misapprehension as to the private' 
rights, of lndar Singh in the villages which l 
he purported to sell by the instrument of 
2nd January, lfrSO and that the true nature- 
of those rights was not discovered bv the 
plaintiff or Rachpal Singh earlier than thd 
time at which his demand for possession 
was resisted ,and that was well within the 
period of limitation.” No such ambiguity 
or misapprehension arose in the present 
eas* It was admitted that prior to 1695 
^ilie year of the deed in suit) these very)- 
reversioners had sued for a declaration that" 
a former deed of mprl gage executed (by -file 
’«idow' in possession may be declared, to *be > 
nui. H void on the| death of thewidowi i 
The mortgagees, therefore, fully understood- 
w ),at the rights of the exfcutanltslwereandb 
that they were not present rights but taw 
possibilitv of. future succession. Tbereiard* 
no peculiar circumstances in this caselo;. 
bring it within the provisions of s. ®5lof'then 

Ci ntiact Act. ' V j '.ull 

Their Lordships have explained the. 

ruling in the case of Hamath Kuar.{ Wi m , 
a later ruling Ananda Mohon Roy r. .Gour^ 

Mohan hhdlUk (2). • ' 1 

I dismiss this appeal with costs. , 
z K Appeal dismissed. 

1)71 Ind Cas. 659; 26 0.' 
il> (• 103; 1*0 ft A. L. [V 
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* : RANGOON HIGH COURT. 

^ FULL BENCH. 

FiitST Gim. No. 223 of 1921. 

• ■ July 30. 19/5. 

Pre>kni:^ir- G iv Rutledge, Kt. Chief 

• Justice;' Mr. Justine Brown and 

1 ' Mr' Jiislibfe Maung Ba.- 

' Mfo NYEtN E^Defsnda.vt— Appellant 

versus 

. i ’MAUNG-'MAUNO 'AND OTHERS— 

■•.'> B i.i- .‘PU*! NTTlipS^RnSfAUDnXTS. 
j - r /J}ud£Mst Eton -IitiKritana -rHu.ipazon property bf 


MAUMG MAUNG. .3 11 

property of U Chit Pon and Ma .'ftyein E. 
Thev claim a 4.*h sharp in the "m)ihi 
proneidy, and a : |th share in t!ie hnnp'i'zon 
property. 

After the institution of tlm suit,. Mating 
Shwe Pa madean application to th,e-Uis- 
,lrict Court of Yarns thin that he fnight he 
impleaded as a co plaintiff on the strength 
of. liia alleged adoption.. The iDistriri 
Jjidge granted his application, and ordered 
an amendment of the. plainl. 


. V^Mildcen afl.tittirHt^rem the .ntnv T |aiPt Mann'g Mainrtr 'atid 

l i)umt hr/ri: • 1 * • Maitng Aung ndwthe anoptxon.of MAnng 

Shwe Pu add th ^hv^e Jioihtl v Maiiti the 
whole of the pay. -oidrty and; j'fh of . ihe 
Hhdpazim ' piropfr ^]ite i 'd'efbii ; cb' 

tiftfc&tk W.'llfe' step-parent seven-eighths. hr Ha Nyerri E |t' Maung ShV£ 'Pu 

wks txeve'radbpted. 'Mating Mating ‘and 
Man ng" Aivrrg alfe 'ho ji t itifed »* c " 

- ‘share because. sifter V'tfivpt^e ... .. 

mother, .tgfiy.have not 'igjrted' filikl^fA 
ijaithhitfi/’ tatpeTNii'd^ 

that the pieces of ‘biddy' laH'd 
of the Kn i pazdn property of herSeff dftu 
decease W ' , • ' • 


')&y (h#!Fhtll'fonck.+ L \f ffertn Bnrmnn Buddhist, who 
Jua martiW Imori.iliko once.' dies- leaving biaparon 

f jfrtripfjtjie last ; marrin"e, if there is an issue of the 
mar/iage. the stepchild, or children, collectively 
• : 6^eifehth iihd.lhe' s\ep-parent seven-eighth's, 
hut where ther&Hticviithie of the .Inst- marriagfc the 
fewer ^ko-onershth nnd the ’latter five-sixths. [p. 

— ui 



(1892-96) Vol. II, 93, discussed. 
> vr>lft«wa'i !P7iar ff.-177.Ml/a Ba We. v, Hi 
Sa.Lf/2 L*B f ; R d^utxvermled.; yj i . ,i 



a misconception, it is but tiim tW-tHe ^rnficotis 
4^i^idn, ; -»or| should »bfi orernibd ahd.thc 

WCt rule pi law W tore*; \p 344, col. 2.], . 
t Jld On{\[Kafhwefhnr)vn. S.: * ‘78..M Fan ton 
% SO fndX.is: 5^8; 8. I,. N.Jt. 301; « Bur. I,*. 

fTi M/tearIn>?lton*\MaunoSow J 103 mid 
NfiM'Hme vlMc SwtiS fad. Cas,953; 9 L..B. R. 191. 

• to ! * 

- Th ? 

(‘ lu TOi , r’a r % if jliyovceg .over- 36 
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rje(t:fl 

fllrVSMdr-^ WMWH ,? few 

Ifere^was iio :1 issu^ of 

'/% vW 
5 - ' § i*j i FV' f! ^0- 

hya 

fe e - |pu. 

°-^ VA V,^«&^: r Chit 

'‘•Iu3a rst on b’ 'Maung 
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tmmyndfe They allege that 3 ; bfe 
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are of 


itpq hyp Le^nd-.Pp yhurkw /.e.- were \hr miriv 
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The i jkxm 'f rarti^ are Hfr'feMjVe, 'ititfiht 
Unfortunate that • fhe learned UlU.riM 
Jirdg^ hashdt je-cast. them TH,c 'di«pV/f^d 
adopKdh has not heerv sSpecLrtch'lf^mWHirW- 
ed in .any. of the fesups, ‘Hiik, h ‘pbirftea 
out hv the learned District Jndg& fh’fs 
omission does not appear to have prejudiced 
either parly because : theV, have "brhdhc'eA 
pvidende on that point. , TlihSiidgWiotV'is 
that Mann s Hlivye Pu was hdbpfed."wfi§I 
Jie was about 7 or 8 yelpy 'of ape'/' Ue'Wifbw 
42. So one cannot expect 1 ' 

tendered, to prqve it to be driti^elv' fi4fc 
from discrepancies. ,• ;■ ■ 1 ..'. * 

.; f>»e e V 1 d e n ce te nd e r e of i n ; e pji^e n t ; 

1S! that of [ perfeons uvho drejA/en® 
and who are also in a nosition.-to .know 
about the alleged adoption! - Th’edowU 
.Court has been faypi V a^ iipppessed/bv 
those witnesses Their e^udence-lfasleen 
strengthened by the a'dmi»sion.; «Y ' Afa 
Nyein E, that, when She gnd the deoeafiic 
shmk/ved Mauug Shwe Pu, they I'ryfeSc 
to.d|in ? >s tVir.spn- A V’" 1 ' 51 ™ 
admission of- her witn’ei-a 
(D. W. No 31 that ; it w£ g 





ing ot the lower Court on \h& pb?ut oj 
adoption as correct, —• ■ * WA 
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As regards the claim of Maung MauDg 
and Maung Aung it must be disallowed 
in case it is proved that they had severed 
filial relationship with their father. 

There is satisfactory proof that there has 
not been such a severance. Maung Maung 
has been blind for some time and Maung 
Aung has been an invalid for some time. 
They have latterly lived separetely from 
their father, but there is evidence that they 
visited him occasionally, and that they 
stayed with him till they married. Ma 
Nyein E herself admitted that Maung 
Aung came and stayed vl.th them for about 
H months about a year before U Chit Pon's 
death. U Chit Pon wty a icunthanu, but 
his children are not. 
cation that for sonu 
father were not n> r 
that there has bet 
filial relationship, | 
and Maung Aung/ 


.ere is some indi- 
on the visits to the 
•equent. We hold 
,o severance of the 
that Maung Maung 
re not forfeited their 


right to inherit 

As regard V 3 pieces 

of padd'- Tand, the evidence teno .d by th& 
ri— luffs in convincing that they V.onstitute 
...e pa yin property of the deceased. Even 
Ma Nvein E, contradicting her ouli written 
statement, admitted in her evidencl that two 
of the pieces, namely, yonbin ana banbive 
lands, were brought by U Chit Pon when 
he married her. In her evidence she stated 
that the remaining piece, taukshabin le, 
was acquired by clearing jungle after his 
marriage with her. The evidence produced 
by her in support of that allegation is not 
satisfactory and cannot be accepted in the 
face of moie reliable evidence produced by 
the other side. We decide that all the 3 
pieces constitute the payin property of 
the deceased. 

The learned District Judge has given 
the plaintiffs the whole of the payin pro- 
perty and jth of the hnapazon property. 
That allotment has now been disputed by 
the appellant. We are of opinion that the 
division of shares is not correct. 

As regards the payin property, it is set- 
tled law that the pubbaka children (children 
of previous marriage) should get fth 
and their step parent ith, as decided by 
the Full Dench of the late Chief Court 
in 1903 [Ma Ba We v. Mi Sa U (1)]. This 
mode of division is supported by s. 8, Book 
X of Manuk yo 

As regards the hapazon property, ac- 
cording to the above ruling, the step- 

(1) 2L. D. R. 174. 
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children should get Jth and the step mother 
3th. e doubt tho correctness of this 
division. As in the present case there v as 
no issue of the last marriage, the division 
should be_ in the proportion of 1 to 5 and 
not 1 to 7. Section 8 of Book X is clear 
on the point. The division in the pro- 
portion of 1 to 7 would be correct accord- 
ing to s. 10 if there was an issue of the 
last marriage. 

The learned Judges, who decided that 
case, made no differentiation between a case 
where there was an issue of the last 
marriage and a case where there was not.* 
When there was an issue some sort of 
provision for that issue was contemplated 
and the share of the pubbaka children was 
reduced from Jth to |th. That issue 
would get two shares out of 8 as against 1 
share for the pubbaka children. 

The two ex Ministers, who were great 
authorities on Buddhist Law, viz., Kinwun 
Mingyi and Wetmasut Wundauk and who 
were consulted on this very issue by the 
late Mr. Burgess in a similar case [Maung 
Chu ''■'*< 0 . v. Ma Meinkale (2)] quoted au- 
thorities which support the division in the 
proportion of 1 to 5. 

After the decision of the Full Bench case 
in 1903 the Privy Council in 1914. in the 
case of Ma Xhin Bwin v. U Shu-e Gon (3) 
has given the Manukye a commanding 
position and has held that "where is not 
ambiguous other dhamathats do not require 
to be referred to." Manukye is not ambi- 
guous on this point. We are of opinion 
that this important point requires to he 
re-considered and we, therefore, refer the 
following question for the decision of a 
Full Bench. 

"Where a Burman Buddhist, who has 
married more than once dies leaving hna- 
pazon property of the last marriage, u hat 
is the law of partition of that property 
between the pubbaka children and their 
step-parent (l) Where there is an issue of 
the last marriage and (2) where there is not . 

Mr. Hla Tun Phroo . for the Appellant. 

Mr. Mua Bu, for the Respondents. 

JUDGMENT OF THE FULL 
BENCH. 

Maung Ba, J.-This reference relateu 
to the estate of one U Chit Pon a Burman 
Buddhist. 

(2l II B. R.U892-96' Vol.n 93. 

(.1) 23 Ind. Cfts 433: 8 L B R 1; 7 Bur. L T JJJ; 
1C Bom. L R. 377: 27 M L. J. 41: 18 C. Jl 121. 
lfi M L T. 142; 20 20 C. L. J. 203: 41 C. 887, 1 L W 
!l|4; 41 I. A- )21; (1914) M. W. N. 449 (P. C.). 
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The facts are as set out in the Order of 
Reference. 

U Chit Pon married three wives in suc- 
cession, the second wife after divorcing 
the first and the third after the demise of 
the second. By the first wife he had two 
sons and the' second wife and. himself 
adopted a child. By the third wife 
he had no issue. On his death he left 
both kinds of property, namely, payin 
property brought to the last marriage and 
hnapazon property acquired during that 


marriage. 

The reference arose out of a suit brought 
against the widow by her step-children and 
relates to the hnapazon property. 

The question referred to us is as fol- 
lows 

" Where a Burman Buddhist who has 
married more than once dies leaving hna- 
pazon .property of the last marriage, what 
is the law of partition of that property 'be- 
tween the pubbaka children and their step- 
parent (1) where there is an issue of the 
last marriage and (2) where ther*- is 
not." 

The law of division in both cases has 
hitherto been that the step- child takes 
ith and the step-parent {th. That 
law was laid down as early as 1873 in 
the case of Nga Po Tit v. Mi Thaing (4) 
where Mr. Sandford the then Judicial 
Commissioner, held that ]‘on the death of 
the father, who had married two wives in 
succession, the child of the first marriage 
i3 entitled to |th share in property 
acquired during the continuances of the 
second marriage " He based his decision on 
the rule of partition given in Book X, s. 10 
of the Manukye Dhammathat. That sec- 
tion relates to the partition between the 
step-parent, the child of the former mar- 
riage and the child of the last marriage. 
k-fP V03 the step-parent 5 shares, the 
child of the former marriage one share 
and the chlid of the last marriage two 

i 6 ? , So t . he . decis ion of Mr Sandford 
would be quite justified under the Manukye 
Dhammathat if, in the case reported, there 
was a child of the second marriage. That 
decision of Mr. Sandford was followed by 
his successor Sir John Jardine, in 18S3 in 
the case of Aft So v. Mi Hmat Tha (5). Un- 
fortunately in that case there was no child 
of the last marriage. The attention of Sir 
John Jardine was drawn to s. 8, Book, X of 
(4)S. J. 18. 

® 8. J, 177. 
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the Manukve Dhammathat, which gives the 
step-son jtli and the step-parent 5/Cth 
yet with some doubt he decided to 
adopt the rule of the Manukye Dhammathat 
as expounded by Sandford, J., as he was of 
the opinion that Wunnana and Mohavic- 
chedani supported such exposition of the 
law. Thi3 law wa 9 again considered by a 
Full Bench of the late Chief Court in 1903 
in the case of A/a Ba U r ev. Mi Sa 0 (1). In 
that case third wife, who was childless sued 
her step-children by the former wives for 
her shares in the estate left by her husband. 
The previous ri lings were considered. As 
regards hnapazvi property the rule laid 

^ rr»r» in o lfi \ r f \fnnlit VP 


down in s. 10. 'Bpok X, of the Manukye 
Dhammathat wa -ijain followed. In all 
those cases the \-nce of a child of the 
last marriage wa^ ^sight of. Apparently 
the learned Judg ijvere of the opinion 
that, in view of the aled law that no child 
except the orasa w, \ntitled to claim a 
share dufipg the life* v ^i^isown parent, 
the twp'“ to i.^sc^hild of the 

last m ^rriage should be inclucii^n the 
share o/ his parent, s. 8, Book X o 
Manuk je Dhammathat makes no mention 
whatever of a child of the last marriage 
and it/ gives a larger share namely, -Jth 
to the step-child; but s. 10 Bo >k X 
mentions a child of the last marriage and 
also gives that child two shares out of eight. 
A comparison of these two sections clearly 
shows that the share of the step-parent is 
roduced when there is a child of the last 
marriage. It cannot be supposed that the 
framer of the Manukye Dhammathat had 
had no object in making that reduction. If 
it were contemplated that the one law 
laid down in s. 10 were to be indiscrimi- 
nately applied to all cases no matter whe- 
ther there was an issue of the last marriage 
or not, then the writer of the Manukve 
Dhammathat would be guilty of having 
laid down two rules of division, one close 
on the heels of another, prescribing differ- 
ent shares, one greater than the other- 
but such a charge of inconsistency and in- 
discrimination would disappear if s 8 were 
taken to refer only to a case where there 
was no issue of the last marriage and s 10 
to a case where there was such an issue 
In my opinion the writer contemplated that 
some provision should be made for the child 

a l”“- rlase who , llad immediate 

right of claiming any share, owing to the 
presence of his parent. . 6 ine 

la & similar case, Maung Chit Saya Y , 
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MaMeiv Kale (2) decided by the lale Mr. 
'Burgess, Judicial Commissioner Upper 
Burma, the late Ivinwun Mingyi and the 
Wetmnsut Wundauk who are great author- 
ities on Buddhist Law. were consulted. One 
-of the question referred to them was as to 
the law of partition between the step- 
parent and the step-child wherethere was 
no issue of the last marriage. In answer 
to that question the Ivinwun Mingyi quoted 
this law “On the partition between the 
children of the two former marriages and 
the third wife, who is the step-mother of the 
said children, the law if this:— On the 
•death of the father leaviiyt a subsequently 
married wife viilwut dren the law of 
partition between the p ,)- mother and the 
former children is thk All the acquired 
property should be cf ed into six shares, 
the former childreiy receive one share 
and the step-mother/ e shares ; 

. In view of the la’' given in the Attathan- 
.keik Dhammatv^ ineides wjjh the law 
given in tb r .oilowmg t Com- 

rnentaw on the Mann DhammatL c ...; 

T " uma Vinicchaya Dhamma, that\ Pakoin- 
uatca Dhammathat in verse... and Se.4xdaya.iji 
•Dipini Dhammathat inverse." 1 

JAttaeankhepa Vannana I)hammat\at was 
Compiled by the late Kiiiwun Mingyi on 
consideration and comparison of all the 
available texts, and contains the view of 
the learned compiler on the law as it 
actually stood at the time of compilation. 
It was first printed in Burmese in the 
year 1882 and has always been regarded 
as a weighty authority. 

The Wetinasut Wundauk also gave the 
same law of partition, relying upon the 
Attasankhepa Yannana Dhammathat. 

The Ivinwun Mingyi, however, proposed 
to take away one share from the widow 
and give it to the step-child of the second 
marriage instead of strictly adopting the 
law pointed out in his dhammalhnl. 

The learned Counsel for the widow 
admitted that the law laid down in s. 8 
Book X of the Manukye Dhammathat was 
the correct law; but he urged that the law 
of division in the proportion of 1 to 
7 laid down in 1873 has been accepted 
and followed ever since by the Burman 
Buddhist as a settled law on the point, that 
any sudden change in that law would 
result in confusion and that, therefore, it 
•would not be advisable to introduce 
any change but allow the law though 
incorrect "to remain. This argument 
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though plausible, is not Warranted by pre- 
cedents. 

The Law about the widow's powers of dis- 
posal over her deceased husband’s estate laid 
down in 1886 in .1 la On v. Ko.Shco 7 ha Dm 
( 6 1 was found to be incorrect and had to be 
changed in 1915 in Ma Sein Tonv Ma Son 
1). Another law that the taking of a lesser 
wife by the husband does not in itself consti- 
tute a ground for a divorce laid down-in 1881 
in Ma hi Than v. Maini'iSaw Ilia fS) wife 
nl 6o found to be incorrect and changed in 
1918 in Manuti Hme v. Ma Sein (9) .fend 
a wife who is not consenting can now obtain 
a divorce without any further ptottf ftf 
cruelty. 

In 1914 their Lordships of the Biivy 
Council in the case of Ma Jinin Djwti ( t. 
Since Gdn (3) made Manukye the paramount 
authority in these words !— 

“The Manukye has held a commandhig 
position since the time of King Alorifpra 
and is still to be regarded as of.the ; h!gh'fcdt 
authority. Where it is not amb'iguoubdther 
Dhrmmathats do not require to <be rdferrfcil 
to." " 'but 

In the case under review th’fc 4l ail illy e 
Dhamniatliate is nobiambiguoflsaAd thtbftllfe 
given thele has been adopted' by >ihe 
iKimvnh Mingyi in his work. It k the Cofee 
of a large estate 'the difference m the ehnit 
by non-observance of this plain law maybe 
considerable. 

The Hon’ble U May Oung in bis -work 
•on Buddhist Law has noticed thie misconr- 
ception of ltlie law and lie has Urged the 
reconsideration of the law in the following; 
words “It is submitted, therefore, 'that 
the question should be re opened and that 
the distinction expressly drawn in the 
Dliammathats between a case in which 
there is issue of the second marriage and 
one in which there is not should be re- 
cognized." The present practice has, it is 
true, been a long standing one, but where 
a rule of law is clear, unambiguoxls ond 
well-founded as shown above, there appeals 
to be no reason why a decision even iso old 
as tho one in MiSo's case (i) based on a 
misconception and given with some hesita- 
tion should not be overruled. 

I am of opinion that it is but right to 
rectify the errors and lay down the correct 

<G) {$. J. 378. T rp ono 

(7) 50 In cl. fas. 568; 8 L. B. K. 501; 6 Bur. L. T. 203. 

(8 1 S. J. 103. HD i T 

( 0 ; 451ml. Cas. 953; 9 L B. R. 191; H Bur. L. T. 

:'3C 
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law in conformity with the Manukye 
Dhammathat. Accordingly my answer to 
the. question referred to us will be as 
follows: 5— ’ 

That in a case where there is an issue of 
the last marriage the step-child or children 
Collectively take J-th and the step- 
'parent /ftlis and that in a ease Where there 
is no issue ctf the last marriage the former 
take J-t.h . dnd the latter 5/fith. 

Rutledge, C. J.— I concur. 

1 iBrotvri, J.~ ; I concur. 

s. n. Answered accordingly. 
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SHEO 'Mkt. AND dTHKitk- 

D EFE^ANTSr-R^pbN dent's; . 

Hindu hn'w—iFoint family -Mortgage by father— 
Necessity— Enquiry by mortgagee -Mortgagee, ' whether 
bouMM tee h qpptipalipti pf vighey,- LVfV ruUvjffici- 

A WKu fenal' ilione^ oil fht ffecvvil y 'of joint 
family property iKboUnil to enijuiro iu’M the necessih 
Tfoir. the loan Mid to:shtiafy himsdfas well . who can 
.with rofpirenco to the, parties wifJi whom ho is dealing 
ithat thei manager js acting in the particular inslancc 
-&r the\benolit of fclia estate. Jf he lloes so enquire ahd 
-acta hofitslly, • the real existence, .of an alleged suffiei 
Xint .and reasonably cioditcd necessity is not u condi- 
taop precedent to the validity of his chaw. Undo, 
such circumstances he is not bouAd (o soe to th< 
-dpplirntion of i the, money, lent by. hita.ifp. 345 col 2 I 
■ ■Jhinnoomanve-rsaut Pamle\f r, - diabooee . ,1/unrn; 
.komene t A SLL A.i393; 18.W:Jt, din; KeVcslre 2 r >Vr 
2i‘Suth. P. C. J, 29; 1 p. 0 . J; '552; hSr U7 
followed. ; . ' 

Vlff V;. L tlm '*"*«*>■•»* necessity is a 

■finding of fact. \\ hen a : Contt finds ih favour at the 
eAistcnce of fmmly nocessity, for a loon lmt holds tlat 
Xht deader iB.not<iyioU3cffe(itoa, f.hb7groiui(l ithjlt ho did 

iS"iti*" tll,s “ eo "‘ l “r 1 - 

iratico dhht which cohstitatfls the; family necessity If 
oiWhSf :Rn f T lty,W ^ h 7 0lUd ' use of 

ethanvhdlfc moDbyhoGrowad, the -lender, is. dt had j 


ed in 'making tin- • iuh-^nc^ whether V,v not uther 
lands will be ireats^ary for (he same piirpd$i>. ' \ibiti.) 

The fact iliat the interest ;on a mortgage is higher 
tlinn the Court interest on the decree f^i: payment <.f 
which tlie mortgage is executed docs got vitiate the 
mortgage, nor 'does the fact that the amount of the 
property murliriiged is larger than the hmntoit 
which was about to be sold under the decr<v In 
. cols. 1 A 2.1 ' J ' W 1 

Appeaf against the' judgment and decree 
of the Fourth Additional District, Judge 
Lucknow, dated the 18th July 1923, revers- 
ing that of the Muqsif, Xorth 'Lucknow 

dated the 28th March 1923. 

Mr. /J. X.SriuAva, for the Appellant. 

. 'Messrs. Aiuml Bvigri Nigahi and Jiajesh- 
it'cni Prasad, for fl \Respondent. 

V 1 * 5 iS a second civil 
appeal. The plaint k the appellant The 
appeal raises a very j. hv point of law The 
suit was one lo enforce Wtgage. The mort- 
gage-deed was execute Ty a Hindu father 
, and the property m ‘-vmged belonged 

^ the joint Hindu famif ^4§jfi|ing of fhe 
father and 

enfoiced a .mst the property, unles^-vtljere 
was valid f;milv necessity for tile Ioai)- 
adequate e tpi^ and honest aSlqq = on ' t he 
part of thii iendeV. 'I u the words of tS 
Lordships /of the 'Privy 'Cbuncil .iu t he dead- 


ucu ab ne can, .with reference. ’to the 
parties with whom he is dealing that t hi 
hiannger is acting in the particuHi- r 

fpr the benefit If ; (lie H W 9* 
think that if life doe's so S/|| fe 

honestly, .the real .existence of an alfSi 
su fiicient and rea^obalily-crecli t ed i £ • 
is not a-copdlti^n ^eknt 1 the 
of ins charge! and thfev do not fhml- K V 
.under such ^rCumstiic^ 

tl.I U i h A P n e5ea 5 fl ^ e ’ t,iere is a recital 
the deed that the family la * m 

-.there was such ; a decren^in .!•' S° u:t that 
that; the sa^e }jf \Z 2 d6 ^ iVI 

£'!."SirS“3£S ; 

(1) 6'AI. i. A. '^03;' 18^ p Si i , 

Sud.. 1>. CVJ. 29j l Sar.A>. 3n; - 
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Courts below have decided that the plaintiff 
is not protected, mainly on the ground that 
the amount of the decree exceeded Rs. 1/00 
while the amount of the money borrowed 
was only Rs. 325 so that the plaintiff must 
have known that this amount of money was 
quite insufficient to save the property. 
Another point taken is that it was the duty 
of the plaintiff to see that the money was 
used for this purpose, and that he ought 
to have paid it into Court or to the decree- 
holder. Another point is taken by Counsel 
for the respondents although I do not find 
it in the judgment, thatithe interest on the 
decree was only 8-a/nas per cent, per 
mensem, while the int/est on the mortgage 
is Rs. 1-6 0 per cent .jr month, and that only 
1J pies were to be;' while the mortgage 
extends over 31 pif -actional share. 

The point for df .ion is whether a second 
appeal lies at all J finding of the existence 
of necessity is ? .nding of fact. On this' 
point I fin' 1 ' appeal dqes lie. There 
is no filing of faci the exist- 

ent of necessity. There is a finding that 
,ne plaintiff is not protected, an\ one of the 
grounds on which this findinglis based is 
undoubtedly a ground of law, nlmely, that 
the lender was bound to 6ee to tie applica- 
tion of the money. The decision on this 
point is directly contrary to the decision 
already quoted in the leading case on the 
subject. Having found that the lender did 
satisfy himself as to the existence of family 
necessity, the Court was wrong in law in 
finding that the plaintiff was under an 
obligation to 6ee to the application of the 

money. , _ . , 

Coming to the second point, I know of no 
authority for the proposition that the lender 
is obliged to ascertain that the amount 
of the money, which he advances is equal 
in amount to the entire debt which 
constitutes the family necessity. If there 
exists a necessity which would justify 
the use of the whole money borrowed 
the lender is then justified in making the 
advance, whether or not other funds 
will be necessary for the same purpose. I 
cannot agree that the only alternative is 
that the Manager of a family should make 
up the amount by several other small loans. 
Surely it is entirely possible that he may 
have|some funds of his own. 

The fact that the interest on the mortgage 
was higher than the Court interest on the 
decree, does not vitiate the mortgage, 
nor does the fact that the amount of pro- 


perty mortgaged was larger than the amount 
which was about to be sold under the 
decree. 

I find that, according to the principles 
which the Courts have always followed, the 
present plaintiff did all that the law requires 
from him in the way of satisfying himself 
of the existence of necessity, and that his 
mortgage is a valid charge on the joint 
family property. Accordingly, I set aside 
the decree of the Court below and I grant 
plaintiff a decree for Rs. 1,500 with simple 
interest 6 per cent, per annum from the 
date of institution to the date of realiza- 
tion. The decree will be in the usual form 
of a preliminary decree for sale on the 
basis of a mortgage. The plaintiff-appel- 
lant will receive his costs in all three Courts. 

z. k. Decree set aside. 

G. H. 


MADRAS HIGH COURT. 

Appeal Suit No. 218 op 1923.1 
November 5, 1924. 
Present:— Mr. Justice Phillips and 
Mr. Justice Odgers. 
SANKARAN alias KUNHUNNI 
NAMBUDRIPAD and anothkr— 
Plaintiffs Nos. 2, 3— Appellants 


versus 

VATAKKIMYEDATH KIRANGHAT 
MANAKKA RRKEDHARAN alias 
AN U J A N N A M BUDR1 PAD and others 
—Defendants— Respondents. 

Malabar Law— Nambudri lllom — Family karar 
aroviding for management of properties— Kamavan, 
restrictions on rights of, validity of— Suit against 
Anandravan for acts of mis-conduct—De, endant be- 
aming Kamavan during pendency of JUtf- Nuii, v hi- 
tler can proceed — Principal and agent — Liability oj 
agent to render accounts— Dismissal of agent before 
lime fixed for taking accounts, effect of. 

An agreement by an anandravan under a jarni y 
karar to have his rights ns karnai on restricted uf.c 
tie succeeds to the latter office is valid nndeflcctne, 
but the agreement must be clearly expressed, [p- •> . 
col. 2; p. 348, col. l.j , 

Ordinarily a suit for the recovery of taruad pro- 
perly must be brought by the kamavan and I » 
anandravan cannot sue unless the kamavan is ” , , 
some disability. Where, however, a suit .s brm-fM 
to recover taruad property from the Aarmno 
self and for the removal of the latter fronjtajfg 
the suit must in the nature of things be broufibt. y 
persons other than the kamavan. [p. 348, cot . H . 

Where a defendant is charged with m.s-conduct aJ 
un anandravan the fact that he has beco , . 

since the institution of the auit cannot absolve Jum 

from his liability for such misconduct. The mew 
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with lv all his rights 
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feet of his becoming a karnavan cannot do a wav with 
his responsibility for all his previous acts. Ip 34c, 
col 2; p. 349, col 1.] *'* 

An agent who is bound to render accounts at the 
end of a year is not absolved from liability for acts 
committed in the course of that year, and, even if 
he is dismissed before the time arrives for the 
rendering of accounts, he would have to make good 
any mis-appropriations and, in doing go, the Court 
would call upon him to render an account to ascertain 
what they were. [p. 349, col. 1.] 

The members of a nambudri illom entered into a 
karar by which provision was made for the manage- 
ment of the illom. The first plaintiff, who was the 
karnavan , gave up practically all his rights as such. 
The defendant who was then the senior anandravan 
was appointed manager of one set of properties and 
the third plaintiff was appointed manager of another 
set of properties. The karar provided in detail for 
the various acts of management and for succession to 
the managership. One uf the conditions of the karar 
was that it should remain in force until it was set 
aside by means of a registered document executed by 
all the adult members of the illom. After the defend- 
ant had been managing the properties allotted to him 
for sometime, the first plaintiff and plaintiffs Nos. 2 
and 3, who were the only adult males in the illom , 
being dissatisfied with the management of the pro- 
perties by the defendant called upon him lo explain 
his conduct. He failed to do so and thereupon in 
accordance with the procedure laid down in the 
karar , the plaintiffs dismissed him from his office 
and brought a suit for a declaral ion that the defend- 
ant wa 8 no longer entitled to manage the properties 
and for an account and other reliefs. After the suit 
was filed the first plaintiff died and the defendant 
became the kaimavan of the illom. He thereupon 
contended that the suit could not proceed against 

(1) that the karar to which the defendant 
was party was 9till binding upon him and had not 
come to an end merely by the death of the previous 
karnavan ; [p. 349, col. 1.1 

(2) that the defendant having agreed to be bound 
by the terms of the karar , his rights as karnavan 
were restricted in accordance with the terms of the 
karar ; [ibid.] 

t . hat , confl( :quentlj the suit could proceed against 
i dofe »aant m accordance with the terms of the 
karar. [ibid.] 

Appeal against a decree of the Court of 
the Subordinate Judge, Ottapalam, in 0 S. 
JNo. 7b of 1919. 

Messrs. C. V. Ananla Krishna Iyer and 

f Narayanaswami Iyer, for the App»l- 
Iant8. r 

Messrs. T. R. Ramachandra Iyer and 
ents Hamachandra J y er ' for the Respond- 

snit^? GM ^ NT *7 The pirties in this 
mitt ar ■ members °£ a nambudri illom in 

Malabar. The first plaintiff was the iTjun 

Karnavan and the other parties are anand- 

ravans. In 1918 the family entered Tl 

thtT Whlch 1S . - filed 49 Ex - 1 and in 
this karar, provision was made for the 

ffSW of , the illom The fir3 t plaint- 

ifi, the de jure karnavan gave up practical. 


[p 348, certain privileges 


as such, retaining only 
The 1st defendant, who 
was then the senior anandravan was ap- 
pointed manager of one set of properties 
and the 3rd plaintiff was appointed 
manager of another set of properties. 
The karar is a very long document 
and provides in detail for the various 
acts of management and for the succession 
to the managership. After the 1st defend- 
ant had been managing the properties 
allotted to him for some time, the 1st 
plaintiff and plaintiffs Nos. 2 and 3, who 
were the only adult males in the illom were 
dissatisfied with )\m and called upon him 
to explain his co Suet. He failed to do 
so and accordingly '‘'he plaintiff sent him 
a registered notice Vrming him that he 
was dismissed from i. *•. office. This was in 
accordance with the tjeedure laid down 
in para. 25 of th e karat yThe let defendant 
was still obstructive an / accordingly this 
suit was brought fop n.-'^tion that 
he was nc>®&n^f ; ' Entitled to m^^e and 
for an account and various other r&jofa.., 
Af;er the suit was filed, the 1st plainti.. 
died and} the 1st defendant became the 
karnavan of the illom. Plaintiffs Nos. 2 
and 3 wished to go on with the suit re- 
presenting that the cause of action survived 
to them, but the 1st defendant contended 
that the suit must abate inasmuch as he 
was karnavan and the legal representative 
of the 1st plaintiff and that his rights as 
karnavan were not affected by the con- 
ditions in the karar and that no suit would 
lie. The Subordinate Judge has accepted 
the contention of the 1st defendant and 
has held that inasmuch as he has succeeded 
to all the rights of a karnavan, the practi- 
cal effect of allowing the suit to continue 
would be to remove him from his karnavas • 
thanam and as that is not the original 
plaintiff's case, the suit must abate. 

It is argued in appeal that, as a matter 
of fact, the 1st defendant has not got the 
full rights of a karnavan because he being 
a party to the karar, is bound by the 
terms of it, and has by that karar renounc- 
ed his right to become a karnavan in the 
ordinary acceptation of the term. It is not 
disputed and it was laid down by a Full 
Bench in Kenath Pulhen Vittil Tavazhi v 
Naraxjanan{\) that nkarnavan can renounce 
his rights. Ia that case an anandravan under 
a family karar agreed to have his rights 


gave up practical- (i) 23 m. 182; u m. b., J..4I3, 



348 


SANKARAS’ V. VATAKKTM YRDATI1 KIRAN'fiHAT. 


as karndfdn restricted when he succeeded 
to the office andlt was held that such an 
agreement was effective. A number of 
other casks havd been cited on this point 
and this principle has never been disputed, 
brit it lpas been laid down that such a 
renunciation must be clearly expressed in 
th e karar. In a case in fcrCshh'dn Kidaru 
T 'Raman (2 1 relied on by respondents, on 
the tefibs of the karar in question there, 
if . was held that there was no renunciation; 
but every case must be determined on its 
own facts and here wa have to consider 
what is the meaning oj I the karar, Ex. 1. 
The 1st defendant insdfnianv words does 
hot Sav that he gives jfi> his rights, but he 


is a party t>> all tli 
in the karar, and 6 
khra r Shill be in 
by means of a re; 
ed bv all the 



| ‘ * .W • 

editions contained 
of these is that the 
■e until it is set aside 


ered document execut- 
^ .It members together. 

AdinVtfedlVjJ^ 4 ■‘tiler document has not 
beeh exewTcu aiiw. ?%yiia Jaci^ the karar 
wbuld still be in force. It B 1 . however 
'■^ued for the 1st respondent that the 
ididhr was not intended to .haveiany force 
after the death of the 1st plaint ir, the then 
dc jilre k'arimxan. It is, however, signifi- 
cant that in para. 15 there is a provision 
that the' document shall, he in the name of 
the Karfi'ctvdti “.for the time being," which 
clearly cop templates the death of the pre- 
sent kdrndva'ii and the succession of some- 
body else. Again in para. 20 there is a 
pt-dVisIbh that bqtli the present; and fitt.uye 
kd-hitivittis sftall fjb kd and SO. Herb ifgain it 
k bliVTOus'tbat the acbejilnncc of (lie karar 
COlitebVplMed it3 boiitihiiibg ih force after 
the’lifetiihe of I’Hb/.MruhVhn. the Is! plaintiff. 
Ahaiili there is a provision in' cl. 20 \tH\6h 
i’(iiiS ! «S’follbrt^ “At, .^di thfe death pt tB3 
members. who are tiihnagets new members 
shall be appointed for management in ac- 
cordance with the consent 'of the majority; 
at Change' of poisons or change of office 
(slliduf)in\ all matters shall be cflildpcted in 
aCcordaib-c with the karar." The word 
translated /<V office’ is ' qhhntik’ and it 
is contended for the appellants that tips 
refers 'tO/fO ruu raslha)iani inasrhuch as tlie’re 
is no pahictilat- ' Mh'amm or estate attach- 
ed to tliiS illtiiii and it call riot refer to a 
sih a nom in fhat'sense. bn the other sido 
it is contended that it merely means the 
Office of manager of the tw*o sets of 
properties mentioned' in thfe Icarar. Those 
managers are referred to in the first sen- 

12) 3$ lad. Cns. 03S; 
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tence of cl 20 and the word used « not 
• ’ sthanom ." Similarly if it is to be ititer- 
preted as office of manager, the recital ; “at 
the change of persons" (riz., the pc^s 
who are managers) “ of the change of office" 
(viz., the office of manager) is tautological 
and it seems unlikely that that can 
he the meaning. Whether we say IJjSt 
it refers to karnavaslhanam, or anadra- 
vasthanam, it does not make much differ- 
ence, because when the karnavaii died, 
there is a change in a karnavasthanam:, 
and one ana ndra van loses his anandiavds- 
thaiunn and becomes a knrnaron. The 
word "sthanom" seems quite applicable if 
interpreted in this sense; and taking all 
the recitals in the karar together, especi- 
ally paras. 15 and 20, and the last part of 
para. 26, it certainly seems as if the fcitPav 
was intended to have effect not only diinrijj 
the lifetime of the first plaintiff but. also 
until all these executants chose to put an 
end to it by executing another karar. 
If it is so and we think it is, the first 
defendant clearly renounced his right to 
become karnavaii with unrestricted powers. 
In that view, he is not necessarily the only 
representative of the first plaintiff. He is 
the dc jure Icamavan, hut this suit does 
not relate to his acts as such but as 
manager of one of the two sets of pro- 
perties or “ sthalnrris" as they are called. 
Ordinarily the Icamavan ought to bring a 
suit for recovery of tarwad property and 
it has been held that au anandravan canhot 
sue unless the kamhvan is under some dig 
abilitv sh'ch as cases where 'lie has hunseff 
alienated the tarwad property [vide Cherm 
Pangi Achan v. UnnaUichan (3) oti which 
the lower Court relies]. Here there js-a 
very clear disability' in tlife 
fst defendant',' fbf he wbilld bf 
a suit to recover property froih himseif hhrt 
for his dWh temoval from office, W 
this is elefirlv impossible. The only other 
persona that can sue are the other mem 
hers of the Him nrid, die only ad I U 
members are plaintiffs Uw. 2 and-3 the 
suit is,, therefore, maintan.able 
The Subordinate Judge doesmot seww to 
have considered whether apatt frdhi g 

defendant is charged with ^ 
an tina ndra van and the fabt tM ; IjJ 'J 
become tamdvdn feince he m '“jfWjji 
himself cannot absolve him from Ins liabil 

- ' T. 323; (1917) it, W. 
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ity for such mis-conduct. “ The mere fact of 
becoming a karndvan cannot do away with 
his responsibility for all the previous acts. 
He as an anandravan is liable, if the plaint 
allegations are true, to make good certain 
property to therimrad It may be that that 
property will have to be handed over into 
liis own hands as karnaoon , but it will be 
handed over to him on behalf of the tarwad. 
He 1 is liable to the tarwad and it is on 
that account that he is sued. It is con- 
tended on his behalf that any suit brought 
by the Mom must be brought- within the 
provisions of cl. 18 of the karar which pro- 
vides* that -it must be brought by the 
manager of each “ sthalam " and the karna van 
conjointly. That clearly refers to suits by 
the Mom against third parties and cannot 
rhfer to suits between the parties based on 
breaches of the karar itself. The further 
contention that there, is no cause of action 
against the 1st defendant and that the 
suit is premature because not having been 
in office for one year, be is not bouiid by 
the karar to render accounts, cannot pos- 
sibly be sustained. An agent who is bound 
to render accounts at the end of a year is 
not.; absolved - from liability for the acts 
committed in the course of that year, and, 
even if he is dismissed before the time 
arrives for the rhiidering of accounts, he 
would have to-makegobd any misappropria- 
tion and, in' doing so, the Court would call 
upon him to render an account to ascertain 
what they were. In this view also, so far 
as certain of the prayers in the plaint 
arO: concerned, the suit would be maintain- 
able. 

_dhe appeal is accordingly allowed and 
the i suit remanded for disposal on the 
merits. The first respondent will pav the 
appellant s costs of this appeal. The Court- 

fee will be 'refunded. 

N ; v> Appeal allowed. 


. NAGP cThMPDi CIAL COMMIS- 

SIOjJER'S COURT." 

Second Civil Appeal No. 381 op 1923 
n July 21, 1924. 

; i Present -—Mr. Baker J C 

Lala RATANLAL and anothbr-Plaintiffs 
1 ~ Appellants: 

• versus 
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}[orl<jagi cxcailcJ prior to insolvency— Payment by 
fresh mortgage offer insolvency ~T nnua ctlon'w h et h e r 
protected. 

If a inurtgtfg? executed prior to the insolvency of the 
mortgagor is xHtistied after his iiwolwnfy l»y the 
execution of a fresh mortgage t*> a lliirrl porson, ihri . 
transaction is protected by 3 . 28 , cl. -tiiof the Provincial- 
Insolvency Act of It) 20. U>. .*550, col. 2. 

iS'/itam *><irup v. Sana Ram., Go Lid. Ca*. 5GG; 13 A, 
555; 10 A. L J. 511. followed. 

Appeal against a decree of the District 
Judge, Nagpur, dated the 6th June 1923, 
in Civil Appeal No. 19 of 1923. 

Mr. H. N Padlnje , for the Appellants. 

Mr. M. Gupta; fc.r the Respondent. 

JUDGMENT>-The appellants sued to 
recover possessior lof certain absolute occu- 
pancy lands. Tin V lands along with some 
other absolute oca tancy fields were mort- 
gaged to one Aw.bhit and -his brother 
Amrit in favour of tl \taj Nandgaon Trad- 
ing Company for Its. v’.OOO bv a moi't gage- 
deed dated the 1st Ap. : 1904. The amount 
was payable by instaln bts and in case of 
default of three instalments the mortgagee 
was entitled ; to take pos- ’ the pro- 

perty, though he-did not do so. 

There was a partition between Awachu 'ml' 
his brother Amrit, 'at which the fields i.. 
suit fell to Awachifs share. lti 1919 Awachit 
applied 1 to be declared an in sol vent a rid was 
so declared. 1 The Insolvency Court ordered 
the sale of the fields in suit for satisfaction 
of lusdebtsand they were sold subject to 
the mortgage of 1904 and were purchased 
by the defendant Govinda who took posses- 
sion in May; 1921. -,i. 

Awachit died shortly after lie was de- 
clared insolvent and after his death his 
minor sons and Amrit’s minor sons, through'- 
their respective guardians executeda posses- 
sory mortgage-deed for Rs. 5,000 on l«th Feb- 
ruary 1920, mortgaging the fields in suit 
along with other fields to the plaintiffs. The 
plaintiffs alleged that they were placed hi 
possession under this mortgage and that' 
they were wrongly dispossessed by the 
defendant. They, therefore, sued to recover 
possession of the said fields, alleging that' 
they were the proprietors of the Raj Nan d- 
O aon Trading Company who were the- 
mortgagees under the mortgage of : 1904 
that the mortgage of 1920 was simply^ 

of D tb ft a T° f \ he mor o sag8 and that border 

of the Insolvency Court did not affect their 
11 tk a £. th ®y wei ' e secured creditors. 

T he n lrSt Cc T fc , dls “ ie sed the plaintiffs' 
smt. ^n appeal the District Judge ot Na^ 

pur upheld the decision of the Piret Ooti^ 

finding that the plaintiffs had failed tbpiSvb 
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that they are the mortgagees under themort- 
gage of 1901, and that under s. 28 (2) of the 
Provincial Insolvency Act the property of 
the insolvent vests in the Court and so on 
Awachit’s death his heirs had no light to 
mortgage the fields in suit which vested 
in the Insolvency Court, so as to prejudice 
the rights of the scheduled creditors. This 


mortgage, therefore, could not be enforced 


against the creditors of Awachit nor against 
the defendant who purchased the fields 
in suit at the sale held under the orders of 
the Insolvency Court. 

The plaintitls make thi^second appeal. 
The two points raisal in the second 
appeal are that the lowetf Appellate Court 
was wrong in finding thrc the plaintiffs are 
not the mortgagees unfertile mortgage of 
1991, as it has overloof d an admission by 
Awachit to that effect' in 1901 and by Veu- 
kati, the son of the f* irtgagor Amrit made 
us P. W. No. 4, amTihe fact that the mort- 
gage of 1901 h^, u _ *%<}atisfied. It is produced 
by the phj&utts wno Nure given the heirs 
of the*<?Iortgagors a discharge, so far as 
' “Is concerned. Secondly, it is argued 
that assuming that the plaintiffs are not 
the mortgagees of 1901, still the mortgage 
of 1920 would not be invalid because it is 
for the satisfaction of the previous mort- 
gage of 1901, which has been cancelled. 

So far as the first contention is con- 
cerned, both the Courts below have 
fouud on the evidence that the plaintiffs 
are not the mortgagees of 1901. That mort- 
gage was passed iu favour of the Raj Nand- 
gaon Trading Company who are different 
persons to the present plaintiffs. Although 
the District Judge has not referred to the 
admission on which the plaintiffs rely, he 
states that on a careful consideration of the 
entire oral and documentary evidence on 
record he has come to the conclusion that 
it has not been established that the mort- 
gagees of the two mortgages dated 1904 and 
19 Jo are identical persons. This is a finding 
of fact behind which this Court cannot go 

in second appeal. , • . • 

So far, however, as the second point is 
concerned, I am unable to agree with the 
view taken by the learned District Judge. 
The mortgage of 1901 gave the mortgagee 
the right of possession on failure of payment 
of there instalments. The mortgage of 1920 
is with possession and at the same time the 
mortgage of 1904 was cancelled. The 
plaintiffs took possession under the mort- 
gage of 1920 and were dispossessed by the 
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auction-purchaser. The present suit for 
possession is one to enforce the right of 
possession under the mortgage. The mort- 
gagee of 1904 was a secured creditor and, 
therefore, unaffected by the mortgagor’s 
insolvency. Under s. 28, cl. (6) of the 
Provincial Insolvency Act of 1920 he could 
realise or otherwise deal with the security 
without reference to the insolvency pro- 
ceedings. 

If it had been held that the mortgagee of 
1920 was the same person as the mortgagee 
of 1904, there would have been an end of 
the matter, but the mortgage of 1920 is in 
re placement of the mortgage of 1904, which 
has been cancelled and produced by the 
plaintiffs with an endorsement of satisfac- 
tion on it signed by one of themselves. It 
would, therefore, appear that the mortgage 
of 1920 was agreed to by the mortgagee of 
1901, whoever he may be and represents 
the manner in which the secured creditor 
chose to deal with his security. 

In my opinion the case is governed by 
Shiain Sarup v. Nand. Ram (1) in which case 
the mortgage executed prior to the insol- 
vency of the mortgagor was satisfied after the 
mortgagors had become insolvent by the 
execution of a fresh mortgage to a third 
person. It was held that the provisions of 
s. 16, cl. (5) of Act III of 1907, which cor- 
responds to s. 28 cl. (6) of the present 
Insolvency Act, protected the transaction 
in suit. It was further held : “If it is open 
and legal to a secured creditor to realise his 
security in any way he prefers, surely, the 
means that are adopted to realise the security 
are also valid unless forbidden by any statu- 
tory law. If it was open to Bhagwan Dafl 
(original mortgagee) to realise his mortgage 
by suingupon it and enforcing his decree. why 
should a private settlement come to between 
him and the mortgagors by which a fresh 
mortgage was given to a third party ana 
from the proceeds of which Bhagwan Das 
mortgage was satisfied be considered to do 
invalid under Act III of 1907? ...The con- 
sideration of the deed was utilized towards 
the payment and discharge of the nioitg g 
of Bhagwan Des and, therefore, the mort- 
gage in suit is not invalid. 

The present case is very similar, jhe 
learned District Judge has disttn^ 
it on the ground that this is not :& s 
enforce the mortgage. It has » lie “^ | d t 

shown that the plaintiffs being entitled to 

(1) 03 Ind. Oas. 3C6; 43 A. 555; 19 A. U J Wt 
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possession under the mortgage and having 
been deprived thereof are now really seek- 
ing to enforce the mortgage. In view of 
the production by the plaintiffs of the 
mortgage of 1904 with an endorsement of 
satisfaction thereon, there can be no doubt 
that the present mortgage of 1920 is in 
substitution of the mortgage of 1904 and 
it represents the manner in which the 
secured creditor dealt with his security, 
that is to say, its consideration was the dis- 
charge of the mortgage of 1904. 

In these circumstances I am of opinion 
that the mortgage of 1920 is not affected 
by the insolvency proceedings and, there- 
fore, is valid and being prior to the sale to 
defendant the plaintiffs are entitled to 
possession under it. I, therefore, reverse the 
decree of the lower Appellate Court and 
direct that the plaintiffs be put in posses- 
sion of the mortgaged property with costs 
in all the Courts. 


k. s. D. 


Decree reversed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Miscellaneous Appeal No. 40 op 1925. 
August 21, 1925. 

Present Mr. Wazir Hasan, A. J. C, 
and Mr. Simpson, A J. C. 

Ch. AHMAD HASAN and others — 
Appellants 

.. versus 

KODl LAL and others— Respondents. 

Codc v of 1908), O. XXI, 
rr. 54, 66, 67, 69— Execution of decree -Sale, adjourn- 

Tl, 1 °f~ F , ruh P roc tomation— Notice to jndnment- 
debtnr, whether necessary. 

nf TV\T C J f .iTn 01 n Ce ,T 0 T <l b >' s ub-r. (2) of r. 60 
U. XXI of the C. P. C. relates to cases where a 

proclamation has to be drawn up. Where a sale is 

adjourned all that sub-r. (2) of r. 69 of the Order 

unTrffi 7 B SL afr “ h P roclamat 'on must be made 
h j 8gaiI l re( l u,re3 that the proclama- 

be io The ™T ade 8nd P Ti sl! , ed - aa ne ®dy as mar 
be m the manner prescribed by sub-r (2) of r 51 

Here the latter ml, ie eoe, plied with, the 

tion is duly published and no notice to the judgment- 

debtor under sub-r. (2) of r. GO is necessary JUUgment 

C h f n j° US D Ppeal against an order of 
March 1925 dge ’ * Bauki ’ dated the ** 

Mr r io / th , e A PP el lants. 

G. N. ihsra , for the Respondents. 


V. KODI tiAt. 

JUDGMENT.— This is an appeal from 
the order of the Subordinate Judge of 
Bara Banki, dated the 21st March 1925, 
rejecting an application made by the appel- 
lants under r. 90 of O. XXI of the <J. 1’. 
C., for setting aside an auci ion-sale held 
in execution of a decree existing in favour 
of the respondents. The respondents are 
also the purchasers at the auction-sale. 

The only ground which has been press- 
ed upon us in support of this appeal is 
that the provision of sub-r. (2) of r. 89 of 
O. XXI, of the C. P. C„ was not complied 
with and that il that contention was 
sound the omiesioi to issue a fresh pro- 
clamation amounte\ to an illegality and 
it was not necessaty to prove any sub- 
stantial injury as lVouired by r. 90 of 
O. XXI of the C. P. - The argument is 
that proclamation iss\^ed for the second 
time should have been |. spared after notice 
to the judgment-debtofe as required by 
r. 66, sub-r. (2), of O. C. P. O. 

It is common groun^>. nuonch notice 
was issued to the judgment-debt^Njfter 
the adjournment of the sale and previob— 
to the public auction of the fresh proclama- 
tion. 

We are of opinion that the provision of 
aub-r. (21 of r. 66 is inapplicable to this 
case Sub-rule (2) of r. 69 requires a fresh 
proclamation to be made under r. 67 
bub-rule (1) of r. 67 requires that such a 
proclamation shall be made and published 
as nearly as may be, in the manner pre- 
scribed by r 54, sub-r. (2). That rule has 
been complied with in this case and does 
not require any issue of notice. The 
issue of notice enjoined by sub-r. ( 2 ) of 
r. 66, relates to a case where a proclama- 
tion is to be drawn up. In this case pro- 
clamation was drawn up originally after 
notice to the judgment-debtors. 

fhe appeal fails and is dismissed with 

COSIS. 

z ' Kl Appeal dismissed, 
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PATNA HIGH COURT. bounded below, name 

Appeal from Appellate Decree No. 688 are given, “In all threi 

op 1922. highas in area the ami 

April 20, 1925. amount to Hs.7-13-Ooi 

1’rcscnl: — Mr. Justice Das and ing Re. 1-1 0 moghli, : 

Mr. J ustice Adami. only and receiving tl 

PRASANA KUMAR BAXERJI and others only as 18 times of t 

—Appellants the said lands to you 

versus you become fully enl 

KALE VAN CHARAN MANDAL and and are empowered 
another— Respondents. of the same and payi 

Coiis'.ru.cfJon of dicuuiint— Sili or lease.— "iGghli, moghli to me and t< 

meaning ot. ...... representatives fron 

i he term is a wont of doubtful meaning * * .1 • 1 

and at the best imports no mJe than that the rent entitled iron! tills U 
assessed represents a proport i In <*f the ( I ov eminent generation by cult l v; 
rovoivu© assessed on the lau». I 11 no sens© of tin* or by settlement of 
term docs it constitute rent, f . my heirs and repre 

Certain lands were conveyed bv a document wliicn •, , . .. * .< 

was described as a hhas Jobala, the consideration make ail) objection, 
money being arrived at f} a calculation of annual It is contended Oil 

profits of the land conveyjj, deducting, therefrom a that the respondents 

-mall sum payable by tlj transferor as the ••moghli". subordinate interest 
The kolala recited From tins day forth you n , , 

become fully entitled to the said lands and arc ein- able I)} them as inog 
powered to sell and make a gift of (he same and pay- but it IS to be pointe 
ing yearly. He. qioghli to me and to my heirs 0 f Re. 1-1-0 was pa; 

arid lecnl r^r.rescntnt i vev 1 2$6 Ji. S. you become w j l0 were (] ie transfe 
entitle iiV>nY this day from gen-ration to generation , 1 . 1 1 1:1 nnt 

cultivating the same yourself or by settlement of lanciK Kl ana 01 I 
.cuanU and to that I or my heirs and representatives their hands When pa 
shall never make any objection to them. The tern 

Held, that the transaction was one of sale and not doubtful meaning a 

TpMIrom a decision of the Subordinate “»»»« 

Judge, Purulia, dated .he 7.1, April 1922, 

confirming that of the Munsif, l'irst Court, , ,. ;/ n , ] t 

Purulia, dated the 18th August 192!. 

Mr. A. A. Hoy, for the Appellants. lim . lir , n of the Cover 

Messrs. A. D M ukerji and B. D. Mukherji, ^ J he lands convey i 

for the Respondents. term does itconstitu 

TtinrivnrMT there is nothing to 

_ r JUDGMENT. dents were the holde 

Das, J.r-1 be only question in hi, op- , erest in re)alion 

)>eal: as whether the transaction of the 3rd - . .. r ,j ie 

Aghran 1285 B. S. was one of sale or one of lhej 

lease. The document is described as a y opinion the 

/•/ms kobala. and there is very little doubt to by the , earn 

my mind that the parties regarded the below and I must di; 
transaction as one of sale, lhe considera- 
tion money was arrived at on a calculation A dami. J.— I ae 
of the annual profits of the lands convoyed. z K 
It was ascertained that the annual profit was (J ’ j nJ t - lis . 150 ; H 
Rs. 7-13-0; and deducting therefrom Rs. 1-1-0 v L j 2 75; 2 P. 1> 3: 

payable by the transferor as the moghli 
the net profit was found to be Rs. G-12-0. The 
transferor conveyed the laud to the trans- 
feree for a consideration which was settled 
at lb times the net annual profits of the 
lands. The critical passage in the document 
runs as follows:— 

"1 have myself got the following lands as 
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bounded below, namely," and the boundaries 
are given, “In all three items of landsabout 17 

bighax in area the annual profits of these lands 

amount to Rs.7- 13-0 only out of which dequiu 
ing Re. 1-1 0 moghli, annual rent is Rs.G 12 0 
only and receiving the sum of Rs. 121-8 0 
only as 18 times of the annual profit I sell 
the said lands to you. From this day forth 
you become fully entitled to the said lands 
and are empowered to sell and make a gift 
of the same and paying yearly Re. 1-1-0 only 
moghli to me and to my heirs and legal 
representatives from 1286 B. S. you becoipe 
entitled from this day from generation to 
generation by cultivating the same yourself 
or by settlement of tenants and to that I or 
my heirs and representatives shall never 
make any objection." 

It is contended on behalf of the appellants 1 
that the respondents were the holders of a 
subordinate interest since Re 1-1-0 was pay- 
able by them as moghli to the appellantsj 
but it is to be pointed out that this moghli 
of Re. 1-1-0 was payable by the appellants 
who were the transferors to their superior 
landlord and did not constitute a profit in 
their hands when paid by the respondents 
to them. The term “ moghli " is a word of 
doubtful meaning and at the best imports 
no more than that the rent assessed repre- 
sented a proportion of the Government re- 
venue [Nawagarh Cogl Co. Ltd. v. Behan 
bil Trigunait (1).] There is very little doubt 
that the sum of Re. 1-1-0 represented the pro- 
portion of the Government revenue assessed 
on the lands conveyed. In no sense of the 
term does it constitute rent. That being so, 
there is nothing to show that the respon- 
dents were the holders of a subordinate in- 
terest in relation to the appellants. In mj 
opinion they are the holders of co-ordinate 

interest. . 

In my opinion the question was correctly 

decided by the learned Judge in the Court 
below and' I must dismiss this appeal witn 

costs. 

Adami, J.-l agree. 

o', 37 In.l, CHS. 450; 20 O. W. N. 1135 n. p. H44{ ‘1 
p. L. J. 275; 2 P. L. W. 324. 
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ALLAHABAD HIGH COURT. 

Civil Revision No. 44 of 15)25. 

July 14, 1925. 

Present Mr. Justice Sulaiman and 
Mr. Justice Daniels. > 

Babu BISHESHAR PRASAD PANDEY— 
Plaintiff— Applicant 
versus 

RAGHUBIR and axother-Dbfesdaxts— 
Oppositr Party. 

Civil Procedure Code (Act V of 1WS', s. ID. 0 . 1 //, 
r. 10, O.XLIII, r. I (a)— Agra Tenancy Act {ll yf 
PM), ss. PM , 11)7 -Order direct inn return of plaint j<>r 
presentation to proper Court— Appeal, dismissal of- - 
Revision, whether lies— Jurisdiction " / Civil and 
Revenue Courts— Procedure. 

Where on an appeal against an order directing the 
return of a plaint for presentation to the proper Court, 
the Appellate Court upholds the decision of the Trial 
Court, it cannot be said to have exercised its jurisdic- 
tion illegally or with material irregularity and its 
order ia not open to revision. The order of the Trial 
Court, however, in such a case, . if erroneous, n.ay be 
revised by the High Court in spite of the fact that an 
appeal against that order has been dismissed by the 
Appellate Court, and if the order of the Trial Court is 
set aside by the High Court, the order of the Appellate 
Court necessarily falls to the ground with it. [p. .155, 
col. 2.] 

Sections 196 and 197 of the Agra Tenancy Act must 
bo read together. They both deal with a case in which 
an objection is taken iu the Appellate Court that the 
suit was wrongly instituted in the Court below iustead 
of in » Civil or Revenue Court as the case may b?. 
Section 19G tells the Appellate Court what to do if the 
objection was not raised in the Trial Court. Sec- 
tion 197 tells it wlrnt to do if the objection had been 
raised. ^ Doth sections assume that the Trial Court has 
entertained the suit and disposed of it on the merits. 
ll>. 355, col. l.J 

Neither section deals with a case where either or 
both Courts has or have wrongly refused to exercise 
jurisdiction. [ibid] 

Civil revision from an order of the Dis- 
trict Judge, Ghazipur, dated the 1st of 
December 1924. 

Mr. A.P. Pandey, for the Applicant. 

Mr. Haribans Salmi, for the Opnosite 
Party. 

JUDGMENT. — This revision involves 
an important question as to the application 
of s. 115 of the 0. P. C. 

The applicant was plaintiff in the Trial 
Court. He had given a perpetual lease of 
34 bigkas 8 biswas 18 biswanais of land to two 
of his servants on a rent of Rs. 17-1-0 a year 
He subsequently gave a theka of his zemin- 
dari share to the second defendant Indrasan 
Singh giving him the right to realise the 
rent from the perpetual lessees. After the 
thelca had been given the perpetual lessees 
relinquished their lease. According to the 
plaintiff, the first defendant Raghubir 
Singh, who is the father of Iudrasan Singh, 
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the second defendant, obtained unlawful 
possession of the 31 bighas odd of land. The 
plaintiff asserts that on the relinquishment 
bv the perpetual lessees he himself became 
entitled to actual possession of the 34 
highus held by them. He, therefore, brought 
the present suit for the ejectment of Ra- 
ghubir Singh as a trespasser, and for mesne 
profits and rent for three years. In the 
alternative, in case his first and second re- 
liefs were refused, he asked for a declara- 
tion that he and not the second defendant, 
was entitled to realize rent from Raghubir 
Singh in respect of this area, and also claim- 
ed a sum of lls. 999 against the second 
defendant. ThV was the same amount 
which in his earlier relief he had claimed 
against Raghubir Singh. Apparently it 
consists partly of .\mt realized by the second 
defendant from Raghubir Singh and part- 
ly of damages. It must be mentioned here 
that the plaintiff had previously sued Ra- 
ghubir Singh in the Revenue Court treating 
him as tenant. RpJiubir Singh pleaded 
that he was the sub-tenant oT- his son In- 
darsan Singh and had paid the it, '.-U q the 
latter in good faith. The Revenue i_ 
decided the suit on the issue of payment in 
good faith under s. 198, and, holding that 
the rent had been paid in good faith as alleg- 
ed, dismissed the plaintiff's suit, and direct- 
ed him to establish his rights in the Civil 
Court. The plaintiff's position in the pre- 
sent suit is that, in the first place, Raghubir 
Singh is a trespasser, pure and simple, but 
that even if this is not the case, aud he i9 
to any extent the sub-tenant of the second 
defendant, the latter is only entitled to 
realize from him the same rent which he 
could have realised from the perpetual lessees, 
namely, Rs. 17-1-0, and that the balance of 
the rent is payable to the plaintiff. The 
entire rent of the holding of 34 biylias is 
admittedly Rs. 88. 

The suit was tiled in the Court of the Sub- 
ordinate Judge. The defendants resisted 
the claim on the merits, and also pleaded 
that it was not cognizable by the Civil Court. 
The Subordinate Judge adopted a curious 
course. He framed and decided issues on 
the merits. Having decided these, he pro- 
ceeded to direct the plaint to be returned 
on the ground that he had no jurisdiction. 
This order has been upheld by the learned 
District Judge on appeal. The Subordinate 
J udge held that the defendant was, in fact 
a tenant aud not a trespasser, having been 
let into possession of the land by the plaint 
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id's father. Tins tvas a decision on the 
merits The Subordinate Judge did not 
hold tlui on i lie Lets alleged in tin- plain! fie 
had no juiisdiction He held that the case 
set out in the plaint wn< uni me in fact. 
On this finding lie ought to have dismissed 
the suit on he merits m-tead of returnin'* 
the plaint under 0. VII, r. 10 of the (I 
P. C. The Subordinate Judge committed 
another error. In their written pleadings 
the defendant took the position that 
Raghubir Singh was the sub tenant of his 
son, the second defendant. In the course 
of a subsequent oral pleading under 0 X, 
r 1, the second defendant/ set up the case 
that Raghubir Singh v.7 the i< mint of the 
plaintiff himself, having# been admitted to 
the occupation of the li dding by the plaint- 
iff's father. RaghubirAjingh himself was 
not examined. If this/ was the position 
taken up by Raghubir Singh, as it appears 
to have been, s. l , U: ) of the Tenancy Act was 
applicable, and the Suboidinale Judge 
ought to have directed Raghubir Singh to 
file a suit in the Revenue t'ourl to establish 
the alleg’d tenancy. It may be that some 
n f reliefs claimed in the suit are such 
_o could only have been decreed by a decree 
of a Revenue Court, but it is quite clear that 
the main relief asked for, namely, the eject- 
ment of Raghubir Singh .is a trespasser, was 
cognizable by the Civil Court. In view of 
the decision under s. 11)8 of the Tenancy 
Act the plaintiff was also ent il led to ask the 
Civil Court fora declaration that he, and 
not the second defendant, was entitled to 
realize rent from Raghubir Singh. On the 
merits, therefore, it is clear that the Com ts 
below were in error in directing the plaint 
to be returned, and that the Subordinate 
Judge in refusing to try the suit failed to 
exercise a jurisdiction vested in him by 
law. 

The respondents raise a preliminary objec- 
tion t hat no revision lies. They claim that, 
however wrong the order of t lie Subordi- 
nate Judge may have been, his decision 
lias been superseded by the appellate decree 
of the District Judge. The District Judge 
had jurisdiction to decide the appeal, and 
(.lid decide it, and whether his decision is 
right or wrong on the merits, lie cannot be 
said to liave failed to exercise a jmisdic- 
t,iou vested in him by law or to have acted 
irregularly in the exercise of his jurisdic- 
lion. 

The plan-lie contests this position on 
t/ t ree grounds. He argues 
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1; that the District Judge in upholding 
the rrioneous order of the Subordinate 
•t u. ice failed to exercise jurisdiction lie 
shoul I have exercised, because he did not 
direct the Subordinate Judge to try the 
suit on the merits; 

(2; that s. 197 of the Tenancy Act applies 
and that the District Judge should have 
remanded the case under that section to any 
Court competent to entertain it; in this view 
the District Judge failed to exercise a juris- 
diction he should have exercised ; 

__ {'■>) th it notwithstanding the appeal this 
Court has power to revise the Subordinate 
Judge’s order. 

The lirst contention though it derives 
some support from the judgment of Mu- 
kerji.J., in Caneslii Lai Ilamarain v. Debi 
Das ( 1) is, in our opinion, untenable. We 
fail to see how it can possibly be said that 
the District Judge failed to exercise the 
jurisdiction vested in him. His jurisdic- 
tion was confined to deciding the appeal 
under 0. XL1II, r 1 (a), C. P. C. He had 
only two courses open to him. If he had 
held that tha suit was really cognizable by 
the Civil Court, he would have set aside 
the Subordinate Judge's order and directed 
the latter to tiv the suit on the merits. 
Holding as he did that the Subordinate 
Judge's view was right, he was bound to 
dismiss the appeal. In either case lie exe- 
rcised the jurisdiction vested in him by 
law, and there is no case for revision. We 
think that the remarks of the Privy Council 
in Balalcrishna Udayarv. Vasudeva Aiyar(2) 
were misunderstood in Behan Lai v. Baldeo 
A ’drain (3) one of the judgments which have 
been cited tons. Their Lordships said that 
s. 115 was not directed to conclusions of law 
or fact in which the question of jurisdiction 
was not involved. In this passage they 

weie speaking of a question of jurisdiction 
with reference to the provisions of the sec- 
tion they were discussing. In an earlier 
portion of the same judgment they had said: 

• It will be obseived that the section 
applies to jurisdiction alone. The irregulai 
exercise or non-exercise of it, or the illegal 

assumption of it" . . , 

They refer in fact to the case m which 
a Court, owing to erroneous view of the 

(1, 85 Ind. Cm. 170; 47 A. 140 at pp. 145, 146; (M2o) 

A. I. K. (A.) i'G7. T t rt^- 9 P 

O', 4 ) Ind Cas 650; 40 M. 703; 15 A. L. J - 6 «• Z J ‘ 
L W. HU. 53 M. L. J GO; 26 C L. J. 143; Ji- 

lt. 715. (1917) M. W. N. 625; 6 L. W 501; 22 C. W. ». 
50. 11 Uur. L. T. 48; 44 1. A. 261 <P. C.). 

1 3) 48 lud. Cas. 14; 16 A. L. J. 717; 40 A. 674. 
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law, takes cognizance of a case outside its 
jurisdiction, or refuses to tiy a suit or 
appeal which is within its jurisdiction. 
They do not apply where a Court in the 
exercise of the jurisdiction vested in it 
upholds or reverses a decision of an in- 
ferior Court on an issue whether the in- 
ferior Court had jurisdiction. 

We have reluctantly come to the conclu- 
sion that the applicant’s second contention 
is also untenable. We say “reluctantly” 
because if we could hold that s. 197 applied, 
it would go a long way to prevent these 
difficult questions of jurisdiction arising. 
Sections 196 and 197 must be read to- 
gether. They both deal with a case in 
which an objection is taken in the Appel- 
late Court that the suit was wrongly in- 
stituted in the Court below instead of a 
Civil or Revenue Court as the case may be. 
Section 196 tells the Appellate Court what 
to do ifthe objection was not raised in the 
Trial Court. Section 197 tells it what to do 
if the objection had been raised. Both 
sections assume that the Trial Court has 
entertained the suit and disposed of it on 
themerils. Tt is only in such a case that the 
Court could remand the suit or frame issues 
or direct additional evidence to be taken 
as contemplated by sub s. (2). Where the 
appeal is against an order returning the 
plaint the Appellate Court, if it agrees with 
the Trial Court merely affirms its order, and 
if it differs from the Trial Court directs 
Buch Court to restore the case to the file 
and dispose of it on the merits. Moreover, 
in the case of an appeal against an order 
returning the plaint, the appellant’s objec- 
tion is not that the case was instituted in 
the wrong Court, hut that it. was institut- 
ed in the right Court. The Tenancy Act 
makes elaborate provisions for the case 
where the suit is wrongly entertained’ by 
a Civil or Revenue Court on the merits, 
but fails to provide for the case wheie 
either or both Courts wrongly refused to 
exercise jurisdiction. We commend this 

L°nn J ? he -.u°! lceof tl,e ^S^ature in 

connection with the revision of the Tenancy 
pl C ation h,Ch Weunders,and tobe in contem- 

applicant's third contention were 

ahl, S h' e migh ]- have felt consider- 
able difficulty regarding it. Section 115 

rntr r ? V ^ ional Action on lie 

n 11 caaes ln which n o appeal 

exduH fi d h b ^ ItB Jurisdiction is not 
xcluded by the fact that an appeal might 
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lie to a Subordinate Court. The difficulty 
arises from the principle, which has been 
affirmed in a large number of decisions, 
that where an appeal has been preferred 
and decided, the order or decree of the 
Trial Court is merged in that of the Appel- 
late Court and no longer subsists. This 
principle was affirmed with reference to 
amendment of the Trial Court's decree, in 
the Full Bench decision of Muhammad 
Sulaimnn Klian v. Muhammad Yar Khan 
(-1); with reference to the passing of a final 
decree in Gajadhcv- Singh v. Kish a n Jiwan 
Lai (5) and with \eference to limitation in 
Rup Kara in v. Shy* Pro hash and there 
are many other decisions to the same 
effect. It is certainly anomalous that it 
should be open tons to review the order 
of the Subordinate Judge when that 
order has been superseded by an appellate 
order which is not open to revision. 
The matter is, however, concluded by the 
Full Bench decision . in Badami Knar 
v. Dinu Rai (7). That was a decision of 
a Bench of five Judges with referc^e to 
s. 622 of the C. P. C. of 1882, which \ 
substantially identical with s. 115 of the 
present Code. It is pointed out by the 
respondents that nothing is said in any of 
the five judgments as to the effect of the 
Trial Court's order having been supersed- 
ed by that of the Appellate Court. This 
is true, but it cannot be said that the 
point was overlooked. The referring order 
which is printed on page 113* of the report’ 
expressly mentions that the Munsifs order 
has been upheld by the Judge in appeal 
and Straight, J„ in the illustration which 
he gives on page 115* refers to the fact 
that an appeal would lie to the Judge 
though there would be no second appeal to 
the Hight Court. The Full Bench decision 
was followed in recent years in Chandu 
Lai v. kokimnl (8) and again in Ganeshi 
Lal llarmmm v. Debt Dan ( 11 . The order 
of the Munsif having heen set. aside the an- 
apellate orderof the District Judge must 
necessarily fall to the ground with it 
We are glad to be able to hold in this 
case tha ta re v.si°n does lie because the 
effect of the contrary view might be to 

J , ^^ W N (,889)55 = Ind. Jur. 427 ; G 

uS 8A 'iu ; *■*•*«» 
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lcnvo liie plaintiff without a remedy. If he 
tiled his suit in the Revenue Court, that 
Cumt might well hold that it had no jurisdic- 
tion to entertain it. This Court, would have 
no power to revise that order. A revision 
would lie to the Hoard of Revenue, and if 
the Board of Revenue upheld the view of 
the Trial Court, the result would be to 
leave the plaintiff without any means of 
redress. 

For the reasons already given we allow 
the application with costs including in this 
Court fees on the highjr scale and direct 
the Subordinate Jud|e to restore the 
case to his file and di/pose of it on the 
merits. f 

Z- K. ,1 pplicati'in allnire.!. 


. 'PATNA HIGH COURT. 

••'okcond Civil Appeal No. 1274 of 1922. 

June 25, 1025. 

Present .-—Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Macpheison. 

Shaikh ABDUL GHANI and others — 
Defendants— Ai-pella n ts 
versus 

IIARNAM SINGH and others— Plaintiffs 

—Respondents. 

Lasement— Grant— Presumption — Limitation .Id 
(IX of IMS), s. JO. 

Section 26 of the Limitation Act is remedial and is 
neither prohibitory nor exhaustive. Its object is to 
make more easy the establishment of rights of ease- 
ment and not to exclude or interfere with other titles 
and modes of acquiring easements, such ashy grant 
either proved or implied, [p. 337, col. 2.| 

\\ hen the enjoyment of casement can he traced to a 
distant past and lias continued ever since or at least 
down to t lie time of the obstruction complained of, the 
Court should refer such a long enjoyment to a legal 
origin, and presume a grant or an agreement, (p. 358, 
col. l.J 

Kajrup Kotr v. Abul Jlosszin , 6 C. 3DI; 7 C. L. K. 
5211; 7 I. A. 210; 4 Shomc L. K. 7; 1 8a r. I\ <\ J. Hill; 3 
Sutli. 1\ C. J. 810; I Ind Jur. 330, 3 Jnd. Pee. (s. s ) 
257 (l\ C.), referred to. 

Appeal from a decision of the Subordi- 
nate Judge, Shahabad, dated the 25th 
August 1922, reversing that of the Munsif, 
Sassaram, dated the 29th August 1921. 

Messrs. L. N. Si»gli and ll. Prasad, for 
the Appellants. 

.Mr. P. Daryal , for the Respondents. 

JUDGMENT, 

Miller, C. J.— This appeal arises out 
of a suit instituted on behalf of the plaint- 
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ills to enforce a right to irrigate certain 
>nds lying within their estate with water 
iom a tal situated within the adjoining 
ands of the defendants. It is the plain?. 
iiL case that they have enjoyed this right 
for a great number of years and that 
within recent years the defendants have 
obstructed their right and they claim a 
declaration and damages for the loss 
sustained by them by reason of the ob- 
struction. 

In order to understand the effect of the 
decision of the learned Subordinate Judge 
now under appeal which found that the 
plaintiffs had acquired a right by a pre- 
sumed grant some time in the past apart 
altogether from the mode of acquisition 
referred to in s. 26 of the Limitation Act, 
it is necessary to refer shortly to some 
of the salient facts proved in the case. 
The eslates of the plaintiffs and the de- 
fendants adjoin each other and they both 
form part of Mouza Malaon. That village 
was held in joint ownership until the 
year 1S70 and the tal in question had 
undoubtedly existed long before that time 
and there can be no doubt upon the facts 
found that this tal which is one of con- 
siderable size had been used for the pur- 
pose for irrigating not only the lands in 
its immediate vicinity but certainly the 
whole or some portion of the lands which 
are now in the exclusive possession of the 
plaintiffs. In fact there is a karha lead- 
ing from the lands of the defendants 
into the lands of the plaintiffs which 
is found to have existed for a great 
number of years and which obviously 
could only have served the purpose of 
carrying water from the tal in question 
into the lands now held by the plaintiffs. 
At the partition in 1870 the plaintiffs ob- 
tained a takhta bearing Tauzi No. 55cJ 
whereas the lands of the defendants lie 
in an adjoining takhta hearing Tauzi 
No. 5591. Jt is within the lands of the 
defendants’ takhta that the tal is situate. 

There was evidence to show that from the 
year 1870 right up to the year 1905 when 
the defendants first acquired by purchase 
an interest in Tauzi No. 5591 this right o 
taking water from the tal in the defendants, 
lands through channels, for the purpose o 
irrigating the plaintiff’s land, had been exer- 
cised. A comparatively old man called 
Gobardhan Bind who had resided for ttie 
last 40 years at the place in question saw 
that during that time he had seen theplamt- 
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ids' takhta being irrigated with water from 
this tal and that evidence is accepted by 
the learned Subordinate Judge. It follows, 
therefore, that up to the time when the de- 
fendants first acquired an interest in the 
property which they now hold, a right to 
irrigate their lands from the tal in question 
had been exercised by the plaintiffs. In 

1905 some friction appears to have occur- 
red. The defendants, the new purchasers, 
seem to have made some attempt to stop 
the plaintiffs’ right of irrigation; and in 

1906 an agreement was entered into between 
the parties whereby the plaintiffs’ right to 
irrigate their lands was to continue; and a 
new water channel was to be cut from the 
south west of the tal leading into the old 
water channel which had been in existence 
for some years. This was to be carried out 
at the expense of both parties and a small 
rental of Rs. 12 a year was to be paid to 
the defendants for the use of the water. 

What subsequently happened is perhaps 
not very clear but it appears that the new 
water course was not in fact constructed at 
the expense of the parties but it also ap- 
pears that there was a provision in the 
agreement that until this was done the 
plaintiffs should be entitled to irrigate their 
lands from the tal by any «uch means as 
might be arranged between the parties. 
So that the right at all events appears to 
have been recognised at that date but it is 
unnecessary in this case to complicate the 
matter by reference to that agreement or 
[he terms thereof, because it is the case of 
both parties that it was not acted upon and 
jieither party in this case relies upon it. 
1 hey both had in fact at some earlier period 
repudiated it. 

Although some attempt was made, as I 
have stated, in 1006 to interfere with the 
p aintiffs right, according to the findings, 
by which we are bound, the plaintiffs did 
minage to get water from this tal without 

veaV u > to ^ 
iS T T he findln s of the learned Sub- 

effeS 4 hf S6 U f 0a - that matter i3 t0 thi s 

effect.-- The next point that incidentally 
arises is if the right of the plaintiffs have 

S"iS*to ‘ffT had EmS 

ftdnh allowed the plaintiffs' later from 
* h ® wrigation of their fields t 
not tluak that there la sulliciem e vWe „ c “ 
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on the record of this suit to show the ob- 
struction of the right before 1912". There 
is, therefore, a clear finding that there was 
obstruction of the right in 1912 and that 
there was no real obstruction of the right 
before that date. 

Upon these facts it was contended by the 
defendants that the claim for an easement, 
which is the claim in this case, must fail 
by reason of the provisions of a. 2G of the 
Indian Limitation Act. That section pro- 
vides for the acquisition by peaceable enjoy- 
ment without interAiption for a period of 
20 years of a right \f easement either in 
a water-course or in Any other matter, but 
if one is claiming a right given under that 
section then you have to prove that the 
light has been exercised for 20 years and 
that there has been no interruption of the 
right at any period further back than two 
years before the commencement of the suit. 
In other words you have got to prove un- 
interrupted enjoyment ending not later 
than two years before the commencement 
of the suit and extending not less than''2Q v 
years back from that time. It was contend-'' 
ed, therefore, that the interruption having 
taken place in 1912 the present suit must 
fail. In answer to that the plaintiffs rely 
upon the decision of their Lordships of the 
Judicial Committee in the case of Rajrup 
Koer v. Abdul Hossein (1). It was pointed 
out by Sir Montagu Smith in that case in 
delivering the judgment of their Lordships 
that the acquisition of the right of ease- 
ment referred to in s. 26 of the Act is not 
the only method of acquiring a right of 
easement, and that the section is not ex- 
haustive and if you have acquired a right 
of easement by any other method such as 
by a grant either proved or implied then 
s. 26 can have no operation to a suit 
brought to enforce such a grant. It is 
pointed out in the judgment there delivered 
that “the object of the Statute was to make 
more easy the establishment of rights of 
this description (that is rights of easement) 
by allowing an enjoyment of 20 years if 
exercised under theconditions prescribed bv 
the Act., to give, without more, a title to 
easements. But the Statute is remedial and 
is neither prohibitory nor exhaustive. A man 
may acquire a title under it who has no 
other right at all, but it does not exclude 
or interfere with other titles and modes 

(1) 0 C. 391; 7 O. L. It. 529; 7 I. A 240' -I i 
R. 7; 4 Sar. P. C. J. 199; 3 Suth P P j Slfi Tr V 
Jur. 530; 3 lad. Dec. (.\\ s.) 257 (1\ Q\ ’ ‘ ' Ind * 
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Of acquiringeasements." It then goes on and 
deals with the facts in the case and points 
out that there was abundant evidence 
upon the facts found by the Courts, for 
presuming the existence of a giant at 
some distant period of time and* having 
come to the conclusion that, on t lie facts 
of that ease, a grant at some time or 
other, between :'U and CIO veais earlier may 
be presumed, it was decided that s. 2C of 
the Limitation Act had no application to 
the case. In dealing with the evidence 
from which such a grant may be presumed 
the judgment proceeds is follows “This 
being an artificial pain constructed on 
the land of another nfm at the distant 
period found by the Courts, and enjoyed 
ever since, or at least down to the time 
of obstruction complained of, by the plaint- 
iff and his ancestors, any Court which 
had to deal with the subject might, and 
indeed ought to, refer such a lotig enjoy- 
ment to a legal origin, and under the 
circumstances which have been indicated, 
to pireume a grant or an agreement be- 
.i'een those who were owners of ’the plaintiffs 
mehal and the defendant’s land by which 
the right was created. That being so.tlre 
plaintiff does not require the aid of the 
Statute; and his right, therefore, is not 
in any degree interfered with by the 
provision in the 27th section, upon which 
the Alunsif decided." I ought t 0 point 
out that the Act which Sir Montagu Smith 
in that judgment was referring to was 
the Limitation Act of 1871, s. 27, but that 
section is for all mater ial purposes similar 

to s. 2G of the present Ad. In the present 
case upon the evidence which I have 
referred to the features are not unlike the 
features in the case to which I have just 
referred. The learned Subordinate Judge 
found, accepting the evidence of long 
user from 1870 down to l!)12 with a slHit 
interruption in 1 1105 that the plaintiffs’ pre- 
decessors and afterwards the plaintiffs’ use 
of the water may be attributed to some 
implied grant made long ago butsometime 
after the partition in lb70. In my opinion 
if there was evidence to support a grant 
made after the year 1870 the learned Judge 
acting upon the principle referred to 
in the case of Rnjrup K„ er v . Abdul 
JJo in (It was perfectly justified in finding 
in favour of the plaintiffs and t’ie only 
question which icmaiiis L was there in this 
case any evi I- me which would justify 
tu e it-ained Judge in arriving at his con- 
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dusum There undoubtedly was evidence 
rom winch it might be found that there 
laid been an uninterrupted user for aereat 
number of years; certainly more than iO 
J f ais, before the defendants had any inter- 
est in the property at all, and although 
it is unnece-sary for us to eav at what 
conclusion we should have arrived upon the 
evidence before the Couit, and indeed we 
have not the evidence . before us in second 
appeal, still it appears from what has 
been said by the learned Judge in his 
judgment that there was some evidence 
to support his finding. He is the ultimate 
judge of fact in such a case and I do 
no think that in the particular ciieum- 
slances of this case we would be justified 
in saying that there was no evidence to 
support his finding. The result, in my 
opinion, is that the case is one concluded 
by the findings of fact and this appeal must 
he dismissed with costs 
Macpherson, J.— I agree. 


s. r>. 


Appeal dismissed . 
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not correct to say that unless it is show'll that _ 
customary marriage was in the asura form, it must 
ahv.ays be conclusively presumed that it was in the 
brahma form. When the particulars of a customary 
form of marriage are known then the question of the 
presumption that it was in the brahma form becomes 
of very little importance. That presumption sub- 
stantially arises only when all that is known is that a 
marriage did take place. In such cases the presump- 
tion is that the marriage was in the brahma form no 
matter what the caste of the parties be. But when the 
incidents and the circumstances attending the 
customary form of marriage are known the presump- 
tion can no longer be applied and the Court must find 
of what form it is. When facts are proved the ques- 
tion of what form the marriage is becomes a question 
of law. (p. 361. col. 1.1 

Where re-marriage of widows is allowed by the 
custom of a caste such a marriage may not have any 
disapprobation attaching to it, on the other hand even 
nmong castes which allow the validity of widow 
re-marriages such marriages may be regarded as not 
a praiseworthy and superior form Imt a blame worthy 
and inferior form of marriage. The rule of succession 
to the stridhan properly of a widow who had re-ma tri- 
ed ought, therefore, to vary according as the marriage 
is or is not blameworthy. For instance if a virgin 
widow has not passed out of her parents family and is 
still under its control and her parents or other legal 
guardians in pursuance of the caste custom which 
allows such marriages give her away in marriage a 
second time as if she were a maiden the marriage 
though a widow marriage would undoubtedly be in 
the brahma form if there is no social censure ’ attach- 
ing to it. On the other Innd if a widow, who is not a 
virgin, herself enters into a matrimonial aliance in a 
form considered blameworthy by the caste, though 
recognised by custom as valid, and there is no gift 0 f 
her by her legal guardians it may be difficult to sec 
any analogy between such a marriage and the brahma 
form of marriage even though there be no considera- 
tion paid to her guardians. It may rather be an 
approach to the ganlharba form where the mnrriago 
takes place with the mutual desire of the parties In 
this latter case, it would be of an inferior form 
particularly when such a marriage is looked down 
upon by the caste people; but if such a marriage is not 
considered the least blameworthy, it would be deemed 
to be of the brahma form. [p. 301, col. 2.] 

i . . , form of marriage is recognised 

by custom it is to be presumed that tho caste ap- 
proves of it and no social ceusure attaches to it, unless 
the contrary is established. The burden lies on the 
person who asserts the contrary- [> 3G2, col. 2.1 
I er Daniels, ./.—Under the Hindu Law a marriage 
- l ° b V U an a P proved form unless it is 
" 0 n , 8 : i ? a ^ lsa PP rove( ‘ If a marriage is 
valid at all, the natural presumption is that it is valid 

, re8p2C ‘ 8 and carries the full privileges and 
£ ari a PProyed marriage, and the burden 
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JUDGMENT. 
Sulaiman, J.— This is a 


appeal 


arising 


359 

defendant’s 
nut of a suit for ivcovery 

• « V * 

of possession. Tne plai .til? had a brother 
Piltu, who di;:l some six years ag-* He mar- 
ried a woman turned Miiaainuiat AI mo and 
executed a dee I, dated the 20th of January 
1904, under which he stated that he had 
installed her in his house [anne ghar men 
bn it ha lia hai) and made a Will that after 
his death she would inherit the whole 
estate and that his brothers would have no 
right. There w.-fe a further provision that 
if he were not t \keep her he would pay 
her Rs. 10 a mo till regularly. In his life- 
time, however, he executed a deed of gift, 
dated the 29th of April 1917, under which 
he transferred the property in dispute 
to Musammat Mano. The validity of this 
deed is accepted by the plaintiff and he 
admits that the property thereafter became 
the stridhan property of Musammat Mano. 
Paltu died in 1919, and it was a part of 
the plaintiff's case that after his - death 
there was an agreement between him a\ " 
Musammat Mano as well as some other 
relations that she would remain in posses- 
sion of the property for her life and after 
her death the plaintiff and his brother would 
get it. Apart from this agreement the 
plaintiff claimed to be the heir oi Musammat 
Mano, who died on the 16th of April 1921 
leaving no issue. The defendant is the 
mother of Anand Prakash, who was the son 
of Na-.hu Singh, a brother of Musammat 
Mano. The defendant denied that the 
plaintiff was Musammat Mano’s heir, and 
pleaded that she having been married in 
karao form her heirs were her relations in 
he paternal line. It was further pleaded 

wm i )e , f T., her ^ e 1 ath shel,ad routed a 

M ill dated the llth of April 1921 under 
which she had bequeathed the property in 
favour of Anand Prakash. 

The Court of first instance found that the 
alleged agreement was not established. It 
found that the marriage of Musammat Mano 
had been a widow re marriage in the karao 
foim. It came to the conclusion that her 
marriage could not be said to have been in 
the brahma form and that, therefore, the 
plain till was not her heir. It, therefore 
dismissed the suit considering it unneces- 

Will 0° lnt0 tlie question of the alleged 
t i .° n a J ),,eal ,hft Earned District 
Judge has affirmed the finding that the 

agreement has not been established and 
has also affirmed the finding that Musam- 
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rii'ii Mano's marriage had been in the karao 
form. He. however, came to the conclusion 
that it must be presumed that her marriage 
was in the brahma form and that, therefore, 
the plaintiff was the legal heir, lie has 
accordingly remanded the case in order 
that the other issues may be disposed of. 

The argument of Dr. lvatju on behalf of 
the appellant may be summarised as fol- 
lows:— It is an essential feature of the 
brahma form of marriage that there should 
be a gift by the father j or other legal 
guardian of the girl and that as on the first 
marriage she passes into i new gnlra her 
paternal relations have no longer any right 
left to give her away a second time. 1 1 is con- 
tention, therefore, is that a widow re-marriage 
can never be a brahma form of marriage. He 
argues that unless the plaintiff establishes 
that the marriage was in one of the four 
approved forms he cannot succeed. He 
contends that a karao form of marriage 
does not come within the definition of any 
of the fffst four forms and that in fact 
‘ -tit the time when the Mitakshara was 
written re-marriages were absolute and, 
therefore, not in contemplation. 

On the other hand the argument of Mr. 
Peary Lai Banerji on behalf of the respond- 
ent is that no ceremonies are absolutely 
essential for the validity of a marriage and 
that if are-marriage is allowed by custom 
the wife has the same rights and status 
as a maiden who has been married. In 
order to show that in every case, no matter 
to which caste the parties belong, there is 
a strong presumption that the marriage 
was in the brahma form, he relies on the 
cases of Ja<jannath Prasad Gupta v. Itunjit 
Singh (l), Autliikesavulu Chetty v. liama- 
nu jam Chetty (2) and Gabriel nathaswa mi v. 
Valliammal Ammal (3). He has gone fur- 
ther and urged that now a days only two 
forms exist, namely, brahma and a sura 
and that if it is not shown that the mar- 
riage was in the asura form, the irresislib'e 
conclusion is that it was in the brahma 
form. He has pointed out that the findings 
of the Courts below being that no juice was 
paid, the marriage could not have been in 
the asura form. 

The rule of succession to slridhan property 

,1 , 25 0.351; I .Hud. l).v. (s. s.' 237. 

( 2j 3 In I. C t- 511: 32 M. 512; W M L. .1. «5fi. fi SI. 

C is. i23; 10 L. W. UM: 2G M. L. T. 318: 
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left by a woman married in karao form 
ought in the first instance to be determined 
with reference to the particular custom of 
the caste. Where the incidents of this 
custom can be traced they will have to be 
given the force of law. The difficulty 
arises in a case where no particular custom 
as to inheritance to st-idhan is establish- 
ed. 

The rule of succession to stridhan is stated 
by Vijnaneswara in the Mitakshara as fol- 
lows 

“Of a woman dying without issue, as 
before stated, and who had become a wife 
by any of the four modes of marriage 
denominated brahma, daiva, unha, and 
Prajapalya, the property, as before describ- 
ed, belonged in the tirst place to her husband. 
On failure of him it goes to his nearest 
sapindas. But, in the other forms of mar- 
riage called asura, yandharbu, rakshasa 
and paisacha, the property of a childless 
woman goes to her parents that is to her 
father and mother. The succession devolves 
first (and the reason has been before ex- 
plained) on the mother, who is virtually 
exhibited (first) in the elliptical phrase 
pitrigami, implying ‘goes’ (gachchhati) to 
both parents ( pitarau ), that is, to the mother 
and to the father. On failure of them, their 
next of kin take the succession." 

This |>assage is a commentary on tho 
text of Yajnavalk.va which is as follows 
“ The property of a childless woman mar- 
ried in one of the four forms denominated 
brahma, etc., goes to her husband; but if 
she leave progeny, it will go to her 
(daughter’s) daughters : and in other forms 
of marriage (as the asura, etc.,) it goes to 
her father (and mother on failure of her 
own issue'." 

Now if it were possible to sav that the 
karao form of marriage is identical with 
any of the eight forms mentioned above 
there would be no difficulty in deciding 
which rule of succession should prevail. 
The difficulty arises when the customary 
form of marriage is not identical with any of 

those forms. , „ . . , .. 

Now if we examine the definitions of the 
various forms of marriage we will find that 

the classification into eight forms was not 

logically exhaustive. It is possible to con- 
ceive of a form of marriage which is a 
mixture and is not strictly identical with 
anv of these eight forms. I lie Hindu La 
recognises custom as a matter of paramount 
importance, and custom if it is established 
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can override the written law. It is, there- 
fore, manifest that we may have customary 
forms of marriage which are perfectly valid 
and which do not strictly come within the 
definitions of any of these eight forms In 
a vast country like India with so many 
castes living in so many different places 
multifarious forms of marriage allowed by 
custom can and have come into existence. 
Jt would, therefore, be inappropriate to 
put them in any of these eight cate- 
gories. 


Similarly there may be statutory forms, 
t.g. , marriage under the Widows Re-mar- 
riage Act which also may be difficult to 
class under any of the above forms. 

I am, therefore, nut prepared to accept 
the contention of the learned Advocate for 
the appellant that a widow re-marriage can 
never be deemed to be in the brahma form. 
Nor am I prepared to accept the argument 
of the learned Advocate for the respondent 
that only two forms, brahma and asura, 
are now in existence and the rest are 
obsolete. When customary forms of mar- 
riage are allowed, they may be (provided 
such is the custom) in any one of the 
eight forms, or an approach to any one of 
them. I do not think it is correct to say 
that unless it be shown that the customary 
marriage was in the asura form, it must 
always be conclusively presumed that it 
was in the brahma form. In my opinion 
when the particulars of a customary form 
of marriage are known then the question 
of the presumption that it was in the 
brahma form becomes of very little import- 
ance. That presumption substantially 
arises only when all that is known is that 
a marriage did take place. In such cases 
the presumption is that the marriage was 
in the brahma form no matter what the 
caste of the parties be. But when the 
incidents and the circumstances attending 
the customary form of marriage are known 
the presumption can no longer be applied 
and the Court must find of what form it 
is. When facts are proved the question of 
what form the marriage is becomes a ques- 
tion of law. 

It is true that the basic principle under- 
lying the first four forms of marriage as 
well as the fifth form is the gift of the gill 
by her father or other lawful guardian. 
The asura form is distinguished from the 
first four forms because of the pecuniary 
consideration. On the other hand the last 
three-forms of marriage do not contemplate 
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It is, there- any formal gift by the guardian though in 
ive customary the case of gandharba marriage the choice 
perfectly valid by the girl may be followed by the ordinary 
le within the ceremonies. 

;ht forms. In When re marriage is allowed bv the 
•ith so many custom of a caste such a marriage may not 
Keren t places have any disapprobation attaching to it. 
, e allowed by On the other hand even among castes 
nto existence, which allow the validity of re marriages 
ppropriate to such maniages may be regarded as not a 
• eight cate- praiseworthy and superior foini but a 

blameworthy and inferior form of marriage. 


XlUilIV ■* w. — - ~ • 

In my opinion the liile of succession ought 
to vary according as^the marriage is not or 
is blameworthy. For instance if a virgin 
widow has not passed out of her parent's 
family and is still under its control and 
her parents or other legal guardians in 
pursuance of the caste custom which allows 
such marriage give her away in mar- 
riage a second lime as if she weie a maiden 
the marriage though a widow mariiage 
would undoubtedly be in the brahma form 
if there is no social censure attaching to 
it. On the other hand if a widow, who is < 
not a virgin, herself enters into a matri- 
monial alliance in a form considered blame- 
worthy by the caste, though lecognisedby 
custom as valid, and there is no gift of her 
legal guardians it may be difficult to see 
any analogy between such a mariiage and 
the brahma form of marriage even though 
there be no consider atiou paid to her 
guardians. It may rather be an approach 
to the gandharba form where the mariiage 
takes place with the mutual desire of the 
parties, lnthislattcrcase.it would be of 
an inferior form, particularly when such a 
marriage is looked down upon by the caste 
people ; but if such a marriage is not con- 
sidered the least blameworthy, it. would lie 
deemed to be of the brahma form. 

The learned Advocate for the respondent 
has referred us to the case of Bhaoni v. 
Maharaja Singh (4), where it was remarked 
that the gandharba form which was nothin* 
more or less than concubinage, had become 
obsolete as a form of marriage giving the 
status of wife ar.d making the offspring 
legitimate. W hat the learned Judges meant 
was that in the absence of any custom to 
that effect such a marriage was not valid 
in law. They could not have meant to lav 
down that gandharba marriages were 
wholly non-existent, and cannot be recog- 
nised even if they are allowed by custom 
4l jJ' 3A - 738; A W N - I.H81H8; * Ini. Dec. 
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That the quality of marriage is also a 
consideration is apparent from a curious 
case which came up before the Bombay 
High Court namely that of Moosa Ilaji 
Joining v. Hu ji Abdul Rahim (5). In that 
case tne parties to the marriage were Culchi 
Memons who performed their marriages in 
accordance with the Muhammadan Law but 
who under a special custom are governed 
by the Hindu Law of inheritance and 
succession. The marriage obviously was 
not in anvof the Hindu forms of marriage 
and yet the learned Judges of the Bombay 
High Court held that, Inasmuch as the 
particular marriage w« in the highest 
form of union known to Culchi Memons 
and was free from all that was reprehensible 
and that could call for censure , it correspond- 
ed with the four approved kinds of marriage 
under the Hindu system and was dis- 
tinguishable from tlie four disapproved. 
They accordingly held that the rule of 
devolution was the one applied to marriages 
of the approved form. 

Even in the case of Ilira v. Hansji Pcma, 
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married in the brahma form and the 
ceremony of going round the seven steps 
was also performed. On the other hand 
the defendant led evidence to show that 
she was a widow and that there was no 
phera ceremony and no worship at all 
and in fact some price was paid for the 
marriage. Though the Courts below have 
rejected the plaintiff's evidence that she 
was a virgin maiden and have accepted 
the defendant’s evidence that she had been 
a widow, they have not thought it neces- 
sary to li ud in detail the actual ceremonies 
if any which took place, nor have they 
found whether a karao form of marriage 
is considered an inferior form of marriage 
and regarded with disapprobation ornot. 
They have, however, found that no price 
was in fact paid. 

It seems to me that one of the important 
questions which can enable us to determine 
whether the marriage is in an approved 
or disapproved form has been left unanswer- 
ed I have, therefore, thought it essential 
to examine for myself the evidence of 


^0), where are-marriage of a divorced Koli 
woman was held to lie of the brahma form, 
the learned Judges remarked "Admittedly 
re-marriage between parties of the Koli 
caste is valid, and there is nothing before 
us to suggest that the people of that caste 
regard it with anij social censure or dis- 
approi al. This seems to us to be a capital 
consideration when we are administering 
a system of jurisprudence where established 
custom plays such an important part as it 
does in Hindu Law." 

Similarly, in the ca^e reported as Authi- 
kesarulu Chetty v. Unmanujam Chetty (2), 
though it was held that "In the absence 
of any proof to the contrary the marriage 
must be presumed to be in one of the 
approved forms", the learned Judges le- 
marked that the presumption of Hindu 
Law must be applied only with some caution 
to marriage among the (karnrais) “caste... 
The case, therefore, has to be decided upon 
the evidence given by the parties without 
the aid of any presumption in favour of 

either side." ... 

The question unfortunately arises before 
u , in t lie aostn-t form whether the widow 
rc-marria^e in the karao form is a brahma 
form of marriage ornot. The plaintiff led 
ev j, I,..,,,.,- to prove that Musammat Mano 
w - i virgin maiden and that she was 
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both parties. 

I find that out of the ten witnesses 
produced by the plaintiff, only four speak 
of Musammat Mano’s marriage. They, 
however, go so far as to deny that it was 
in the karao form. In cross-examination 
they were not questioned as to whether 
karao marriages are regarded with dis- 
approbation by the caste. Out of the 
fourteen witnesses examined by the defend- 
ant five speak of her marriage. They 
say that she was a widow and was married 
in ' ' the karao form without any phera cere- 
mony. They do not go on to state a karao 
marriage, though recognised by custom 
as legal, is considered by the Aliir caste 
an inferior form of marriage and is not 
looked upon with approbation. 

When a particular form of marriage is 
recognised by custom it is to he presumed 
that the caste approves of it and no social 
censure attaches to it, unless the contrary 
is established. The burden lies on the 
person who asserts the contrary. In the 
present case when there is no evidence 
of any kind that a kaiao marriage is regard- 
ed by the Aliir caste with disapprobation 
and 'generally censured, 1 must hold tnw 
the defendant has failed to discharge the 
burden that lav on her. It must, therefore 
be assumed that tire marriage was mone 
of the approved feints, and the j p m 
is the heir to her strid/ton- I would on 
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ground uphold the order of the District 
Judge. 

Daniels, J.— The property in dispute 
in this case was the siridhan property of 
A/w sammat Mano now dead Musammat Mano 
was a widow and was married by karoo 
marriage to Paltu Ram. The parties are 
Ahirs and it is common ground that in this 
caste the marriage of widows in the karoo 
form is recognized and constitutes a valid 
marriage. It is, therefore, unnecessary to 
go into the question what formalities are 
necessary or were observed in this form 
of marriage. Paltu Ram made a gift of the 
property in suit to Musammat Mano in 
1917. Palthu Ram died in 1919. Musam- 
mat Mano died in 1921. The plaintiff 
Sheo Paltan is Paltu Ram’s brother, and 
his claim so far as it is now in controversy 
rests an the ground that except where 
the marriage is in a disapproved form 


the stridlian is inherited in the absence 
of issue by the husband and his sapindas. 
Theoriginal defendant was Anand Prakash, 
a nephew (brother’s son) of Musammat 
Mano. He died during the suit and was 
succeeded by his mother Musammat Kishan 
Dei. Her defence so far as it is tiow 
material is two-fold. She alleges that 
Musammat Mano executed a Will in 
favour of her son, and she asserts the 
marriage was not in an approved form and 
that in consequence even on an intestacy 
the siridhan goes to the wife’s relations 
and not to those of her husband. The 
question of the Will remains to be tried. 
The Subordinate Judge held ihat theplaint- 
llt had failed to prove that the marriage 
was in the brahma form, the only approved 
form now surviving; he was, therefore, not 

W'^i i i j lr even in the absence of a 
Will and had no cause of action for the 
flint The suit was accordingly dismissed. 

. learned District Judge holds that there 
is a presumption that every valid marriage 

ili n K ail i n ? P M 0 j ed form nnd tlial the defend- 
ant had failed to rebut that presumption. 

5,7“ jot suggested before the District 

[ n d -ff that the marriage could be included 

fnrml ° fthe foui ' reco ?nised disapproved 

S “* w asu Z , Gandh 

ISfl f a - 1 he learned District Judge 
!nn?« or ® J 61 ' 1 lti « marriage to he in an 
S?TV° rm and lhe Pontiff to be 

M° t r c f d 1,1 the “ b3e “™ of a 

nil. He, therefore, remanded the ’case for 

Against that orZ 
tne present appeal has been filed. 
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In this Court the defendant-appellant 
relies on the description of a brahma 
marriage given by Manu as being “the gift 
of a daughter, clad only in a single robe, 
to a man learned in the Veda, whom 
her father voluntarily invites and respect- 
fully receives." He argues that a giving 
by the father is essential part of this 
definition, and ti.at it is entirely inappli- 
cable to the marriage of a widow where 
there is no giving by the father and she 
herself is a principal in the transaction. 

As the girl passbd into another got ra by 
her marriage, onr-’ a virgin could be married 
in this form, l’lic plaintiff respondent 
relies on the line of reasoning adopted by 
the District Judge, and argues further 
that a brahma m irriage cannot be limited 
by the narrow terms of Manus definition, 
which has long become obsolete. The 
requirement that the husband shall be learn- 
ed in the Veda shows how .archaic the de- 
scription is. As the other forms became 
obsolete the conception of a brahma marri- 
age widened so as to include all valid niaiv v '_L, 
ages with the exception of the asura, the . 
only disapproved form which still survives, 
and any valid marriage which is not in the 
asura form will necessarily be treated as a 
brahma marriage. 

Now it is obviousthat we are dealing here 
with a state of things not contemplated by 
Mann or Vijnaneslivara. In no respect has 
Hindu society changed and progressed more 
since the laws of Manu than in its con- 
ception of marriage. Six of the eight 
forms mentioned by him have wholly dis- 
appeared. It is probable that in very early 
tune widow re marriage was allowable, but 
at the era of the Mitakshara, and even at 
the earlier period when the manara dharma- 
shastra received its final form, it had Ion" 
ceased to be recognised. They do not, there- 
fore provide for it, and though they do 
emphatically assert the binding force of 
custom, they say nothing as to the class in 
which marriages recognised as valid bv 
caste custom -diall fall. 

Nevertheless some progress has been 
made in adapting the law to the modern 
social condiUons, and we ought in dealin" 
with tins case to apply the same principles 


which have already obtain^ Vc„g\X a 
fi.>m the Courts. The leading principle is that 
a marriage is presumed to be in an approved 
orm unless it is shown tobe in a disapproved 
foim. 1 In 3 is a reasonable principle and !q 
not contradicted by anything i„ the Hindu 
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texts. If a marriage is valid at all, the 
natural presumption is that it is valid in all 
respects and carries the full privileges and 
obligations of an approved marriage, and 
the burden of proving that its results full 
short of this is on the person who asserts 
it. 

The presumption in favour of a marriage 
being in an approved form is supported 
by numerous authorities, commencing with 
Tkakoor Dcybee v. Rai Baluk Ram (7) and 
including Jagannath Prasad Gupta v. Runjit 
Singh (1), Authikesavulu Clettyv. Ramanu- 
jam Chetty (2),MuthanChet&i v. Ramaswamy 
Chetly (8) and several Bcnnbay cases. In 
Hira v. Hansji Peina (0), the marriage of a 
divorced woman of the kali caste was treated 
as being authority in an approved form. 
This is a strong authority against the view 
that only the marriage of a virgin can 
be treated as approved. The same prin- 
ciple has been applied in Moosa Haji 
Joonas v. llaji Abdul Rahim (5) to a 
marriage which, being between persons 
who were only partly governed by Hindu 
’"Law, was admittedly not strictly in any form 
’ contemplated by Mann, and there seems no 
reason why it should not equally apply to 
marriages which derive their validity from 
custom. The binding force of custom 
among Hindus has been clearly laid down 
in the Shastras, and it would be superfluous 
to cite texts or other authorities in support 
of it. 

A suggestion was made in the course of 
argument in this Court that a karao marri- 
age, being contracted by the consent of the 
parties, should be identified with the gan- 
dhabralormoi marriage mentioned by Mann. 
No such suggestion was made in the Court 
below, and it cannot be too strongly repu- 
diated. As Mayne points out in his Hindu 
Law, Chapter IV, the different forms of 
marriage enumerated by Manu relate to 
different stages of social progress and their 
antiquity is in inverse ratio to the order in 
which they are mentioned. Gandharba is 
one of the* three most primitive, and is really 
nothing more than the unregulated indul- 
gence of lust. As was pointed out in Bhnoni v. 
Maharaja Singh(l), no ceremonies were neces- 
sary (I am aware that the Madras High Court 
has differed, but the Allahabad view is 
historically the more correct), and as such 

(7 II M. I. A 1.19; 10 W It. P. 3; 2 Ind. Jur. 
!■;. b. lOli, 2 Sul!.. I*. C A 19; 2 Sar. P. C 231; 20 lv 

It. si. 

(Hj 10 M . L. •!. 750. 
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was allowable to soldiers, to whom much 
was allowed which would not be tolerated 
in ordinary citizens. To identify modern 
forms of marriage such as those proposed by 
Dr. Cour’s Marriage Bill or allowed hythe 
Hindu Widow’s Re marriage Act with this 
primitive and obsolete form would be histori- 
cally unsound and socially reactionary. To 
quote Mayne again, “This form belongs to a 
time when the notion of marriage involved 
no notion of permanence or exclusiveness. 
Its definition implies nothing more than 
fornication. It is difficult to see how such 
a connection could be treated at present 
as constituting a marriage, with the in- 
cidents and results of such a union" (p. 100, 
Eighth Edition). 

The view taken by the learned Judge 
is, therefore, in my opinion, correct, and I 
would dismiss this appeal with costs includ- 
ing fees on the higher scale. 

By the Court.— This appeal is dismiss- 
ed with costs including fees on the higher 
scale. 

2 . k. Appeal dismissed. 
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SHEOBUX— Plaintiff— Appellant 


versus 

Seth JAGANNATH and otiiers- 
Dbfenda.nts— Respondents. 
landlord and tenant-Transfer by tendril, effect of 
'mi it for ejectment against transferee- Defendant, 
ether can set up another transfer. • . 

n answer to a landlord s mut for ejectment against 
lansferee on the ground that a particular ransfe 
m absolute occupancy holding » mdal.le fur wan 
consent, it is open to the defendant to contend in 
alternative, that even if the transfer eoughtto bo 
tided, be voidable, be is entitled to retain powus on 
ler another transfer which is binding ns against IM 

Ml L. cm. «; 11 N. L. K. 

tenant-right, .. '*‘“^“”1 
rtgagor and his transferee becomes transterreu 
olutely to the latter the moment the final decn 
foreclosure is passed, and nothing remain* which 
tenant can claim to he his own [P ; 
f the mortgage on the basis of "h ratified 

mre is obtained, is a legal, a consent d ornU*jW 

rtgage, then, the transferee s position is - • 

[• against tlic tenant, but also against the landlord. 

lut if the mortgage is neither leffil n^ coiiMnted 
,y the landlord, nor subs 5 quently > .ne . 
eptance of rent by the landlord from the transie 
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us such the latter s position is nothin" Letter than that 
of a more trespasser liable to be ejected bv tin- land- 
lord. [p. o6(», col. 2. | 

Baliram v. Itanirao, 1 X. L. R. .17, rvuTtvi t ». 

Ily consenting to a mortgage the landlord consents 
to ;i foreclosure also provided it takes place so lung as 
the tenant-right is subsist ing. The consent docs not 
enure for the bench t of the transferee if he has nut 
worked out his rights under the transfer so long as the 
tenant-right subsisted, [p. :U»G, col. 2; p. 367, col. l.J 
.laliarudtlin v. Ktshcorao Mahadeo , C C. P. L. R. 
10!), referred to. 

If the tenancy is determined by forfeiture the mort- 
gage even if valid as against the landlord is also 
determined, [p 307, col. l.| 

Sarjiruo v. Tukaram, 1(5 Ind. (.’as. 211; 14 X. L. R. 
107 at p. 100, Ran i Balia Par war v. Sobha Ram % 13 
lnd. Cas. 1)12 and Gurindrao v. Sarjalmi, 80 lnd. Cas. 
872, referred to. 

Appeal against the decree of the District 
Judge, Jubbul pore, in Civil Appeal No. 41 
of 1922, dated the 25th September 1922. 

Sir Bipin Krishna Bose, and R. B. N. G. 
Bose, for the Appellant. 

Mi'- M. Gupta, for the Respondents. 
JUDGMENT.— The two points which 
are material for the decision of this second 
appeal are:— 

(1) Whether Ex. D-10 imports any im- 
plied consent toor ratification of the de- 
fendants' mortgage dated 22nd January 1894 
(Ex. P-2). 

(2) Whether by reason of plaintiff ac- 
cepting rent from the defendants in respect 
of (Jurubiix’s land, before and after fore- 
closure, the latter s position either under the 
foreclosure or under their usufructuary 
mortgage of 1S96 has been rendered unas- 
sailable as against the former. 

As regards the first point, I am clearly of 
opinion that the lower Courts have gone 
. They have erroneously assumed 
that plaintiff took a sub-lease of the land in 
suit from defendants, through Dulichand 

nniF e fi E w D xr 10 ' n Tlie evidence of Jagan- 
[ jf; " • K °- 9 011 which the finding is 

based does not however, support it. It ap- 
pears that the Courts have confused a lea^e 
plaintiff’s another son Dhanraj, 
with the sub-lease taken by Dulichand. 
The were fact that plaintiff’s son Raghbur- 
sing took part in writing Ex. D-10, does not 
import any acquiescence in the defendants’ 

- 16 f oreclosure on the part of 
the plaintiff in his capacity as landlord. I 

am not prepared to accept the said finding 
Appeal ° aDd bmdmg agaiQat me in secon * 

th^, 6eC ° Qd P° int , rai8e s the question whe- 
ther m answer to a landlord’s suit for eject- 

ment agamst a transferee on the ground that 

a particular transfer is voidable for want of 
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consent, it is open to tbe defendants to con- 
tend in the alternative, that even if the 
transfer sought to be avoided, be voidable, 
they are entitled to retain possession under 
another transfer which is bindingas against 
the landlord. Mr. Gupta who appears for 
the respondents argues that this being an 
ejectment suit, the plaintiff must succeed 
only on the strength of his own title, or by 
proving that an immediate right of re-entry 
has accrued to him. This practically means 
that a landlord’s suit can be defeated by a 
transferee r rom tenant, by pleading the jus 
tertii of the tenant or hv proving that the 
tenant’s interest hath in the eye of law a 
continuance in order to work out his rights 
as a transferee under some other transfer 
valid as against the landlord. That such 
a defence is not available to any one but 
the transferee of a tenant is established by 
the ruling reported i nSahasram v. Shconath 
(1), where it is pointed out that no person 
who is a pure trespasser, and not a trans- 
feree, authorized or unauthorized from 
a tenant, is allowed to set up against 
the landlord the rights of the real tenant.* 
Here the defendants are not trespassers 
pure and simple. They held several 
mortgages. They, however, sued on the 
basis of one mortgage, iiz., of 1894 Ex. P-2 
and obtained a final decree for foreclosure 
on 10th April 1913 thereon. They hold 
also a second usufructuary mortgage dated 
23rd June 1896 Ex. P-3 for a term of 50 years 
which is ytt to expire. Even though ‘with 
effect from 10th April 1913 they became the 
holders of the mortgagors’ equity of re- 
demption, and could, therefore, claim to be 
the owners of the fields and regard their 
own rights even under the mortgage of 1896 
as having come to an end, it is argued that 
they have got the option to choose between 
their rights as owners and as possessory mort- 
gagees. They contend that there is no‘reason 
why they should be precluded from making 
their election, even in answer to the land- 
ord’s claim to eject them, a3 they were not 
bound to make it (the election) earlier, that 
they have been paying rent of the’ land 
even after the foreclosure and the landlord 
has accepted rent from them, and that in any 
case they have been accepting receipts for 
lents paid by them in their capacity of the 
holders of the usufructuary mortgage or as 
zarepeshgi lessees. In fact they paid rant 
for land held by them under wha? is ™ . 

(1) 31 Ind. Cae. 303; II N. L. R. 121. 
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scribed as f Jicfca as per Ex. D-G which is_a re- 
ceipt for rent paid on 3rd February 1917. 

Under these circumstmces, it is argued 
that having accepted rent from defendants 
after foreclosure, plaintiff must be deemed 
to have determined his election to ratify 
even the mortgage on the basis of which the 
foreclosure was ordered, and consequently 
accepted the defendants as tenants of the 
land. Reliance is placed on Ex. D 7 in sup- 
port of this argument. I am not, however, 
prepared to go this length. Exhibit 1) "^can- 
not be read singly. Exhibits D-G, D-7 and 
D-8 which relate to the ylars 1917 and 1916 
must be read together in/order to see how 
far they support the defendants’ aforesaid 
contention that the plaiutill recognized the 
defendants' status to be that of tenants in 
place of the original tenant. There are no 
clear indications of an intention to treat 
them as tenants; at the most all that one 
can spell out in defendants' favour is a re- 
cognition of their status as thckadars or 
holders of the usufructuary mortgage under 
Ex. D-3 as before and nothing more. 

The term created by the aforesaid mort- 
gage Ex D-3 h is not yet terminated; it is 
to last till 2002 Sambat. The question is 
whether that term cannot be said to have 
been voluntarily drowned by the defendant 
by his own act of suing or obtaining the 
decree final dated 10th April 1913 (Ex. 1 -J). 
The defendants’ contention is that then 
rights under the mortgage (Ex. D-3, are 
still kept intact, while the plaintiff contends 
that the defendants must be deemed to 
have brought about their extinction by then- 
own voluntary act of suing upon their void- 
able mortgage and acquiring the mortga- 
gor's equity of redemption on its basis. 

° Ordinarily, the tenant-right, as between 
the tenant ’mortgagor and Ins transferee 
becomes transferred absolutely to the latter 
the moment the final decree for foreclosure 
is passed, and nothing remains which the 
tenant can claim to be Ins own. If the 
mortgage on the basis of which such fore- 
closure is obtained, is a legal, a consented 
or ratified mortgage, then, the transferees 
position is secure, not only against he 
tenant, but also against the landlord be- 
cause in that case the tenant-right on which 
mortgage encumbrance is engrafted 
becomes validly transferred to the mort- 
as against both the tenant and 
the* landlord, compare Bahrain v. Iiamrao 

(2) \ In. L. P.. W. 
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(-)• But if the mortgage is neither legal nor 
consented to by the landlord, nor subse- 
quently ratified by the acceptance of rent by 
t lie landlord from the transferee as such 
the latter’s position is nothing better than 
that of a mere trespasser liable to be eject- 
ed by the landlord, on the ground that 
the tenant's interest having come to an 
end by reason of the land being foreclosed 
or put to auction in execution of a decree 
based on a mortgage voidable at the instance 
of the landlord, a right to immediate re- 
entry into possession has accrued to the 
landlord. 

Here we are concerned with a foreclosure 
decree obtained by the defendants on the 
basis of a voidable mortgage of 1891 (Ex. 
P-2). If the defendants had entered 
for the first time into possession on the 
basis of this foreclosure, and their right to 
possession had stood solely on such fore- 
closure, I would not have hesitated to give 
plaintiff a decree for possession against the 
defendants, because defendants cannot have 
a better title to possession The tenant’s 
interest having ceased to exist, the land- 
lord's right of re entry came into existence 
and the defendants being only voidable 
transferees were mere trespassers. Here 
the position is somewhat different. The 
defendants were already in possession of 
the lands under a possessory mortgage 
which had been duly ratified by the land- 
lord by acceptance of rent from them for 
many years in tli- past. By accepting such 
rent the landlord determined his election 
once for all to avoid the said mortgage of 
189G, and signified his intention to respect 
the defendants’ right under that usufructu- 
ary mortgage so long as it lasts, or to accept 
them as tenants, incase they were to work 
out their rights in terms of that mortgage, 
and thus become the owners of the equity 
of redemption on the basis of that mort- 
gage. A tenant transfers nothing beyond 
his tenant-right. It is, therefore, argued that 
any transfer engrafted on the tenant-right 
whether it be by a mortgage or by a sub- 
lease and whether the same be consented to 
by the landlord or not must determine with 
the tenant-right, if the tenant-right comes 
to an end by operation of law or forfeiture . 
Vithal v. Ganpat (3). By consenting to a 
mortgage the landlord consents to a loi 
closure, also provided it takes P ,ac ® 
long as the tenant-right is subsisting, me 

(3) 10 C. P. L. R. 65. 
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consent does not enure for the benefit of 
the transferee if he has not worked out his 
rights under the transfer so long as t he 
tenant-right subsisted: Juhantddin v. 
Kesheorao Mehadco (-1), If the tenancy is 
determined by forfeiture the mortgage even 
if valid as against the landlord is also de- 
termined : Sarjirao v. Tukarum (5), Rani 
Baku Parwarv. Subha Bum ((>;, Yitlial v. 
Ganpal (3), and Govindrao v. Sarjabai (7). 
The question is whether the mortgagor's 
right to redeem having ceased by fore- 
closure there is such a cessation of the 
tenant-right in this case as would give the 
landlord a right of re-entry. 

In this case the term created by the 
mortgage of 189(5 is yet to expire and the 
mortagees have yet to acquire the mort- 
gagors equity of redemption with reference 
to that mortgage. It is argued for the 
appellant that the equity of redemption fore- 
closed on the basis of the mortgage of 1894 
comprised within its scope the whole of 
the equity of redemption as it stood in 
1894 and also on the day of the mortgage of 
189b, and, therefore, the whole of the mort- 
gagei s interest passed to the mortgagees 
and that no separate foreclosure or sale 
on the basis of the said mortgage of 1898 
. P^ible. It is said that if a person 
who holds two mortgages sues on the first 
mortgage alone and does not make reference 
to the second one, he is not entitled to sue 
upon the second mortgage afterwards. The 
respondents in their turn submit that al- 
though they have acquired the rights of the 
mortgagor and became absolutely entitled 
to the property mortgaged with them under 
the mortgage of 1894, they have on the prin- 
ciple which underlies s. 101 of the Transfer 
of Property Act, got the option of keeping 
their rights qua holders of the equity «f 
redemption, apart from their rights' qua 

mortgagees, and that they can legally fall 

back upon their rights under such of their 
moi gages as may be valid as against the 
landlord, namely, the one of 1896 as an 

menuVV 116 ktter ’ 8 claim for their e ect- 
MnnVni CSpaSSei ?' 1 think thisconten- 
pre vaH. respondents is sound and must 

? h ® re , is tt difference of opinion on the 
point as to whether a person holding several 
mortgages over tie same prop^f „Te ] 

1 6 C. P. L. R. 100. 

(7) 80 Ind. Cas, 872. 
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simple and the other a usufructuary mort- 
gage can sue. on the earlier, or the later 
mortgage, as the case may be, subject to 
the rights under the other; the question 
whether the foreclosure on the basis of one 
mortgage would necessarily be subject to, 
the lights under the other mortgage, or 
would extinguish the rights thereunder, is 
not free from difficulty. Much depends upon 
the intention of the person suing, and upon 
how far that intention has been manifested 
by him in the plaint and the pleadings, or 
in the form of relief claimed in the suit 
If he wants to ke»\p his rights, under" the 
mortgage not sued upon, intact, he has to 
disclose, that mortgage. The case of Govind 
Per ah au v. Iiauhar Cliaran (>), on the con- 
trary, permits a suit on earlier moitsage 
without reference to the later mortgages 
In Laxman Gancsh v. Mathurabai (9) it has 
been held that a purchase by the first mort- 
gagee of the mortgaged property at a sale 
held in execution of his own decree on that 
mortgage extinguishes his rights under the 
second mortgage and he can have no cause 
of action on the basis of the second mort- 
gage because he cannot sue himself h M p 
no question of enforcing by suit the second 
mortgage against himself is involved 
It appears from plaintiff Ex’p .7 
which is the judgment dated 21st October 
1910 in the mortgage feuit No. 196 of 19m 
based on the first mortgage of 1894 that 
the mortgagor demanded an account of V I 
usufruct of the laud and prayed that credit 
may be given lor the same in that suit in 
answer to this demand the present defend 
ants pointed out that they were h, nlc! • 
under the usufructuary' mo^VageTS 
(Ex. D-3) and were, therefore not . 
able for the same in the said suit 
Court up hdd this contention and decided 
that the usufruct could not go toward, 
mortgage sued upon. This clear!? h 
that the mortgagees had expres'ed"te S 
intention to keep their capacity of lr 
ent usufructuary mortgagees 
their other capacity, viz. that of f, e ^ om 
mortgagees under which* thev i ie ast 
decree for foreclosure. ‘ Defendants® h L th ° 
tion to keep their rights under the sp? ^ 
mortgage intact both as against th* ' nd 
gagor and the landlord was thus J?" 

ed lo hold, that the foreclosure ?n 
K M.C.a 330; 38 0.60; 13 O.L.J, 2Ulow 

( 0 , 83 W. Cm. *!1; 38 B. 369; 10 Bern. L . K . 2 « 
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necessarily involved an extinction of the de- 
fendants’ rights under the usufructuaiv 
mortgage. 

No doubt as between the mortgagee and 
mortgagor the equity of redemption of the 
lirst mortgage lias become vested in the 
defendants, and as the tenants have lost 
their right to redeem by virtue of the fore- 
closure decree final, the defendants have 
rather three capacities (1) r/ua-mortgagees 
under the mortgage of 1894, (2) qua- 
usufructuary mortgagees under the deed 
of 1696 and (3) <jua-holders of the equity 
of redemption, centered in them, with 
effect from 4th October 1913 the date 
of the final decree Ex. P-9. So far as the 
mortgagors are concerned they can say to 
them <n in holders of the equity of redemp- 
tion that they are entitled to appropriate 
the usufruct of the land as absolute owners 
and not as usufructuary mortgagees ; but so 
far as the plaintiff who is the paramount 
owner and landlord of the holding fore- 
closed is concerned, they can, in answer to 
his suit for their complete eviction as tres- 
passers, say that (apart from the question 
that they have become owners of the pro- 
perty and they need not, therefore, split up 
their different capacities as against the 
mortgagors) they have a right to keep 
their capacities separate and split them 
up and fall back on their rights qua- 
usufructuary mortgagees, if they find it to 
their benrtt to keep their interest as such 
usufructuary mortgagees alive, by breaking 
up the coniluence or unison in them of the 
mortgagees’ and the mortgagor's rights. 

The tenancy-rights with which we are 
concerned is an absolute occupancy tenant- 
right which is not liable to forfeiture 
for non-payment of rent of non-cultiva- 
tion. It is' no doubt capable of being 
determined by operation of law. Until 
such a contingency happens it is cap- 
able of being transferred to, and en- 
joyed by, the mortgagee on foreclosure. 
There being no privity of contract between 
the landlord and such transferee the 
former ordinarily gets a right to eject the 
latter as a trespasser as soon as foreclosuie 
takes place. But where as here an inde- 
pendent equitable defence against eject- 
ment has become available to a transferee 
under a voidable transfer, owing to the 
landlord's conduct in relation to anothei 
transfer in his favour, I fail to see why 
he should not be allowed to rely on it 
in the alternative. I have held above, 


that by accepting rent from the defend- 
ants after the date of the foreclosure and 
by passing a receipt Ex. D-G, dated the 
3th February 1917 for the same describ- 
ing them as holding the lauds under a 
tlieka [i. e., zarepeshgi lease or usufructuary 
mortgage), plaintiff has clearly recognized 
the mortgagees' right to continue to hold 
possession under the tenant, or in other 
words, he has signified his intention to 
treat the tenant-right as still subsisting 
inspite of the foreclosure decree for the 
purpose of working out the defendants’ 
rights as the possessory mortgagees as 
such. The tenancy hath, under these 
circumstances, a continuance in the eye 
of law and the landlord lias no right to 
immediate re-entry as against the defend- 
ants, so long as, the term of 50 years 
has not expired, or the mortgage is not 
redeemed, if it permits earlier redemption, 
or, the tenant-right lias not determined 
by operation of law, or by another mode 
valid under law. 

For all these reasons I hold that the 
mortgage of 1896, which has been ratified 
by the landlord by accepting rent from the 
defendants, is a complete answer to the 
plaintiff’s suit for ejectment, and that the 
claim was rightly dismissed by the Dis- 
trict Judge. I, therefore, dismiss the 
appeal with costs. The costs in the Courts 
below will be paid as already ordered. 

K . s. d. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil- Revision Petition No 526 of 1924. 
January 7, 1925. 

Present:— Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
PALANIAPPA CHETTIAR 
—Respondent No. 1— Petitioner 


versus 

S\ K. KRISIINASWAMY CHETTIAR 
\si> others— Petitioners Nos. 1 and 2— 
Respondents. 

tadras District Municipalities Act (V of 1020), 
links for conduct of Elections, rr. 
decision of election disputes, r. 11 — I ice-Chuv 
n of Municipality adiny as Chairman ana l passing 
own nomination paper- Breach of rule-Eleclion 
idity of— Result of election, '" htthcr 
ected — "Vice-Chairman, u-hether 
raucous interpretation of rule-Rcnswn-Jnterfcr 
c by High Court. 
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Under the rules framed under the Madras District 
Municipalities Act, relating to the decision of election 
disputes, n breach of the Election Rules will not in 
itself justify an Election Court holding that the elec- 
tion is invalid. It must he further proved that the 
breach of the rules has materially affected the result 
of the election. (p.369, col. 2. J 
The result of the election must he affected in some 
other way than by the mere breach of the rule; the 
breach must have resulted in and produced some other 
result which has in itself the effect of invalidating a 
candidature or a nomination or an election. Ti). 369, 
col. 2; p. 370, col. 1.} 

The Vice-Chairman of a Municipality is not an 
‘‘officer*’ within the meaning of s 4(a) of the Madras 
District Municipal it ies Act anJ i.s not incom]>eteiit to 
stand for election to the Municipal Council, (p. 370. 
col. 2.J 

Where a Vice-Chairman of a Municipality, who was 
acting as Chairman during the temporary absence of 
the Chairman, himself scrutinised and passed his own 
nomination paper in the mailer of nomination of 
candidates for a vacancy in his Municipal ward : 

Held, that r. 32 of the rules for the conduct of 
elections was thereby broken but such breach would 
not inyaidate the subsequent election unless it was 
proved that the result of the election was materially 
affected by such breach, [ v . 370, col. 1.) 

'V here a finding by a Court that the result of an 
election was materially affected by a breach of the 
Election Rules is based on no evidence and is contrary 
to a rule governing the conduct of elections, the Court 

“SrS J ‘! d h -1 Ve exercised i,s jurisdiction with 
! anty 50 aS - t0 "; lrnint interference by 

intem^tafinn ft f m r f v !f lon - a erroneous 
k 2 SSn,K°l “ f b> ' a Subordinale Own unless 

« b °J 13 a maller Quite within 

not an,ounl ,0 n,a,erial 

y" d V 115 °f A ct V of 1903 
and s. 107 of the Government of India Act 

JI a j? High Court to revise an order 
of the Court of the Subordinate Judge, 

X ™ tSi ated 4lh ,uIy 1924 ' in ° p - 

Messrs. T. ft. Ramachanda hjer and S 

Sl Messra for tlle • Petiti ° ners - ' 

Messrs. 1 M. Krishnasawmi Iyer and N 

Wama Krtihn a Iyer , for the Respond: 

JUDGMENT.-The petitioner asks 
this Court to set aside the order of the 

rsr m °' p 7 ° f 1924 ° n ns 

t inn p 1 ] 1 , wa8 a petition under the Elec- 

S R \r CS - fra T S 6 ^ under lhe Madras Dis- 

tnct Municipalities Act, V of 1920 to set 


during the temporary absence of the Chair- 
man, had broken r. 32 of the rules for the 
conduct of elections of Municipal Council- 
lors. in that he. in the matter 01 the nomi- 
nation of candidates for the vacancy in this 
ward, had himself scrutinized and passed 
his own nomination paper. Whether in thus 
holding that there was a breach of r. 32 
lie did find at all or did properly find 
that this violation had materially affected 
the result of the election and, therefore, 
lie had jurisdiction to set aside the elec- 
tion, is the chief point argued before us. 

At one stage in its order the lower 
Court seems to hold that the mere breach 
of the rule itself rendered the election void 
and, therefore, “there is no need to consider 
whether the result of the election was 
materially affected." Later on it holds that, 
as the result of the petitioner's breach of 
the rules was that voters voted for a can- 
didate who was not validly nominated, the 
result of the election was materiallyaffected. 
The two findings seem different aspects of 
the same conclusion rather than two differ- 
ent conclusions. 

. One of us, Wallace, J„ as already held 
in a case reported as Ahmad Thambi Mari- 
can- v. Bacasa Maracayar (1) that a breach 
of the Election Rules will not in itself 
justify an Election Court holding that the 
election is invalid and must be set aside. 
It has to be further proved that that 
breach of the rules materially affected the 
result of the election. That follows from 
the plain words of r. 11 of the "Rules for 
decision of disputes as to the validity of 
an election. IVe have heard nothing now 
in the argument to induce us to modify 
that opinion It does not then follow that 
a breach of the rules regarding the nomi- 
nation ipso I aclo renders void or invalid 
the election carried through by means of 
such a breach, rhere is no rule 
which says so and if a breach of any such 
ru e automatically carried with it the in- 
™ of , a nomination or candidature so 
that the election following thereon would 

be invalid also, r. 11 is a superfluous rule. 

The lesult of the election, therefore must 
be affected in some other way than by the 
mere breach^ of the rule, that is* the 
breach must in itself have resulted in and 
produced some other result which has in 


The lower Court found that' the neli 

34 
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itself the effect of invalidating a Candida- really of the same complexion as Ahmad 

ture or a nomination or an election, as for 

example, the breach must have resulted in 
the candidature of some one incompetent 
to stand or the nomination of some one 
who could not be validly nominated. The 
real question, therefore, which the lower 
Court had to put to itself was, supposing 
that the rule now found to have been 
broken had not been broken and the no- 
mination proceedings had been conducted 
by the proper authority properly constitut- 
ed under r. .'12, would the result, namely, 
the petitioner's nomination, have been 
different? Would the'petUioners nomina- 
tion have been invalid either because he 
was incompetent to stand for election at 
all or because his nomination paper was in 
some way defective, or would the result 
have been just what it was, namely, that 
the petitioner's nomination was valid aud 
his candidature proper? If the latter, we 
find it impossible to hold that the result 
of the election was materially affected by 
the breach of the rules. We are clear also 
that the lower Court had not looked at the 
case from that point of view. It has simply 
held that as there was a breach of the 
rules, therefore, the nomination was invalid 
and, therefore, an election comprising an 
invalid nomination was itself invalid and 
its result was, therefore, materially affected. 

The next point is whether this failure of 
the lower Court to look at the question 
from the right point of view is a mere 
question of an erroneous interpretation of 
r. lion which the Court has jurisdiction 
to come to a wrong as well as a right in- 
terpretation, or is a matter of the exercise 
of jurisdiction with material iiregularity 
so as to give this Court jurisdiction to 
interfere under s. 115 of the C. P. C. It 
appears to us that this is a case where 
there is no evidence before the lower Court 
on which it could come to a finding that 
the lesult of the election had been mate- 
rially alfected. The evidence before it was 
onlv on the question whether the rules had 
been broken and the Court found that the 
rules had been broken. It has really not 
proceeded further than that, and there 
!vas no evidence before it to justify any 
further finding. The lower Court s finding, 
therefore, that the result was affected was 
a finding based on no evidence and con- 
trary to r. 11, and it has, therefore, exer- 
cised its i'lrisdiction with material ir- 


jccubrily/ This case appears to us one 


— *— * A IV 

Thambi Maricari v. Bavasa Maracayar (1). 

We are not impressed with the argument 
of respondents that the general principle 
of law that a mau shall not be a judge in 
his own cause should be applied and will, 
if applied, lead to the result that the Vice- 
Chairman's proceedings are wholly illegal 
and invalid and, therefore, the whole elec- 
tion is invalid. That is to introduce a 
principle at variance with r. 11. We are 
not also clear why this salutary principle 
should punish the innocent with the guilty 
and invalidate nominations of other candi- 
dates than the Vice-Chairman’s equally 
with the Vice-Chairman's himself. It was 
obviously to prevent such untoward results 
that r. il was enacted. 

The respondents have contended that by 
force of s. 49 of the Madras District Muni- 
cipalities Act the Vice-Chairman is incom- 
petent to stand for election because he is 
an “officer” of the Municipality, and the 
lower Court in a sort of aside in para. 12 
of its orders seems to accept this conten- 
tion. It is not very clear whether it con- 
siders its finding on this point as sufficient 
to justify a conclusion that the result of 
the election had been materially affected, 
but even if it did, we think here also it has 
erred in jurisdiction. Its inference no doubt 
will be correct in law if the Vice-Chair- 
man were an “officer of the Municipality 
within the meaning of s. 4 (u) but it is quite 
clear that he is not. Rule 32 itself clearly 
contemplates that the Vice-Chairman may 
himself be a candidate for a ward while ho 
is the Vice-Chairman; and so may the Chair- 
man. Section 12, sub-s. 5 of the Act would 
also imply that it is not necessary for the 
Chairman or the Vice-Chairman to resign 
their posts before they can stand for elec- 
tion as Councillors. This again is not a 
case of a mere mistake in interpretation of 
s 4!) It is the question of whether the 
Vice-Chairman is or is not wi*hin the mean- 
ing of the word "officer;’ in that section, and, 

as we have alieady pointed ou ^ r ; 32 . 1,sel J 
makes that point quite clear and the lower 
Court cannot legally base its finding that 
there has been a breach of r. 32 on a 

ground which r. 32 itself contradicts The 

Rule must be accepted or rejected in its 

en The lower Court has found also that the 
rule directing that four days, no tice of the 
poll should be given baa been violated. But 
there was no evidence befoie it that ns 
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violation lies affected the result of the Elec- 
tion. The lower Court has not in fact 
recorded any finding that this violation of 
the rules affected the reetilt of tlie election, 
nor has it set aside the election because of 
its finding on this fact. Its order, therefore, 
setting aside the election is not based on this 
finding. 

The petitioner has argued that r. 32 
doe9 not apply at all when there is a Chair- 
man appointed but he is temporarily absent. 
He contends that the rule applies only when 
there is no Chairman appointed at all. But 
it is quite a plausible and reasonable inter- 
pretation of r. 32 that it applies when 
there is no Chairman in charge, that is, 
when there is an appointed Chairman but 
he is temporarily absent. In any case, we 
consider that the point is a mere matter of 
the interpretation of this particular rule, 
and, unless that interpretation was un- 
reasonable or perverse, a mere erroneous 
interpretation by the lower Court is a 
matter quite within its jurisdiction and 
would not amount to material irregularity 
in the exercise of jurisdiction. We are not 
prepared to hold that the lower Court in 
so interpreting r. 32 exercised its juris- 
diction with material irregularity. 

However, as we find, for reasons already 
given that the lower Court has not really 
decided the question whether the result 
of the election was materially affected, the 
lower Court’s order cannot be supported, 
and must be set aside and the case sent 
back to it to be re-heard in the light of 
the remarks that we have- made above as 
to whether the result of the election has 
been materially affected by the breach of 
the rules which it finds did occur. We order 
accordingly and direct the costs to abide the 
result. 

also of the memorandum of 
Order set aside. 


This disposes 
objections, 
v n. v. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil. Appeal No. 37u of 19.4. 

August 21, 1925. 

Present: — Mr. Dalai, -T. C. 

SAJJAD ALI KHAN- Di-.h-n'I' ant— 
Appellant 
versus 

JAGMOHAX DAS— Plaintiff— 
Respondent. 

Civil Procedure Code i.lcf Y of llVb\ n - VI l, r. II 
(c\ 0. XXXIII , r. 0. XLIV, r. I— Application for 
leave to appeal as pauper, dismissal of- Procedure-- 
Appeal, memorandum of , order on ('» urt-fecs, 
payment of— Presentation of memorandum of appeal, 
mode of. 

Ail application for leave to appeal as a pauper and 
the memorandum of appeal accompanying such appli- 
cation must be treated as two separate documents and 
if the Court dismisses the application for leave to 
appeal as a pauper summarily under t he proviso to r. 1 
of 0. XLIV of the C. P. (\, or after enquiry on the 
ground that the applicant is not a pauper, the Court 
should pass a separate order on the memorandum of 
appeal directing the appellant to pay the Court-fee 
within a certain time, with a penalty attached of his 
appeal being liable to bo dismissed for want of such 
payment, [p. 372, col. l.J 

Rule 3 of 0. XXXlIi of t he C. 1*. C.. read with r. 1 
of 0. XLIV of the Code, applies only to the presenta- 
tion of an application for leave to appeal ;»$ a pauper 
and has no application to the presentation of tho 
memorandum of appeal which must accompany such 
application, [ibid.) 

Appeal against an order of the District 
Judge, Lucknow, dated the 21st July 1924, 
dismissing that of the Additional Judge, 
Small Cause Court, Lucknow, dated the 31st 
March 1924. 

Mr. M. Wasim, for the Appellant. 

Mr. Aditya Prasad, for the Respondent. 

JUDGMENT.— The defendant Sajjad 
Ali took proceedings under 0. XLIV, r 1 . 

That rule lays down that any person en- 
titled to prefer an appeal who is unable 
to pay the fee required for the memoran- 
dum of appeal may present an application 
accompanied by a memorandum of appeal 
and may be allowed to appeal as a pauper 

subject in all matters, including the pre- 
sentation of such application, to the pro- 
visions relating to suits by paupers in so 
far as those provisions are applicable. 
There is also a proviso for summary rejec- 
tion. 1 he application to appeal as a pauper 
was summarily rejected in terms of the 
proviso tor. 1. The application was present- 
ed with a memor ndum of appeal on •-nib 
A Prill924 and thee,, plicalion' E 
on 15th May 1924. No order was passed bv 

Bppea e i 8rned Judgc ° n 116 rcrawacdum c< 



SAJJAD AM KHAN* V. 

Subsequently on 8th July 1924 the de- 
fendant put in an application that proper 
Court- fee for the memorandum of appeal 
may be received. This application was 
treated as one under s 149 of the C P. C. 
and rejected. The defendant has come here 
in second appeal. 

The first objection taken was that no 
second appeal lay. In my opinion the pro- 
per order for the lower Court to pass was to 
reject the memorandum of appeal. This 
would amount to a decree dismissing the 
appeal and a second appeal would lie from 
that decree. The lower# Court has over- 
looked the fact that on 30th April 1924 
the defendant Sajjad Ali Khan not only 
presented an application to appeal as a 
pauper but also a memorandum of appeal 
on which some decree ought to have been 
passed. When the defendant applied to 
pay Court-fee what he stated in substance 
was that his appeal may be heard and the 
lower Court passed a decree dismissing the 
appeal on the ground that the appeal was 
such as could not be heard for want of 
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plaint is to be supplied along with an ap- 
plication to sue as a pauper. If that ap- 
plication is accepted, the application is 
treated as a plaint and if it is not accepted 
it is rejected and the law provides for the 
tiling of the plaint subsequently on payment 
of proper Court-fee under r. 15 of 0. XXXUI. 
The distinction in 0. XLLV of presenting 
a memorandum of appeal along with an 
application to sue as a pauper is made 
with an object because the time at the dis- 
posal of an appellant is limited and it would 
be unfair to deprive him of his light to 
appeal on payment of a proper Court-fee 
in case of his application to appeal as a 
pauper being disallowed. For the institu- 
tion of a plaint the time at the disposal of 
the plaintiff :s comparatively much longer 
and even after procedure resulting in the 
dismissal of his pauper application, he 
would have time to sue on payment of 
proper Court-fee. I am of opinion that the 
presentation of the memorandum of appeal 
through a Pleader was not a breach of the 
rules and did not entail the penalty of rejec 


payment of Court-fee. Personally I hare 
always adopted the procedure of consider- 
ing the two documents presented under 
0. XLIV, r. 1 as separate. Whenever I 
happened to dismiss the application to ap- 
peal as a pauper summarily under the pro- 
viso to r. 1 or after inquiry on the ground 
that the applicant was not a pauper, I 
passed a separate order on the memo- 
randum of appeal directing the appellant to 
pay the Court-fee within a certain time with 
a penalty attached of his appeal being liable 
to dismissal for want of such payment. In 
my opinion, that is the correct procedure 
which ought to be followed having regard 
to the provisions of 0. VII, r 1_1 (c) which 
apply to plaints read with s. 107 (2) of the 
C. P. C., which makes the provisions relat- 
ing to suits applicable to appeals. 

A point was taken that the application 
to appeal as a pauper was not^presented 
personally as required by 0. XXXIII, r. 3 
which also governs the provisions undei 
0 XLIV. This defect was, however, 
cured by the lower Court accepting presen- 
tation of the application and taking action 
thereon. Apart from that, the rule would 
apply to the presentation of the application 
to appeal, asa pauper and not to the pre- 
sentation of the memorandum of appeal. 
The difference between 0. XXX11I l elating 
to plaints and 0. XLIV relating to pauper 
appeals is that in the case of a suit, no 


tion of that memorandum. 

When the defendant put in an applica- 
tion to pay Court-fee. his memorandum of 
appeal was existing without any order 
being passed thereon, so no question of 
limitation arose. The only order which the 
Court could pass would be to fix a time 
within which the Court-fee was to be paid 
with the attachment of a penalty that the 
memorandum would be rejected on non- 
payment of such fee within the time 
limited. The matter has been considered at 
great length by a Bench of the Bombay High 
Court in AchUt Ramchandra v. Naijappa. 
(1) aud the opinion of that Court has teen 
approved of by the Calcutta and Madras 
High Courts [ Raclia Kanin Saha v. Deben- 
dra Narayan Saha (2) and Ndlavadivn 
Ammal v. Subrumania Pillai (3)]. AIL the 
contentions of the learned Counsel for the 
plaintiff- respondent are met in that judg- 
ment. The learned Counsel argued that 
acceptance of Court-fee will be contrary 
to the provisions of ss. 4, 0 and 28 of 
the Court Fees Act, Their Lordships of 
the Bombay High Court explained that in 
a case like the present there was no ques- 
tion of icceiviug, or filing, or exhibiting, 
or acting upon an insufficiently stamped 

It . L’l I ml. Cuss. 337; 38 B. 41; 13 Bern, b- K - 

70 Ind. Cns.101; 49 0.680; (1922) A. I. It. (C.) 
506; 27 C. W. N. 5G6; 38 C. L. J. 78. 

v 3; 36 hid. Cm. 017; 40 31. Obi; 31 31. L. J. -W. 
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document, as if it were sufficiently stamped 
but of determining what, if any, opportunity 
.the appellant can claim under the law tor 
.removing the objection on the score of the 
insufficiency of the stamp. On the date 
when the memorandum of appeal was pre- 
sented the law did not srequire any Court- 
fee stamps because it was accompanied by 
an application to appeal as a pauper. The 
payment of Court-fee was rendered 
necessary subsequently when the applica- 
tion was rejected and then if the lower 
Court had given the defendant an opport- 
unity to pay Court-fee, he was willing to 
carry out such an order. Considerations 
in the ruling of the Patna High Court 
quoted by the appellant's learned Counsel 
were different. In Ram Sahay Ram Pandey 
v. Kumar Lachmi Narain Singh (4) the 
appellant had deliberately and to suit his 
own convenience paid on his appeal an 
insufficient Court-fee. Such was not the 
case here. As already pointed out, when 
the memorandum of appeal was presented 
the defendant was privileged to present it 
without payment of Court-fee. 

I set aside the order and decree of the 
lower Court and direct that if the proper 
Court-fee is paid by the defendant in the 
lower Appellate Court within one month 
of to-day’s date his appeal shall be heard 
by the lower Appellate Court and disposed 
of according to law. Cn non-payment of 
• such Court-fee within the time specified 
this appeal shall stand dismissed with costs. 
Cn payment of the Court-fee costs here and 
heretofore shall abide the result. If the 
deposit is made in the Trial Court the 
offije shall put up a report as to the refund 
of the Court-fee on this appeal. 

z. K. Order set aside. 

(4) 42 Ind. Cas. G75; 3 P. L. J. 75; 5 P. L. W. 18. 


OUDII JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. 56 op 1925. 
July 22, 1925. 

Present .-—Mr. Simpson, A. J. C. 
GAJADHAR— Defendant- Applicant 


• versus 

AULAD HUSAIN— Plaintiff— Opposi: 

Party 

Civil Procedure Colt (Act V of 10JS),s. U o-Q 

f ist ~hrror of law —Rtvision— Inter/ trtiict 
High Court. 


AOLAD HUSAIN*. 0,0 

Tlic High Court will not ordinarily interfere with 4 
finding of fact iu revision. 

Where a Court has jurisdiction to decide a question 
of law, the mere fact that its decision is erroneous is 
no ground for interference in revision. 

The question whether the death of une of the 
arbitrators to whom a dispute had been referred for 
decision renders an award made bv the remaining 
arbitrators invalid, is a question of law. and the mere 
fact that this question is decided erroneously by a 
Court having jurisdiction to decide it will not render 
its decision open to interference in revision. 

Application against an order of the Addi- 
tional Subordinate Judge, Fyzabad, dated 
the 3rd February 1925, confirming that of 
the Munsif, Akbarpur, Fyzabad, dated the 
25th October 1924. 

Mr. K. P. Misra for Mr. G. N. Misra, for 
the Applicant. 

ORDER.— This is an application under 
s. 115 of the C. P. C. in revision. There 
was an arbitration and a decree in terms 
of the award. This was in the Court of the 
learned Munsif of Akbarpur. An appeal from 
this decree was heard by the learned Adi- 
tional Subordinate Judge of Fyzabad and 
was dismissed. The grounds of revision 
are that the award was signed by only 
nine out of the twelve arbitrators, that one 
of the arbitrators having died, the arbitra- 
tion fell through, and because two arbitra- 
tors who were alive hut who did not sign 
the award, did not do so, because they did 
not agree to the decision. The finding of 
the learned Additional Subordinate Judge 
is that the two arbitrators, who were alive 
and who did not sign, were absent at the 
time the award was signed, but had pre- 
viously consented to the decision. This 
Court will not ordinarily interfere with a 
finding of fact in revision. As regards the 
point that one of the arbitrators had died, 
this means rendering the award invalid. 
This is a question of law which the Court 
below had jurisdiction to decide. If it was 
wrongly decided there is no ground for 
revision. 

The application is dismissed. 

z. k. Application dismissed. 
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\GfiST OF THF. B. N. «. Co. LTD. V. 

PATNA HIGH COURT. 

Second Civil Appeal No. 267 of 1923. 
July 1, 1925. 

Present:— Justice Sir B. K. Mullick, Kt., 
Aciing Chief Justice, and Mr. Justice 
Kulwant Sahav. 

AGENT of the BENGAL NAGPUR 
RAILWAY COMPANY Ltd.— Defendant 

—Appellant 

versus 

HAMIR mull chagan mull 

and another— Plaintiffs -Respondents. 
Limitation Act (IX of 1908), Sch. /, Art. 31— 
Kail ways Act (I X of 1890), s. 77— Goods entrusted to 
Railway for carriage— Son-delivery— Damages, suit 
for- Limitation— Sot ice, whether necessary. 

Where compensation is claimed for non-delivery 
of goods entrusted to a Railway Company for carri- 
age, the suit, whether laid in tort or contract, is 
governed by Art. .‘11 of Sch. I to the Limitation Act 
and must be brought within one year from the date 
when the goods ought to have been delivered, [p 374, 
col. 2.) 

Non-delivery of goods entrusted to a Railway Com- 
pany for carriage constitutes “loss" within the meaning 
of s* 77 of the Railways Act and, therefore, notice under 
s. 77 of the Railways Act must be given before a suit 
for' the recovery of damages for non-delivery can be 
maintained, fp. 375, col. 1] 

Case-law referred to. 

Second appeal from a decision of the 
District Judge, Manbhum, dated the 2nd 
January, 1923 setting aside that of the Sub- 
ordinate Judge, Purulia, dated the 8th June 
1922. 

Mr. A. B. Mulcherji, for the Appellant. 

Mr. P. Dayal, for the Respondents. 

JUDGMENT. 

Mullick, Actg. C. J.— The plaintiffs 
consigned 25 bales of cloth to themselves by 
the Bengal Nagpur Railway Company to be 
carried from Assansol to Barahhum. The 
goods were entrusted to the Railway on the 
25th August 1918. On the luth September 
1918 only 24 bales were delivered and one 
bale was missing. On the 21st August 
1921 the plaintiffs brought a suit before the 
Subordinate Judge of Manbhum claiming 
compensation for non delivery. The Sub- 
ordinate Judge dismissed the suit: 

An appeal was taken by the plaintiffs to 
the Court of the District Judge and he on 
the 2nd January 1923 reversed the decision 
of the Subordinate Judge and gave the 
plaintiffs a decree for Rs. 950 as compensa- 
tion with costs. 

The present second appeal is preferred 
by the Agent of the Bengal Nagpur Railway 

Company. . ... , 

A preliminary point which uas r.ot 
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taken in the. memorandum of appeal to this 
Court has first to be noticed. 

It appears that in the Court of the Sub- 
ordinate Judge the plaintiffs correetlv im- 
pleaded the Railway Company as the defend- 
ant but in the Court of the District Judge 
the respondent named was the Agent of the 
Bengal Nagpur Railway. This was clearly 
an error, for having regard to the fact 
that it was the Company that was sued in 
the Trial Court there can be no doubt that 
in the District Judge's Court the plaintiffs 
intended to implead the 8ame party and 
that they misdescribed him as the Agent of 
the Railway. The present appeal is preferred 
by the Agent and in any view of the 
matter he cannot now be heard to say that 
the appeal cannot proceed merely because 
he was impleaded in his personal capacity 
in the lower Appellate Court. 

^ The next two points are more substantial. 
The first of these is whether Art. 31 of 
the Indian Limitation Act or Art. 115 
governs the suit. The learned District Judge 
relying on the case of Radha Sham Paia 
v. Secretary of State for India (1) held that 
where the consignee is the plaintiff Art 31 
applies but if the consignor is the plaintiff 
then Art. 115 operates Upon the authorities 
this view cannot be supported. The follow- 
ing decisions show that whether the suit 
is laid in tort or contract if compensation is 
claimed for non-delivery of goods entrusted 
to a carrier the period of limitation is one 
year as prescribed by Art. 31 and that 
the residuary Article has no application: 
Indian General Navigation Co, Ltd. v. 
Nanda Lai Banik (2), Jaldu Venkatasuba 
Rao v. Asisatic Steam Navigation Company 
of Calcutta (3). Mutsaddi Lai v. Bombay 
Baroda and Central Indian Railway Co., 
(4). Vally Mahomed Ilaji Gunny v. Nederland 
SyNavigation Co., (5), Gobind Ram Maruari 
v. East Indian Railway Co. (6) [decided by 
Dawson Miller, C. J., and KulwantSahav. J., 
on the 22nd June 1923], The East Indian 
Railway Co. v. Sagar Mull (7) decided by 

(1) 31 Ind. Cas. 130; 44 C. 16; 20 C. W. N. 790; 23 0. 
L. J. 547. 

i2) 3 Ind. Cas. 469; 13 C. W. N. 851. 

(31 30 Ind. Cas. 840; 39 M. 1; 29 M. L. J. 342; 2 L. 
W. 805; 18 M. L. T. 236; (1915) M. W. N. 644 (F. B.). 

(4) 58 Ind. Cas. 517; 42 A. 390; 18 A. L. J. 377; 2 U. 

1 (5) 80 Ind. Cas. 612; 27 C. W. N. 806; (1924) A. I. R. 
((y ) 1 73 

(6) 71 Ind. Cas. 565; 4 P. L. T. 331; (1923) A. I. R 

a ’ a 7i ) 8 1 9lnd. Cas. 67?; 6 P L T 559; 4 Pat. 482; (1925) 

A 1. R. 'Pat ;■ 6U. 
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^ TT ^ «« j —Rent, nr ram of. suit to ivcowr -.D/.venicn! to <«?/ 

Ross and Kuhvant Sahay, J J., on the -aia r<n ,_/j e / at , oaJ fc,j, „/ landlord an ! t ■ >nnt -Deundont 


- .... . , rent—Rclationth ip of landlord and (• n-ntt-lkundont 

January 1925. Here the claim is for com- nritentit ied to ^session <>; m >./-/• iwima* ayuin* 

rv-nsation for breach of contract on account, plaintiff -Suit, whether mointoiunUe. 

of non-delivery and should have been made "£■ f nd- 

within one year from the date w hen t ie a , lt hp [,) the | an j „ n ^ 0 r n A-.iW.yn .•.v-cut?.l i.ylum. 

goods ought to have been delivered, the It wa s further alleged that even if the kMiv.t whs 

suit has, therefore, been brought long after not proved, the defendant had »««i Jj'J ^ 

fkev An* plaintiff and that th»' rehti'..n*lnp an i 

th© due d©t6. . , . , .• ^ tenant exist a d between I lie* parties. The <1 'fondant >vt 

The other point is whether a notice under a . {ja ; ?f -.p r01 ,ri.*t.uy title n. the lan I. H- did n**t 

8. 77 of the Indian Railways Act was neces- ac j m i t that h? was a tenant of ihe pl-iiutiff at all and 
sarv in this case. It is found as a fact by denied the k-ibuliyat and the payments "f ivnt allied 

Jnricrt that. Tin notice by the plaintiff. It was found that the hMni ; i \\m 


the leariied District Jrig : that no notice 
was served but the learned Judge noias ^ t | l# v piaintitT. Plaintiff also fiifod m show thm 
that as the suit is brought for non-delivery the aefondaut was not entitled to possession of tin- 

• A 1 "" . / i 1. I ^ n r» D All- 1 1 


(8). That judgment, however, has been dis- 
sented from in later cases in this Court 
and also in the Calcutta High Court, see 
Great Indian Peninsular Railway Co. v. 
Jitan Ram and Nirmal Ram , (9), East 
Indian Railway Co. v. Netram Genesh I/il 
(10). Assam Bengal Railway Co v. Radhika 
Mohan Nath (11), East Indian Railway Co. v. 
Sheo Prasad and Ram Prasad (C. R No. 118 
of 1924 decided on the 28th May 1924). These 
authorities show that non-delivery consti- 
tutes loss within the meaning of s. 77 and, 
therefore, the sendee of notice under the 
provisions of that section is essential. 

On both these grounds, therefore, the 
plaintiffs must fail. The appeal is accord- 
ingly decreed with costs throughout and 
the suit is dismissed. 

Kulwant Sahay, J.— I agree. 

K. A ppeal dismissed. 

(8) 69 Ind. Cas. 103; 3 P. L. T. 215; (1922) Pat. 145; 
(1922) A. I. R. (Pat.) IOC. 

(9) 72 Ind. Cas. 410; 2 Pat. 442; 4 P. L. T. 173; (1923) 
Pat. 82; 1 Pat. L. K 169; (192.1) A. I. R. (Pat.) 285. 

(I0i 75 Ind. Cas. 26; (1921) A I. R. (Pat.) 812. 

(11) 72 Ind. Cas. 714; 28 C. IV. N. 438; (1923) A. I. R. 
(O.i 307. 


never agivnJ to pav rent i«» linn; •»» h" <v»ul<l l ot pro- 
C3.-1 uutfor s. 32 li\.f tV Oil i U t*. A't :t> ho had 
failed t< » prove that tli • relationship "f landlord anil 
tenant existed between biin and the defendant; he 
could not succeed under >. 1*27 of the Oudli Rent Act 
.as he had failed to show tint the d/fendmt was a 
person not entitled to the possession of the hind, 
[p. 378, col. 2.1 

Second Rent appeal against a decree 
and order of the District Judge, Kyzahad, 
dated the 6th August 1924, reversing that of 
the Assistant Collector, First Class, Sultan- 
pur, dated the 7th May 1923. 

Mr. Ali Muhammad , for the Appellant. 

Mr. Niamat Vllah , for the Respondent. 

JUDGMENT.— The taluqdaroi Hasan- 
pui is the plaintiff- respondent. The suit 
was one for arrears of rent. In the plaint 
as originally framed the area was 37 bighas 
9 biswas and the annual rent Rs. 175. The 
date of institution was 12th June 1922. The 
claim was for three years of rent, allowance 
was given for realizations in each 
year, and the balance was sued for. The 
defendant, who is now appellant, denied 
that he was a tenant at all. He said that 
his ancestor had originally been a taluqdar 
and that when his illaqa was incorporated 
in that of Hasanpur a large area was re- 
served as rent free sir land. The land in 
suit was said to be a remnant of this. The 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Rent Appeal No. 23 op 1924. 

May 14, 1925. 

Present: — Mr. Simpson, A. J. C-. 
TAWAKKUL KHAN — Defendant— 
Appellant 
versus 

Raja MUHAMMAD MEHDI ALI KHAN— 
Plaintipf— Respondent. • 

Ouih Jfenf Act {X%II of MU], «. St A, St B, M 


written statement was filed on 25th July 
1922. On 16th August 1922 plaintiff amend- 
ed his plaint, and based his claim on a 
kabuliyat , Ex. 1, a document which is not 
dated. He now stated the area to be 39 
bighas, 19 biswas and 10 biswansis, and the 
rent to be Rs. 225 6 0. The claim became 
one for Rs 298-14-0. The following issues 
were framed: — 

1 . Whether the defendant has overpaid 
rent as mere tenant to the plaintiff or not? 
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The decision was that he had not done 
so, so that all the payments set out in 

the plaint were found to be fictitious. Vatican? nan*™ tkV'i^ ‘VT 

ti0 2 „ ? Wh£th " * he sui > is counts th T . b C 

I cannot find any decision on this issue. 

3. How much rent, if any, is in arrears? 

4. What is the correct rent of the hold- 


ing.' 

5. Whether there was a contract bet- 
ween the parties for payment of the rent? 

On these issues it was found that there 
was no contract between the parties and 
that nothing was due. The 5th issue was 
whether the plaint was defective, because 
some plots which are not cultivated by the 
defendant are shown in the plaint as under 
his cultivation. This issue is no longer of 
importance. In the result the learned 
Assistant Collector dismissed the suit. The 
plaintiff appealed to the District Judge. 

The principal point raised in the appeal 
was evidently the kabuliyat. The learned 
District Judge found that the kabuliijat was 
not proved. He said “As the plaintiff has 
failed to prove the kabuliat, and has based 
his claim upon this contract alone, I cannot 
alter the nature of his suit and give him a 
decree for arrears of rent for the use and 
occupation of the plots in suit." He said “It 
is unnecessary for me to discuss the other 
issues or to decide whether the suit is barred 
by limitation, or whether the defendant 
is a mere tenant of the plaintiff or not, 
and whether the plaint is defective because 
it contains plots which are not in the culti- 
vation of the defendant and soon. Plaint- 
iff's suit fails because he does not prove 
that any rent was agreed upon between the 
parties or was fixed by any Court of compe- 
tent jurisdiction." 

The plaintiff filed a second appeal in this 
Court. A Judge of this Court passed an 
order for remand, and the decision of the 
present appeal turns entirely on the correct 
interpretation of that order. Insofar as 
any question was settled finally between 
the parties by that judgment it cannot 
nowhere opened. My learned brother point- 
ed out that there were other issues besides 
the question of a kabuliyat, namely, whether 
the defendant had ever paid rent as a 
mere tenant to the plaintiff, how much rent, 
if any, was in arrears, and whether there 
was any contract between the parties for 
the payment of rent. He said; 

"In In's grounds of appeal to the lower 
Appellate Court, the appellant not only 


appealed against the decision rejecting the 
kabuliyat, but referred to the entries in the 

pellat< 

ing Ihelcabuliyat and refused toconsider the 
other grounds of appeal, for the reason that 
the appellant ought not to be allowed to 
alter the nature of his suit, and obtain a 
decree for arrear of rent for use and occupa- 
tion of the plots in suit." It was then 
decided that this was too strict a view of 
the law. This is a decision that the 
appellant can be allowed to alter the nature 
of the suit and obtain a decree for arrears 
of rent for use and occupation of the plots 
in suit. The judgment proceeded to discuss 
two cases which were referred to by the 
learned District Judge, and went on “In 
the present suit, it was the appellant's case 
that the defendant had agreed to pay rent. 
He relied in the first place on the kabuliyat , 
but in the event of his being able to prove 
that the defendant has actually been in 
possession of the plots in suit, and has 
actually paid rent to him for them as a 
tenant, he would at anyrate be able to point 
to an implied agreement to pay rent, and, 
to claim arrears for any years in which 
rent had not been paid. There is certain- 
ly a finding by the First Court that 
rent has not been paid. The appellant 
challenged that finding in his grounds 
of appeal, aud it was open to the 
lower Appellate Court either to uphold 
or to reverse that finding. If the lower 
Appellate Court had reversed that finding, 
the result would have been that the rela- 
tionship of landlord and tenant would 
have been found to subsist between the 
parties, and in this case, I do not think 
that the case could have been dismissed 
on the technical ground that the plaintiff 
had in the first place relied onthe kabuliyat." 
The judgment does not goon to say what 
the consequences would be if the lower 
Appellate Court had upheld that finding. 
This is unfortunate, because that is what 
the lower Appellate Court has now done. 
The judgment goes on. “The appellant 
admits that if there were a definite finding 
that the defendant is not a mere tenant, 
but has some kind of proprietary right 
in the plots, the suit will have to be 
dismissed." The point is thus narrowed 
on both sides. On the one hand, if the 
plaintiff can prove payment of rent he is 
entitled to a decree. On the other hand, if 
the defendant can prove any status of a 
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proprietary nature, higher than that of a 
mere tenant, the plaintiff's suit must be 
dismissed. But neither of these points has 
been so found by the learned District 
Judge. The judgment goes on “It is ob- 
jected on behalf of the respondent that the 
plaintiff appellant did not sue under s. 127 
of the Oudh Rent Act, and that if he 
wanted to set up that case he should have 
done so at the earliest possible moment, 
but it appears to me that the main question 
between the parties has from the very be- 
ginning been whether the relation of land- 
lord and tenant subsists between them. 
The case setup in the plaint was that the 
defendant was a mere tenant. The defend- 
ant denied this and claimed to have some 
kind of proprietary title. The plaintiff not 
only set up his kabuliyat, but attempted to 
prove that rent has been paid to him by 
the defendant. The case based on the 
kabuliyat has definitely failed, but there is, 
what seems to me, to be a perfectly legiti- 
mate alternate case, namely, that the defend- 
ant was in occupation of the land with 
the consent of the plaintiff, and had been 
paying rent to him, that he is, therefore, to 
be treated as a tenant, and whether the ac- 
tual section of the Oudh Rent Act that is 
to be applied to the case is s. 32A, s. 32B 
or s. 127, it should be disposed of on 
its merits, and noton the technical ground 
taken by the learned Judge. The First 
Court has already come toa finding, namely, 
that no rent has be?» paid by the defend- 
ant to the plaintiff and that the defendant 
had not been proved to be a tenant of the 
plaintiff. The appeal against this finding 
has not been decided by the District Judge. 
I, therefore, order that the suit be remanded 
to the lower Appellate Court under 0. XLI, 
r. 23 of the 0. P. 0. for a decision on this 
point." 

A remand under 0. XLI, r. 23 means the 
re-admission of the appeal and determina- 
tion by the learned District J udge, but it 
is open to the Court ordering the remand 

to 'direct what issues shall be tried in the 

case. The issue remanded was on the find- 
ing of the First Court that no rent had been 
paid, and that the defendant had not been 
proved to be tenant of the plaintiff. It 
is, here that I find some difficulty in deter- 
mining what the order of remand really 
™ans. The learned District Judge de- 
cided that no rent had ever been paid by 
the defendant to the plaintiff, and if he 
had been free to exercise his own judgment 
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it seems clear that he would have dismissed 
the suit on this finding, but he considered 

that this Court had decided that it was open 
to the plaintiff to fall back on his position 
as proprietor of the land in suit being 
taluqdar of Hasanpur estate, and to say 
that the defendant was liable to pay rent 
whatever his status might be. Having de- 
cided, against his own judgment, that 
some rent must be fixed, the learned Judge 
accepted an agreement between the parties 
that the rent should be Rs. 150, and he 
gave a decree on the basis of that rental. 
The amount came for four years to Rs. tOO 
but as the plaintiff had claimed Rs. 39S-1-U 
only, tlm decree was restricted to that 
amount. 1 do not think that this was what 
the remand order meant. We have seen 
that the remand order was quite clear a9 to 
the effect of a finding that rent had been 
paid, but I conceive that in the event of 
a finding that no rent had ever been paid, 
the learned District Judge was to make 
use of his own judgment and determine 
the rights of the parties with regard to 
the rent claimed. The order of remand 
goes on as follows “If the learned Judge 
comes to the conclusion that the defend- 
ant has been paying rent to the plaintiff, 
and is a tenant of his, he will be able to 
come to a further decision as to whether 
a decree for arrears of rent can be given 
to the plaintiff, If, on the other hand, he 
finds that the relationship of landlord and 
tenant Ins never existed between the 
parties, he will be able to dispose of the 
appeal on the basis of that finding, and 
the appellant will know in what position 
he is in the event of his deciding to sue 
for any relief other than that claimed in 
the present suit." 

When the case came before the learned 
District Judge on this remand he came to 
a finding that no rent had been paid. He 
said “There is no evidence on the record 
which will enable me to give a finding 
that the relationship of landlord and tenant 
exists between the parties, or that rent 
was ever received by the plaintiff from 
the defendant in respect of the land in 
suit" That would have sufficed for the 
dismissal of the suit. It is for the plaint- 
iff to show that the relation of landlord 
and tenant exists or he cannot get a decree 
The only difficulty arises from the existence 
of s. 127 and from the reference to that 
section in the order of remand. Section 
127 runs as follows;-- 
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A person taking or retaining possession 
of land without being entitled to such 
passion may, at the option of the person 
entitled to eject him as a trespasser, be 
| re i ted as a tenant, and shall thereupon 
be liable for the rent of that land at 
such rate as the Court may determine to be 
fair and equitable." 

It is also laid down in s. 32B that a 
suit for determination of rent under s. 32B 
(1) or s. 127 may be joined with a suit 
for arrears of rent under cl. (2) of s 103. 
There is thus a possible procedure by 
which a landlord may obtain a decree for 
arrears of rent from a person who is not 
a tenant, and who has never agreed to 
pay him any rent at all, and the learned 
District Judge has interpreted the order 
of remand to mean that he was not to 
exercise his own judgmant as to whether 
the plaintiff in the present case possessed 
any such right or not. I do not think that 
is what the order of remand meant. I 
interpret it to mean that the suit ought 
not to have been dismissed merely because 
the kabuliyat was not proved. Two other 
aspects of the case ought to have been 
considered. The first was plaintiff’s alle- 
gation that defendant had paid him rent. 
That case has now been disposed of on 
the finding of the District Judge that no 
rent was ever paid. That is a finding of 
fact which cannot be questioned in second 
appeal. The other case which was con- 
templated in the order of remand was that 
the plaintiff although he had never receiv- 
ed rent, might be able to show that the 
defendant was in fact his tenant, although 
no rent had been fixed, or that he was 
a person not entitled to possession at all, 
a trespasser, who could be attacked under 
s. 127. But the order of remand did not 
decide that the plaintiff possessed any of 
these rights. It merely decided that he was 
entitled to set up these pleas. 

I have now to decide what the proper 
order is under the circumstances. One 
course would be to remand the case again 
in order that the lower Appellate Court 
should apply its mind to the question 
whether s. 127 is applicable, not holding 
itself bound to decide the point in plaint- 
iff's favour. But this is the fifth judg- 
ment which has been written in this matter 
and I am unwilling to prolong the liti- 
gation I find that there are enough findings 
< f frvt before me to enable me to dispose 
of the case. The plaintiff brought a suit for 
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arrears of rent and he allged that the terms 
of the tenancy were contained in a kabu- 
liyat. He also alleged that he had received 
payments of rent from the defendant. The 
defendant set up a qna.vi-proprietary title. 
He did not admit that he was plaintiff's 
tenant at all. He denied the kabuliyat, 
and he denied the payments of rent. We 
now possess findings of fact, which cannot 
be challenged in second appeal, that the 
kabuliyat is not genuine, and that no rent 
was ever paid. The plaintiff can set up 
no case under s. 32A, because no rent 
has been agreed upon between him and 
his tenant, nor can he proceed under 
s. 32B because he has failed to prove 
that the defendant is a tenant at all. 
Lastly he cannot succeed under s 127, be- 
cause he has failed to show that the defend- 
ant is a person not entitled to possession. 

The plaintiff's case fails entirely. I accept 
the appeal, set aside the judgment and 
decree, of the lower Appellate Court, and 
dismiss plaintiff's suit with costs in all 
Courts. He will however get the cos to 
which were awarded to him by the order 
of remand of my learned brother. 

In view of this decision, respondents’ 
cross-objection fails and is dismissed with 
costs. 

z. k. Appeal accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. 2UI5-B of 1923. 

February 11, 1924. 

Present:— Mr. Kinkhede, A. J. C. 
Sheikh JAMU— Applicant 

7*6 VSll S 

MUHAMMAD IBRAHIM and axothbr- 


Non-Applicants. 

Evidence Act (I n f 1872), s. 92 - Promissory-nett-- 
On demand,' meaning of - Oral agreement re exigibu- 
ty, whether admissible— Oaths Act (Xof 1S73), scope 
/— Agreements between parties in pending 
'ourt, powers of— Civil Procedure Code (Act l of JJOo), 

). XXIII, r 3. . 

A subsequent oral agreement varying the term9 oi a 
>romissory-note as regards its eligibility on demand 

s inadmissible in evidence and cannot be pro* e 

mder s. 92 of the Evidence Act. [p 379, col. 1J 
Saikh Imam v. lshak Ali t 10 Jnd. Cas. /34; 7 Ij- 
39, referred to. t 

An acceptance of the challenge by a party lo ^ 
n u promissory-note to make the declaration about 
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the existence buoIi on Agreement ob ontli mi« 1 the 
luakinR of suMi a declaration on oath in pursuance 
thereof cannot override the provisions of the Evidence 
Act, as the powers of the Court to record agreements 
under 0. XXIII, r 3, 0. P. 0., are restricted to lawful 
agreements only and canuot be extended to one winch 
is not legally provable, fp 379, col. 2.} ..... 

The usual import of the words “on demand in t.ie 
promissory note is that the debt is due unci payable 
immediately, (p. 371), col. 1.1 

lltghraj v. Johnson, 31 Ind. C'as. 880; 11 N. L R. 
189 at p. 192, followed. 

The provisions of the Oaths Act are not intended 
to be utilized in such a manner as would abrogate 
the provisions of the Kvidenoe Act. [p. 371), col. 2.) 

Application for revision of a decree of 
the Small Cause Court, Amraoti. dated the 
2nd October 1923, in Small Cause Suit No. 
1903 of 15)23. 

Mr. J. G. Ghose, for the Applicant. 

Mr.jU. r. Sharif, for the Non-Applicants. 

ORDER.— The only point worth con- 
sideration is whether a subsequent oral 
agreement varying the terms of a promis- 
sory-note as regards its exigibility on 
demand can be legally proved. In Saikk 
Imam v. lshak Ali (1) it has been held 
that the maker of a promissory note is not 
debarred from setting up against the payee 
a subsequent written agreement by the 
latter not to enforce it. If the agreement 
pleaded in this case had been written I 
think it was provable, otherwise it cannot be 
proved. Section 92, proviso (- 1 ) of the Indian 
Evidence Act is relied upon as not exclud- 
ing evidence of a subsequent oral agree- 
ment and it is argued that a promissory- 
note is not such a contract as is required 
by law to be in writing. To this s. 4 of the 
Negotiable Instruments Act is a complete 
answer. The very definition of a promis- 
sory-note shows that it must be a promise 
in writing. It i 3 , therefore, of the very 
essence of a promissory note that the 
promise to pay must appear in writing. 
The instrument, therefore, embodies a con- 
tract in writing which the law requires 
should be in writing. The usual import of 
the words “ on demand " in the promissory- 
note js that the debt is due and payable 
immediately, vide Mcghraj v. Johnson (2). 
lo allow evidence of an oral agreement to 
be given would be to override the express 
contract embodied in the promissory- note 
to pay immediately and s. 92 of the Evi- 
dence Act would preclude such proof 
being admissible under law. The conten- 
ion therefore, fails. It has been argued 
that the applicant was challenged to make 

21 Cas. 734; 7 N. L. R. 39. 

(2) 31 Ini. Ca». 880; 11 N. L. R. 189 at p. 192, 
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the declaration about the existence of the 
alleged agreement on special oath and he 
accepted the challenge and made the 
declaration, and that in view of the state- 
ment made on special oath in the course of 
the proceedings the Court below was bound 
to give effect to the agreement of the parlies 
arrived at as regards the truth or other- 
wise of the matter stated. It is pointed out 
that the statement is conclusive under the 
Indian Oaths Act. 

All this contention is correct, but the 
learned Advocate ignored one very import- 
ant circumstance in arguing this point ; he 
forgets that the Indian Oaths Act itself 
treat this statement or declaration on 
special oath not merely a statement but 
“evidence ’’ The only effect of the challenge 
and of its acceptance was to establish 
beyond doubt the existence of an oral 
agreement between the parties and that the 
plaintiff lost his right to rebut the evidence 
so given, and nothing more. The provisions 
of the Indian Oaths Act are not intended to 
be utilized in such a manner as would 
abrogate the provisions of the Indian 
Evidence Act. 

The argument that the parties must be 
deemed to have agreed to have the matter 
in dispute between them decided by the 
special oath of one of them and not by any 
adjudication at the hands of the Court and 
that the moment the agreement was made 
and recorded and the oath administered 
the Courts’ jurisdiction became restricted 
to giving effect to the agreement of the 
parties and to decide the case in terms 
of the agreement and on the merits. 
This argument is also one which cannot 
prevail. Order XXXIII, r. 3, 0. P. 0., 
which deals with the question of Courts' 
power to record agreements arrived at 
during the pendency of the suit restricts 
the Courts’ power to only such agreements 
as are " lawful If the oral agreement was 
not legally provable, I would not be prepar- 
ed to hold that the parties could make 
it the subject of an adjustment or that 
the adjustment was such an adjustment 
as could be said to have been lawfully 
arrived at and as would oust the Courts’ 
jurisdiction to deal with the merits of the 
case. 

It must, therefore, be held that the oral 
agreement is conclusively established but 
that the law of evidence intervenes and 
says that it is an inadmissible piece of 
evidence which the Court is precluded from 
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!l^ S tlfh,I he Co t Y rts ’ jurisdiction to time on the ground of illness. The prayer 
leuie he case on the merits therefore was rejected and the re-hearing case dis- 
remained unaffected and I do not see any missed for default. On the same day 
reasons to interfere with the decision namely, the lGth February 1924, the Court 
arrived at, I, therefore, reject the petition on the application of the plaintiff passed 
with costs. the final decree for the sale of the mnrt. 

K. s. d. letition rejected. gaged properties. 0 

Cl. K. I), 1 Q9i rlofonrlont 


CALCUTTA HIGH COURT. 

Appeal from Order No. 179 of 1924. 
March 13, 1925. 

Present .—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 
JOGENDRA NARAYAN DAS- 
Defbndant— Appellant 


the final decree for the sale of the mort- 
gaged properties. On the 25th February 
1924 the defendant filed an application 
for setting aside the order dismissing his 
application under 0. IX, r. 13. That appli- 
cation was registered and finally disposed 
of on the merits on the 7th April 1924. 
The present appeal was filed in this Court 
on the 15th May 1924 against the orders 
dated the 16th February and the 7th April 
1921, namely, the orders by which the lower 
Court dismissed his application under 0. 
IX, r. 13 and the application under 0. IX, 
r. 9 for the restoration of his previous ap- 
plication. 


versus 

SATYENDRA CHANDRA GHOSE 
M01JL1K— Plaintiff— Respondent. 

Appeal— Murtrja'je suit— Preliminary decree, ex parle 
—Final decree— Order refusing to set aside decree — 
Appeal , whether lies. 

So appeal lies against an order refusing to set aside 
a preliminary decree after the passing of the final 
decree, [p. 380, col. 2.] 

A preliminary decree is an interlocutory order, and 
the right of appeal against interlocutory orders ceases 
with the disposal of the suit. [p. 381, col. 1.] 

Madhu Sudan Sen v. Kamini Kant a Sen, 32 C. 1023; 
9 C. W. N. 8J5 and Sanibala Uasi v. Jchhamoyec Dasi, 
81 I id. Cas. 07 1; 10 C. L. J. 291; (1925) A. I. R. (C.) 
2 1 8, relied on. 

Appeal against an order of the Sub- 
ordinate Judge, Birbhum, dated the 16th 
of February and the 7th of April 1924. 

Dr. Surat Chandra Basak and Babu 
Mukunda Beharxj Mullick, for the Appel- 
lant. 

Babu Panchanon Ghose, for the Respond- 
ent. 

JUDGMENT. 

Suhrawardy, J.— The facts ol this 
case are that the plaintiff-respondent 
brought a mortgage suit against the de- 
fendant-appellant on the 4th May 1922. 
After several adjournments the case was 
fixed for hearing on the 24th July 1923. 
On that day the defendant's Pleader stat- 
ed that he had no instruction and an ex 
parte preliminary decree was passed in 
favour of the plaintiff. The defendant there- 
after applied for a re-hearing of the case 
under 0. IX, r. 13. That application was 
registered and the lGth February 1924 was 
fixed for hearing of the re hearing case. 
Ou that date the defendant applied for 


At the hearing of this appeal a prelimi- 
nary objection is taken by the respondent to 
the effect that the final decree having been 
passed before the appeal was lodged in this 
Court, this appeal is incompetent. In my 
opinion this objection should succeed. So 
far as this Court is concerned it is taken to 
be concluded by authorities that if an 
appeal is preferred against the preliminary 
decree after the final decree has been pass- 
ed, it cannot be heard. The principle upon 
which this view has been taken is that the 
right of appeal from interlocutory orders 
ceases with the disposal of the suit. It has 
been so held in the case of Madhu Sudan 
Sen v. Kamini Kanta Sen (I). There the 
appeal was preferred against an order of 
remand passed under s. 5G2 of the Code of 
1882 (corresponding toO XLI, r. 23 of the 
the new Code) after the suit on remand was 
heard and decided by the Trial Court, but 
there was no appeal from the final decision 
in the suit. It was held that the appeal to 
the High Court from the order of remand 
after the suit was finally decided on 
remand was not maintainable. Maclean, 
C. J., observed thus : "If a party desires to 
avail himself of the privilege conferred by 
s. 588 (0. XL1II, r. 1) in relation to an 
order of remand, he ought to do so before 
the final disposal of the suit. He cannot be 
permitted to wait until after the final dis- 
posal of the suit and then to appeal against 
the interlocutory order without appealing 
from the decree in the suit". There are no 
doubt divergent decisions which have all 

(11 32 C. 1023; 9 C. W. N. 895. 
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been collected and: considered in the case 
of Nanibala Dasi v. Ichhamoyee Dasi (2). 
to which I was a party where it is laid 
down that in a suit for partition an appeal 
against the preliminary decree is incompe- 
tent if filed after the preparation of the 
final decree, it is not questioned that the 
same principle applies to the present case. 
But it is argued by the appellant that the 
right of appeal conferred on a party by 
law under 0. XLUJ should not be taken 
away without any statutory enactment to 
that effect because he has not taken certain 


steps under some other proceeding ; and it 
is argued on the authority of some of the 
cases cited on behalf of the appellant that 
the final decree must be considered to be 
dependent upon the preliminary decree and, 
therefore, if the preliminary decree is set 
aside on appeal, though filed after the 
final decree was passed, the final decree 
must accordingly be set aside. This ques- 
tion wasconsidered in the cases which have 
taken the view affirmed in the case of Nani- 
bala Dasi v. Ichhamoyee Dassi (2). The 
learned Judges have stated that the princi- 
ple underlying the cases which have been 
reviewed in the case of Nanibala Dasi v. 
Ichhamoyee Dasi (2) is that the right of 
appeal against interlocutory orders ceases 
with the disposal of the suit aud that the 
preliminary decree is said to be an inter- 
locutory order because it is an order passed 
before the suit wa6 finally disposed of. If 
the contention of the respondent is given 
effect to, it may lead to many absurd re- 
sults. Every decree depends upon the 
validity of the procedure followed in the suit 
and upon the legality of interlocutory order 
passed in the suit; and if one of such 
orders is appealable, the aggrieved party 
may appeal against that order after the 
decree and cease to care for the decree in the 
suit which may be had at great waste of 
time and money. That is not a desirable 
procedure to follow. I may quote one in- 
stance in order to illustrate my view. Under 
0- XXIII, r. 3 the Court may refuse to pass 
a decree in accordance with the compro- 
mise alleged to have been effected between 
the parties. There is an appeal provided 
against that order. The defendant, if 
aggrieved by that order may appeal from it 
even after a decree is passed on the merits. 
This I do not believe can be the policy of 
the law. ' 



PAUL BROTHERS. 

The present case is much weaker than 
the cases in wliisli the question has been 
examined Here the appeal is not against 
the preliminary decree but against an order 
refusing to set aside the preliminary decree. 
The effect of the petitioner succeeding in the 
appeal will be to revive the application for 
setting aside the preliminary decree; and 
if that application succeeds the preliminary 
decree mav be re-opened and the final decree 
should be taken to be contingent upon the 
result of those proceedings. 1, therefore, 
hold that this appeal cannot proceed and 
must be dismissed with costs, three gold 
mohurs. 

Duval, J.— I agree 

z. k. A piiea l dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. G5 of 1921. 
Way 18, 1925. 

Present:— Wr. Simpson, A. J. C. 

RAM PRASAD BABU— Plaintiff 
—Appellant 
versus 

Messrs. PAUL BROTHERS- 
Defendants— Respondents. 

Vendor ami purchaser- Sale of goods— Delivery to 
bit taken at warehouse of vcmlor— Property, when passes 
— (Spoils despatched at request of buyer— -Vendor making 
delivery conditional on payment of price, effect of - 
Shortage and breakage , liability f»r. 

Plaintiff purchased certain poods from the defend- 
ant at Calcutta and it was agreed that delivery of the 
poods should be taken from the defendant s warehouse 
at Calcutta but that if the plaintiff so desired the 
defendant would forward the poods to Lucknow. 
Plaintiff asked the defendant to despatch the goods to 
Lucknow, which the defendant did, but, instead of 
forwarding the Railway receipt to the plaintiff, the 
defendant sent it to a Rank in Lucknow with the 
instructions that it was to be handed over to the 
plaintiff only on payment of the price of the goods. 
Plaintiff paid the price of the goods and on taking 
delivery of the goods found that there was a shortage 
of goods and that out of those goods which hud been 
despatched from Calcutta a considerable portion had 
been badly damaged either in transit or before they 
were despatched. The plaintiff, therefore, sued tlm 
defendant for a return of the price of the goods which 
had not been delivered iu safe condition to the former 
plus proportionate freight : 

//e/d, d) that delivery having been agreed to bo 
taken at the defendant s warehouse at Calcutta, tho 
property in the goods had passed to the plaintiff and 
that thereafter the defendant was only the plaintiffs 
agent for the purpose of forwarding tho goods to 
Lucknow ; fp. 383, col. L] 

(2) but that the lefeudant having imposed a con- 
dition upon tho plaintiff that he must pav for the 
price of the goods before he would be able to take 
delivery of them at Lucknow, a condition which hail 
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defend an U1> ° n b L eh " en the plaintifl and the 

defendant as his agent, had altered the terms of the 

" contract, the effect of which was that the nro- 

111 the g ,,0,ls l>ad gone back to the defendant and 
that consequently the plaint. IT was not liable Z Jav 
f". more goods than he had actually received at 
Luc vnow m a safe condition ; i p. 383 col %> 1 

(i ;t J , ; al ; tI ,,iere {°re. the plaintiff was' entitled t„ a 
had nfn,l ‘if l"" 0f . U,e )' nce of ,hc goods which 

iVelghT 1 , ^,.S V ^W° h,m,,1US P “ ,I ’ lir,i0nale 

Appeal against a decree of the Third 
Additional District Judge, Lucknow, dated 

he 5th November 1!)23, modifying that of 
the Additional Subordinate Judge Luck- 
now, dated the 22nd November 1922. 

Messrs. Xiamat Ullah and Moti Lai 
bale sen a, for the Appellant. 

Mr. H. C. Dull, for the Respondents. 

JUDGMENT.— This is a second civil 
appeal. Ihe appellant Ram Prasad, a retired 
District and Sessions Judge, was plaintiff in 
the suit. There is little dispute about the 
facts, and of course in a second appeal all the 
lindingsof factof the lower Appellate Court 
must be accepted. The plaintiff, Ram 
Prasad, had acquired the rights of one Mrs. 
Willis. She had taken out a patent fora 
medicine called Splenox, and she had had a 
businessin the sale of this patent medicine. 
Sho had ordered a quantity of bottles, 
complete with capsules, corks and cardboard 
cases, from Japan, hut she had failed to 
pay for the consignment, so it was sold 
in Calcutta by the Tata Bank and was 
bought by Laha & Co. of Calcutta. Ram 
Prasad got information of the facts, and 
he sent his manager Mr. Murphy to find 
out where they were and to see whether 
he could buy them. Mr. Murphy went 
to Calcutta where he ascertained that they 
had been bought from Laha and Co. by 
the defendants Messrs. Paul Brothers and Co. 
of Calcutta. He entered into an oral contract 
with the defendantson behalf of his principal, 
the plaintiff, which was afterwards ratified 
by plaintiff. This contract was that the 
plaintiff would buy these bottles, which 
were contained in wooden boxes or packing 
cases, each of which contained one gross 
of bottles. There were 220 of these boxes. 

The price was to be Rs 16 a box. 

The most important matter in this contract 
Is about the place of delivery. There is a 
finding of fact that the contract was that 
delivery was to be taken at Calcutta at 
ihegodown of Paul Biothers. Mr. Murphy 
says that he tried to get a contract for 
delivery F. 0. R. Howrah, but failed to do 
9 o, and the arrangement was that the 
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plaintiff should take delivery at the wart 
house. It was also understood that if thit 
should prove inconvenient to the plaintiff 
the defendant would send the goods to him 
at Lucknow. 1 agree that in these circum- 
stances die defendant's position, at law, was 
that of plaintiff's agent, and that delivery 
could be effected by the defendant merely 
accepting that position and considering 
himself in possession of the goods no 
longer as owner but. as agent for the buyer. 
The bargain was struck at the end of July, 
but some delay occurred and the boxes 
were not despatched to Lucknow till the 
middle of October. The plaintiff before 
despatch sent the defendant a cheque for 
Iis. 1,000. This was in answer to defend- 
ant's letter dated 9th September 1921, 
Kx. 1. It runs as follows:— 

"Dear Sir, 

With reference to your telegram dated 
6th instant asking for consignment of 
bottles as orderd we beg to state that it 
is necessary to pay the freight for empty 
bottles first here so that we may request 
you to remit Rs. 1,000 through Tata Bank 
paid as an advance and also to be applied for 
the above purpose. On receipt of same we 
shall be pleased to act according to your 
instructions immediately." 

When the boxes reached Lucknow they 
were in a bad state. A large proportion 
of the bottles were broken, some of the cap- 
sules and cardboard cases were damaged or 
missing and there were no corks at all. 

We now reach the real difficulty of this 
case. So far plaintiff could not have suc- 
ceeded. His man went down and bought 
certain boxes which he saw. The arrange- 
ment was that the plaintiff was to take 
delivery at Calcutta. Plaintiff then took 
delivery through the defendant himself 
as his agent, and apparently gave him 
no instructions except to despatch the 
goods to Lucknow. It had been suggestr 
ed by Mr. Murphy that some wiring 
might be done to strengthen the boxes 
provided that this was not too expensive, 
and it appears from Mr. Murphy’s evidence 
that some wiring had been done. If the 
boxes were not strong enough to stand the 
journey, or if the Railway people knocked 
them about unnecessarily, no liability would 
attach to the defendant. And this is in 
substance the decision of the learned 

District Judge. , , .. 

The Court of Trial dismissed the suit 
altogether, The First Court of Ap^ea} 
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that (here was no responsibility for breaka- 
ges and no proof of shortage as distin- 
guished from breakage, except in respect of 
the corks Accordingly he gave plaint ill 
a decree for the price of the corks only. 
But the important point is this, that the 
defendant consigned the goods to himself, 
and sent the Railway Receipt to the Tala 
Bank at Lucknow, with instructions that 
it was not to be endorsed over to the 
plaintiff until he paid the price of the 
goods. The question is what the effect of 
this is upon the rights of the parties. 
The learned District Judge has dismissed 
the matter with the remark that this 
arrangement was agreed to by the plaintiff, 
but in my opinion it cannot be dealt with 
so lightly. The original agreement un- 
doubtedly was to take delivery at Calcutta, 
and the defendant when he was asked to 
forward the goods was merely the plaint- 
iff's agent in doing so. But when he 
made this fr<?sh stipulation that delivery 
was not to be taken of the goods until 
a condition had been complied with, namely, 
the payment to the Tata Bank as agents of 
the defendant of the price, he altered the 
contract. It was no longer possible for 
the plaintiff to take delivery at Calcutta 
or to obtain control of the goods at all 
until he had fulfilled this condition. The 
condition was not entered into between 
the defendant, as the plaintiff's agent 
and the plaintiff. It was clearly a 
contract between the defendant as seller 
and the plaintiff. This new contract was 
for delivery of the goods at Lucknow. The 
ownership of the goods went back to the 
defendants, who had assumed control over 
them adversely to the plaintiff. From this 
point of view the plaintiff is not bound 
to pay for anything more than he received. 
The risk of damage on the Railway be- 
comes the defendant’s risk. The goods 
had become his again The case is not, I 
think, distiguishable from the case of Ford 
Automobiles {India) Lid. v. Delhi Motor & 
Engineering Co. (1). In that case the Ford 
Automobiles made a proposal to the 
Delhi Motor Co., to sell them 20 Motor 
Cars. The Delhi firm agreed and the con- 
. tract was completed. The motors were 
despatched from Bombay, but they were 
destroyed by fire on the way. The question 
for decision w as who was to bear the loss. 

It was contended on behalf of the Bombay 
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firm that when they took twenty motors 
out of their stock and appropriated them to 
this contract the ownership was transfened 

to the Delhi firm. It was held that this 
would have been so had not the Bombay 
firm acted exactly as the defendant did 
in the case before me, that is to say they 
consigned the motors themselves and sent 
the Railway receipt to a Bank in order 
that the money might be collected before 
the Railway receipt was made over to the 
Delhi firm. It was held that if they them- 
selves imposed a condition precedent to 
delivery, then delivery would not take 
place in law until the condition had been 
fulfilled. As it never was fulfilled there 
was never any delivery. It is impossible 
to distinguish' that case from the case 
before me. In that eise also the arrange- 
ment was a matter of contract between 
the parties. Indeed it had been suggested 
by the Delhi firm. The Bombay firm set up 
the case that the contract was for deliveiy 
F. 0. lb, but that was negatived by the con- 
signment to themselves, and the instruction 
not to hand over the Railway receipt 
without payment. No doubt in the case 
before me there had been an original con- 
tract by which delivery was to be taken at 
Calcutta, but the parties destroyed that con- 
tract and substituted another when they 
agreed to contract and substituted another 
when they agreed tothis methodof payment. 

I hold, therefore, that in law the contract 
was that delivery should be in Lucknow, 
and that the plaintiff was only liable to 
pay for what was delivered to him. He is 
not bound to pay either for bottles that 
never reached him or for broken bottles. 
In his plaint he claimed on the following 
detailed damages: — 

Rs. a. p, 

1. Price of 96 gross bottles 

short ... 1,536 0 0 

2. Proportionately freight 180 0 0 

3. Improper charges as spe- 

cified in para. 10 ... 165 8 0 

4. Price of 215 gross cap- 

sulesatRs.2-8pergioss 537 8 0 

5. Price of 220 gross of 

corks Re. 1-8 per gross 330 0 0 

6. Interest on Rs. 2, 719 Re. 1 

per cefit. per mensem 
from middle of No- 
vember 1921 to the 
middle of April 1922 134 10 0 

Total 2,883 10 ~~Q 
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RAU Mad baud v. Paul brothers. 

In the written statement all knowledge 
was disclaimed and para. 10 was simply 
denied. It is necessary, therefore, to see to 
what extent each item is proved in the 
evidence. The plaintiff said that he found 
a shortage of % gross of bottles, which is 
the figure given in the plaint, and that he 
found it on examining 199 boxes. He says 
there was no doubt a further shortage in the 
remaining 21 boxes, but he does not claim 
for that. The head clerk in the Octroi 
Office was produced as plaintiff s witness 
and he said that the 199 boxes which were 
opened in his presence contained the num- 
ber stated in his report Ex. 13. That 
report shows that 199 boxes were opened 
in his presence, the same number of which 
the plaintiff speaks. Three cases were 
found to contain capsules and cardboard 
pieces. Out of the remaining cases there 
were 119 gross unbroken bottles. It was 
on this basis that octroi was paid as appears 
from plaintiff's Ex. 8, that is to say it was 
reckoned that 199 boxes yield 199 gross 
giving a deficiency of 80 gross. This de- 
ficiency was deducted from 220, and octroi 
was paid on 140 gross. It is clear that 
this calculation contains an error, because 
only 19G cases contained bottles at all, so 
that the actual deficiency detected was 77 
gross only. It is, of course, possible that the 
21 boxes which were not opened also con- 
tained breakages or shortage, and it is pro- 
bably on this basis that octroi was accepted 
on l40 gross only. I do not think I am 
likely at this stage of the proceedings to 
get nearer to the facts that the octroi 
authorities did at the time. I, therefore, 
make my decree on the basis that a short- 
age of 80 gross of bottles has been proved. 

As regards the second item which is 
Railway freight the proportionate Railway 
freight for 80 gross bottles is Rs. 150-3. 

As regards the third item of improper 
charges there is no evidence on the record 
relating to it and Counsel has abondoned 
it. 

The fourth item relating to capsules 
presents some difficulty. Plaintiff has 
stated that he received only 5 gross cap- 
sules instead of 220 gross. J.n view of the 
fact that plaintiff has claimed for 90 gross 
bottles, while his witness gives evidence 
relating to only 77, or at most 80 gross, I 
am not prepared to accept plaintiff’s unsup- 
ported testimony as regards capsules, and 
i make no decree for capsules at all. 


[95 1. C. 1925] 

The learned District Judge gave the 
plaintiff a decree in respect of the corks 
of which none arrived at all. 1 accept the 
finding that no corks arrived. There seems 
to be no evidence of the value of the corks, 
but the learned District Judge regarded 
Ks. 1-8 per gross as a reasonable price, and 
it certainly does not seem to be too much. 
It is to he noted, however, that the Rs. 13 
per cent, per gross which was paid for 
the bottles, included corks and capsules, so 
instead of 220 gross there will only be 140 
gross to be paid for in addition to the 
amount paid for the bottles. 

Interest has been claimed at 12 per cent, 
per annum. I allow interest from the 
middle of November 1921, to the date of 
institution of the suit at 6 per cent, per 
annum. The decree will, therefore, stand. 



Rs. 

a. 

P. 

Price of 80 gross bottles 



short 

1,280 

0 

0 

Proportionate Rail w a y 




freight 

150 

3 

0 

Improper charges 

Nil. 


Price of 215 gross capsules 

Nil. 


Price of 140 gross of corks 




Rs. 1-8 per gross 

210 

8 

0 

Interest from the middle 




of November 1921 to dale 




of institution of suit 

41 

13 

0 

Total 

J ,682 

0 

0 


In the result I allow the appeal and 
decree plaintiff's suit for Rs. 1,082 as de- 
tailed above. In view of the fact that the 
plaintiff has succeeded on his main con- 
tentions he will receive costs in proportion 
to his success, while defendants will not 
receive any costs at all. 

The cross objections are dismissed with 
costs. 


Z. K. 


\ppml allowed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Revision No. 294 of 1923. 
March 1,1924. 

Present: — Mr. Kinkhede, A. J. C. 

SHEOCHARAN— Accused— Applicant 

ce rsvs 

E M P E R 0 R— Co M pla i n a NT— 

Opposite Pa riy. 

Criminal Procedure Code t Act V of }-L — 

Further enquiry, when to he directed- Evidence .Icf 
i / of 1S7J), s. >0- -Confession of co-accused, when ad- 
missible . 

A District Magistrate cannot s;t aside an order of 
discharge if there is no irregularity, illegality or im- 
propriety in the proceedings. Further enquiry ought 
not to be ordered in a case in which the Courts are 
liable to take different views of the evidence and of the 
probabilities, especially where the Magistrate has dis- 
believed the evidence for the prosecution, [p. 386, 
col. 1.] 

Empress v. Bhagwan Malcc , 2 C. P. L. R. 82, Yadv v. 
Emperor , 34 Ind. Cas. 9G5; 12 N. L. R. 94 at pp. 97. 98; 
17 Or. L. J. 215, Empress of India v. Gaya Din , 4 A. 
148; A. W. X. (1851) 159; 2 .nd. Dec. (X. s.i 745 . Queen- 
Empress v. Cholu, 9 A. 52; A. \V. X. 1 I 88 G) 281; 5 Ind. 
Dec. (x. 8 .) 4G5, Prankhang v. Emperor , 17 Ind. 
Cas. 7 6 ; 1G C. W. X. 1078; 13 Cr. L. J. 7GI, Emperor v. 
Debidas , 14 C. I\ L. R. 161, Chandan v. Kalla , 9 Ind. 
Cas. 274; 8 A. L. J. 45; 12 C. L. J. 45, Utkshminara - 
sappa v. Mekala Venkata ppah, 31 M. 133; 3 M. L. T. 
230; 18 M. L. J. 57; 7 Cr. L. J. 2C7, and Bindcshri Dube 
v. Emperor, 59 Ind. Ca 9 . 193; 18 A. L. J. 1135; 2 U. 
P. L. R. (A.) 374; 22 Cr. L. J. 19, referred to. 

The statement of one accused cannot be taken as 
evidence against another accused under s. 30 of the 
Evidence Act unless the parties are admittedly in 
pari delicto, that is, when a confessing accused im- 
plicates himself to the full or ns much as his co-accused 
whom he is criminating. Statements which inculpate 
the maker more than, or equally with, others alone 
can afford any satisfactory guarantee of their truth. 
Less weight must be attached to statements which im- 
plicate the maker in a lesser degree than others. 
Where the principal blame is laid on others the state- 
ment is sejf-serving according to the ideas of the 
person making it and is entirely excluded from con- 
sideration. There is absolutely no guarantee what- 
ever as to its truth where the statement entirely 
exonerates the maker. Such a statement cannot be 
held admissible as against the co-accused, ip. 386 
col. 2; p. 387, col. 1.] 

R. v. Baino Chowdhury , 25 W. R. 43 Cr., relied 
on. 

Criminal revision against an order of 
the District Magistrate, Betul, ia Criminal 
Revision No. 10 of 1923, dated the 29th 
October 1923. 

Mr. M. B. Niyogi, for the Applicant. 
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ment of the birth of the child itself by 
secret disposal of the dead hotly, 

The Trial Magistrate after taking all the 
evidence and considering it discharged 
both the accused. He found that there 
was no evidence showing that the accused 
Sheocharan had secretly disposed of the 
dead body. lie, however, pointed out that 
the only thing against him was a state- 
ment made by the co-accused Jhunia, but 
remarked that the same could not be taken 
into account against him as it did not 
amount to a confession admissible under 
s. 3(J of the Indian Evidence Act. He 
also observed that as Musammat Jhunia 
was not examined as an accomplice the 
advantage of s. 133 of the Indian Evidence 
Act, was not available to the prosecution. 
As to Musammat Jhunia the Magistrate 
held that there was no evidence to show 
that the body found in the well was the 
body of the child to which Jhunia gave 
birth, and that Musammat Jhunia could not, 
therefore, be charged either with the com- 
mission of the offence or with the abetment 
thereof. The Magistrate has remarked 
that Jhunia did seem to him to 
have helped the accused Sheocharan 
not as a free agent but under some threat, 
and that she consented under fear of 
injury and that she could not be said to 
be intentionally aiding in the secret dis- 
posal of the dead body. Thus both the 
accused were discharged. 

The District Superintendent of Police 
moved the District Magistrate pointing 
out that the accused were improperly dis- 
charged. The District Magistrate there- 
upon ordered a notice to issue to Sheo- 
charan to show cause why the order of 
discharge should not be set aside. The 
accused appeared and showed cause, the 
District Magistrate has set aside the order 
of discharge, and directed that he be 
retried under s. 3 18, Indian Penal Code, 
in the Court of the Sub-Divisional Magis- 
trate, Multai. In doing so the District 
Magistrate has differed from the Trial 
Magistrate ia the view of evidence taken 


ORDER.— Musammat Jhunia and the 
applicant Sheocharan were prosecuted for 
secretly disposing of the dead body of a 
newly born illegitimate child of Jhunia 
under s. 318, Indian Penal Code. Jhunia was 
charged with aiding and abetting the 
concealment and Sheocharan for the conceal- 

25 


by him, and held that the identity of the 
dead body with the child born of Jhunia 
was proved and that, Musammat Jhunia's 
statement showed that the child was 
illegitmate, that Sheocharan was its father, 
and that he took it away after its birth 
for secretly disposing it off. He has made 
use of a remark of tho Trial Magistrate 
in the body of the order, that Musammat 
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Jhunia helped Scheocharan in the matter 
of the disposal under a threat and fear 
of injury from him. The District .Magis- 
trate has overruled the objection of The 
accused that the statement of Jhunia was 
uncorroborated; after observing that there 
were grounds for holding that Sheocharan’s 
statements were not worthy of belief he 
came to the conclusion that there were 
grounds for further enquiry into the case and 
has directed him to be re-tried. Agaist this 
order of the District Magistrate the accused 
has come up to this Court in revision. He 
contends that when once he was discharged 
by the Trial Magistrate the District Magis- 
trate should not have ordered his re-trial, 
and that the order is wrong inasmuch as 
it is mainly based upon the statement 
of the co-accused Jhunia which is inadmis- 
sible as against him. 

In the argument it is brought to my 
notice that the powers vested in a District 
Magistrate of ordering further enquiry 
under s. 437, Cr. P. C., should be used 
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The learned District Magistrate has not 
pointed out any irregularity, illegality or 
impropriety in the proceedings, nor do I 
lind any beyond the fact that the nature 
oi the case is such that Courts are liable 
to take different views of the evidence and 
of the probabilities. In Chandan v. Kalla 
(7) it has been held that in such a case 
further enquiry ought not to be ordered 
especially where the .Magistrate has dis- 
believed the evidence for the prosecution. 
The Madras High Court has even gone to 
the length of bolding in Lakshminarasappa 
v. Mekala Venkatappali (8) that further 
enquiry cannot be directed by the District 
Magistrate even if there be mis-apprecia- 
t ion of the evidence. Bindcsan Dube v. 
Emperor (9) is a case which clearly 
endorses and justifies the view 1 have 
taken whether in the present case there 
was room for interference with the order 
of discharge must, therefore, be determined 
with reference to the merits of the evidence 
on record. 


sparingly and with great circum- 
spection; that it is only where the order 
of discharge is perverse or foolish or the 
Magistrate hasnot dealt with the evidence 
or lias not recorded sound reasons for the 
discharge, that the District Magistrate 
might exercise his powers of directing 
further enquiry. There is ample authority 
for this view in Empress v. Bhagwan Make 
(1) and I ’ado v. Emperor (2) and reported 
decisions of other High Courts as well : 
the leading cases on the point are Em- 
press of India v. Gaga Din (3) and 
Queen- Empress v. Cholu (4). In Yado 
v. Emperor (2) and in Prankhang v. 
Emperor (5) it has been held 
that a District Magistrate cannot set 
aside an order of discharge if there be no 
irregularity, illegality or impropriety in 
the proceedings. Where further enquiry 
is directed it does not in all cases mean 
taking of additional evidence but may be 
re hearing and re consideration of the evi- 
dence already taken as held in Empress v. 
Bhagwan Make (l) and Emperor v. Debidas 
( 0 ). ' 

111 2 C. P. L. It. 82. 

(2) .14 Ind. Cos. 965; 12 X. L. R. 91 at j.p97, 08; 17. 
Cr. b. J. 215. 

.3) 4 A .-148; A. W. N. (1881; 159; 2 Ind. Dec. (s. s.) 
715 

(4; '.) A 52; A. W. N (1880) 281; 5 Ind. Dec. (x. sj 
405 

(&) 17 Ind Cas. 70; 1G C. W. N. 1078; 13 Cr. L J 
701. 

(0; H C\ P. L. It. 101. 


I am asked to hold that the statement 
of Jhunia does not amount to a confession 
within the meaning of s. 30, Indian Evi- 
dence Act. The Trial Magistrate had very 
rightly remarked that it was not a confes- 
sion within s. 30. As to this the test is 
laid down in several cases collected under 
s. 30 of Indian Evidence Act in Ameer 
Ali's Law of Evidence, 6th Edition. It is 
to see whether the statement of one prisoner 
proposed to be used in evidence against 
another is sulliciant by itself to justify 
the conviction of the person making it, for 
the offence for which he is jointly tried 
with the other person against whom it is 
tendered. The statement of one prisoner 
cannot be taken as evidence against another 
prisoner under s. 30 of the Evidence Act, 
unless the parties are admittedly in pari 
delicto, that is, when a confessing prisoner 
implicates himself to the full or as much as 
his co-prisoner whom he is crimi- 
nating, compare U. v. Baino Chowdhry (10) 
per Glover, J., who held that 
this is so only when the confession 
makes both equally guilty of the 
offence. The ratio decidendi of the cases 
bearing on this point is that statements 

(7) 0 Ind. Cas. 274; 8 A. L. J. 45; 12 Cr. L. J. 45. 

(8; 31 M. 133; 3 M. L. T. 230; 18 M. L. J. 57; 7 Cr. L 
J *>(J7 

(0; 59 Ind Cas. 193; 18 A. L J 1135; 2 V P L. If. 
(A.) 374; 22 Cr. L. J. 49. 

(10) 25 W K 43 Cr. 
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which inculpate the maker more than, or 
equally with, others, alone can afford any 
statisfaetory guarantee of their truth. This 
necessarily means less weight must be 
attached to statements which implicate 
the maker in the lesser degree than others. 
Where the principal blame is laid on others 
the statement is self-serving according to 
the ideas of the person making it and 
is entirely excluded from consideration. 
There is absolutely no guarantee whatever 
as to its truth where the statement entirelv 
exonerates the maker. Such a statement 
cannot be held admissible as against the 
co-accused. 

If the statementof Jhunia as a co-accused 
were to be carefully read, it will be found 
that it does not satisfy any of these tests 
and does not amount to a confession. There 
is a clear attempt on the part of Jhunia 
to throw the whole blame of concealment 
of the birth of the child by secret disposal, 
on the applicant Sheocharan, and to excul- 
pate herself by stating that she was not 
acting as a free agent, hut as observed by 
the Trial Magistrate, under fear of personal 
injury from Sheocharan. This one circum- 
stance alone was suflicent to convince even 
the District Magistrate that the statement 
as it stood was inadmissible under s. 30 
of the Indian Evidence Act. He, however, 
writes in his order that corroboration for 
tins statement is not wanting. I have 
gone through the evidence and I do not 
and any corroboration from any other 
legally admissible evidence on " record 
On the contrary the teslimonv of wit- 
nesses >*os. 3 and 7 which has any 
bearing on this point is hearsay bein'" 

X?.° U ^l oruiat . ion supplied by Jhunia 

vhieH' 1 M er ® 13 no other testimony 
uhich directly proves that Sheocharan was 

SET* m the secret disposal of the 
dead body of this child. Under the=e 
circumstances what is said to be independ 

is vanH^n 011 of JtnDias statement 
IS wanting m the case; and it is, therefore 

sZX' t0 ° rder th u e re - ll ial of the accused 
Sheoc amn on such insufficient data, i. c 

on Jhunia a inadmissible statement as a 

co-accused The applicant complains that 

now that Jhunia is discharged there is a 

of her being examined as a witness 

and thus implementing the evidence on 

record, and that this will necessarilv nn> 

him CC The! -ef* T? gl - Ve injustice to 
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the order of the District Magistrate and 
direct that the accused be s o t at liberty, 
and if auv proceedings may have been 
hitherto started against him the same are 
hereby ordered to be quashed, 
z. k. Revision allowed. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 887 op 1924. 
March 23, 1925. 

Present .—Justice Sir Babington Newbould, 
Kt., Mr. Justice Buckland and 
2 Mr. Justice B. B. Gliose. 

PRATAP CHANDRA GUHA ROY- 
Petitioner 
versus 

EMPEROR— Opposite Party. 

l'cn-.il Code i.-lcf XLV of 1$( Mi, w . yjg, ■> utf— 
Defamation— Imputations concerning conduct of 
members of I'-licc force— Individual member, whether 
defamed - Truth of imputations, plea of, proof of— 
Hood faith, plea of —Defamatory statement' strict 

proof of. 

fomplaiiiant was the principal officer in charge 
of a certain Police force which was stationed at a 
certain place for the purpose of investigating a 
certain occurrence. There were some complaints 
against the conduct of the members of the Police 
force and the accused, after making some enquiries 
from the villagers, made two speeches at two different 
places ns a consequence of which lie was charged and 
tried at the instance of the complainant for offences 
under s. 51)0 of the Penal Code. The charge with 
regard to the tint speech alleged that the accused 
had stated that not to speak of the Police onlv but 
the British Government themselves and the superior 
officers including from the District Magistrate down 
t.. tlic ua raja and the chaukidars wero all beasts 
and pigs in their conduct, and the charge with 
regard to the second speech alleged that the accused 
had stated that the Police force had bitten off the 
nipple of the breast of a woman and had bitten the 
cheek of a woman nine months pregnant. In his 
defence the accused sought to prove the notes taken 
by him of the statements made to him by the vil- 
lagers of the ill-treatment accorded to them bv 
members of the Police force, but the notes of state 
monts of those persons who were not called us wit- 
nesses at the trial were not admitted in evidence- 

Held, (Per .Ye wlnnild, «/.)—{ 1 ) that the statement bv 
the accused tluit the members of the Police force 
were beasts and pigs in their conduct wasdefnmn- 
oryof the complainant who was a member of tho 
Police force and that the imputation having been 
made against the Police force as a whole employed 
under the complainant the accused was guilty of \\ n 

?-o. n am,U ‘ 0n m statement; 

it s fittrstsae r 

mmb™ of to Police 



3^8 PRATAP CBAN'DRA GUH 

complainant personally was not accused of the 
bnilal conduct alleged, the accused could not be 
convicted of an offence under s. 500 of the Penal 
Code in respect of the second charge. ip 3!?n. col I | 
Per (.those, •/.— 1 1 ) tliat the accused was entitled to 
prove the notes of the statements made to him by the 
villagers as evidence of his good faith and that the 
notes were relevant on the question, although the 
persons who had made the statements were not 
examined as witnesses; [p. 391, col 2.] 

(2j that the words in the lirst charge that not to 
speak of the Police only hut the British Government 
themselves and the superior officers including from 
the District Magistrate down to the daroya and 
cha u k idar$ were all beasts and pigs in their conduct 
were too wide to admit of the construction that any 
particular Police Officer was defamed; p 392, col. 2. 

(3) that the second charge related to specific 
acts of brutality of which the Police force as a body 
could not have been guilty and that the statement, 
therefore, referred to the personal conduct of some 
of the constables and had no reference to the 
complainant; it*. 393, col. 2.] 

(-ft) that, therefore, the petitioner could not he con- 
victed of an offence under s. 500 of the Penal Code 
on either charge; [p. 391, col. 2.] 

(5) that as the evidence showed that the Police 
force had been guilty of acts of misconduct, 
oppression and persecution the accused had reason- 
able grounds for believing in the truth of the 
allegations made to him and that the case was, 
therefore, covered by the 9th Exception to s. 499 of 
the Penal Code and that on that ground also the 
accused was entitled to an acquittal, (p. 395, col. 2.] 

Per Buckland , ./.—that there was confusion in 
the charges between the complainant and the Police 
force of which he was in charge in relation to the 
various ingredients of the charges and that conse- 
quently there had been no proper trial of the accused 
and that the accused must, therefore, I e re-tried on 
charges properly framed, [p. 39C, col. 2.j 
Per Ghose , J To speak of a person that he is a 
beast and a pig in his conduct is defamatory, p. 392, 
col. 1] 

In a prosecution under s. 500 of the Penal Code the 
words complained of as constituting the offence must 
be set out in the charge and proved before the 
accused can be convicted. When there is a denial 
the evidence in support of the prosecution must be 
scrutinized, [p. 392, col. 1.] 

When spoken words are alleged to lmve constituted 
the offence of defamation, a very slight alteration of 
a word may give quite a different me aning to the 
whole statement, (p. 392, col. 2.| 

Where the words ascribed to the accused are 
differently stated by each witness and the petition 
of complaint also puts them differently it cannot be 
said to have been proved that the accused spoke the 
words stated in the charge, and it would not be 
correct to say that the words given in the different 
versions have the same meaning. Ip. 392, cols. 1 cV 2.J 
If a person complains that lie has been defamed as 
a member of a class he must satisfy the Court that 
the imputation complained of is against him personally 
aud that he is the person aimed at, before he can 
maintain a prosecution for defamation, [p. 31)4, col. I.J 
Ml circumstances which were apparent to the by- 
zanders at the tine the words were uttered should 
i„. „ ut jn evidence so as to place the Court as much 
n. ssiole inthe position of such hy-standers, and 
liicn it is for the C >urt to say what meaning such 
worts would fairly have conveyed to their minds. 
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Y\ h re the defamation imputes a crime to the com- 
plainant an 1 t lie accused pleads justification there 
must be the same strictness of proof as on a trial for 
such crime, [p. 394, col. 2.j 

Per Buckland. J . — In a case in which Explanation 
II to s 499 of the Penal Code is properly called into 
use the identity of the company or association or 
collection of persons must be maintained throughout 
with reference to the imputation said to have been 
made concerning them as such with the intention of 
harming their reputation so that thereby they are 
defamed. An imputation concerning a ccmptiny or 
association of persons as such cannot by virtue of this 
Explanation justify a charge of defaming an individual 
and a charge cannot combine the Explanation with 
the definition for such a purpose. |p. 3i:G, col. 2.) 

The off nee of defamation consists in using language 
which others knowing the circumstances would 
reasonably think to be defamatory of the person com- 
plaining of and injured by it. It may be that an 
individual is as much defamed by words apparently 
only of more general application as by words referring 
to him bv name. (p. 397, col. 1.1 

The question for the consideration of the Court is 
whether it thinks that the libel designates the coni- 
plainant in such a way as to let those who know him 
understand that he i’s the person meant. It is not 
necessary that all the world should understand the 
libel: it is sufficient if those who know the com- 
plainant can make out that he is the person meant. 

[i6i<f.] 

Case-law referred to. 

Rule against an order of the Sub-Divi- 
sional Magistrate, Farid pore, dated the 21st 
July 1924. 

JUDGMENT. 

Newbould, J.-The petitioner Pratap 
Chandra Ouha Roy was tried and convict- 
ed by the Sub-Divisional Magistrate of 
Farid pur on three charges of defamation 
and was sentenced under s. 500 of the 
Indian Penal Code to one year’s simple 
imprisonment for each ollence, the sen- 
tences to run concurrently. On appeal to 
the Sessions Judge of Faridpurlus con- 
viction on the third charge was set aside 
and the sentences were reduced to six 
months’ simple imprisonment on each ot 
the two charges on which the conviction 
was upheld, these sentences also running 

concurrently. The petitioner has obtained 

an open Rule from this Court calling 
upon the District Magistrate and the 
complainant to show cause why thecon 
viction of and the sentence passed on the 

petitioner should not 1* set 

other orders passed as to this Court m y 

seem fit. 

The two charges in the respect ' of Seld 
the petitioner’s conviction has been upheld 

are as follows 
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"Firstly . — That you on or about the 13th 
day of June 1923 at Berhamganj, P. 8. 
Sibchar, defamed the complainant by 
making and publishing the following im- 
putation in your speech at a public meet- 
ing concerning the Police force employed 
at Char Maniar of which the complainant 
was a member and the principal officer 
in charge of the investigation to the effect, 
that not to speak of the Police only but 
the British Government themselves and 
the superior officers including from the 
District Magistrate down to the daroya 
and chowkidar.i were all beasts and pigs 
in their conduct, intending to harm and 
knowing and having reason to believe 
that it would harm the reputation of the 
said complainant and the Police force 
employed at Char Maniar and that you 
thereby committed ah offence punishable 
under s. 500, Indian Penal Code, and 
within my cognizance. 

Secondly — That you on or about the 
17 th day of June 1923 at Farid pur, P. S. 
Kotwali, defamed the complainant by 
making and publishing in your speech at 
a public meeting the following imputa- 
tion concerning the Police force employed 
at Char Maniar of which the complainant 
is a member and the principal officer in 
charge of the investigation to the effect 
that the Police force employed at Char 
Maniar had bitten off the nipple of the 
breast of women and had bitten the cheek 
of a woman nine months’ pregnant intend- 
ing to harm and knowing and having 
reason to believe that such imputation 
will harm the reputation of the complainant 
and the Police employed at Char 'laniar, 
and that you thereby committed an offence 
punishable under s. 500, Indian Penal 
Code, and within my cognizance." 

The complainant is Rasiduddin Khan, 
a Sub-Inspector of Police. On the night 
°f the 16th May 1923, a dacoity was com- 
mitted in the house of one Adu Molla in 
village Char Maniar. In consequence of 
information received a body of Police 
under another Sub-Inspector * Badaruddin 
Ahmed arrived there while the dacoity 
was going on. For some reason that has 
not been made clear the Sub-Inspector 
Badaruddin and his party were attacked 
and kept confined by the villagers of Char 
Maniar. Rasiduddin Khan was the Sub- 
Inspector in charge of Sadarpur Police 
Station in whose jurisdiction Char Maniar 
is situated. As such he investigated both 


or 
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the case of dacoity and the case 
assault, on the Police mentioned above. 
The petitioner who is a member of the 
District Congress Committee made several 
speeches and the charges set out above 
relate to statements he is alleged to have 
made in two of those speeches. 


A great deal of time has been wasted in 
the lower Courts owing to their having 
investigated issues that did not arise on 
the charges framed and the defence set 
up by the petitioner. The charges though 
not well worded have evidently been 
framed on the case for the prosecution 
that the complainant is one of an associa- 
tion of persons, the Police force employed 
at Char Maniar, and that imputations have 
been made against this collection of 
persons as such, so as to amount to 
defamation as defined in s. 499, Indian 
Penal Code, with special reference to 
Exp. 2 of that section. The main defence 
of the petitioner is a denial that he 
defamed the complainant. Though he 
does not deny having made imputations 
against some members of the Police force 
employed at Char Maniar he contends 
that these imputations are not directed 
against the whole body of members of 
that force and were not defamatory of 
the complainant either individually or as 
a member of that body. His case is that 
so far as he made general imputations 
they were criticisms of the acts of the 
Government and so far as he made imputa- 
tions of definite acts, they were against 
Bengali constables fonly and not against 
the whole Police force at Char Maniar. 
He has attempted to justify the accusa- 
tions of the constables but no attempt 
has been made to justify any imputation 
against the complainant. Consequently 
it is irrelevant whether the imputations 
against the constables were true or were 
made in good faith and it is unnecessary 
to consider the evidence relating to these 
issues. 

As regards the charges on which the 
petitioner has been convicted the first 
contains a definite allegation that the 
complainant was defamed by an imputa- 
tion concerning the Police force employed 
at Char Maniar, of which he was a mem - 
ber. The words set out in the charge are 
not mere abuse and are clearly defama- 
tory. The only defence worthy of serious 
consideration that is made to this charge 
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i* a denial that such words were used. 
The principal witness as to the words 
use<l in the speech delivered at Berham- 
ganj was Ansar Ali (I*. W. No. (i), a Sub- 
Inspector who took written notea of the 
speech in long hand Bengali. For the 
petitioner, it is urged that the defamatory 
words set out in the charge are not found 
in these written notes (Ex. 7; and. there- 
fore, the charge must fail. But the written 
notes do not purport to he a complete 
report of the speech I see no reason why 
this witness with the assistance of these 
notes should not he aide to remember 
that these words were used. Further the 
charge is not that the petitioner used 
these actual words hut that he used words 
to this effect. That he used words 
imputing bestial conduct to the Police 
force engaged at Char Maniar appears 
not only in the written notes but is also 
supported by the evidence of .Mahabat- 
ulla, an Assistant Sub- Inspector of Police 
(P. \Y\ No. 7), and three non-official wit- 
nesses (P. Ws. Nos. 20, 21 A 22). From 
their evidence it is clear that these 
imputations were made against that Police 
force as a whole and not against the Bengali 
constables only. This evidence is un- 
rebutted and justifies the findings of the 
lower Courts, that the first charge has 
been established. 

In my opinion the conviction on the 
second charge cannot be upheld. Though 
the learned Sessions .Judge finds that in the 
• speech delivered at Farid pur, the whole 
Police force at Char Maniar were attacked 
by the petitioner, this is not sufficient to 
support a conviction on this charge as 
framed. The charge does not relate to the 
whole speech but to portions alleging cer- 
tain definite acts of brutality. It is not 
suggested that the complainant personally 
was accused of these acts. The imputation 
was not against a collection of persons as 
such but against some individual members 
of that collection of persons. To accuse 
the Police force of bitting off a nipple of a 
woman or biting a woman’s cheek is absurd 
on the face of it and no such absurdity is 
to be found in the report of this speech, 
Ex. 12, the accuracy of which is not serious- 
ly disputed. The piosecution might have 
been able to moke out a case of defamation 
by innuendo on the allegation that the 
speech implied that the oflicer-in-charge of 
the investigation was responsible for the 
acts of his subordinates but the charge 
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as framed does not require the petitioner 
i° meet such a case. 

It was not argued before us that the sen- 
tence was too severe. 

I would, therefore, make thisKuleabsolute 
to tins extent and reverse the finding and 
sentence convicting the petitioner on the 
second charge, I would not interfere with 
the conviction and sentence on the first 
charge. 

I regret that I feel compelled to differ 
from my learned 1 lotlier. As this differ- 
ence will necessitate a reference to a third 
»uulge I think it is necessary to express my 
opinion shortly < n some other points though 
I have held them to he irrelevant to the 
issues that really arise in the case. 

I he plea of veritas entirely fails. In both 
the judgim nls of the lower Courts good 
reasons arc given for holding that the evi- 
dence to support the charges of misconduct 
against the constables is totally false. No 
attempt was made at the hearing of this 
Rule to meet the arguments in these judg- 
ments on which these findings were based. 
I can attach no weight to the argument flint 
so many women could not have made such 
complaints unless lln re were some grounds 
for them. It amounts to no more Ilian 
saying that if enough mud is thrown some 
will stick. I am unable t j accept the plea 
that these accusations were made in good 
faith. It is impossible that a man of the 
petitioner's intelligence and education 
could have believed the stories that wen- 
told to him. I have no doubt that he made 
these false imputations not believing them 
to be true but out of hatred of the British 
Government. 

The learned Sessions Judge has written 
in his judgment that though he is inclined 
to hold that there was some kind of rough 
handling of Gaizulla and also that there 
might have been seme rough handling, 
such as, the catching hold of women's hand, 
fulling at ilieir cloth etc , there is no cre- 
dible evidence to support a judicial finding 
of these facts. The petitioner may have 
believed that there was a substratum of 
truth in 1 he stcries 1 hat were told to 
him but even so it was not fertile public 
geed to make Ihcse false charges. On the 
contrary by supfortmg grossly false ex- 
aggerations he made it more difficult for 
tie truth to be ascertained and the 
offenders, if any, to be punished. 

As n y learned brother ar.d myself are 
divided in opinion, the case with our opin- 
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ions thereon will he submitted to the told. Leaving the village with the infor- 
Chief Justice in order that they may be mation he had obtained he delivered three 
laid before another Judge of the Court speeches in three different places in which 
under s. 429 read with s. 43*J of the Cr. he is alleged to have made defamatory 
p statements with regard to the complainant. 

Ghose,J.— I regret I have not been We are not now concerned with the third 
able to agree with my learned brother charge of which the petitioner has been 
on all the questions and as f have come acquitted by the learned Sessions Judge, 
to different conclusion 1 give my reasons We have to deal with the first two charges 
in some detail. only. I should first dispose of two ques- 

This Rule was obtained by the petitioner tions of a preliminary nature. It was 
against the conviction and sentence under urged that the complaint is not sustainable 
two charges of defamation under s. 500, because it was made at the instance and 
Indian Penal Code, by the Sessions Judge under the orders of the superior officer of 
on appeal from a conviction by the Trial the complainant and not of his own motion, 


Court, The Sessions Judge acquitted him 
of one of the three charges on which lie 
was originally convicted and reduced the 
sentence from one year’s to six months' 
simple imprisonment on each charge, the 
sentences to run concurrently. The facts 
are that there was a dacoity in the house 
of one Adiladdi or Adu Mollah of village 
Char Maniar on the 16th of May 1923. When 
the dacoity was going on six constables, 
under two Sub-Inspectors, arrived at I he 
place and they entered the house and 
succeeded in capturing 3 of the dacoits. 
The villagers turned out and apparently 
mistaking the Policemen for dacoits as- 
saulted them and kept them tied up in 
the house of Adu Mollah. Information 
reached the Sadarpur 1 liana, within the 
jurisdiction of which Char Maniar is situat- 
ed, next morning, of the dacoity as also 
of the Policemen having been tied up, and 
Policemen in two batches ariived at the 
village. The first batch of Policemen re- 
leased the men who had been kept tied 
up the previous night. The complainant 
bub- Inspector Kasiduddia ariived at the 
*he 2nd batch of men on the 

noT May , in the afternoon - Other Police 
Ufficers also came from other llmnas. On 
the arrival of the Police at the village al- 
most all the male population lied away 

S™* ,t ? e ' vonion behind thfm. On the 
loth May house to house search was made 
m the village by the Police and the Police 
remained there for several days ranking 
enquiries in Mb the cases, of assault cn 
the Police and of dacoPy. The petitioner 
, a ™ 8 0 n ie , s of . oppressive acts committed 
by the Police in the village, cnmotheio 
earl) in June with some other persons saw- 
many of the women who were alleged to 
have been maltreated and other peisons 
and took down notes of what he had been 


I do not. think there is any substance 
in this contention. If the complainant has 
been defamed it is of no consequence that 
lie complained under the orders of his 
superior officer in order to clear his charac- 
ter, although if left to himself lie might 
not have taken the trouble of prosecuting 
the offender. The second question relates 
to the rejection of the notes taken by the 
petitioner of the statements made by the 
villagers which lie sought to prove in the 
Trial Court. The Sessions Judge on appeal 
admitted the notes of the statements of 
those persons only who were called as 
w itnesses at the trial presumably as cor- 
roborative of their evidence but rejected 
the rest. In my opinion the petitioner was 
entitled to prove the notes as evidence of 
his good faith and they were relevant on 
the question although the persons who 
made the statements were not examined. I 
hold that the notes were wrongly rejected 
but I do not think there should be an 
order for re trial on that ground as there are 
sufficient materials on the record for decid- 
ing the question. 

The charges we have to deal with are 
these:— 

'Firstly, that you, etc., etc., defamed the 
complainant by making and publishing 
the following imputations in your speech 
at a public meeting concerning the Police 
force emp loyed at Char Maniar, of which 
tne complainant was a member and the 
principal officer ... to the effect 
that not to speak of the Police only but the 
British Government themselves 'and the 
superior officers including from the District 
Magistrate down to the daroya and chowki- 
oars were all beasts and pigs in their 
conduct, intending to harm, etc., etc 

etc, defamed the 
complainant by making . . .the follow- 
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l ng imputation . . to the effect that the 
j once force employed at Char Maniar had 
bitten oil the nipple of the breast of a 
woman and had bitten the cheek of a 
woman, etc.” 

1 shall now deal with the questions 
raised as applicable only to the first charge. 
It is urged that the words are merely 
abusive and not defamatory. General 
words of abuse may not be defamatory but 
I cannot hold that to speak of a person 
that he is a beast and a pig in his conduct 
is not defamatory. The next plea is that 
the petitioner did not utter the words set 
out in the charge but only spoke about the 
beastly oppression by ' the constables. 
There cannot be any doubt that the words 
complained of as constituting the offence 
must be set out in the charge and proved 
before the accused can be convicted. 
When there is a denial the evidence in 
support of the prosecution must be scru- 
tinized. The notes of the speech were 
taken in long hand by P. W. No. (i who says 
the accused spoke fluently and he could not 
take down all that the accused said. In 
his notes, Ex. 7, the following words occur: 
“ What oppression has been^committed on 
women of 14 to 30 years, for which it is the 
duty of every one of us to extirpate the 
Police like dogs, hogs and (illegible). 
Why the Police only, the barbarous 
British Government itself from the highest 
officer the District Magistrate down to the 
daroga, dalfadar and chowkidar all are 
beasts (illegible).” These words are 
different from those set out in the charge. 
In his deposition the witness gives the 
words in Bengali which may be translated 
thus, “ We should try to extirpate the 
Police with our heart’s blood like des- 
picable dogs, pigs and goats. Why the 
Police only the daroga, Magistrate, 
daffadar, chowkidar all behave like beasts 
and pigs." These also are not the same 
words as in the charge. The other wit- 
nesses who speak about the words uttered 
by the petitioner are P. W. No. 7, P. W. 
No. 20, P. W. No. 2) and P. W. No. 22. I 
need not set out in detail what each 
witness says. It is sufficient to say that 
the words ascribed to the accused are 
differently stated by each witness and the 
petition of complaint also puts them 
differently. In this state of the evidence 
I cannot hold that it has been proved that 
the accused spoke the words stated in the 
charge, and it would not be correct to say 
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that the words given in the different 
versions have the same meaning. When 
spoken words are alleged to have constitut- 
ed the offence, a very slight alteration of a 
word may give quite different meaning 
to them. From the petition of complaint 
and also the evidence of P. W. No. fi, it is 
clear that a distinction is made between the 
“Police” and the superior officers, as 
daroga and the dalfadar as well as 
choukida r. This supports to some extent 
the plea of the accused that what he said 
was in relation to the constables and not 
with reference to the superior officers. In 
my judgment the evidence does not 
substantiate this charge and it must, 
therefore, fail on that ground. The next 
point urged is that the words the accused 
is charged with are too general and cannot 
be defamatory of an individual such as the 
complainant. The case of Eastwood v. 
Holmes (1) is cited in support, where it was 
observed by Willes, J , that if a person 
wrote all lawyers were thieves, no par- 
ticular lawyer could sue him for libel. It 
seems to me that the words in the charge 
“the British Government themselves, and 
the superior officers including from the 
District Magistrate down to the daroga, 
and ehowkidars were all beasts, etc." are 
too wide to admit of the construction 
that any particular Police Officer was 
defamed. 

The ether questions raised apply equally 
to both the charges. The first question 
is whether the complainant was the person 
defamed or in other words, whether he is a 
“person aggrieved" by the offence as con- 
templated under s. 198 of the Or. P. C., so as 
to entitle him to maintain the prosecution. 
This is what is stated in the petition of 
complaint: “That it appears, therefore, 
that in making the above charges Dr. 
Pratap Chandra Gulia Roy has intended 
to harm the reputation of the Police and 
other high officials of the British Govern- 
ment and the Government themselves. 

The allegations are being an- 
nounced throughout the district and it is 
therefore necessarv that their falsity should 
be proved in the most effective manner, 
viz., by trial in Court of law, etc. The 
learned Standing Counsel relies on 
F.xpl. 2 of s. 499, Indian I enal Code 
as -riving the complainant the right to 
maintain the prosecution. That esplana- 

m 1 I.< 1 'G 1}i 
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tion runs as follows : — “ It may amount to 
defamation to make an imputation con- 
cerning a company or an association or 
collection of persons as such." The con- 
tention seems to be that in this case there 
was defamation of the Police force, i.e., a 
“collection of persons as such." As far as 
I am aware those words in the Explanation 
have not been judicially dealt with in any 
reported ca=e. In my opinion those words 
mean that a collection of persons as such 
may be collectively defamed in the same 
manner as a “company." The general 
principles on which a company may be said 
to have been defamed would, therefore, apply 
equally to the case where it is alleged that 
a " collection of persons as such ” has been 
defamed. Those general principles were 
formulated by Chief Baron Pollock in 
Metropolitan Saloon Omnibus Co. v. Maw- 
kins (2), where he said : “ It (a corporation) 
could not sue in respect of an imputation 
of murder, or incest, or adultery, because it 
could not commit those crimes. Nor could 
it sue in respect of a charge of corruption, 
for a corporation cannot he guilty of cor- 
ruption, although the individuals compos- 
ing it may." This was adopted in Mayor 
of Manchester v. Williams (3), where it 
was laid down that a corporation may sue for 
a libel affecting property, not for one affect- 
ing personal reputation. Similarly, Lopez, 
L. J., said in South Helton Coal Co. v. North 
Eastern News Association (4): “A corporation 
or company could not sue in respect of a 
charge of murder, or incest, or adultery be- 
cause it could not commit these crimes. Nor 
could it sue in respect of a charge of corrup- 
tion or of an assault, because a corporation 
can not be guilty of corruption orof an assault 
although the individuals composing it may 
be." These observations are quite ap- 
posite to the question before us and in my 
opinion the Police force as such cannot 
•complain of any imputation as regards its 
personal reputation because it cannot be 
guilty of beastly conduct nor can the collec- 
tive body be guilty of the offence of bit- 
ing off the nipple of the breast of a woman 
or of bitting the cheek of a woman. The 
matter may be tested in another way. Sup- 
pose somebody laid a complaint before a 

(2j (1859) 4 II. & X. 87 at p. !) 0 ; 28 L. J, Ex. 201, 5 
Jar. (». s.) 220; 7 W. It. 263; 157 E. R. 7G9; 118 R. R. 
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Magistrate in terms of the words of the 
charges in this case would any Magistrate 
issue process against the Police force as 
such or any member of the Police force I am 
sure no Magistrate would. In my judg- 
ment, therefore, the charges fail on the 
ground that they refer to the personal 
conduct only of a collection of persons as 
such. 

1 shall next deal with the case of li. v. 
Osborn (5) on which the learned Standing 
Counsel relied strongly. 1 take the report 
of the case from 2 Swanston as it is fuller 
than the report in Barnardiston. The 
report runs as follows "The paper on 
which the information was prayed contain- 
ed an account of a murder committed on 
a Jewish woman and child by certain 
Jews lately arrived from Portugal and liv- 
ing near Broad Street because the child 
was begotten by a Christian and the 
affidavits set forth that several persons 
mentioned therein who were recently 
arrived front Portugal and lived in Broad 
Street were attacked by multitudes in several 
parts of the city, barbarously treated and 
threatened with death in case they were 
found abroad any more. Strange showed 
cause against the information, and that it 
could not be granted as for a libel because 
it not appearing who the persons reflected 
upon are, no judgment can be given for the 
King, as . in H. v. Unite (C). 

"Scil per cur. Admitting an information 
fora libel may be improper, yet the publica- 
tion for this paper is deservedly punish- 
able in an information for a misdemeanour 
and that of the highest kind, such sort of 
advertisements necessarily tending to raise 
tumults and disorders among the people, 
and inflame them with an universal spirit 
of barbarity against a whole body of men 
as if guilty of crimes scarce practicable 
and totally incredible." It seems to me 
the Court held in that case an information 
for a libel was improper but it was grant- 
ed for some other misdemeanour as tend- 
ing to raise tumults etc. I do not think 
this case helps the prosecution. Nor does 
the case of U. v. Williams (7) as in that case 
the imputation was against all the clergy 
in Durham and the libel was on every one 
of them. There is no imputation like that 


(1741)2 Barn. K. B. 1C6; 2 Swim. 503n; 91 L\ R. 
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Tn the present case. I may also refer to 
th eXil Darpan case tried by the Supreme 
Court of Calcutta cited in Mayne’s Criminal 
Law of India. There the words complain- 
ed of were "I present the indigo planters, 

mirrors to the indigo planters' hands 

Sir Ihrnes Peacock, C. J. is reported to 
have observed <>n the words used, "This 
certainly appears to me to represent to 
the indigo planters that if they look into 
this paper they would see a true repre- 
sentation each of himself." The true rule 
appears to be that if a person complains 
that he has been defamed as a member of 
a class he must satisfy the Court that the 
imputation is against him personally and 
he is the person aimed at before he can 
maintain a prosecution for defamation. 
It is argue Jon behalf of the Crown that 
the question whether the words are de- 
famatory or not is a question of construc- 
tion. This proposition is only partly true. 
In England the question as to how the words 
were understood by those to whom they 
were addressed is a question for the Jury 
if the Judge holds that there is a prima 
facie case. Here when the case is not tried 
with the aid of a Jury, the question must 
be decided by the Judge as a question of 
fact and in deciding this question the 
following principle should be borne in mind 
“All circumstances which were apparent to 
the by-standers at the time the words were 
uttered should be put in evidence so as to 
place the Jury as much as possible in the 
position of such bystanders and then it is 
for the Jury to say what meaning such 
words would fairly have conveyed to their 
minds." Odgerson Libel and Slander, 5th 
Ed., p. 111. We should not construe the 
words as we would a document of title 
according to rule of construction of deeds, 
and specially when the words spoken have 
not been proved with certainty; and we have 
to decide not merely whether the words 
are defamatory but also whether the words 
refer to the complainant. Applying these 
principles an i taking all circumstances in 
consideration I am of opinion that the 
words complained of in the charges have 
not been proved to have been used with 
reference to each and every member of the 
Police force and the complainant cannot, 
therefore, be said to be a person aggrieved 
by the olTence complained of. In my 
opinion the charges are not sustainable 
against the petitioner at the instance of the 
complainant. 
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In my opinion this is sufficient to dis- 
pose of the Rule but as the matter must be 
placed before another Judge on account of 
our difference of opinion I must record my 
judgment as to whether the case falls 
under any of the Exceptions to s. 499, Indian 
Penal Code, assuming that the complaint is 
otherwise sustainable. As regards the 
first Exception i. e., the plea of truth I 
agree with the learned Sessions Judge 
where he says that where the defamation 
imputes a crime to the complainant and 
the accused pleads justification there must 
be the same strictness of proof as on a 
trial for such crime. But in this case no 
crime was imputed to the complainant him- 
self and the persons against whom the 
allegations were made were not before the 
Court. In this case no Court would be 
justified in pronouncing an opinion that 
the allegation against parsons not before 
it were true without giving an opportun- 
ity to those persons to be heard. I pointed 
this out to the learned Counsel for the peti- 
tioner when he was submitting that the 
allegations were true. All that the accus- 
ed could establish in the present case was 
that there was prima facie evidence as to 
the truth of the allegation and which the 
accused might reasonably believe to be true 
or in other words his good faith. It is 
contended on behalf of the Crown that the 
petitioner cannot urge the plea of good 
faith, because he says he spoke only about 
the conduct of the constables and all that 
he heard was about the conduct of the 
constables. If his plea that he spoke only 
about the constables is not accepted, the plea 
of good faith on his own statement is not 
maintainable. I do not think this contention 
can be accepted, as it seems to me not proper 
that one pait of the statement of the peti- 
tioner should be rejected and the other 
part used as an admission of guilt. In 
one portion of his argument the learned 
Standing Counsel said that although the 
members of the Police force were fluctu- 
ating the imputations might be held 
to be on the complainant because the 
men were under his control and he was at 
the place all along. If that be so, the 
petitioner may establish his good faith by 
giving evidence with reference to the 
conduct of the constables. It was, however 
not argued on behalf of the Crown that the 
petitioner had no reasonable cause for 
believing the statements he had heard in 
the village and that he has not succeeded 
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in establishing his good faith 
ground. But as the learned Sessions Judge 
came to a different conclusion 1 think it 
right to record my opinion on the question. 
It appears to me that on the finding of 
the Sessions Judge himself some acts of 
oppression were committed there. Dealing 
with the matter of Gaizuddi who was 
alleged to have been beaten with the result 
that he died, the learned Judge observes, 
“Moulvi A. Quadeiy has stated in his de- 
position that although he found no marks 
of injury on 'lie man and most of the people 
there said that the man had epilepsy, some 
people also were saying at the time that 
Gaizuddi had been beaten by constables. I 
am, therefore inclined to hold that there 
was some kind of rough handing on him.” 

This witness was the Depmy Supci in- 
tended of Police and he 6aw the man 
when he was in a dying condition. He also 
deposed that Deputy Magistrate, Balm Mani 
Mohan Ghose, P. W. No. 14, who was there 
also heard about this at tlie time. It is 
regrettable that none of these officers made 
any enquiry at that time about the allega- 
tions, which might have enabled them to 
find out the truth at once. The Sessions 
Judge further held that there might have 
been some rough handling, such as catching 
hold of women’s hands, pulling at their 
cloth, etc. I cannot agree with the Deputy 
Magistrate, P. W. No. 14 above named, that 
pulling women by the hands, taking away 
their cloth, making women naked, prodding 
them with guns, could be legally justified. It 
is not necessary for the purpose of this case 
to examine the evidence regarding the. 
various cases dealt with by the Sessions 
Judge. But I think it w'ould be right to 
refer to some of the cases. One Fuljan 
iJibi came into Court and deposed amongst, 
other things that the nipple of her breast 
was bitten off. She was not asked whether 
she was willing to submit to an examina- 
tion of her person, but was disbelieved 
because another witness who went to the 
village to make enquiries stated that the 
name of another woman was given to that 

« laying been so maltreated I 
do not think this to be satisfactory. The 
case of one Haju Bibi also deserves notice. 
She complained that she had been raped. 
It was alleged that theiewas an eye wit- 
ness a boy of about 16 years name'd Noni 
• wl examined by the Deputy Magis- 

cedurf ' W SS tlme3> a rather serial pro- 
cedure, The matter was adjourned for 
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that the identification of the man. The Deputy 
Magistrate P. W. No. 14 says, “Noai witness 
idendtified constable Mir Ahmed Ali as the 
ravisher. The constable was mixed up 
with 30 others.” After this identification the 
case was dismissed. In this case. 1 think 
either the constable should have been tried 
for the offence alleged or the woman for 
bringing a false charge against an innocent 
man. But as I have said it is immaterial for 
the present case whether the stories were true 
or false. In my opinion, however, the peti- 
tioner had reasonable grounds for believ- 
ing in the truth of the allegations made to 
him having regard to all the circumstances 
and as it is also not argued on behalf of 
the Crown that theie were no reasonable 
grounds for the petitioner's belief, I hold 
that the case comes under the i(th Ex- 
ception of s. 49l#, Indian Penal Code al- 
though the language of the petitioner is 
otherwise objectionable. f) n all these 
grounds 1 would make the Rule absolute 
and acquit the accused of the charges I 
donotlhink it necessary to refer fo° =ome 
other points urged by the petii inner’s 
Counsel as, m my opinion, they fall within 
one or other of the questions I have dealt 

^ llll* 
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Messrs. S.rV IJalder, B. A\ Choicdhury, 
D. N Sen, Balms Suresh Chandra Taint 
dor, Ashtlaxnijan Ghosh , Bhudar Haldol 
Manvuitha Rath Rot/ (J r ) and I) v 
Bhaltachatjee, for the Petitioner. ' 

Mr. B. L. Hitter , for the Crown 

JUDGMENT.—The petitioner in this 

case has been tried and convicted by th 
btib-Divisional Magistrate of Faridpur o 
l.ree charges of defamation and was sen 
fenced under s. 500, Indian Penal Code ! 
one years simple imprisonment, these sen 

fences to run concurrently. Se 

On appeal to the Sessions Judge nf 
Faridpur Ins conviction on the 3 rd | S?„ f 
was set aside and the sente,,!/ ,lai ' se 
duoeci to (i months' sim^ taprhiZ » 
on each of the two charges on wE ikl 

conviction was upheld, these sentences alf 
to run concurrently. lces aJeo 

He has obtained a Rule from this tv . 
calling upon the Distuct Magistrate - ?!? 

the complainant to show cause why the r d 

viclton and the sentence passed unmf t?' 
should not be set aside or such Jf 1 ® 
orders passed as to this Cnm-f 1 °^ ler 
, The Rule came on foihm£V? m fit - 
learned brolheis, Newbould and if ° B re f 
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Ghose, J J who are equally divided in tion is made, win 
opinion. The case with the opinions of the his reputation, ai 
learned Judges has been laid before me defamed is the st 
under s. 420, Cr. P C. There is confi 

The charges in respect of which the peti- tween the comph 
turner's conviction has been upheld by the a t Char Maniar i 
Sessions Judge are as follows gredients of the 

Firstly.— That you on or about the 13th " It is charged i 
day of June 1923 at Berhamganj P. S. defamed by* imp 
Sibchar, defamed the complainant by the Police force 
making and publishing the following im- the reputation ii 
putation in your speech at a public meet- that of the compl 
ing concerning the Police force employed It is obvious t 
at Char Maniar of which the complainant not conform to tl 
was a member and the principal ollicer in finition. 
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tion is made, whom it is intended to harm in 
his reputation, and who in consequence is 
defamed is the same throughout. 

There is confusion in these charges be- 
tween the complainant and the Police force 
at Char Maniar in relatian to the various in- 
gredients of the charge. 

It is charged that the complainant was 
defamed by imputations made concerning 
the Police force at Char Maniar, and that 
the reputation intended to be harmed was 
that of the complainant and the Police force. 

It is obvious that charges so framed do 
not conform to the requirements of the de- 
finition. 


charge of the investigation to the effect 
that not to speak of the Police only but 
the British Government themselves and the 
superior officers including from the Dis- 
trict Magistrate down to the dar^ga and 
chou'kidars were all beasts and pigs iu their 
conduct, intending to harm and knowing 
and having reason to believe lint it would 
harm the reputation of the said complain- 
ant and the Police force employed at Char 
Maniar, and that you thereby committed 
an offence punishable under s. 500, Indian 
Penal Code, and within my cognizance. 


The defects seem to have originated in a 
failure to appreciate Explanation 2 to the sec- 
tion and the principles applicable when the 
words making the imputation appear to be 
general expressions but the complaint is 
that they are directed against a particular 
individual. 

The Explanation in my opinion is intend- 
ed to include a company or an association 
or collection of persons as such within the 
word "person" as used in the definition so 
that the latter should not be limited to indi- 
viduals. 


Secondly .— That you on or about the 17th 
day of June 1923, at Farid pur P. S. Kolwali, 
defamed the complainant by making and 
publishing in your speech at- a public 
meeting the following imputation concern- 
ing the Police force employed at Char 
Maniar of which the complainant was a 
member and the principal officer in charge 
of the investigation to the effect that the 
Police force employed at Char Maniar had 
bitten off the nipple of the breast of a 
woman and had bitten the cheek of a 
woman nine months pregnant intending 
to harm and knowing and having reason to 
believe that such imputation will harm 
the reputation of the complainant and the 
Police emploved at Char Maniar and that 
vou therebv ’committed an offence punish- 
able under s. 500, Indian Penal Code, and 
within my cjgnizance. 

It has b°cn submitted on behalf of the 
petitioner that these charges are defective. 

Cnder s 499, Indian Penal Code, whoever 

by words makes or publishes any 

imputation concerning any person, intend- 
ing to harm or knowing or having reason 
to believe that such imputation will harm 
the reputation of such person is said to 

defame that person. . . 

i'h" person concerning whom the lmputa- 


In a case in which the Explanation is pro- 
perly called into use the identity of the 
company or association or collection of 
persons' must be maintained throughout 
with reference to the imputation said to 
have been made concerning them as such 
with the intention of harming their repu- 
tation so that thereby they are defamed. 
An imputation concerning a company or 
association of persons as such— and the last 
two words of the explanation are most 
material to its correct application— cannot 
by virtue of this Explanation justify a charge 
of defaming an individual, and a charge 
cannot combine the explanation with the 
definition for such a purpose. Nor does it 
carry the matter any further to state as has 
been done by the charges in this case that 
the complainant was a member of the Police 


force at Char Maniar. 

The charges seem to have assumed that 
he Police force at Char Maniar is an associ- 
ition or collection of persons such as the 
Explanation contemplates but without ex- 
)ressing any definite opinion on the point, 
is it does not directly arise, I have con- 
liderable doubt whether such a view is 
:orrect. Aldridge v. Barrow (8) which is 
some authority on the point was a civil 

1 8 ) 34 C. 662; 11 C. W. N. 680, 



[90 1. 0. ISM] 

suit but that would not appear to afTeet 
the principle ( vide the observations of 
Fletcher Moulton, L. J.in Jones v. H niton & 
Co. (9). 

In this case the petitioner is charged 
with having defamed an individual. The 
imputations in the charges are general ex- 
pressions assuming that they concern the 
complainant. This would appear to be the 
case notwithstanding the reference in the 
first to the District Magistrate and the 
dnroga, because neither of these officers, 
who are capable of identification if the in- 
vestigation referred to in the charge is 
specified, which has not been done, is the 
complainant in the case. As regards the 
second charge though no one is referred 
to by name or by reference to his office in 
the imputations charged the nature of the 
imputations is indicative of the fact that 
an individual may be meant. 

It may be that the general nature of the 
imputations has led to the confusion in the 
charges. There is no necessity for that to 
have occurred. 

The cardinal rule is, that the offence con- 
sists in using language which others know- 
ing the circumstances would reasonably 
think to be defamatory of the person com- 
plaining of and injured by it [Per Lord 
Loreburn, L. C., in Hulton v. Jones (10)] Lord 
ohaw of Dunfermline in his speech cited 
Bourke v Wanen (II) in which Abbott, C. J . 
sam: Ihe question for your considera- 
tion is whether you think the libel desig- 
nates the plaintiff in such a way as to let 
those who knew him understand that he 
was the person meant. It is not necessary 
that all the world should understand the 
libel; it is sufficient if those who know the 
plaintiff can make out that he is the person 

U16&Dt. 

Following upon the rule so laid down it 

becomes a matter of comparative indiffer- 
ence whether the words are general or refer 

aken 8 ton C1 n 1I j? lv I id !! al » but Iest this be 
tu ! eral ! y 1 sh °uld explain that it 

Smed ht h fh« an 1 3 dlvldual is as much de- 

gener d al b an h r,ii W ° t - dS a PP a t rentIy only of ™re 
general application as by words referring 

bvthe test is thatform„lated 

ba« qioTed ^ Wh ° 86 obsemti °“ 3 I 


lofi! Wo5s b t“l' "• 78 >- J - K - »■ m 

M MSUe 0 * ? 2 »• U T. 
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A very good instance of a case where de- 
famatory matter may appear only to apply 
to a class of individuals yet, if the descrip- 
tions in such matter are capable of being, 
by innuendo, shown to be directly applic- 
able to any one individual rf that class an 
action may be maintained by such indi- 
vidual in respect of the publication of such 
matter, is to be found in Lc Fa n u v. Malcolm - 
son (12). The defamatory matter is 
too long to be reproduced here seriatim ; 
all that I need quote is a passage from 
the judgment of Lord (Tottenham, L. C.— 
“If a party can publish a libel so framed as 
to describe individuals, though not naming 
them, and not specifically describing them 
by any express form of words, but still so 
describing them that it is known who they 
are, as the jurors have found it to be here 
and if those who must be acquainted with 
the circumstances connected with the party 
described may also come to the same con- 
clusion, and may have no doubt that the 
writer of the libel intended to mean those 
individuals, it would be opening a very 
wide door to defamation, if parties suffer- 
ing all the inconvenience of being libelled 
were not permitted to have that protection 
which the law affords. If they are so de- 
scribed that they are known to all their 
neighbours as being the parties alluded 
to; and if they are able to prove to the satis- 
fachon of a Jury that the party writing the 
hbel did intend to allude to them, it would 
be unfortunate to find the law in a state 
which would ] ire vent the party bein« 
protected against such libels;" and the 
following passage which is to be found 
in the judgment of Lord Campbell:— 

"The first objection which has been relied 

on by the Counsel for the plaintiff in error 

who certainly has argued the case with his 
usual ability, and has brought forward all 
the arguments that learning and talen 
could supply; the first objection is that this 
l bel applies to a class of persons, and that 

hSfiP’ an lndlVldual cannot a PPly it to 

"Now I am of opinion that that is contrary 
to all reason and is not supported by a nv 
authority. It may well happen that lli 

singular number is used; and where a cla^ 

is described, it may very well be thJt tE 

slander refers to a particular indivklual 
that is a matter of which evident A.? 1 ’ 


’Well evidence is t U 0 be 

(o.'sj 01 f Q 8 ^ 1 R 1 ' M0; C 73 6 R.’ R * 2j l ' R ' 418; 13 L « T, 
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Imd before the Jury, and the jurors are to 
determine whether, when a class is referred 
to, the individual who complains that the 
slander applied to him is, in point of fact, 
justified in making such complaint. That 
is clearly a reasonable principle, because 
whether a man is called by one name, or 
whether he is called by another, or whether 
he is described by a pretended description 
of a class to which he is known to belong, 
if those who look on, know well who is 
aimed at, the very same injury is inllicted, 
the very same thing is in fact done as would 
be done if his name and Christian name 
were ten times repeated." 

The confusion of ideaswhich these charges 
disclose makes it impossible for a proper 
trial to beheld. To give but one instance 
the question of the relevancy of evidence 
will be approached from a different stand 
point if the charges stand as drawn or if 
they are drawn as they should be in ac- 
cordance with the principles applicable to 
the case. I may even go so far as to say 
that there has been no trial at all of the 
petitioner for having defamed the complai- 
nant, for a trial on these charges cannot be 
said to have been such a trial. 

Jn the circumstances the evidence and the 
merits generally have not been gone into. 
As I appreciate the situation there should 
be a new trial upon charges properly 
drawn, and in that view I ought to express 
no opinion on the merits even had they 
been fully argued. The question is as to 
the form the final order should take, as to 
which 1 have now heard learned Counsel for 
the parties. 

The order will be that the conviction and 
sentences by the Sessions Judge, Faridpur, 
be set aside and I direct that the case be 
re-tried by the District Magistrate, Farid- 
pur, or by such Subordinate Magistrate to 
whom he may assign the case, other than 
Babu A. R. Bose, Sub-Divisional Magistrate 
of Faridpur, before whom the previous trial 
was held. 

z. k. Conviction set aside ; 

lie- trial ordered. 


MADRAS HIGH COURT. 

Cuimixai, Revision Case Xo. !)1 of 11)25. 

Cm m i nai. Revision Petition Xo. 85 of 

1925. 

February 17, 1925. 

Present:— Mr. .Justice Devadoss and 
Mr. Justice Wallace. 

In re PBRUMAL XAICK-Accused- 
Petitioneu. 

Criminal Procedure Code ( Act V of 1801 S’), $. WO— 
I V n a / Code (Act A I A of lSti( 1), s. J 1 1 False ch a rye 
of dacoity before Village Magistrate— Case struck off 
on Police report -Charge by Police of false informa- 
tion, legality of— Complaint — Procedure . 

An offence under s. 21 1 of the Penal Code is a non- 
cognizable one, and the Police are not empowered to 
investigate into it of their own accord, and to prefer 
a charge in respect of it. 

Accused made a complaint to a Village Munsif of a 
dacoity having been committed in his house, mention- 
ing certain persons as having taken part in it. The 
Police on investigation reported the case to be false, 
and the Sub-Magistrate to whom the pnj>ors were sent 
struck the case off his tile. The Police then putina 
charge-sheet against the accused before the Sub- 
Divisional Magistrate for an offence under s. 211 of 
the Penal Code: 

Held, that it was open either to the persons alleged 
to have taken part in the dacoity or to the Village 
Munsif. or to any Police Officer, to prefer a complaint 
against the accused under s. WO of the Cr. P. C., in 
which case the Magistrate before whom the complaint 
was made could take the case on his tile after taking a 
sworn statement from the complainant, but that the 
Police could not start proceedings of their own 
accord, and that, consequently, the proceedings must 
be quashed ns illegal. 

Petition, under ss. 135 and 439 of the Cr. 
P. C.. 1898, praying the High Court to 
revise the proceedings of the Court of 
Second Class Magistrate, Satur, dated the 
22nd January 1925, in R. C. No. 1 of 1925. 

Mr. K. S. Ramabhadra Iyer, for the 
Petitioner. 

The Public Prosecutor, for the Crown. 


ORDER.- This is an application to 
lasli the proceedings, now pending before 
e Sub-Magistrate of Satur, on the ground 
at no complaint was filed in the case to 
lable the Magistrate to take proceedings 
-ainst the petitioner. The petitioner made 
statement to the Village Munsif of Mela 
ija ICularaman, that a dacoity was com- 
itted in his house and mentioned certain 
•rsons as having taken part in the dacoity. 
lie Village Munsif forwarded the complaint 
the Police, who held an investigation 
td reported the case as false. 9 he bub- 
agistrate of Srivilliputtur to whom the 
ipers were sent, accepted the referred 
large-sheet anil struck the case oJ 

The Police put in a charge-sheet 
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before the Sub-Divisional Magistrate of 
Sivakasi, against the petitioner for an 
offence under s. 211, Indian Penal Code. 
The Sub- Divisional Magistrate transferred 
the case to the Second Class Magistrate of 
Satur. The contention of the petitioner is 
that there is no complaint from the Second 
Class Magistrate of Srivilliputtur, who 
acted on the referred charge-sheet of an 
offence under s. 21 1 and, therefore, the pro- 
ceedings are illegal. 

Without expressing an opinion on that 
contention, we are satisfied that this is not 
a cast in which the Police could start pro- 
ceedings of their own accord. The offence 
under s. 211 is a non-cognizable one, and 
the Police are not empowered to investi- 
gate into a non-cognizable offence, and 
charge the petitioner. It isopen either to 
any of the accused in the alleged dacoity 
c ‘' l je or to the Village Munsif, or any Police 
Officer, to prefer a complaint under s. 190. 
Cr. P. C., in which case the Magistrate 
before whom the complaint is made mav 
take the case on his file after taking a 
sworn statement from the complainant. Such 
a course was not adopted in this case. 
'>e think the proceedings before the lower 
Court are illegal and they are herebv 
quashed. 

'• N - v - Proceedings quashed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Cbijiinai. Reference No. 32 of 1925 
August 13, 1925. 

Present .—Mr. Dalai, J. C. 
LMPEROR— Prosecutor 
„ versus 

A(wu6 N1SAR A LI KHAN am. other* 

Accused. 

mv n pf: oc ti ure Code . '■ lr ' r i 

of opposite par,!, ^-il,„ a Uon » fan 

tion case at a subsequent stag!- ,L Hev.-m e 
has power to grant restitution ra Iran. [,, So^soV** 

tra?? £ ptS Ce - I S ade b r the District Magi 

tiale Bahramh under s. 438 of the C 
p ■ h . y .- order dated the 8th July 19* 


ORDER .—Section 14o-proeeedings com- 
menced on the 21st of January 192-1 and 
to-day on the 13th of August 1925, I shall 
certainly not revise them. A competent 
Court has passed orders under $. -KJ (2) 
of the Land Revenue Act that out of the 
two claimants Nawab Xisar Ali Khan and 
Sardar Mohammad Ali Khan t he landed 
property shall be_ made over to Sardar 
Mohammad Ali Khan. The order of the 
Magistrate either under s. 145 or under s. 14li 
does not interfere with this order under 
s. 40 of the Land Revenue Act. I am well 
satisfied that Mr. Thomas did not by his 
order of 1st June as Magistrate make over 
any possession to Sardar Mohammad Ali 
Khan. The possession has been made over to 
Sardar Mohammad Ali Khan under s. 40 so 
if Nawab Nisar Ali Khan wins his mutation 
case at any stage, the Revenue Court will 
have power to grant restitution. 

This disposes of the matter as regards 
revenue paying property. There are two 
other properties, the subject of dispute 

(1) There are to koth is. 
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and a karbala in addition to the revenue 
paying land. The parties are agreed here 
as regards those that they may continue in 
the possession of the party actually in 
possession at present. It appears that one 
koth is m the possession cf Sardar Moh- 
ammad Ah Khan and the rest in the domm 
sion of Nawab Nisar Ali Kl.an The 
parties are in such possession because 
the manager allowed this possession This 
possession shall continue. There ‘is no 
prospect of any breaking of heads with 
respect to this property and there is no 
reason, therefore, to set aside the Mams 
trate s order of 1st J une 1925. 0 & 

There is a large amount’ of money col- 
lected by the Tahsildar of Nanpara as 
Manager of the estate during the long period 

At °° e to* it amounted 

to 1 lakh 31 thousand and possibly it 
has since increased. As regards that ‘par- 
ticular amount the order of the Magistrate 
appeals to be that it shall be made over 
to Sardar Mohammad Ali Khan. This 
op mon is arrived at on a decision as to 
title to revenue paving property 
jvill not be be just that this sum shou Id be 
made over to either party until their claims 
have been dehmtely decided at last bv the 
highest revenue tribunal. I therefn™ S 
to the order of 1st June 1925 of the 
trate that the cash collected by 
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sildar of Nan para shall not be made over 
to any party until the mutation claim has 
been finally decided in the Revenue Courts 
U hen the claim is finally decided by the 
highest Revenue Court, the successful party 
m iy apply to the Magistrate concerned for 
delivery of the money. This procedure 
will enable the opposite party if so inclined 
to go to the Civil Court and obtain attach- 
ment. I may repeat that the money in the 
custody at present of the Tahsildar of 
Nanpara shall not be made over to either 
party until all the conditions fixed by me 
above have been complied with. 

Either party may apply to the Magistrate 
having jurisdiction for the investment of 
1 e \ in the hands of the Tahsildar of 
Nanpara. 

1 think these orders will satisfy the 
parties. The order of the Magistrate dated 
1st June is amended only so far as the 
case is concerned, othe wise there has been no 
interference. Let the papers be returned, 
z. k. Papers returned. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Revision No. lu of 1924. 

February 27, 1924. 

Present Mr. Raker, J. (J. 
RAHIMAXSHAH and another— Accused- 

Applicants 

versus 

EMPEROR— Opposite Party. 

Penal Code ( Act XLV of l SCO), s. 00 — Private 
defence— Pica, whether can be raised in Appellate 
Court - Ui'jht , when can be exercised. 

It is open to an accused person to raise the plea of 
private defence in the Appellate Court even though i 
was not taken before the Trying Court where he 
altogether denied the offence, but the plea cannot help 
him when his object in causing the injury was not to 
save himself but to beat his assailant and when it 
was not necessary for th? purpose of self-defence to 
have inflicted the injury actually caused. 

Yusuf Husain v. Emperor, 44 Ind. Cas. 675; 40 A. 284; 
16 A. L. J. 160; 10 Cr. L. J. 371, and Vcerana Xadan 
v. Emperor, 15 Ind Cas. 310; (1912) M. W. N. 401; 11 
M. L. T. 251; 13 Cr. L. J. 470, referred to. 

Revision of an order of the Additional 
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went and a fine of Rs. 25 each. The con- 
viction and sentence were confirmed on 
appeal by the Additional Sessions Judge, 
Balaghat. The accused apply for revision 
on the grounds first that they are protected 
by the right of private defence and secondly 
that in any case they should be given the 
benefit of s. 5G2 Cr. P. C. as was recom- 
mended by the Seccud Class Magistrate who 
first tried the case and who submitted the 
proceedings to the Sub-Divisional Magis- 
trate under s. 349, Cr. P. C. 

As regards the plea of private defence, 
this was not taken before the Trying Court 
where the accused altogether denied the 
offence Assuming this defence to be open 
to them as it may be on the rulings in 
Yusuf Husain v. Emperor (1) and Veerana 
Sudan v. Emperor (2) the present is not a 
case of private defence The argument is 
that the accused were defending one Jaman 
a Musalman, who was being beaten by 
Mhars. But the evidence is that the 
accused pursued and beat the Mhars 
and their object was uot to save Jaman 
but to beat his assailants. In any case it 
was not necessary in order to defend Jaman 
that the accused should beat the com- 
plainant 60 severely as to bre"k his arms. 

The plea of private defence will, therefore, 
not assist the accused. As to s. 562 the 
Second Class Magistrate who tried the case 
originally thinks that because a light took 
place between both parties this section 
should be made use of. This section was 
applied to Jaman because lie was himself 
somewhat severely injured in the fight 
which took place between the Musalmans 
and Mhars 

In the last paragraph of his judgment 
the learned Additional Sessions Judge has 
pointed out that the accused themselves re- 
ceived no provocation. Their assault was, 
therefore, deliberate and though they may 
have been actuated by a desire to help 
Jarnan their guilt is not the less serious. 

Rakhdia must have been beaten with con- 
siderable force for both of his arms to be 


Sessions J udge, Balaghat, dated the 7th J anu- 
ary 1924, in Criminal Appeal No. 2 of 1923. 

Mr. P. C. Dutt, for the Applicants. 

Mr. G. P. Dick , for the Crown. 

ORDER.— The facts of this case are 
that the applicants have been convicted 
under s. 325, Indian Penal Code of causing 
grievous hurt to one Rakhdia by beating 
him and breaking both his arms and were 
sentenced to four months' rigorous imprison- 


fractured. 

lu these circumstances I see no reason tor 
interference. The applications are dis- 
missed and the applicants who are on bail 
must serve the remainder of their sentence. 
g. R i). Applications dismissed. 


44 Ind. Cas. C75, 40 A. 284; 16 A. L. J. 169; 19 

hf£i Cas. 310, (1912) M. W. M, 404; 11 M. h. 
51; 13 Cr. L. J. 470. 
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MADRAS HIGH COURT. 

Second Civil Appeals Nos. 593 to 600 and 
1159 to 1466 of 1923. 

December 3, 1924. 

Present: —Air. Justice Ramesaui 
and Mr. Justice Venkatasubba Rao. 

ANNAMDEVULA TATA alias 
VENKATARAYUDU and others— 
Defen dants —Appellants 
versus 

Khan Sahcb Klucaja AH.YMADULLA 
KHAN SAHIB BAHADUR and another— 
Plaintiffs— Respondents. 

Landlord and tcmnl—Suit by landlord ay a i a si 
tenants as trespassers— Occupancy rights, pica of — 
Burden of proof— Appeal, second * binding of fact. 

Wlure in a suit by th* landlord to t-jeot a tenant 
from the* lands held by him, the tenant sets up a 
defenc.* that helms a right of permanent tenancy in 
the lands, the onus of proving tint he Ins such 
right lies upjn the tenant, [p. lOi.cul. 2] 

In the Presidency of Madras when a tenancy com- 
mences under a terminable contract there is nothing 
to prevent the landlord from ejecting the tenant at the 
end of the term from the lands which have been let to 
him. [p. 403, col. 2.) 

\\ here in a suit for damages f »r wss and occupation 
by a landlord, on the footing that the defendants were 
holding over and were trespassers in law, the latter 
plead permanent rights of occupancy, the burden of 
making out occupancy rights lies on the defendants. 
Lp. 402, col. 1.] 

Seturatkan lytr v. Vcnkatachala tioundan. 5G hid. 
£?? 435156/, ( I’J-'Oj .M. W. X. 01; 2iJl.LT. 

02; I L W. .329; 38 M. L. ,1. 476; 22 Bom. I,. It. 578; 
18A. L. J. 707; 23 C. W.X.4S3; 17 1. A. 7(1 ([>. C.i 
and Acuna I'illai Marakayar v. Uaminthan Chctliar 
f " d ;,^.220; 47 M. 337; ( 1U24)A. 1. K. U*. O.) Go; 19 

w m In :)■ h ■ 130; :U M L T W: <6)21; Al. 

!v V 2 I 1 ’ V J, 0 °‘ * A. L. It. 161 ; 28 (.'. 

W . N. #00; 511. A. 63; L. R. o A. CP. C.I 33 (P.Ca 
relied on 

Where the tenants by muchilikas undertook to 
surrender the lands at the end of tin term, and there 
was constant change of tenants and enhancement of 
rent, and alienations by the tenants were few in number 
and of recent times: 

//eW. tlmt alluding that the tunnuts had nooceu- 
pancj lights was justified and that the High Court 

wl iwrfm wi,h 2?j£2 

Cioclcalinua PMai v. Vylhtalinn j Pundara 
S ln-T ods J i M G !’ 1 ^''" anUro " ana v - rmannu, 

M'ikVS tf* iH- * L .A MM LT. 
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Second appeals against me decrees of the 
Court of the Subordinate Judge, Rijan- 
mundry, in A. S. Nos. 51, 49, 52,53 and 56 
of 1922 and against the decrees of the Court 
of the Additional Subordinate Judge, 
Rajahmundry, in A. S. Nos. 17, 14 and 15 
of 1920, preferred against those of the 
Court of the Additional District Munsif, 
Rajahmundry, in O. S. Nos. 121, 111, 123, 
129, 122, lid, 115 & 116 of 1918 respectively. 
In S. A. Nos. 1459 to 1466 of 1923. 
Second appeals against the decrees of the 
Court of the Subordinate Judge, Rajah- 
mundrv, iu A S. Nos. 57, 44, 46 and 45 of 1922, 
13 of 1922, 55 of 1922, 43 of 1922 and 47 of 
1922, respectively preferred against those 
of the Court of the Additional District 
Munsif, Rajahmuudrv, in O. S. Nos. 120, 
113, 126, 119, 112, 111, 124 and 128 of 
1918 respectively. 

Mr. A. Krishnaswa mi Iyer, for the Ap- 
pellant. 

Messrs. C. V. Anantakrishna Iyer and 
C. Rama Row, for the Respondents. * 
JUDGMENT. — These second appeals 
arise out of a batch of suits tiled to recover 
damages for use and occupation in respect 
of the two villages of Kadiyam and 
Jogurapad in the Godavari District. The 
Courts below gave decrees in favour of 
plaintiff and the defendants tile these 
appeals. 

The two villages though situate within 
the ambit of the zemindari of Pittapore had 
a history of their own apart fiom the 
zemindari. They were granted in Fasti 
1148 (or 1748) by or on behalf of Asoof 
Jah alias Nizuiuulmulk, the tirst Nizam of 
Hyderabad. They were regarded as exclud- 
ed from the assets of the zemindari at the 
tune of the Permanent Settlement in 1802 
and continued to be held by the grantee’s 
successors as inam. In ' 1856, they were 
resumed by the Government for reasons 
not clear but not material. Thus, they 
did not get the benefit of the inam Settle- 
ment in 1862 but continued to be held by 
the grantees on ryotwari tenure The de- 
al L. j. 42; 21 bonY VitVAV ‘i % nv fendants ° r , their predecessors 'were the 
I O m 1- : ,|? Vn V 2 u l>: ‘*" anl8 , of the villages. In 1900, the as- 

sessment payable to Government was 

enhauced as a result of the re-survey and 
re-settlement in which the plaintiffs were 

A u> o 1 31 f iVA 7‘ 7 - •; • "• »• a. e* l u. 5 as the pattadars of the villages 

A, if W 33 11 • V, 1 ' }' clled °n- ^nts were admittedly collected W f u 


725; 37 M 
30 O, L 
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vain. In 1917 the present suits were filed 
for damages for use and occupation on the 
footing that the defendants were holding 
over and are trespassers in law. 

The defendants pleaded that they had 
permanent occupancy rights, that they were 
not trespassers and, therefore, are not liable 
to pay damages (as opposed to rent). They 
also pleaded that, as they did not pay rents 
for 1!) years, the suits are barred by limita- 
tion. They admitted the payment of assess- 
ment due to Government. This must be 
presumably on behalf of th epattadar. 

On second appeal, objection has been 
taken by the respondent, that, in some of 
the secondappeals— those in which the value 
did not exceed Rs. 5U0— no second appeals 
lie. It is unnecessary to decide the point, 
though we think the objection is well-found- 
ed It is admitted that the objection cannot 
apply to all the cases and the merits must 
be gone into. 

The only point practically argued in the 
second appeals is that the trial of the suits 
relating to Jagurupad has been seriously 
prejudiced by their being consolidated with 
the suits relating to Kadiyam, that there is 
substantial difference between the two 
villages in the matter of the relations 
between the landlord and tenants and the 
Courts below were prejudiced by the facts 
relating to Kadiam which, it is admitted, 
are more favourable to the landlord in 
certain respects. We say this is the only 
point argued, for, all other points discuss- 
ed in argument are subsidiary to and 
illustrative of this. As to Kadiam, no doubt 
the appellants argued that they have acquir- 
ed a title by adverse possession but we do 
not think this argument is tenable in view 
of the points taken up in the written state- 
ments. The suit relating to Jagurupad are 
three in number and their second appeals 
are S. A. Nos. 593, 596 and 597, and the Vakil 
for the appellants has strenuously argued 
that these second appeals should be sent 
back for fresh findings. Before this point 
is dealt with, it will be convenient to state 
the fact and lindings about both the villages 
and dispose of the other second appeals. 

The Courts below held that, as the suit 
villages are ryotwaii villages, the burden 
of making out occupancy rights lay on the 
appellants relying on Seturaihan Iyer 
v VenkatachalaGoundani 1). In thisconnec- 

. 1 ) 56 Ind. Cas. 117; 43 M. 567; (1920) M W. N. Cl; 
t’7 M L T 102; 11 I. W. 39!); 38 M. L. J. 476; 22 Bom. 
I, R. 578; 18 A. L. J. 707; 25 C. W. X 485; 47 I. A. 76 
(P. C.). 
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lion Naina Pillai Marakaijar v. Rama * 
nathan Clietiiar (2) may also “be mentioned 
as laying down (page 344*) “ It cannot 

now be doubted that when a tenant of lands 
in India, in a suit by his landlord to eject 
him from them, sets up a defence that he 
has a right of permanent tenancy in the 
lands, the onus of proving that he has such 
rights is upon the tenant". 

This is not denied for the appellants. The 
Courts below found that Kaoiim lands 
were being held under muchilikas for terms 
of years, X teiiesof 1875, N series of 1886, M 
series of 1891. The last set of muchilikas 
covered the period terminating with June 
1896. In all these muchilikas, the tenants 
undertook to surrender the lands at the end 
of the term and must, therefore, be con- 
sidered as re admitted as tenants under the 
next succeeding set of muchilikas. They 
also found that there was constant change 
of tenants in the village of Kadiam and 
that there were also enhancements of ients. 
The District Munsif found that rents con- 
tinued to be paid by the tenants after 1896 
upto 1906, in respect of both the villages. 
But the Subordinate Judge found that the 
payment of rent has been practically prov- 
ed'up to 1900 only. We allowed reference 
to the documents and evidence in detail 
to see if there is any mis construction of a 
document or a mis statement of fact by the 
lower Appellate Court. But none has been 
established. The tenants latterly began to 
alienate the holdings but it was found 
these were all after 1900. They are 
sixteen in number for Kadiam and of 
the years 1902-1906 except one in 1912. 
As to Jugurupad, they were live in 
number and are of the years 1902, 1905-1907, 
Some improvemenls said lo have been 
effected by the tenants were also stated and 
considered by the Courts below. After 
staling the facts common to all the cases, 
the District Munsif stated the facts prov- 
ed in respect of each case separately and 
the Subordinate Judge has not re-stated 
them as it would be only a repetition. On 
the facts summarised as above, they found 
that no rights of occupancy have been made 
out by the njots. The Vakil for the ap- 

,2, 62 Ind. Cits. 226; 47 M. 337; (1624) A. 1- £• < P ' & 
65; 1!) I„ W. 259; 22 A. I, J. 130; 3 M. *'/• JWg 
M W.N. 29.3; 46 M L. J. 546; lOO. & A. KR4W 


26 O. W. X. 609; 51 I. A. S3; h. «• 

(P.CJ. ~ 

•Page vl 17 M.~ [lid J 


[90 I. C. 1925] AN' NAM DEV I'Ll TaTA V. AHAUADL'LLA KHAN PAHIU EAHaSUR. 403 

other right whatever thereto and accord" 
ingly that lie agreed to the landlord (the 
plaintiff) taking possession of the laud at 
the er.d of the year of tenancy without any 
relinquishment by the tenant. Page 173*, 
"When the defendants were admitted as 
tenants, they severally declared - as stated 
above) that they had no right of occupancy 
except such as was given to them by the 
tenancy agreements". In Xainn i’tllai 
Mnrakayar v. Hanianathan Chcttiar "2j, it 
wasobserved at page 354+. “J u Some 0 f 
the tenants of the temple’s endowed lands, 
apparently all of them, agreed amongst 
themselves to cultivate jointly the endow- 
ed lauds of which they were tenants, and 
they executed and delivered to the Col- 
lector, who was then the manager of the 
temple and its endowments, a muchilika 
by which they took the endowed lands for 
a term from Fasli 1241. That muchilika 
is absolutely inconsistent with auy of the 
tenants having then any right of perma- 


plants argued that the facts are similar 
to those in Seturathan [ycr v. Venkatachala 
Goundan (i) more particularly inJuguru- 
pad. We do not agree with him. In 
that case there were 43 alienations found 
ranging from 1859 to 189(1— as opposed to 
the much smaller number in the present 
cases which are all after ISO)— when the 
Government enhanced the assessment and 
consequently the landlord neglected the 
collection of rents. The Courts below have 
considered all the circumstances that may 
be relied on in favour of the tenants and 
have come to a conclusion on a question of 
fact with which there is not the faintest 
shadow of justification for interference. In 
particular the effect of the muchilikas of 
Ivadiain containing a clause that the 
tenant shall surrender at the end of the 
term may be stated— a fact totally absent in 
Seturathan lycr v. Venkatachala Goundan 
(1) In Surijunaryana v. Patanna (3), Sir 
John Edge stated (at page 1016*): “By these 


w lucac vGuama iiaviiiu Mien ally riSTiU Or nprmn. 

their m nrM ° f tena - ncy . lhe defendants or nent occupancy in uuv of the endowed lands 

asr ! ed wilh ,he of "« teAple and with their telieW og “«t 


ingson the determination of the term for 
which the lands were let to them, and 
without clmmmg any jerayati right in the 
lands fat page 1021*) “By the muchilikas 
execu L ted b y the defendants 
thc P tPm? y 0 K-^ eir u P r edecessors-in-title 

^“XroifieV t e , “tdSdlhl? & ,t e lands 

they held no jem„ali ri^md they - ™ . Uiusapprovmgof Uwckahnga Filial 

S'tT? ... the «■ • - p 

agreements 


in any of the temple’s lands. In 1870 Sir 
C H. Scotland, (\ J., held that when a ten- 
ancy in the Presidency of Madras com- 
menced under a terminable contract there 
was nothiug to prevent the landlord from 
ejecting the tenant at the end of the term 


were entered into and the defendants or 

their predecessors-in-title were let into 
possession under them, any of the lands 
were, or had been, held by a JJ f 
permanent right of occupancy” In I’nad 
raishta Venkata Sa strain v Dividin' 

IBStjfo Cave observed page' 

declaration * greementa contained a 

Snf r b L the tenant to the effect that 


1 * 1 , , 1 « uut 

a. tjllteal mya 1 uiulara Sunnady (5) which 
is thus still good law except where abrogat- 
ed by Legislature tl of 1908) as to lands in 
estates. 

We are of opinion the appellants have no 
case as to kadiyam lands and the Kadivam 
appeals fail and are dismissed with costs. 

It is argued as to Jugurepad that the 
facts are different that there were no term 

- c ! th| t Mere was only one 
muchil.ka (R) , n 1864, that a summary 
suit against the tenants in 18G9 for accent- 

fillPA nf n f a rwl av-a A i • i*i . .. P ' 1 


(p. C.). 

Af JTU: °L J 3 ?! «l A. >»: 17 A. L. 

175; 30 C. L. J. lti i 0 L W Va°V 2G M L - T. 
U P- L. R . (P. C .) 16 !?. o > ’ 6,J3; 24 C - " • ». 1»; 

#41 M.~r sc\ 
fftge of 43 21.-1 I 


r ~ r'v iwio uu kjuu, mat then* 
463 were enhancements in 1883, that the origi! 
nal two families who held in 1884 became 
three families in I860. In 1«74 another 
family was added (Ex. 21) and a fifth 
n » 6 -M. H. R. 161 . 111 

_ *)’age of 43 Al.- 


- 

H’»g 0 of 47 21,— 


M 
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Ti mil >v^? anes , U , laj has since been added. 

I he District Munsif recorded all the evi- 
dence m one suit on the agieement of the 
parties, though later on it was objected to 
In Ins judgment (para. 24) he says “In ad- 
dition to what has been discussed above, 

1 consider it proper to examine in detail 
the facts relating to each ease to afford no 
room to suppose that the case of any in- 
dividual defendant is prejudiced by ‘joint 
trial'’. In para. 43, he states the facts re- 
lating to Jugurepad separately. The Sub- 
ordinate Judge takes up Jugurepad sepa- 
rately in para. 19 and states all its 
facts separately until towards the end of 
the paragiaph where the facts common 
to both the villages were re stated for 
Jugureped. In para. 20 the alienations 
have been separately grouped for both the 
villages. In para. 21, the improvements 
were stated and the only evidence ex- 
pressly referred to related to Jugurepad 
and it was held that the building of small 
cattle sheds and granaries cannot lie accept- 
ed as acts indicative of rights of perma- 
nent occupancy. It seems to us that not 
only all facts and circumstances in favour 
of the tenants have been stated and con- 
sidered by the Oourts below but every 
possible effort has been made to make it 
clear that the facts of the two villages 
have been kept separate in their minds. 

It is impossible to hold that the defendants 
suffered the smallest prejudice by the joint 
trial. It is true that, in Jagurepad, there 
are no term innehilikas, the changes of 
tenants are fewer. But the tenants have 
not shown that new tenants came in as 
alienees of former tenants and not as new ad- 
missions by the landlord. We may observe 
that the case of Bliadrayya v. Venkatn- 
ratnam (G) cannot be regarded as good 
law after Naina Pillai Marakayar v. 
Ramavathan Clieltiar (2). It is also true 
that there is only one enhancement. In 
our opinion these facts are enough to ne- 
gative occupancy rights but if we can con- 
ceive that other Judges may come to a 
different opinion if sitting as Judges of 
fact, still there is no justilication for in- 
terference with the findings of the lower 
Appellate Court in second appeal. We 
are also of opinion, the Jugurepad second 
appeals also fail and are dismissed with 
costs. 

v. n. v. Appeals dismissed. 

Vj k 

(G, - 1 i In* C'&s. 045, 21 M. L, J. 803; IQ M. L. T. 54. 


I.AU. BAHADUR. (90 j. C . 1925] 

OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Stcos d Civil. Appeal No. 215 of 1924 
July 15, 1925. 

Present:— Mr. Nmpson, A. J. C. 

BHAtiW All PRASJ1 AD — Plaintiff 
—Appellant 

versus 

LALL BAHADrK— D rfkndant— 
Respondent. 

Hindu Imiv— Joint family— Alienation- -Antecedent 
debt, existence of— Appeal, second- Finding of fact— 
liccituls in deed , value of. 

The question whether an antecedent debt did or did 
not exist is one of fact and cannot lie agitated in 
second appeal. The fact that the lower Appellate 
t’ourt has declined to accept the recitals in the deed of 
transfer as evidence of the existence of an antecedent 
debt, does not vitiate its finding as to the existence of 
such a debt. [p. 105, col. 1.] 

I ’nder ordinary circumstanccsand apart from Statute, 
recitals in deeds can only be evidence ns between the 
parlies to the conveyance and those who claim under 
them. Such recitals cannot by themselves be relied 
u P° n for the purpose of proving the assertions of fact 
which they contain, [ibid.] 

Sand i Lai Uhur IS is was v. Jugal Kishore Achavjya 
Chowdhuri, 3G lnd. Cas. 420; 44 C. 188; 20 .U 1, T. 335: 
31 3J L. .1. 503; 1 11)10, 2 Al. W. N. 330; 4 L. W. 458; 18 
Horn. L. K fcGS; 14 A, L. J. 1103; 21 ('. L. J. 487; 1 I*. 
L. W. 1; 21 (’. W. N. 225; 10 Bur. L. T. 177; 43 I. A. 
249 (V. C.) f followed. 

feecond appeal against the decree, of 
the Subordinate Judge, Sultanpur, dated 
the 2Gth February 1924, reversing that of 
the Munsif, Sultanpur, dated the 24th No- 
vember 1923. 

Mr. Naimullah, for the Appellant. 

Mr. G. N. .1 Iisra, for the Respondent. 

JUDGMENT.— This isasecond appeal. 
It raises no question of law. The suit was 
one for foreclosure of a mortgage, and the 
defence was that the properly mortgaged 
belonged to t he joint Hindu family, and 
that the money was not advanced either 
for family necessity, or for antecedent debt. 
It has been found in fact that the property 
was ancestral. The deed in suit is dated 
the 17th October 1911. The items set forth 
in the deed are as follows:— 

1. Rs. 150 usufructuarv mortgage, dated 
13th July 1909. 

2. Rs. 5G-13 an unregistered bond dated 
14th January 1910. 

3. Rs. G 1-3 an unregistered bond dated 
23rd April 1910. 

4. Rs. 23 a parcel loan. 

5. Rs. 30 rent of 1317F and I318F. 

G. Rs. 48 paid in cash. 

In the plaint it is not stated even if the 
land is ancestral. It appears, however, that 
the plaintiff, by verbal replication, set up 
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antecedent debt for the five items. The 
cash item, of course, could not be said to 
be antecedent debt. Apparently, no plea 
has ever been taken of family necessity. 
The Court of Trial found Items Nos. 2, 3, 4, 
and 5 proved to be antecedent debt, and 
gave a decree accordingly. The total of 
those four items is Rs. 177, but the interest 
brought the amount up to Rs. 692, and a 
foreclosure decree was given for this sum. 
The defendant appealed to the learned 
Subordinate Judge, and the plaintiff filed a 
cross-objection The cross-objection related 
to the usufructuary mortgage of Rs. 150. 
It was dismissed. The appeal related to 
the four Items N 09 . 2, 3, 4 and 5. It suc- 
ceeded, and plaintiff's suit was dismissed 
on a finding that antecedent debt was not 
proved for any of these four items. Plaint- 
iff comes here in second appeal. 

The appeal relates to the usufructuary 
mortgage, and to the Items Nos. 2, 3, 4 and 
5. As I have said, it raises no question of law. 
The question whether antecedent debt 
existed is one of fact. It. is suggested that 
a point of law arises because the learned 
Subordinate Judge declined to accept 
the recitals in the deed as evidence of 
antecedent debt, but in doing so he com- 
mitted no error of law. The point was 
dealt with by. the Privy Council in Nanda 
Lai Dhur Biswas v -Tar/at Kishorc Achariya 
Chmvdhun ( 1 ). That was a case of aliena- 
tions by a widow but the principle is 
the same. It was said, (page) 195 *): 

‘ It is well established, that such recitals 
cannot by themselves be relied upon for 
the purpose of proving the assertions of 
fact which they contain. Indeed it is 
obvious that if such proof were permit- 
ted the rights of reversioners could alwavs 
be defeated by the insertion of carefully 
prepared recitals. Under ordinary circum- 

deeSnn nd t P t rtfr< ?!i n Statute - recUa ' 3 in 
deeds can only be evidence as hetween the 

" h0 

The learned Subordinate Judge, therefore 
fell into no error of law in rejecting the 
recitals as evidence. He considered the 

ZtZ h t ? d h K im * and he found as a 
matter of fact that none of those items 

W m ™ antecedent debt. 


These findings are binding upon me in 
second appeal, and they were sufficient for 
the disposal of the appeal before him and 
of the cross-objection. 

The appeal is dismissed with costs, 
z. k. Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1235 

of 1922. 

April, 27. 1925. 

Present.— Mr. Justice Suhrawardy and 
Mr Justice Duval. 

DURLAV CHANDRA CHOWDHURI 

and others— Defendants— Appellants 

versus 

JAMIRUDDIN AHAMED CHOWDHURI 

and others— Plaintiffs— Respondents. 

Bengal Patni Taluks Regulation (VIII of 1819),$. 11 
Bengal Tenancy Act (VIII of 1885). w. 187, 
195 (e )— Patni lease— Sub-lease, validity of— Zemiudar, 
rights of. 

Where a person having purchased the patni in 
execution of a rent-decree under the Bengal Tenancy 
Act sues for possession on the determination of the 
defendant’s tenancy by service of notice under s. 1C7 . 
of the Act tho rights of the plaintiff as patnidar 
under the Bengal Patni Taluks Regulation arc. not 
affected in view of the provisions of s. 195 (c) of the 
Bengal Tenancy Act. |p. I0G. col. 2.] 

Sundari Dassee v. .1 fudhoo Chunder Sircar, 14 0. 
592; 7 Ind. Dec. in*, s.) 592 and Kristo Das Ixiha y. 
Jatindra Xath Basu, 14 lnd. Cas. 1 15; 1G 0. W. X. 501, 
relied on. 

The mere mention of a right to create a sub-lease in 
thepufni lease docs not vest tho patnidar with a 
higher right than is granted to him under the Patni 
Law. fp 407, col. 2/| 

Sub-clause (2) of s.ll of the Bengal Patni Taluks 
Regulation VIII of 1819 requires that in order that the 
zemindar should be bound by the sub-lense created bv 
the patnidar, and to defeat th a zemindar i right to hold, 
the tenure of his creation nnswernble in tho state in 
which he created it for his rent, the jmfni lease must 
confer on the patnidar the right to create such nn 
under-tenure ns will bar tins indefensible right of 'the 
zemindar, [ibid] 

Appeal against a decree of the Addi- 
tional District Judge, Dinajpur, dated th© 
20th of February 1922, affirming that of 
the Subordinate Judge of that District, 
dated the 18th of February 1921, 

Messrs. B. Chuckerbutiy , Girija Prasanna 
Sanyal and Babu Indu Prokas Chatter jee 
for the Appellants. • 

Babus Jorjcs Chandra Roy and Asita - 
ranjan Ghose. for the Respondents. 

JUDGMENT.— This appeal by the 
dar patnidars raises important question^ 
relating to the rights of the ?ewi?idar 
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against the ilavpatnidar. The predecessor 
of the plaintiff-respondent gianted a patni 
settlement tocne Lakshmi Xarain in 1293 
P,. S. in respect of three mouzas. The rent 
reserved was Rs. 250 a year Of two of 
these mouzas Lakhsmi Xarain granted in 
1303 to one Alasraf Ali, now represented by 
defendant Xo. 9, a daiyatni lease on a 
yearly rent of Rs. 228. Lakshmi Xarain 
died leaving four sons defendants Xos.10 
to 13. In 1321 defendants Xos. 12 and 13 
executed a darpatni lease in favour of one 
Madan Mohan of their share in the third 
mouza on a yearly rent of Rs. lO. In 1322 
the other two sons of Lakshmi, the de- 
fendants Xos. 10 and II, granted a darpaini 
lease in respect of their shares in the 
third mniiza Mahabasi to their own sons de- 
fendants Xos. 1 and 2 for a yearly rent of 
Rs. 20. Plaintiff s case is that his prede- 
cessor had obtained a decree against the 
patnidar for arrears of rent in execution 
of which the patni was sold and purchased 
by the decree-holder. When attempting 
to collect rent the plaintiff discovered the 
existence of the darpatni leases and served 
the darpatnidars with notices under s. 
167 of the Rengal Tenancy Act. In the 
present suit the plaintiff seeks to avoid the 
darpatnis on the grounds, first, that as in- 
cumbrances they have been annulled and, 
secondly, that they are liable to be set 
aside as fictitious and benami transactions. 

The Trial Court found that the service 
of notice under s. 1(17, Rengal Tenancy Act 
was not proved but held that under the 
Patni Law the leases were not binding on 
the plaintiff. It further found that the 
two leases in favour of Madan Mohan and 
defendants Xos. 1 and 2 were fictitious 
and not bona fide. Madan Mohan did not 
appeal against this decree and on the ap- 
peal by the other defendants the learned 
District Judge agreed with the Trial Court 
in all its findings This second appeal 
is by the defendants Xos. 1,2 and 9 re- 
presenting two of the three darpatnis 
defendants Xos. 1 and 2's darpatni interest 
being alleged to be in respect of the share 
of Mouza Mahabashi held by two sons of 
Lakshmi Xarain and defendant Nos. 9’s 
interest being in the other two mouzas 
With regard to the darpaini held by de- 
fendants Nos. 1 and 2 the finding of the 
Piet of both the Courts is that it is a 
Una mi and fictitious one. This finding of 
fart cannot be assailed in second appeal 
and the appeal b.v these defendants must 


stand dismissed. As regards Alasraf Ali’s 
darpatni the question of law raised has to 
be examined and determined. 

Mr. Chuckerbutty has said all that can 
be said on behalf of the appellants. 

It is first contended that the plaintiff 
having purchased the patni in execution 
of a rent-decree obtained under the Bengal 
Tenancy Act, the provisions of the Patni 
Regulation VIII of 1819 do not apply in 
this case which must be governed by the 
Bengal Tenancy Act. It is also pointed 
out that the plaintiff himself has treated 
the case as coming under the Tenancy 
Act and based his claim for possession 
on the determination of appellant's tenan- 
cies by service of notice under s. 167, Bengal 
Tenancy Act. It is accordingly argued 
that service of notice under s. 167 not 
having been proved the plaintiff's suit 
must fail. It is further maintained that 
the defendant's tenancies are protected 
interests within the meaning of s. 160 (g), 
Bengal Tenancy Act. This latter argu- 
ment is founded on the recital in the patni 
patta to »the effect that the patnidar 
would be “ entitled to make a gift or sale 
or grant darpatni and sepatni settlement, 
etc."; and there, can be no question that 
if the relation between the parties is 
governed by the Bengal Tenancy Act and 
nothing more the defendant's tenure must 
be deemed to be a ' protected interest ’ 
having been created under the express 
permission given in the patni lease as re- 
quired by cl. Ig) of that section. In sup- 
port of this view reference may be made 
to Bidhumukhi v Asmatullah (1), where ihe 
tenure concerned was a sepatni ^created by 
a darpatnidar and the provisions of the 
Tenancy Act were, on the authority of 
Mohamed Abbas Mondal v. Projo Sundari 
Debia (2) rightly applied. But the Bengal 
Tenancy Act does not in view of the pro- 
visions ‘in s. 195 (e) affect the rights of 
patnidars under the Patni Regulation and 
so the rights of the parties have to he 
determined under it. The plaintiff has 
doubtless in the present case based his 
cause of action of the Bengal Tenancy Act, 
but if his right to recover possession is 
found to exist under some other provision 
of law it would be sacrificing substance to 
form to deny him such right: see Sundari 

(1) 36 Ind. Cas. CCD; 21 C. W. N. 820; 24 C. L. J. 
130 . 

,21 IS C. 360; n In<l. Pw. (s. s.1 240, 
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Dassee v. Mudhoo Chundev Sarkar (3). For 
the course that commends itself to us we 
have the authority of Kristo Das Laha 
v. J at indra Noth Bam (4), where under 
similar circumstances the provisions of 
the Patni Regulation were held applicable 
to a case arising from a sale under the 
Bengal Tenancy Act. We accord in sly pro- 
pose to examine the law as laid down by 
the Regulation as affecting the rights of the 
parties. 

The preamble to the Regulation declares, 
among the objects of the enactment, the 
objects “to define to relative rights of 
zemindars and patni talukilars In s. 1 
this object with reference to the under- 
leases by the patnidar is thus amplified 
‘ It has accordingly been deemed necessary 
to regulate and define the nature of the 
property given and acquired on the creation 
of a patni taluq as above described, also to 
declare the legality of the practice of under- 
letting in the manner in which it has been 
exercised by patnidars and others, estab- 
lishing at the same time such provisions as 
have appeared calculated to protect the 
under-lessee from any collusion of his im- 
mediate superior with the zemindar or 
others, for his ruin, as well as to secure the 
just rights of the zemindar on the sale 

of any tenure under the stipulations of the 

original engagements entered into with 

«cL'in^ SeCUre 5 hel , ast obiect ^ en- 

3 Vfc second caluse of s. 3 that the 
PfnijMdar, are “to possess the right 

°U e t . ing out the knds composing their 
taluks in any manner they mav deem most 
condu clve to their interests; and anyTngage- 
m . e ” ts f° entered into by such talukdars 

-fr 8h f- 1 be legal and Ending be- 
tween the parties to the same, their heirs 

p S n^ nP ' e9 : Provided - however, that no 
Bu . e , n t> a g p me nts shall opiate to (he 
preiud.ce of the right of the zemindar to 

ar° ' h .V, UPen0r tenure answerable for anv 
arrear of his rent, m the state in which he 

granted it, and free of all incumbrances re- 
sulting from the act of his tenant". Section 

in q Th lfie 'l the strin ? ent ™le con- 

sifta a ra&s? 's 

"Cte* r \ P ’ 1 that 0,a " se ™" s 

“ -■v* ■ 

i«Sf^5s4Sr a ^1L 
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ment, shall be permitted to bar the 
indefeasible right of the zemindar to hold 
the tenure of his creation answerable in the 
state in which he created it for the rent, 
which is in fact his reserved property in 
the tenure, except the transfer or assign- 
ment should have been made with a condi- 
tion to that effect, under express authority 
obtained from such zemindar." The first 
paragraph defines the right of the zemindar 
as against the transferee or sub-lessee of 
the patnidar in case the sale of patni is 
held under the Regulation. The second 
paragraph states the general right of the 
zemindar as against the transferee or the 
sub-lessee in all cases; otherwise this sub- 
clause would appear redundant. It accord- 
ingly becomes necessary to construe the 
words ‘condition to that effect.’ The phrase 
‘to that effect’ occurs also in the 1st sub- 
clause where it means to make incumb- 
rances as are mentioned in that sub-clause. 
In the 2nd sub-clause the phrase ‘to 
that effect must by logical interpretation 
mean to make 6uch transfer by sale, etc., as 
to bar the indefeasible right of the zemin- 
(lav to hold the tenure of his creation 
answerable in the state in which he created 
it for the rent of the tenure. It demands 
something more than mere license to 
create sub-leases by the patnidar, a right, 
as has been observed in Kristo v Jotindro 
(4) reserved to the patnidar by the Regu- 
lation itself, 'and the mere mention of 
such right in the patni lease does not 
vest the patnidar with a higher right than 
is granted to him under the Patni Law. 
1 he sub-clause, therefore, requires that in 
order that the zemindar should be bound 
by the sub-lease created by the patnidar, 
and to defeat the zemindars right to hold 
the tenure of his creation answerable in the 
state in which he created it for his rent 
the patni lease must confer on the patnidar 
the right to create such an under-tenure 
a3 will bar the above indefeasible right of 
the zemindar. It looks anomalous that in 
the case of sale under the Regulation an 
incumbrance created under a stipulation in 
the written engagement conferring on the 
patnidar the right to create it is protected 
whereas if the zemindar acquires the pafni 
in any other way a more stringent condition 
is necessary to make the incumbrance 
binding on him. But the law can only be 
construed as it stands. * ue 

U is, however argued on behalf of the 
appellant that the 2nd sub-olause above 
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quoted contemplates cases of complete 
transfer such as transfer by gift or sale, 
excopi mortgage, and not leases which are 
transfers of a part of the interest of the 
patnidar. Learned Counsel, however, has 
not been able to assign any such meaning 
to the word 'otherwise' following the words 
transfer b\ sale, gift or to the words 'other 
limited assignment’ in that sub-clause as 
to exclude leases. .In our judgment the 
above expressions include also a lease 
which is a transfer or limited assignment. 
If this construction is not correct, under 
the 2nd clause of s. 3 above quoted no 
engagement (including a lease! by the patni- 
dar shall operate to prejudice the right of 
the zemindar to hold the patni tenure as it 
originally existed answerable for any arrear 
of rent. In any view, therefore, we hold 
that the dn r patni created by the patnidar 
Lakshmi Narain in favour of Mnsraf Ali 
is of no avail as against the plaintiff. It is 
not necessary in this connection to consider 
the 2nd clause of s. 11 which deals with 
rent— farming leases, .the authority to grant 
which ghould also have been 'specially trans- 
ferred’, it being neither party’s case that this 
clause has ;>ny application in the present 
suit. 

The result of the above considerations is 
that the darpatni leases created by Lakshmi 
Narain are not binding on the plaintiff and 
lie is entitled to obtain possession of the 
moitzas in the state in which they were when 
the patni lease was granted. In this view 
we hold that the decision of the Court be- 
low is correct and this appeal should be dis- 
missed with costs. 

z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeal No. 20 of 1921. 

July \1, 1925. 

Present : — Mr. Wazir Hasan, A. J. C. 

DUNYA SINGH and others— Defendants 

— Appellants 
versus 

GANGA DFIAR— Plaintiff- 
Respondent. 

Contribution— Properly belonging to deceased person 
recovered by som* of h is heirs— Suit by other heirs to 
recover their chare— Liability to pay proportionate 
share of costs, 


V. GAXGA DHAR. 
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Nome of the heirs of a deceased person brought a 
suit to recover his estate from a person who claimed 
to be entitled to it under the terms of a Will left l. v the 

doeease.l and the suit was eventually compromised 

the heirs being allowed to take jcsscssion of the 
estate on payment to the claimant of a certain sum 
of money, which under the circumstances of the case 
was not unreasonable. Subsequently the remaining 
heirs of the deceased brought a suit against those 
heirs who had recovered the estate of the deceased for 
their share of the estate: 

/M</. that the plaintiffs were entitled to their share 
in the estate of the deceased only on payment to the 
defendants of their proportionate share of the sum 
which the defendants had spent in the former litigation 
*°r the pur]< se of obtaining possession of thecstntc 
I*. -1 10, col. 1 


Firstappeal from the judgment and decree 
of the Additional Sub Judge, Lucknow, 
dated the 20th November 1923. 

Mr. Ali Zahcer for Mr. liajcshwari Prasad , 
for the Appellants. 

Mr. L. S. Misra, for the Respondent. 


JUDGMENT.— This is the defendants’ 
appeal from the decree of the Additional 
Subordinate Judge of Lucknow, dated the 
2Gth November 1923. The property in suit 
belonged to one Jang Bahadur Singh. On 
his death his sister's son. Shamsher Bahadur 
Singh, obtained mutation of names in his 
favour and entered into possession of the 
estate of Jang Bahadur Singh, Shamsher 
Bahadur Singh produced a Will alleged to 
have been executed by Jang Bahadur Singh 
in his favour under which he claimed title 
to the whole estate. The Court of Revenue 
accepted the Will and ordered mutation of 
names in his favour as already mention- 
ed. Thereupon the defendants appellants 
brought a suit for possession of the entire 
estate of Jang Bahadur Singh as against 
Shamsher Bahadur Singh on the ground that 
title to that estate had devolved on them 
and somo other persons arrayed as defend- 
ants by the law of inheritance. The suit 
was eventually compromised and the present 
appellants obtained possession of the pro- 
perty in terms of that compromise on pay- 
ment- of a sum of Rs. 7,300 to Shamsher 

Bahadur Singh. .. 

The plaintiffs to the present suit are pur- 
chasers from Nage Singh, N'arpat Singh, 
Sheo Singh and Subba Singh of one moiety 
of the estate of Jang Bahadur Singh under 
two sale-deeds dated tile lltli March 1921 
and the 17th March 1921. The other moiety 
admittedly belongs to the defendants-appel- 
lants. The defence to this simple suit 
proceeded on numerous and various 
grounds The pedigree showing the i rela- 
tionship of the vendors of the plaintiffs was 
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disputed. The sales were challenged as 
opposed to public policy, a custom was set 
up to the effect that the succession devolv- 
ed per .stirpes and not per capita, plea of 
res judicata was raised, Jang Bahadur 
Singh’s Will in favour of Shamsher Bahadur 
Singh was also put forward and finally in 
this°t’ourt an additional defence was raised 
that the sale-deeds of the 11th March 1021 
and the 17th March 1921 were invalid under 
cl. (e) of s. G of the Transfer of Property 
Act. All these defences were more or less 
insisted upon in the course of the arguments 
advanced in this Court in support of the 
appeal but except two they were all dis- 
posed of by me in the course of the argu- 
ments and’l heard the respondent's Counsel 
in reply only on those two grounds. 

On the question of t lie pedigree, the Glid- 
ing of the Court below is absolutely un- 
assailable. Apart from other evidence the 
pedigree is supported by the admission of 
the present appellants in the previous suit 
and I hold that it is fully proved. 

On the question of custom,, reliance is 
placed upon a passage in the statement of 
Sheo Singh (P. W. No. 9). The learned 
Additional Subordinate Judge has consider- 
ed that statement carefully. I am' of opinion 
that that statement is neither definite nor 
sufficient to prove the alleged custom. The 
only other evidence on which reliance was 
placed is the statement of Gangadin, one 
of the appellants in that case In the 
absence of any other reliable and independ- 
ent evidence Gangadin's statement cannot 
be accepted as sufiicient proof of the custom 
in question. In agreement with the Court 
below I hold that the custom is not prov- 
ed. 

On the question of res judicata, much 
need not be said. The plaintiff’s vendors 
were parties to the previous litigation but 
they were discharged on a compromise 
having-been reached between the plaintiffs 
of that suit and Shamsher Bahadur Sinsh. 
There is no question of the applicability 
of the rule of , res judicita on those facts. 

As to : the Will of Jang Bahadur Singh, 
the Court below has discussed the evidence 
now produced by the defendants carefully 
and fully and. in agreement with the opinion 
of that Court I hold that, that .Will is not 
proved. ,. v . , ; .. 

The additional ground of apoeal was not 
pressed. 

It now- remains to consider the two 
grounds which were seriously pressed on 
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behalf of the appellants. The first of them 
is that the sales of the 11th March 19- 1 
and the 17th March 1921 were opposed to 
public policy. The arguments submitted 
with reference to this ground proceeded on 
the lines that the earlier sale-deed is for 
a sum of Rs. 500 only out of which only 
Rs. 50 were paid in cash before tbe Sub- 
Registrar. The second sale is for a sum 
of Rs. 200 out of which Rs. HO only were 
paid. The value of the share sold in each 
case was about Rs. 30,000. These facts 
show that the sales were merely gambling 
transactions and unconscionable. As to 
the value of the property the evidence is 
not clear. Some of the witnesses say that 
the sales were merely gambling transactions 
and unconscionable, the entire estate of 
Jang Bahadur Singh was worth between a 
lac and eighty thousand rupees. The 
evidence, however, shows one thing clearly 
enough that there were incumbrances of the 
value of over Rs. 40 000 and that besidesthose 
incumbrances Jang Bahadur Singh was 
heavily indebted. In the circumstances, 
therefore, it might well be considered that 
it was not a gamble but a prudent trans- 
action on the part of the parties thereto. 
The argument of the learned Counsel is, in 
my opinion,? entirely negatived by the 
decision of their Lordships of the Privy 
Council in the ease of Bha<iwat Dayal Singh 
v. Dcbi Dayal Saha (i).. I, therefore, 
reject this ground of appeal. 

The second ground urged was that the 
present defendants recovered the estate for 
the benefit of themselves and the entire 
body of heir* from the hands of a tres- 
passer on payment Rs. 7,300 as part of the 
compromise and Rs. 295 as costs of the suit 
and that they are entitled to a contribution 
in proportion to the share, that is, 4/9th 
decreed to the plaintiff by the Court below. 
Iam of opinion that this ground prevails. 
There is no evidence, indeed there is no 
defence, that the terms of the compromise 
were in any manner intended to injure 
the interests of the other heirs to the 
estate of Jang. Bahadur Singh: Every 
thing points to the reasonableness of the 
compromise. Shamsher Rahadur Singh had, 
a Will in his favour .which was accepted. a& 
genuine , by., the Court of Revenue. He had 
also possession of the estate sahotioned by : 
the order of mutation marie in • his favour 

r (1 i *L°- 42l>: 7 L; J - 1 2 <\ w. u. 393 . la ' 
L. .1. 103; 5 A. L, J. 1S4; 1-1 Bur. L. K 49- 3 jj I. T 
344; 10 Bom. L. R, 230; 35 I, A s 48; (l». O ./. ’ 
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by the same Court. He had also challeng- 
ed the pedigree on which the then plaintiffs 
rehed to establish their relationship with 
dang Bahadur Singh. The value of the 
property as admitted in the pleadings of 
that suit was Rs. 80,000 I hold, therefore, 
that the present appellants reasonably in- 
curred the expenditure of R s 7,5.*5 for 
recovering the entire estate from the hands 
of bhamsher Bahadur Singh. The plaint- 
iff, who now desires to recover 1 9th share 
of that estate, must contribute to the costs 
of the previous recovery of the estate. 

I, therefore, order that the plaintiff shall 
pay to the defendants appellants a sum of 
Rs. 3,375 within six months from this date, 
otherwise his suit shall stand dismissed 
with reference to the properties now under 
appeal. I maintain the order of costs in the 
Court below but as regards the costs in this 
Court I direct that in any event the plaint- 
iff-respondent shall pay to the defendants- 
appellants such costs as are taxable in 
relation to the sum of Rs. 3,375 only. The 
decree of the Court below will be modified 
f in the light of the preceding order. 


v. THIItrMAI.AI IYER, 
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Decree modified. 


mori^r is taken away by Ids beinfr made a partv to 
dm smt of the prior mortgagee. But where a puisne 
mortgagee is not made a party to the suit, a sale in 
execution of the prior mortgagee's deerc-e cannot affect 
In snr*hn case lie lias an option either to 
proceed against the mortgaged property bv bringing 
iMo sale or to proceed against the sale-proceeds in 
Louit in the prmr mortices suit after satisfying 
the claims of the prior mortgagee, [p. Ill, col. 2.] ' n 

Lasc-lnw reviewed. 

Although r 1 of O. XXXIV of the C P. C. requires 
all puisne mortgagees to be brought on the record in 
a prior mortgagee's suit, r. 13 of the Order does not 
restrict the right of a puisne mortgagee, not made a 
party to the suit, to claim any amount in Court on the 
ground that he has an interest in the mortgaged pro- 
perty. fp 411. col. 1.] 

The right of a subsequent mortgagee to the sale- 
proceeds of the mortgaged property is only subject to 
that of the prior encumbrancer, but lie lias a prior 
claim over any simple money creditor and the mort- 
gagor. A simple money creditor who attaches the 
money m Court attaches it as the property of the 
mortgagor and tie- mortgagor certainly is not entitled 
to the money in Court in preference to the mort- 
gagee whose debt he is liable to discharge, fp. 115, 
col. 11 


Second appeal against a decree of the 
Court of the First Additional Subordinate 
Judge, Madura, in Appeal Suit No. G of 
1922, (A. S. No. 220 of 1921, on the file of the 
District Court, Madura), preferred against 
that of the Court of the Distiict Munsif, 
Madura Town, in Original Suit No. 6G of 
1920. 

Messrs. S. Varadachariar and K. S. 
Jaya Rama Iyer, for the Appellant. 

Mr K. V. Krishnaswamy Iyer, for the Re* 
spondents. 
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N. A. THIRUMALAI IYER 

A N D OTHERS— Df. PEN DA NTS — RESPONDENTS. 

Mortgage— Prior and subsequent mortgagees— Suit by 
prior mortgagee— Puisne mortgagee not made party — 
Sale in execution of mortgage-decree— Surplus jooceeds 
after discharging prior mortgagee's claims- Puisne 
mortgagee, right of, whether confined to sale of proptrty 
— Right to surplus proceeds in jirior mortgagee's suit — 
Attaching creditor, rights of— Civil Procedure Code 
(Act V of 10OS), O. XXXIV , rr. I, IS. 

\Vh«*re a prior mortgagee makes a puisne mortgagee 
n party his suit ami brings the property lo sale, the 
pui j'* r.i* • •ran only proceed against the balance 
of ll l in *’ i rt after satisfying tin* claim 

of tli'' p.ior mo- g -f. His right of suit against the 


JUDGMENT.— Defendants Nos. 1 to 3 
mert caged their property on 24th April 
1912 by two deeds in favour of defendants 
Nos 5 and G and defendant No. 7. First de- 
fendant executed a third mortgage in favour 
of the plaintiff on 5th September 1916. De- 
fendants Nos. 5 and G brought 0. S. 
No. 3 of 1908 impleading the 7th de- 
fendant-second mortgagee and obtained a 
mortgage decree. The third mortgagee, 
the plaintiff, was not a party to that suit. 
The property was sold in October 1919 
and was purchased by the 4th defendant 
fur Rs, 20.000. The 1st and 2nd mortgagees 
defendants Nos. 5 and G and 7 were psid 
the amount due on the mortgages. Eighth 
defendant who had obtained a money- 
decree against defendants Nos. 1 to 3 
attached the surplus amount in Court and 
was paid by a cheque for Rs. 4,585. The 
plaintiff attempted to prevent the 8th de- 
fendant from cashing the cheque but his 
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attempts wci e of no avail. The money now- 
in Court is about Ks 1,000. The plaint- 
iff has brought this suit on his mortgage 
and prays that the amount due to him on 
his mortgage may be paid out of the sum 
in Court and that the till defendant be 
directed to pay back into Court the sum 
drawn by him and that in the alternative 
the mortgaged properly be sold for satis- 
fying his debt and also prays for a personal 
decree against defendants Nos. 1 to 3. The 
District Mm si f gave a mortgage- decree in 
favour of the plaintiff and held that the 
plaintiff was entitled to the surplus in 
Court realized in execution of the decree 
obtained by defendants Nos. 5 and G, and 
that the bth defendant must refund the 
amount drawn by him. Against this 
decree 8th defendant appealed. On appeal 
the Subordinate Judge held that the plaint- 
iff could only proceed against the property 
mortgaged to him and purchased by the 
4th defendant and the proceeds of the 
sale held in execution of the decree in 
favour of the defendants Nos. 5 and G were 
not subject to the mortgage right of the 
plaintiff and the amount remaining after 
meeting the claims of the 1st, and 2nd mort- 
gagees, defendants Nos. 5, G and 7 was the 
property of the mortgagor and as such 
could not be proceeded against by the plaint- 
iff. With regard to the amount in Court he 
held that it would be available to the plaint- 
iff in case he is unable to realize his debt by 
the sale of the hvpotheca. Fourth defend- 
ant has preferred this appeal. 

The contention of Mr. Varadachari is 
that the sale proceeds in Court represent the 
mortgaged property and the plaintiff is 
entitled to proceed against the money in 
Court after the claims of the prior mort- 
gagees have been satisfied. The surplus 
proceeds of the sale are sufficient to meet 
the claim of the plaintiff. It is urged that 
inasmuch as the plaintiff was not a party 
to the suit of the prior mortgagees, his 
right to proceed against the property is 
unaffected and the proceeds in Court have 
been realized by the sale of the mortgaged 
property and the lien of mortgage right 
against the property attaches itself to the 
money in Court. It is also urged that the 
plaintiff has an option either to proceed 
against the mortgaged property by bring- 
ing it to sale or to proceed against the sur- 
plus sale-proceeds in Court- if the proceeds 
are sufficient to satisfy his claim. On 
the other hand, Mr. K. V. Krishnaswami 
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il. The money now Iyer contends that the remedy of the puisne 
000 The plaint- mortgagee who was not a party to the 

it on his mortgage suit of the prior mortgagee is only against 
Hint due to him on the mortgaged property. He could either 
paid out of the sum redeem the prior mortgagees or ask for 
e till defendant be the sale of the property and bring the 
nto Court the sum property to sale; but lie cannot claim to 
t in the alternative be paid out of the surplus sale-proceeds in 
v be sold for satis- Court as they are the propeitv of the rnort- 
pravsfor a personal gagor. He further contends that the sale 
ts Nos. 1 to 3. The was subject to the encumbrance of the 
mortgage-decree in plaintiff and what was sold represented 
and held that the the interest of the prior mortgagees as well 

0 the surplus in as that of the puisne mortgagee together 
ilion of the decree with the equity of redemption and the 

Nos. 5 and G, and puisne mortgagee should only look to the 
must refund the purchaser for payment of his mortgage- 

im. Against this debt and lias no claim against the surplus 
pealed. On appeal in Court as his mortgage has been included 
leld that the plaint- in the sale in Court auction. 

igainst the property What are the rights of the puisne mort- 
purchased by the gagee whowas not a party to the suit and the 
e proceeds of the execution proceedings under the prior 
. of the decree in mortgage? If the prior mortgagee makes 

1 Nos. 5 and G were the puisne mortgagee a party and brings 

Igage right of the the property to sale.it is well settled that 
nt remaining after the puisne mortgagee could only proceed 
e 1st and 2nd mort- against the proceeds in Court after satis- 
5, G and 7 was the fying the claim of the prior mortgagee. In 
agor and as such other words, his right of suit against the 
gainst by the plaint- mortgagor is taken away by his being made 
amount in Court he a party to the suit of a prior mortgagee, 
lilable to the plaint- Where a puisne mortgagee is not made a 
) realize his debt by party to the suit of the prior mortgagee, 
-a. Fourth defend- does the puisne mortgagee lose any ofhis 
’Peal. > rights which he had as a mortgagee 9 

lr. Varadachari is When property is sold under a mortgage 
Court represent the decree, what is sold is the interest of the 
nd the plaintiff is mortgagor at the date of the mortgage on 
met the money in which the suit is brought. If the sub«e- 

°i i he m? nor mort ‘ quent mort gagees are made parties to the 
sfied The surplus suit, the sale in execution of the decree 

sufficient to meet would convey the interest of the mortgagor 

ff It is urged that as it was at the date of the suit. In other 
liff was not a party words, what is sold under such a decree is 
>r mortgagees, his the property of the mortgagor and the 
st the property is proceeds of the sale have to be applied in 
ceeds in Court have discharge of all the encumbrances and the 
le of the mortgaged mortgagees have to be paid in the order of 
of mortgage right priority. But the sale cannot affect the 
aches itself to the title of a mortgagee who has not been made 
also urged that the a party to the suit 

n!!n e /, t0 K P K - eed Sef:, L ion 75 of the Tra "sfer of Property Act 
property by bring- say* that every second or other subsequent 

ed against the sur- mortgagee has, so far as regards nSemn 

mrt-if the proceeds lion, foreclosure and sale of the mortal P ] 

Vi? • c l a m ' °” p r ?p eri >’ the rights 

V. Krishnaswami prior mortgagee or mortgagees a8 his 
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mortgagor lias against such prior mort- 
gagee or mortgagees and the same rights 
against the subsequent mortgagees as he 
has against his mortgagor. A puisne 
mortgagee has the right to redeem the 
prior mortgage or mortgages and has the 
right to bring the properly of the mortgagor 
to sale and such a sale will be subject to the 
right of the prior mortgagee or mortgagees. 
A prior mortgagee cannot redeem the puisne 
mortgagee without his consent but if he 
acquires the equity of redemption, he will 
be entitled to redeem the puisne mortgagee. 
The plaintiff was not a party toO. S. No. 3 
of 1913 and the sale in execution of the 
decree in that suit cannot take away the 
rights of the plaintiff as mortgagee. The 
contention of the appellant is that the 
plaintiff has an option either to proceed 
against the mortgaged property by bringing 
it to sale or to proceed against the sale- 
proceeds in Court after satisfying the 
claims of the prior mortgagees. The 
objection of the 8th defendant (respondent) 
is that the security for the debt cannot 
attach itself to the sale-proceeds in Court 
merely by the volition of the plaintiff ; 
that the plaintiff's remedy is against the 
mortgaged property ; and that when that 
mortgaged property was sold, it was sold 
subject to the plaintiffs encumbrance and 
lie could not bv making an election proceed 
against the money in Court realized by sale 
in which his own mortgage was included. 

The contention that when property is 
sold in execution of a mortgage decree, it 
is sold subject to all the mortgages on it, 
is based upon two stray observations in 
Chinnu Pillai v. Venkatasamy ( I, cilia r ( I). 
Mr. Justice Coutts Trotter (as he then was) 
laid down two principles as governing the 
cases The first is that what passes to a 
mortgagee is a right to sell the mortgagors 
interest as it stood at the dat£ of the 
mortgage subject only to tins, that in his suit 
lie must make all subsequent mortgagees 
parties if he wishes the sale to be free of 
their encumbmuces. The other principle is 
that of any number of mortgagees, the later 
can always redeem the earlier, but cannot 
be compelled to do so and the earlier cannot 
redeem the later except by consent. Mi. 
justice Srinivasa Iyengar in the course of 
his judgment observed: “lo the suit of 
the second mortgagee the plaintiffs were 
not made parties. The second defendant s 

1 1 1 In’il. Cas. 5t>7; 10 M. 77; 30 M. L. J •‘>17. 7191C) 
1 si. W. N. 215; 19 -M. L. T. 217. 
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position is, therefore, that of an assignee 
of the first two mortgages and of the 
equity of redemption subject to the charge 
of the plaintiffs." At page 8b* he further 
observed: "The second mortgagee is en- 
titled to, and must bring a fresh suit against 
the purchaser in the first sale to sell the 
property to the satisfaction of the second 
mortgage-debt subject to which the first 
purchaser took." Mr. K. V. Krishnaswami 
Iyer contends that these observations make 
it quite clear that the sale in execution of a 
mortgage-decree is subject to the mortgage 
in favour of a puisne mortgagee and, there- 
fore, the puisne mortgagee can only proceed 
against the property in the hands of the 
auction-purchaser and cannot proceed 
against the sale-proceeds in Court if a 
surplus remains after satisfying the claims 
of the prior mortgagee and that if it was 
possible to hold that the puisne mortgagee 
could proceed against the surplus assets in 
Court, the learned Judges would have said 
so. I do not think this is the correct way 
of interpreting the decision. The question 
whether the puisne mortgagee could pro- 
ceed against the assets in Court was not 
raised before them. Nor were they called 
upon to consider whether the puisne mort- 
gagee had any other right than that of 
proceeding against the mortgaged properly. 
The question in that case was whether a 
puisne mortgagee could bring the property 
to sale after it was sold in execution of a 
decree obtained by a prior mortgagee. Mr. 
Justice Srinivasa Iyengar sets out the 
rights and liabilities of the mortgagees at 
the end of his judgment and the 7th prin- 
ciple he lavs down is as follows:— "If the 
first mortgagee sues first without making 
the second mortgagee a party, the second 
mortgagee is not affected and can bring Ins 
own action for sale making the mortgagor 
a party, if there had been no sale in the 
first mortgagee's suit, or if there had been 
a sale, making the purchaser a party in his 
capacity of the ultimate owner of the equity 
of redemption." Reliance is also placed 
upon Mula Veetil Seetlii v. Achuthan Nair 
(9\ in that case a Full Bench of .this 
Court held that the second mortgagee was 
entitled to the same rights as the first 
mortgagee with reference to Ins security 
having regard to the nature of his mort- 
<r a <re. After an exhaustive review of a 

,2) 9 Iuil. Cas. 513; 21 M. L. J. 213; 9 M. L. T. 431; 
(1911' 1 M- W. N. 1C5. 
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number of decisions, certain propositions 
were considered as established. ‘ li A se- 
• cond mortgagee is entitled to the same 
rights as the first mortgagee with reference 
to his security, havin'” regard to the nature 
of the mortgage. (2) ‘'Hie purchase of the 
equity of redemption after the first mort- 
gage and the second mortgage both stand 
on the same footing with respect to their 
respective rights against the first mortgagee 
when they have not been impleaded in the 
suit instituted by him on his mortgage. 
(3) Those rights are unaffected bv the suit 
of the first mortgagee to which they are 
not made parties and the decree passed 
therein and the sale made in pursuance 
thereof. (-1) The purchaser in such a suit, 
whether it is a first mortgagee ora stran- 
ger, does not acquire the rights of the 
moitgagor as at the date of the first mort- 
gage but only those that subsist in him at 
the date of the suit.’ - This decision does 
not support the contention that the only 
remedy of the puisne mortgagee is against 
the mortgaged property. The words used 
by Mr. Justice Srinivasa Iyengar in Cltinnu 
Pillai v. Venkalasamij Chcltiar (1) subject, 
to the charge of the plaintiffs at pagetO* 
can only mean subject to such rights as 
the puisne mortgagee has. It does not 
mean that the property is sold subject to 
the charge in favour of the puisne encum- 
brancer. The expression is not tantamount 
to saying that the purchaser has undertaken 
to pay the subsequent encumbrancer but 
means that the purchaser buys the pro- 
perty subject to the rights which a puisne 
encumbrancer lias in regard to that pro- 
perty. Iu applying case-law to the case 
before us, care should be taken not to take 
one or two sentences of a judgment, apart 
from their setting and give to them a 
meaning which the Judge who delivered 
that judgment did not intend to convey 
or did not think it would be capable of 
conveying. It should also be borne in mind 
when the decisions are sought to be applied 
to new facts to see in what connection and 
with reference to what facts the decisions 
or rulings were given. The contention of 
Mr. Krishnaswami Iyer is that theso two 
decisions support his contention by their 
silence as to the right of the puisne mort- 
gagee to proceed against whfit is realiz- 
ed in execution of a decree obtained on 
• •. a prior mortgage. I do not think that 
' the Jud ges who decided them had that 
•Page oHQ Al.--|fi(i.j ** 
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retain propositions point argued before them nor do I think 
Lhli«hed ‘ *1 1 A se- they intended to laydown the broad pro- 
.v. ..." i. n .itmn that ihp iniisne mortcairees right 


portion that the puisne mortgagees right 
is only to proceed against the properly in 
the hands of the purchaser. 

The facts in Barhamdeo Pras-ul v. Tora- 
chand (3) are these:— Certain immoveable 
property was mortgaged in May 1687 to 
the appellants in that case. The same 
property was mortgaged in September 1867 
to the respondents. Again in July 18M) 
the property was mortgaged to the appel- 
lants. The appellants brought a suit in 
1690 impleading the respondents and ob- 
tained a decree in execution of which the 
property was sold. After satisfying the 
decree the sale-proceeds were deposited 
in Court. The appellants obtained a decree 
on their mortgage of l8t'J without implead- 
ing the respondents as paities and in 
execution of that decree, without notice to 
the respondents they drew out of Court 
the surplus proceeds of the former sale. 
The respondents brought a suit in 19(JU 
and claimed the money in Court. The 
question was whether that suit wfcs within 
time. Their Lordships of the Privy Council 
held that Art. 13 j of the Limitation Act 
applied and that "The surplus sale-proceeds 
in execution of the previous mortgage- 
decree represented the security which the 
plaintiffs had under their mortgage of the 
l?th September 1887, and did not cease to 
represent thatsecurity owing to the fact that 
Ram Hurhamdeo Prasad and Ham Sumran 
Prasad had wrongfully and in fraud of the 
plaintiffs drawn them out of the Court in 
which they had been deposited”. They also 
held that they were not against the view 
that there was a charge in favpnr of the 
plaintiffs in the hands of the appellants. 
Though the respondents were parties to the 
suit of the first mortgage, they did not 
take the trouble to appear. Notwithstand- 
ing that, their Lordships of the Privy 
Council held that the sale-proceeds in 
Court represented the security which they 
had and, therefore, they were entitled to 
proceed against the surplus money in Court. 
I his decision was on appeal from the deci- 
sion in Ikrhnmdco Pershad v. Tarachand 
(4) wherein two Judges of the Calcutta 
mgh Court differed as to the light of the 
P“Jf : “f mortgagee to proceed against the 

^3) -l Ind. Cas. 1)61; 11 C. 651; 15 M. L T 62 i 
M. \V. N. 38; 12 A. I, J. 82; 18 C. W N 345 W C 1 ' 

“»“■ L - «• * 26 U. L. J. jqfYf a: is 

' (4) 33 0. 92; 9 0. W X. 980. 


• ;jsv 

.j 



^ KRIShXASWAMI BHAGAVATHAR V. TUlRUMALAl IYER. 

assets realized in execution of a decree in 
a prior mortgagee's suit, and dale, J., agreed 
with Henderson, J., in holding that wuen 
property is sold under a decree obtained 
by the lirst mortgagee the puisne encum- 
brancer has a right to follow the surplus 
sale-proceeds after the decree-holders claim 
has been satisfied. Tnesu two cases lay 
down that the rights of the subsequent 
mortgagee who is not a party to the mort- 
gage-decree under which the property is 
brought to sale is entitled lobe paid out 
of the surplus sale-proceeds, if any, remain- 
ing after the decree holder is paid. In 
Gobhul Lit Roy v. Ramjanam Misser (5.1, 

Lard Macnaghten in delivering the judg- 
ment of their Lordships observed in deal- 
ing with the contention of the Counsel for 
the appellant that the puisne mortgagee 
should only look to the proceeds realized 
by the sale under a decree obtained by a 
prior incumbiaucer : “ That, however, in 
their Lordships' opinion is not the necessary 
consequence of a sale under a decree ob- 
tained by a prior mortgagee against the 
mortgagor in a suit to which the puisne 
encumbrancers are not parties." It follows 
from this that the remedy of the puisne 
mortgagee against the property is not 
taken away by a sale. 

It is well settled now that the puisne 
encumbrancer who is not a party to a mort- 
gage decree under which the sale is held 
can bring the property again to sale; and 
from the ruling in Gobind Lai Hoy v. Ram- 
janam Misser (•>), it is also clear that the 
right of such mortgagee can also be en- 
forced against the sale-proceeds in Court. 

After the consideration of a number of 
cases on the point, the Full Bend) of the 
Calcutta High Court held in Debcndra 
Karain Roy v. Ramiatan Banerjee tfi), that 
a puisne mortgagee was entitled to sell the 
property secured by his mortgage where 
the property has been sold in execution of 
a decree obtained by the first mortgagee in a 
suit to which the puisne mortgagee was 
not a party. 

In Padmanabh Bombshenvi v. klicmu 
Komar Sailc (1), the facts were these: P 
held a mortgage on a certain land belonging 
to the 1st defendant. The mortgage was 
not registered. .1/ obtained a registered 
mortgage on the samepropeity from the 1st 
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defendant, M obtained a decree upon this 
mortgage and applied for sale. F inter- 
vened out nis claim was rejected on the 
ground that Ins mortgage was an unregis- 
tered mortgage. The land was sold by 
auction to the 4th defendant and the 
proceeds of the sale were applied partly in 
satisfaction of .l/‘s claim and a further sum 
of Us. IGl was paid to one 6’ who had 
obtained a money-decree against the mort- 
gagor defendant No. 1. The balance of 
Ks. 103 was paid into Court and subse- 
quently returned to No. 1. F sued for 
payment of his mortgage-debt out of the 
proceeds of sale or from defendants. The 
lower Court held that the plaintiff could 
not be called upon to refund the money 
which had been paid to him out of the 
proceeds and the plaintiff had a cause of 
action only against the mortgagor and not 
merely for the balance of Ks. iU3 «-ll but 
for the whole claim. The High Court held 
that F was in the position of a puisne 
mortgagee and as second mortgagee he 
had a right over the balance in Court. 
Sargent, C. J., in delivering judgment of 
the Court observed: "Although plaintiff’s 
earlier mortgage was postponed to that of 
defendant No. z by reason of its non- regis- 
tration, the plaintiff still had the same 
rights over the balance as if he had been 
the second mortgagee in point of date. 

The proceeds which are paid into 

Court after satisfying the first encum- 
brance become payable first to the other 
encumbrancers (if any) and then to the 
mortgagee, and so it is virtually provided 
by s. 97 of the Transfer of Property Act 
which directs that ‘the residue is to be 
paid to the peison proving himself to be 
interested in the property sold.’ The 
learned Chief Justice relied upon the deci- 
sion of the Privy Council in Raja Kishendatt 
Ram v. Raja Mumtaz Ah Khan (S) to the 
effect that when the sale is effected under 
a power of sale in the mortgage-deed, the 
mortgagee exercising such power is a 
trustee so far as the surplus proceeds are 
concerned and held that the Court was 
not in a better position than he. When fho 
mortgagee exeicises his power of sale, he 
sells it free of encumbramces and the pur- 
chaser gels it free of all subsequent encum- 
brances. But when a Court sells the pro- 


u. 21 C. 70; 20 1. A. 1G5; 17 Iud. Jur. 53G; G Sir. P. 
C .1. 350; 10 ln<l. Dec. (s. a.) G7'J C.\ 
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perty under a decree lo which the subse- 
quent mortgagee is not a party, it does i.ot 
sell it free of the subsequent encumbrances. 
But that does not alter the principle of 
the decision. The attaching creditor in 
that case could not keep his hold on the 
money when the mortgagee came along, 
because the mortgagee had a prior claim 
by reason of his mortgage right. The 
mortgage right against the property is 
available against the proceeds into which 
it was converted. His right is only subject 
to that of the prior encumbrancer, but he 
has a prior claim over any simple money 
creditor and the mortgagor. A simple 
money creditor who attaches the money 
in Court attaches it as the property of the 
mortgagor and the mortgagor certainly is 
not entitled to the money in Court in pre- 
ference to the mortgagee, whose debt he is 
liable to discharge. 

The facts in Karan Sinyh v. Ishliaq 
Husain (*J) are: A mortgaged the same 
property first to Band then bv the separate 
mortgage deeds to C. L jind C both sued on the 
mortgages, each party without impleading 
the otner, and obtained decrees. B's decree 
was executed first. The mortgaged pro- 
perty was sold and was purchased bv K 
Bs mortgage was paid up and considerable 
surplus money remained which was deposit- 
ed in Court. C then endeavoured to exe- 
cute his decree against the surplus sale- 
proceeds. He failed and the money was 
ultimately withdrawn by the mortgagor C 
next proceeded with the execution of' his 
decree against the property in the hands of 
A, the auction-purchaser, and IC in order 
to retain possession paid up the amount of 
his deciee. He then sued the representative 
of A to recover and the amount was paid 
A Bench ot the Allahabad High Court hpiri 
that K was entitled to a decree. The learned 
Judges observed at page 269*: n In our 
opinion upon the sale of the property Z 

7 bG d h? Mahabbat Bahadur and 

others was transferred to the surplus sale 
proceeds which represented the mortgaged 
property ” And they g0 on to 

cannot be said that the plaintiff purchased 
the property subject to the 1 

Tue only defect in the plaintiffs titl iei3 ' 
JVJUnd. Cos. J7G; 43 A. 268 a ? j ‘ e W#3 
♦Page of j3A— [AU] ~- U J ’ l0 ‘ 
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that it was still open to the second mort- 
gagees who had not ken made panics to 
the first mortgagee’s M-it. to leuccm the 
prior mortgage, but it cannot be said that 
the plaintiff did not acquire the proj erty 
itself but only such rights ns remained in 
the mortgagors and subject to the sub- 
sequent mortgages.’ 1 his case is an 
authority for the position that the mort- 
gagee's right to proceed against the sin plus 
proceeds m Court is unfettered if he was 
not a party to the decree in execution of 
which the sale was effected. X<> doubt in 
that case it was found that the surplus 
proceeds were sufficient to meet the claims 
of the subsequent mortgagee, but that was 
not the ground upon which the learned 
Judges held that the mortgage right attach- 
ed to the proceeds in Court. 

It is urged by Mr. Krislinaswami Iyer 
that the Bombay and Calcutta decisions 
should be read in the light of the previous 
decisions of those Courts. His contention 
is that it was considered at one time that 
the first mortgagee alone could bring the 
property to sale and not any subsequent 
mortgagee and such sale was clear of all en- 
cumbrances and they naturally took the view 
that then the property was sold in execu- 

™p fa .i deCiee - obtail,ed b y a prior mort- 
gagee the puisne mortgagees could only 
look to the sale-proceeds to satisfy their 

tinn rCe \Vh , am Unable , t0 , ac <*Pt this conten- 
ts '). ha ev *f in| Sht have been the view 
beloie, the law is settled as to the right of 

the puisne mortgagee to proceed against 
the mortgaged property sold in ex ecu ,7m 
of a mortgage decree obtained without hj£ 

S a r ,y l ° and il cannot be said 
ba tbe 'earned Judges overlooked such a 
ell-establisheil principle and laid down 

c »nld U * n f U ! at i lhe subse< J u ent mortgagee 
could only look to the sale proceeds f e - 

gr mortgagee to the satistotto o/his 

is ’S^r*-** proi,ert -'- is «ou «i.d 

puisne mortgagee is not thereby lost i?® 
assuming m this connection tint h* 

not a party either tn m I • 1 ,ie waa 

execution proceedings it which the ^ U ! 0 
were realized. The property was h i 
security and when that is cotve?ted S 
money, his security is tmTi, lnto 

is transferred from the property \l he ’ Y 
proceeds, and his rieht ; e « , to f e sale- 
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The objection to the puisne mortgagee 
proceeding against such assets is that the 
assets represented only the value of the 
equity of redemption remaining at the date 
of the sale and, therefore, the puisne mort- 
gagee cannot proceed against the proceeds 
in Court. This argument overlooks the 
fact that the equity of redemption, what- 
ever be its value, is liable either in the 
hands of the mortgagor or of a purchaser 
from him to satisfy the claim of the mort- 
gagee. Suppose two items of property are 
mortgaged to two persons first to .1 and 
then to B, and if .1 brings a suit on his 
mortgage without impleading B and brings 
one of the items to sale and some surplus 
remains after satisfying .l’s decree, can it 
be said that B cannot proceed both against 
the other item not sold in execution of A's 
decree as well as the proceeds in Court? 
Take another instance; if a village or a 
large estate is mortgaged first to .1 and 
then to B, if A brings a suit and obtains a 
decree on his mortgage without impleading 
B and asks for a sale of the property, the 
Court would sell such portion of it as would 
be sufficient to meet A’s claim. And if 
after a portion of the property is sold and 
A is satisfied and surplus remains, can it 
be said that B cannot proceed against the 
rest of the property as well as the 
surplus monev in Couit? Ilis right is not 
in any way affected by the state in which 
he finds the property after the prior mort- 
gagee's claim is satisfied. He could certain- 
fy proceed against the rest of the property 
covered bv his mortgage as well as against 
the money in Court. The contention of 
Mr Krishnaswami Iyer is that he cannot 
have a right to both the property as well 
as against the surplus money in Court in 
this case. Hut I do not think there is any 
objection in principle to the plaintiff pro- 
ceeding both against the mortgaged pro- 
perty in the hands of the 4th defendant 
as well as against the surplus funds in 
Court, Reliance is placed upon the ob- 
servation of Mr. Chose in his welb known 

book of Mortgages, page 292, 5th Edition, 
for the contention that the property must 
be lost to the subsequent encumbrancer so 
as to enable him to proceed against the 
surplus sale-proceeds: "It is hardly neces- 
sary to point out that if the mortgaged 
property is converted into money under 
circumstances which would prevent the 
mortgagee from following such property 
security would attach to the money unless 


the conversion is attributable to the default 
of the mortgagee." Section 73 gives the 
right to a mortgagee to proceed against the 
surplus sale-proceeds of a sale held on 
account of default of payment of revenue, 
provided the default was not occasioned 
by the mortgagee. This section applies 
only to sales for arrears of revenue 
and does not restrict in the case of sales 
under mortgage decrees the right of the 
mortgagee to ti.e proceeds in Court, and 
cannot be interpreted as laying down the 
principle that it is only when the property 
cannot be pursued by the mortgagee that he 
cannot proceed against the money, in Court. 
Reference is also made to a passage in 
Gour’s Book on the Law of Transfer in 
British India, s. 1663. Referring to s. 73 of 
the Transfer of Property Act, he says the 
section is inaccurately worded, but it is 
evidently intended to provide only for cases 
in which the sale is made free from all en- 
cumbrances. In any other view, the mort- 
gagee would have both the surplus as well 
as the right to follow the land in the hands 
of the purchaser and this confers on the 
mortgagee an additional security merely 
because the mortgaged property is brought 
to sale. It is difficult to see how it can be 
said that the mortgagee gets additional sec- 
urity when the property mortgaged to him 
is sold and the proceeds are held in Court. 
The property mortgaged to him washable 
for his debt and if that property is, sold and 
the sale- proceeds are held in Court it cannot 
be said that he gets additional security for 
his debt. Supposing in this case the plaint- 
iff brings the property to sale and in con- 
sequence of the fall in price or the state of 
the money market, the mortgaged property 
"oes to the prior encumbrancers or the price 
offered is just sufficient to cover the claim 
of the prior mortgagees, can it be said that 
he is to be without any remedy ? The 
surplus sale-proceeds in Court cannot be- 
come the property of the mortgagor till all 
the mortgages are paid off. The sale-pro- 
ceeds in Court cannot be said to represent 
the equity of redemption for the whole of 
the property is security; the so-called equity 
of redemption is not merely the right of 
the mortgagor to redeem the property, but 
it also represents the difference between 
the value of the property and the amount 
due on the mortgage, and the difference in 
value cannot be absolved from the liability 
for the mortgage amount. That being so, 
it is difficult to see how the sale-proceeds in 
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Court in this case can be said to be addi- 
tioual security for the debt of the plaintiff. 
When the property was sbld, the 4th de- 
fendant purchased it, probably at its market 
value. But his title to the property is 
liable, to be defeated when the plaintiff 
brings a suit to enforce his remedy under 
the mortgage. The question is not what 
the purchaser pays for the property. 
Whether he pays full value or not he only 
buys the interest of the mortgagor and the 
property which he buys is security for the 
debt of the puisne mortgagee who was not 
a party to the decree under which he pur- 
chased. Whatever may be the number of 
mortgages created on the property, the 
mortgagor can only have the surplus after 
meeting the claims of all his mortgagees. 
Supposing a mortgagor mortgages the pro- 
perty to three different persons and sup- 
posing the first mortgagee brings the pro- 
perty to sale and the property is sold for 
a very large sum and after satisfying the 
claim of the first mortgagee the surplus 
money is drawn out by the mortgagor and 
supposing the second mortgagee who was 
not a party to the prior suit brings the pro- 
perty to sale without impleading the third 
mortgagee and sells the property and is not 
able to realize his debt in the second sale 
aftermeetingtheclaimof the first mortgagee, 
what is to become of the third mortgagee? 
Is the third mortgagee to go without any 
remedy for the simple reason that the mort- 
gagor has withdrawn the money from Court 
which was subject to the mortgage rights 
of the second and third mortgagees? To 
hold that the mortgagor is entitled to the 
surplus money in Court in such a case 
would be going against the law of mort- 
gages under which the property as well as 
cash into which the property is converted 
is security for the debt due on the mort- 
gages. In this case, therefore, there is no 
such thing as additional security by the 
mere fact that the property was’ sold and 
the sale-proceeds are more than sufficient to 
meet the claims of the prior mortgagees 
There is no warrant in law for holding 
that in such a case as this that the sale-pro- 
ceeds are additional security. After a care- 
ful consideration of the cases quoted at 
the bar, I could not find any thing in 
equity or in law which militates against 
the right of the puisne mortgagee in a 
case like this to proceed both against the 
property in the hands of the purchaser as 
Well ae against the sale-proceeds in Court, 

27 
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It is not necessary in this case for the 
plaintiff to proceed against the property, as 
the surplus proceeds in Court were more 
than sufficient to satisfy the claims of the 
plaintiff under the mortgage. The 8th de- 
fendant who withdrew the money from 
Court must pay it back as the amount was 
subject to the mortgage rights of the 
plaintiff and the 8th defendant who obtain- 
en only money decree against the mort- 
gagor could not claim any preference over 
the plaintiff. 

It is contended for the respondent that 
0. XXXIV, r. 13 can only apply to cases 
where all the mortgagees are parties. Under 
the C. P. C., 0. XXXIV, r. 1 all persons 
having an interest on the mortgage 
security or in the right of redemption 
should be joined as parties. Mr. Krishna- 
swami Iyer's contention is that 0. XXXIV, 
r. 13 could only apply to cases where a 
subsequent encumbrance is party to the 
suit and to the decree in execution of 
which the sale-proceeds have been 
realized, and that when a puisne mortgagee 
is not a party to the suit ; r. 13 cannot 
apply. No. doubt 0. XXXIV, r. 1 re- 
quires all mortgagees to be brought on 
record but that would not take away the 
right of puisne mortgagee to claim any 
amount in Couit on the ground that he 
has an interest in the mortgaged property. 
For the last clause of r. 13 (1) says 
“ The residue (if any) shall be paid to the 
person proving himself to be interested 
in the property sold." It does not say that 
such person should be a party to the’ suit. 
All it says is that after meeting the 
legitimate demands mentioned in els. 1 to 4 
the balance shall be dealt with in a certain 
way and the last clause does not restrict 
it to persons who are parties to the suit 
in which the assets are realized. 

Mr. Krishnaswami Iyer next contended 
that in this case the property was sold 
subject to the mortgage. Exhibit II thesale 
certificate does not support this contention. 
Though the hypothecation in favour of the 
plaintiff is mentioned therein it is distinctly 
slated that that hypothcation is subsequent 
to that of the plaintiffs in that suit and does 
not affect them. It is difficult to see how 
this can bo construed into a sale subject I o 
the encumbrance in favour of the plaintiff. 
What was sold under the decree in 0 S 
No 3 of 1918 was the right of the mortgagor 
as ,it stood at the date of the second mortgage. 
This is clear from all the authorities and it 
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is unnecessary to go over the ground again. 
Exhibit II cannot be construed into meaning 
that the sale was subject to the encum- 
brance in favour of the plaintiff. 

Anothei point was urged on behalf of the 
respondent that the present appeal is not 
by the plaintiff but by the puichascr and, 
therefore, incompetent It is urged that the 
purchaser who is the 4th defendant has no 
right to come in and ask that the money in 
Court be paid to the plaintiff. Inasmuch 
as the plaintiff is also a party to the appeal 
this Court has power to pass a proper 
decree in a case like this. It is unnecessary 
that the 4th defendant should first pay up 
the amount due to the plaintiff on’ his 
mortgage and then proceed against the 8th 
defendant and defendants Nos. 1 to 3 as was 
done in Karan Singh v. Ishtiaq Husain (9). 

* multiply proceedings in 
Court. The Court has power in order to 
avoid further litigation to give a decree in 
favour of the plaintiff. 

The last contention is that the 8th defend- 
ant could not be compelled to pay into Court 
the amount drawn by him as there was 
neither a charge nor a trust in favour of 
the plaintiff. I have already held that the 
plaintiff had a mortgage right over the 
money in Court. The 8th defendant is 
bound to pay back the money into Court 
which was subject to the mortgage right of 
the plaintiff. 

In the result I set a^ide the decree of the 
Subordinate Judge, and restore that of 
the District Munsif. The 8th defendant 
will pay the costs of the 4th defendant in 
this Court as well as in the lower Appellate 
Court. The other parties will bear their 
own costs. 

v. n. v. Decree set aside. 

Z. K. 


£ 90 1, c. 1925 ] 

Thv right of a mortgagor to pay the amount due 
under a preliminary decree for redemption is a 
continuous right, and can be exercised at any time 
until a final decree for sole is passed. The possession 
°f the mortgagee does nut become adverse if the mort- 
gagor does not deposit the amount fixed by the pre- 
liminary decree on the due date [p. 419, cols. 1 & %.] 

Hanke Bthari Lai v.CImni Ahmad , GG Ind Cas 944- 
9 0. Ij. J. 14; (1922) A. I. R. (0 );J3, relied on. 

A Court has no power to impose terms on a mort- 
gagor who comes forward to make payment of money 
due under a preliminary decree for redemption ufter 
the due date, when the mortgagee has taken no action 
himself. :p. 419, col. 2.J 

Second appeal from a decree of the Sub- 
ordinate Judge, Sultanpur, dated the 14th 
December 1923, reversing that of the 
Munsif, Sultanpur, dated the 11th Sep- 
tember 1923. 

Messrs. .1/. Wasim and H. K. Ghosh, for 
the Appellant. 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 

JUDGMENT.-Bhawani Prasad the 
plaintiff was mortgagor of the property in 
suit which was mortgaged to one Mahadeo 
Singh, deceased husband of the defendant 
Musammat Ram Rati. The other defend- 
ant Sahdeo has interest in the mortgagee 
rights. Bhawani Prasad formerly sued for 
redemption of this mortgage and obtained 
preliminary decree from the Trial Court of 
the Munsif of Sultanpur on 17th August 
1908. The dispute between the parties at 
that time related to certain deeds of further 
charge, payment of which was claimed by 
the mortgagee at the time of the redemption 
of the usufructuary mortgage to which the 
suit related. The Trial Court had held in 
favour of the defence. The usufructuary 
mortgage which was sought to be redeemed 
secured a sum of Rs. 460 and the decree 
was passed for redemption on payment 
of Rs. 1.243 with costs Rs. 29-80, total 
Rs. 1,272-8 0. 

Bhawani Prasad appealed and objected 
to the Trial Court’s order relating to the 
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Second Civil Appeal No 126 of 1924. 
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Present:— Mr. Dalai, A. J. C. 
BHAWANI PRASAD SINGH— 
Plaintiff— Appellant 


versus 

RAM RATI KUNWAR and another— 

D I- FUN DA NTS— R F.- PON DENTS. 

Civil Procedure Code [Act V of I'.KJS). O. AW XIV, 
r. 8— Transfer of Property .!<•( ( IV of 1882), K. 0J. 95 
- -Preliminary decree for redemption— Payment not 
■node on due date— Mortgagee, possession of, if adverse 
repayment after due date— Term, imposition of. 


payment of the deeds of further charge. 
A compromise was effected between the 
parties on 20th November, 1908, and they 
agreed that redemption may be obtained 
on payment of Rs. 949 in the following Jeth 
of 13 1 6 Fasti corresponding to May- June, 
1909. On the 24th November 1908, a pre- 
liminary decree for redemption was passed 
by the Appellate Court which directed that 
the decree of the Trial Court should be 
amended in two particulars (1) the amount 
was to bealtered from Rs. 1,272-8-0 to Rs.94J 
and (2) the date of payment from 17th 
February 1909 to Jeth 1316 Fasli, 
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On 25th May, 1923, Bhawani Prasad ten- sale was passed. In that case I considered 
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dered the amount of Rs. 919 and prayed 
to the Trial Court for the passing of a final 
decree for redemption under 0 XXXl\ , 
r. 8 (1). The defendants objected that the 
plaintiff had lost the right of redemption 
because no money having been deposited 
. by him on the due date the possession of the 
defendants became adverse and had con- 
tinued to be such for a period of over 12 
years. In the alternative it was pleaded 
that interest at the bond rates of the 
bonds of further charge should be allowed 
up to date if the plaintiff is permitted to 
redeem. 

The Trial Court of the Munsif of Sultan- 
,pur rejected the objections and passed a 
final decree for redemption. 

On appeal the learned Judge of the 
Appellate Court held that under the com- 
promise the decree passed was not a pre- 
liminary decree for redemption but a totally 
different kind of decree under which the 
plaintiff was bound to redeem on a certain 
date or in default lose his right of redemp- 
tion. 

This is a second appeal. Having regard 
to the appellate decree of 24th November, 
1908, 1 consider the argument of the lower 
Appellate Court to be devoid of any sub- 
stance. It appears to me that the Court 
of Appeal in November 1908 only modified 
two terms of the preliminary decree and 
did not pass a decree which was something 
different from a preliminary decree for 
redemption. The decree of the 24th Nov- 
ember, 1908, is subject to all the provisions 
mentioned in r. 8 of O. XXXIV. Instead 
of one preliminary decree the Appellate 
Court substituted another preliminary de- 
cree. The period for payment was extended 
to Jet/i 1316 Fasli by agreement between the 
parties because that day happened to be 
removed from 24th November, 1908, by a 
period of 6 months approximately. 

When such was the preliminary decree 
there can be no doubt that the plaintiff 

would be entitled to obtain a final decree 
for redemption. 

r i j . , _ i § i • I ♦ m >y me in 1921 

iBanU Bihari Lai v. Gliani Ahmad (1)1 I 

ErtSl'L ' ' • q ; e8ti f 1 1 ° f limitation and 
held that the right of a mortgagor to pay 

the amount due under a preliminary decree 
was a continuous right and could 'be exer- 
cised at any time until a final decree' for 

d) 00 lnd. Cas. 04»; 9 O. L. J. 14; (1022) A. I. K. (O.) 


the provisions of ss. 92 and 93 ot the 
Transfer of Property Act. In my opinion 
the provisions of O. XXXIV, r. 8 do not 
limit the right of the mortgagor in any 
direction from what it was after the passing 
of a decree under the Transfer of Property 
Act. Clause (1) of r. 8 lays down that 
where on or before the date fixed the 
plaintiff pays into Court the amount declar- 
ed due under the preliminary decree toge- 
ther with subsequent cost the Court shall 
pass a decree ordering the plaintiff to be 
put in possession of the property. It is 
nowhere laid down that the plaintiff shall 
be debarred from paying the amount at any 
subsequent time so long as the mortgagee 
has not taken action under cl. 4. It is not 
laid down that the mortgagor before pay- 
ing money is to make any application to 
Court, so the provisions of Art. 181 of the 
Limitation Act would not apply to the 
payment of money. 

The learned Counsel for the defence 
desired that the plaintiff should be put 
upon terms before lie could make a deposit. 
I do not think that the Court has any such 
power. The proviso that the Court may 
upon good cause shown and upon such 
terms, if any, as it thinks fit, from time to 
time postpone the date fixed for payment 
applies only to cl. 4 and not to cl. 1 of 
r. 8. Where a mortgagee applies that the 
mortgaged property be sold on non-pay- 
ment of the money by the mortgagor within 
the time fixed, the Court may, under this 
proviso, extend the time and put the mort- 
gagor on terms. When the mortgagee 
has taken no action himself the proviso 
would not apply when the mortgagor m ikes 
payment of the money due under the 
decree. 

I do not think that the respondent's 
learned Counsel is justified in raising a 
plea on the score of equity. The mortgagee 
was given the right to get the property sold 
when payment was not made in Jeth 1316 
Fasli and it was due to his negligence that 
he has suffered the loss in interest. No 
doubt he has lost interest on the sum of 
Rs. 489 because he has been holding pos- 
session in lieu of Rs. 460 only. This loss 
is due to his own negligeuce in not taking 
actnn at the proper time. Possibly lie was 
hoping to cling on to the prope.-tv i u 
default of his taking action. Thus, in 
opinion, no equity arises in his favour. 

I set aside the decree of the lower Appel* 
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late Court and restore the decree of the 

V ‘u u° Urt \ *’ ho ' vever . direct that parties 
shall hear their own costs of this Court and 
of the lower Appellate Court. 

• v - H - Decree set aside. 


MADRAS HIGH COURT. 

Second Civil Api-b^l No. 1521 op 1922. 
January 16. 1925. 

Present:— Mr. Justice Ramesam and 
Mr. Justice Venkatasubba Rao. 
SHANMUGA MUDALIAR — Plaintiff — 

Appellant 

versus 

KU.MARASW AMI MUDALI — Defendant 
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Contract Act (IX of 1S72), s. 23-Chit-fund, whether 
lottery— Suit on pro-note passed by one chit-fund 
holder to another, maintainability of— Penal Code (/let 
XLV of IStiO ), s. 20 It A. 

Plaintiff and defendant formed a partnership to pro- 
mote a “chit-fund". A capital fund of Ks. 500 was 
raised from 500 subscribers subscribing each one 
rupee per mensem. At the end of the month there 
was a drawing by lot and the subscriber who drew 
the ticket was paid Ks. 50 and his connection with the 
transaction forthwith ceased. This process was re- 
peated month after month till the end of the 49th 
month. At the close of the 50th month each of the 
remaining subscribers was paid Ks. 50 and the stake- 
holders divided the protit and the fund was dissolved. 
Jn settlement of the accounts of the partnership, 
defendant executed a pro-note in favour of the plaint- 
iff. In a suit to recover the amount of the note : 

Held, (1) that the right of the subscribers to the 
return of their contributions not having been made a 
matter of risk or speculation the transaction was not a 
lottery and did not fall within the mischief of s. 294A 
of the Penal Code ; [p. 424, col. 1] 

12) that the plaintiff s suit was, therefore, main- 
tainable. [p. 422, col 2.1 

Iyyanar Kone v. Bidoomada Hone, 1 S. I). 1856, p. 
54, Kamakshi Achari v. Appavu Pillai, 1 M. H. C. K. 
148, Vasudevan Xambudri v. Mammod, 22 M. 212; 8 
Ind. Dec. (n*. s.) 151, Wallingford v. Mutual Society , 
(188 )) 5 A. C. 685; 50 L. J. Q. B. 49; 43 L. T. 258; 29 
W. R. fcl, relied on. 

Sankunni v. Ikkora Kutti, 52 lnd. Cas. 989; (1919) M. 
W. N. 570; 10 L. W. 155: 37 M. L. J. 209 and Sagappa 
Pillai v. Arunachalam Chctty, 85 Ind. Cas. 1016; 47 SI. 
L. J. 876; (1925) A. 1. R. (M.) 281. not followed. 

Per Ramesam, J.— A chit-fund the main object of 
which is the promotion of co-operation, prudence and 
thrift ought to be regarded as legitimate even though 
there is an element of chance. If by the time a society 
of this kind becomes known to the public, all its 
members are ascertained and there is no invitation to 
any member of the public tojoinit.it cannot be said 
that any person keeps a lottery office, at which the 
public are invited to join and pay, within the mean- 
ing of s. 294 A of the Penal Code. [p. 421, cols. 1 A- 2.] 

In other words, it is not every lottery that con- 
stitutes an offence, but it is the keeping of a lottery 
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office which is a standing invitation to the public that 
constitutes the offence, [p. 121, col 2.] 

Per 1 enkatasubba Rao, ./.—In a transaction like the 
one mentioned above, while chance determines the dis- 
posal of the interest earned, there is absolute certainty 
" i* ™f re,ice 10 lhc distribution of the capital fund 
itself, he dominant feature of the transaction is that 
it enables a large number to gradually lay by money 
and receive their savings in a lump sum and the 
scheme is in their case an incentive to thrift, [p. 423, 

V^vll • mm • I 

A transaction is not necessarily a lottery simply 
because a matter of whatever kind is agreed to be 
decided by lot. [p. 124, col. l.J 

Second appeal against the decree of the 
District Court. Chingleput, in Appeal 
Suit No. 324 of 1921, preferred against that 
of the Court of the District Munsif, Con- 
jeevaram, in Original Suit No. 159 of 1921. 

Messrs. F. C. Seshachariar and K. V, 
Sesha Iyengar, for the Appellant. 

Messrs. P. Somasundaram and K. S. 
Desikan, for the Respondent. 

JUDGMENT. 

Ramesam, J.— The facts of the case 
have been stated by my learned brother 
whose judgment I had the advantage of 
perusing and they need not he repeated. I 
will only observe that the suit is not between 
the subscribers inter se or by a subscriber 
against the stake holder. The stake holder 
of the suit chit-fund is a partnership con- 
sisting of the plaintiff and the defendant 
and the object of the suit is to recover 
the monies due to the plaintiff on the 
closing of the partnership. Unless the 
object of the main transaction is to commit 
an offence made punishable by the Indian 
Penal Code, there can be no objection to 
enforcing the terms of a contract of that 
kind which is collateral to anothei transac- 
tion even when the main transaction 
itself is merely void (as where it amounts 
to a wager) and cannot be enforced: see 
Shibho Mai v. Lacltman Das (1), Bhola 
Nath v. Mul Chand (2), Chekka Venkata - 
steamy v. Gajjila Nagabhushanam (3) which 
are cases of principal and agent.^ Cases 
of partnership are illustrated by Sharp v. 
Taylor (4) (case of fraud on th° American 
Law and on the English Navigation Laws), 
Johnson v. Lansley (5), Becslon v. Beeslon 
(6) and Brookman v. Mather (7) and 
several others ending with Jeifcry & Co, 

(1) 2.1 A. 165; A. XV. X. <li)01) 33. 

(2) 25 A. 639; A. W. N. (1903) 161. 

(3) 1-J M. L. J. 326. 

(4) (1849) 2 Ph. SOI; II K. R. 1153; 78 It. R. 298. 

(5) (1852) 12 C. II. 168; 92 K. R. 766; 138 li. R. 980. 

(6) (1676) 1 Ex. D. 13; 45 L. J. Ex. 230; 33 L. T. 700; 
21 IV. R. 96. 

(7) (1913) 29 T. L. R, 27C. 
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V. Bamford (8). These are mostly cases 
of betting partnerships. 

This leads to the question whether any 
offence has been committed in the formation 
and conduct of the main transaction, i 
the chit-fund. If it is an offence, it must be 
one punishable under s. 294 A of the Indian 
Penal Code. This section and Act V of 
18 U are both founded on the terms of 42 
Geo. 3 ch. 119 and 4 Geo. IV ch. GO. I agree 
with my learned brother in thinking that 
there is nothing to distinguish the present 
case in principle from Iyijanar Kone v. 
Bidoomada Kone (9), Kamakshi Achari v. 
Appava Pillai (10) and Vasudevan Nam- 
bvdri v. Mammod (11). The cases in 
Sankunni v. Ikkora Kutti (12) and Nagappa 
Pillai v. Arunachalnm Chetty (13) are not 
of much help as there is not much dis- 
cus ion on the question of what constitutes 
lottery. 

The word ‘ lottery ’ is not defined either 
in the Indian Penal Code or Act V of 1844 
nor in the English Statutes. A definition 
has been attempted in Volume XV of 
the Halsbury’s Laws of England, s. 605, p. 
299, apparently with reference to the 
decided cases but, when the cases are 
examined we are landed into difficulties. 
The only decision of the House of Lords 
available is Wallingford v. Mutual Socie.ty 
(14), the facts of which have been fully 
stated by my learned brother. The ob- 
servations of the Lord Chancellor (Lord Sel- 
borne)and Lords Blackburn, Hatherley.and 
Watson (vide mylearned brother’sjudgment) 
on the question whether the transaction 
was illegal under the Lottery Acts are 
very brief In Halsbury’s Laws of England, 
Volume XV, p. 300. the case is cited 
as authority for the proposition “when the 
scheme has for its object the carry- 
ing on of a legitimate business, the facts 
that it provides for the distribution 
of its profits in certain events by lots 
will not vitiate the scheme.” If so all 
chit-funds, the main object of which is 
the promotion of co-operation, prudence 


(8) (1921) 2 K. B. .151; 99 T,. J. K. B. 664; 125 L T 
318; 65 S. .1. 589; 37 T. L. R. GDI 
(9i 1 S. D 1858, p. 51. 

(19) 1 M. H. O. K. 4 18. 

(lb 22 M. 212; 8 Int D;o. (v 9 ,i 151 

M W. N. 570; 10 L. IV. 

l33| J i M. Lj. J. 209. 

r 015 l)lG: 47 M ' L J - 878: (l925) A - L 

25M9W! 1 R 5 8i A a ' 6851 50 UJ - * «T-L. 
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and thrift ought to be regarded as legiti- 
mate even though there is an element of 
chance and this is apparently the ratw 
decidendi of Iyyanar Kone v. Bidoomada 
Kone (9) and Kamakshi Achari v. Appavu 
Pillai (10). In Chittv on Contracts, the 
opposite opinion of Jessel, M. U. in ^ r/A'es 
v. Beadon f 15) was regarded as overruled 
by the decision of the House of Lords in 
Wallingford v. Mutual Society (14). It 
seems to me that Lord Sel borne’s reason 
for holding that the society was not affect- 
ed by the Lottery Act is indicated in the 
sentence “ The other Act relied on had 
reference to persons who kept lottery 
offices at which the public were invited to 
pay for lottery tickets; and that Act could 
have no application to this case.” If by 
the time a society of this kind became 
known to the public, all its members were 
ascertained and there is no invitation to 
any member of the public to join it, it 
cannot be said that any person keeps a 
lottery office at which the public were 
invited to join and pay, within the mean- 
ing of the English Acts or s. 294- A of the 
Indian Penal Code In other words, it is 
not that every lottery constitutes an offence, 
but the keeping of a lottery office which 
is a standing invitation to the public that 
constitutes the offence. In Stoddart v. 
Sagar (16) a case of "coupon competition" 
advertised in a newspaper, the coupons 
being filled up by purchasers of the news- 
papers with the names of the horses likely 
to come first, second, third and fourth 
in a race, Pollock, B. and Wright, J., held 
that the facts do not show anything 
amounting to a lottery. No reasons were 
given. But the cases cited in the argu- 
ments show that it was regarded as a case 
where the success depended not on mere 
chance but on some skill. If so, the case 
does not help us. So also the decisions in 
Caminada v. Hulton (17) and Hall v Cox 
(18). 

In the present case there is nothing to 
show when and how the 500 subscribers 
joined the fund, and whether there was 
any invitation to the public to join it and an 


(15) (1879) 11 Oh. D. 170; 48 L. J. Ch. 522' 40 L T 

243:27 W. R. 461. ’ 

(16) (1895. 2 Q. B. 474; 6t L. J. M. C. 234; 15 R 579- 
73 L T. 215; 44 W. R. 287; 18 Cox C. C. 165; 59 J . P. 

(17) (1891) 60 L. J. M. C. 116; 64 L. T. 578; 39 W R 
570; 17 Cox C. O. 307; 55 J. P. 727 

(18) (1899) 1 Q. B. 198; 08 L. J. Q. B. 167- 17 W R 

161; 79 L. T. 653; 15 T. L. R. 82. ' K * 
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oflice was kept for the purpose. If so, there 
is no offence under s. 294-A of the Indian 
renal Code. In the ease of Reg. v. Pearson 
<19) (the facts of which are stated by mv 
learned brother), the Public Prosecutor 
conceded that, if the competition was con- 
fined to meteorological savants, there might 
have been no offence. Sir John Bridge 
thought that it was a pure lotterv so far 
as those persons were concerned to' whom 
the scheme was addressed. It is unneces- 
sary forme now to discuss the soundness 
of the distinction. 

In Taylor v. Smelten (20) (the facts of 
which are stated by my learned brother), 
Hawkins, J., says “ although it was ad- 
mitted by the respondent that the tea was 
good and worth all the money, it is impos- 
sible to suppose that the aggregate prices 
charged and obtained for the packages did 
not include the aggregate prices of the tea 
and the prizes." In other words, the price 
paid for each packet included something 
more than the proper price of the tea. If 
so, the aggregate of such amount was dis- 
tributed unequally between the purchasers. 
There was an invitation to the public to 
purchase and any indefinite member may 
purchase. It is certainly a lottery. But, 
as it is also not clear that there was any- 
thing in the nature of prizes and as it is 
possible that every purchaser might have 
been cheated, it is worse than a lottery 
in which at least some get prizes. Barclay 
v. Pearson (21) is also a case where the 
parties were invited to join the competi- 
tion and no limits were placed on the 
members that might join and the result 
did not depend on skill. So far it con- 
tained the elements of a lottery. But if 
each competitor paid no more than the 
proper price of the newspaper (as to the 
ascertaining of which there can be no diffi- 
culty), he paid nothing for the chance and 
the prizes were paid only out of the large 
profits realized by the proprietor of the 
newspaper by the increased circultation. 

I find some doubts as to why it should be 
held to be a lottery, as the case falls within 
the dictum of Darling, J., in the next case. 
In Willis v. Young (22), Lord Alverston, 
Chief Justice, held it was a lottery. Dar- 
(19) 37 S. J. 749. 

(20; (1883) 11 y. B. D. 207; 52 L. J. M. C. 101; 18 J. 
P. 30. 

(21) (1893) 2 Ch. 151: 02 L. J. Cli. 036; 3 R. 388; 08 
L. T. 70'.); 12 \V. R. 71. 

122 , ( 1007 ) 1 K. B. US: 76 I.. J. K. B. 390; 90 L. T. 
155; 71 J. I’.G; 23 T. I. R. 23. 
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ling, J., argued that if the chances of a 
prize were obtained wholly gratuitously’, 
the scheme could not be a lottery. But, on 
the facts of the case, it is not necessary, 
that the holdeis of the medals including 
the successful ones should be purchasers 
of the telegraph. It is possible that none 
of the medal- holders is a purchaser and 
the actual purchasers of the telegraph who 
have paid no more than the proper price 
might have purchased without any know- 
ledge of the medals or the chance of a 
prize connected with them. The case pre- 
sents to me some difficulties. The case of 
R. v Hari-is (23) presents to me the same 
difficulty. Though Montagu Smith, J., begins 
the judgment by saying “ Whether the 
full value of the shilling was or was not 
received by the subscribers," the infer- 
ence is irresistible, as pointed out by Haw- 
kins, J., in Taylor v. Smelten (20), that the 
shilling included more than the price of 
the goods sold If so, it is a lottery. If 
not. the observation of Montagu Smith. J., 
would be in conflict with Darling, J.'s 
dictum in Willis v. Young (22). 1 am con- 
tent to follow the decision of the House 
of Lords in Wallingford v. Mutual Society 
(14) and hold that the chit-fund befoieus 
is not a lottery and also even if it is, no 
offence under s. 294 A of the Indian renal 
Code has been committed. 

That being so, the suit is maintainable. 
The appeal is allowed, the decrees of the 
Courts below will be reversed and the suit 
remanded for disposal according to law. 
The appellant will be entitled to his costs 
here and in the lower Appellate Court; in 
the First Court the costs will abide the 
result. 

The appellant will be entitled to a refund 
of Court-fee. 

Venkatasubba Rao, J.— The plaint 
iff has filed this suit for the recovery 
of a sum of money due to him on the 
footing of a promissory note executed by 
the defendant. The suit, is resisted on the 
ground that the plaintiff and the defendant 
were as partners engaged in a lottery, that 
the accounts of the partnership were 
settled, that the note was executed for 
the amount which was found due by t he 
defendants to the plaintiff and that 
as lotteries are prohibited by law the 
plaintiff should not be permitted to enforce 
bis promissory note. The nature of the 

(23) (1806) 10 Cox C. C. 352. 
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transaction may be briefly set forth. The 
plaintiff and the defendant promoted what 
is described as a "chit-fund." A capital 
fund of Rs. 500 a month is raised by 500 
subscribers subscribing each one rupee per 
mensem. At the end of the month there is 
a drawing by lot and the subscriber who 
draws the ticket is paid Rs. 50 and his 
connection with the transaction forthwith 
ceases. This process is repeated month 
after month till the end of the 49th month. 
It will be seen that by this time, 49 sub- 
scribers will have drawn the tickets and 
received each a sum of Rs. 50 and that 
they have consequently severed their con- 
nection with the fund. At the close of the 
50th month, each of the remaining sub- 
scribers is paid Rs. 50 and the stake-holders 
divide the profit and the fund is dissolved. 

Let me now examine what the essential 
features of this transaction are. 

(1) There is no uncertainty in regard to 
the sum which each subscriber receives. 
It is clearly understood from the start 
that every member will be paid Rs. 50. 
He receives neither more nor less. The 
sum each subscriber gets is thus fixed. 

(2) No subscriber takes the risk of losing 
any portion of the amount subscribed. 
The utmost that any subscriber may be 
required to contribute is Rs. 50. Each 
subscriber gets the same back. 

(3) The element, therefore, that is gene- 
rally present in a lottery or a wagering 
transaction, namely, that loss is occasioned 
to one or more, does not exist in this trans- 
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the interest upon their money and what 
the first 49 members gain is a portion of 
the interest thus lost by the other sub- 
scribers. The remaining portion of the 
interest earned is retained by the stake- 
holders as their profit. 

The fact that emerges from this descrip-, 
tion is that while chance determines the 
disposal of the interest earned, there is ab- 
solute certainty with reference to the dis- 
tribution of the capital fund itself. Though 
it may be said that- it is the small ele- 
ment of chance that tempts some to join : 
the fund, the dominant feature of the 
transaction is that it, enables a large num- 
ber to gradually lay bv money and re- 
ceive their savings in a lump sum and 
the scheme is in their ease an incentive to 
thrift. 

There is another feature of the scheme- 
to which I may advert. Under r. 8 of the 
chit-fund rules, any of the subscribers 
is entitled to obtain by way of loan, 
after being subscriber for 7 months, an- 
amount not exceeding -Jth of the total con- 
tribution made by him on executing a 
promissory note agreeing to re-pay the 
sum with interest at 12-annas per cent, 
per mensem. If a larger amount is re- 
quired, there is a provision under which 
it may be advanced under proper safe- 
guards. Rule 6 provides that when the 
member draws his amount, the sum due by 
him on account of loan is to be deducted 
and the balance alone is to be paid to 
him. 


action. 

But it may be asked, so far as the first 
49 are concerned, they get more than what 
they pay, how is this made possible? The 
fund as it comes in is invested and earns 
interest. The aggregate amount of interest 
is utilised in paying the first 49 members 
the excess over what they contribute and 
there is still a surplus which leaves to the 
stake-holders a fair margin of profit. 
There is. some element of chance in regard 
to the first 49 subscribers. The member 
who draws the first lot would in return for' 
the one rupee that he pays in gets Rs. 50. 
The subscriber who draws the second lot 
pays Rs. 2 and gets Rs 50. This goes 
on until the 49th member who subscribes 
as much as Rs. 49 and receive Rs. 50. Then 
chance ceases to play any part in regard 
to the remaining 451 members who receive 

5l)th month each a sum 
of Rs, 50, \\ hat the 449 members lose is 


In my opinion there is nothing to dis- 
tinguish this case in principle from 
Iyyanar Korxe. v. Bidoomada Kone (9), 
Kaviakshi Asari v. Appavu Pillai (10) 
and Vasudevan Nambvdri v. Mammod 
( l !)• 

The transactions in all the three cases 
were similar and they may thus be de- 
scribed in the form of an illustration. A 
stake holder promotes a chit-fund with 20 
subscribers, each subscriber paying h. 
monthly subscription of Rs. 10. The fund 
lasts for 20 months. The total subscript 
tion for one month is thus Rs. 200. Eacli- 

?> ubS onL ber , in turn is P aid t,le entire sum of 
I<9. 200. the order in which the members 

are to get the sum being determined by' 
lot 4 he subscriber to whom the sum is-- 
paid executes a bond in favour of tW- 
stake-holder agreeing to pay regularly 
future subscriptions as they fall due k: 
the case decided by S udder Udakt -i 



BHAKMtfftA MCDALIAR’r. 

three le arne d Judges expressed the opinion 
that the scheme is a provident and bene- 
ncial arrangement under which each mem- 
ber derives the advantage of having the 

ln , s turn a r°und sum, the only 
thing determined by lot, being the turn 
which that advantage shall be enjoyed. 
I he learned Judges observed that the latter 
circumstance did not, in their opinion, bring 
the case within the scope of Act V of 1844 
an Act for the suppression of lotteries. 

The material portion of the Act runs 
thus 

"All lotteries not authorised by Govern- 
ment shall, from and after the 31st March 
1844, be deemed and hereby declared com- 
mon and public nuisances and against 
law." 

In Kamakshi Achari v. Appavu Pillai 

(10) , Scotland, C. J., and Frere, J., based 
their decision on the ground : 

“ It is not the case of a few out of a 
number of subscribers obtaining prizes by 
lot.’ 

. The learned Judges further say that the 
right of the subscribers to the return of 
their contributions is not made a matter 
of risk or speculation. They hold that a 
transaction is not necessarily a lottery 
within either the spirit or the letter of the 
Act, simply because a matter of whatever 
kind is agreed to be decided by lots. The 
Act that was in force was still the same 
Act V of 1844. 

In Vasudevan Kambudri v. Mammod 

(11) , Shepherd, 0. C.J., andMoore, J., upheld 
the transaction on the ground that the law 
as laid down in Kamakshi Achari v. 
Appavu Pillai (i0) was followed without 
question for 35 years and the introduction 
of s. 294-A into the Indian Penal Code made 
no difference. 

IF ailing for d v. Mutual Society (14), a 
decision of the House of Lords, is a very 
useful authority. The object of the Mutual 
Society was to accumulate capital by means 
of monthly subscriptions from members, to 
advance 6uch capital to the members in 
rotation and ultimately to divide among 
the members all the profits that had been 
made. An “appropriation certificate" was 
issued to every member on his entering 
the society and certified his title to receive 
an advance out of the funds of the society 
and to participate in its profits. “The 
appropriations" or advances were to be 
made in the following manner. By Art, 27 
it was declared that “appropriations" shall 
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be allotted in two ways. The first and 
every fourth one thereafter by drawing 
tree of any premium or interest, while 

those intermediate shall be allotted to the 
member or members tendering the highest 
premium for the same respectively The 
appellant took up appropriation certificates 
and obtained advances and did not make 
the required re-payments. In an action 
against him he pleaded among other things 
that the constitution of the society itself 
was illegal a« its promised benefits were 
to be given to the members by drawings 
which made the society unlawful under 
! ‘ e 1^0' Acts. The Lord Chancellor 
(Lord Selbourne) observes that one of the 
acts relied upon had reference to gambling 
transactions only and the transaction before 
the House was not. a gambling transaction; 
the other act relied on had reference to 
persons who kept lottery offices at which 
the public were invited to pay for lottery 
tickets and that act. could have no applica- 
tion to the case. The learned Lord observ- 
ed that no case was made worthy of a 
moment's consideration in support of the 
contention that the transactions were 
illegal under the Lottery Acts. Lord 
Blackburn. Lord Hatherleyand Lord Watson 
were equally emphatic in their opinion 
that the plea was not in the slightest 
degree made out, 

A con t ran’ opinion was no doubt express- 
ed by Jessel. M. R , in Sykes v. Pea don (15). 
There was a combination formed on the 
principle of investing the subscriptions of 
the members and dividing the capital fund 
and profits by means of certificates con- 
vertible by annual drawings by lot into 
preferable divided bonds bearing interest 
with bonus. The learned Master of the 
Roll® at page 190* observes : 

“ If that is not a lotterv it is very difficult, 
at all events, to my mind, to understand 
what a lottery is. It is called a division 
bv lot, which means lottery. If pays that 
the selections of certificates shall he hy 
lot, and that is to be done in the ordinary 
wav, by chance, and the benefits, as I said 
before, are unequal." 

Chitfv in his treatise on Contracts at 
page 805 (17th Edition 1921) seems to sug- 
gest that the opinion of Jessel. M. R , cannot 
now prevail in view of the latter decision of 
the House of Lords. 

A chit-fund of the description with which 
we are called on to deal was held to be 

•Page of (f 8 T 9 jirChTD^[£<f.] 
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illegal by Phillips, J„ in Sankunni v. Ikkom 
Kutti (12) and Coleridge, J., was of the 
opinion that this case required re-con- 
sideration and upon a reference by him, 
Krislinan and Odgers, JJ-, held in A agappa 
Pitlai v. Arunadialam Chettij (13) that 
such a scheme was illegil although the 
learned Judges differed on another point. 

The cases relied on by the defendant are 
easily distinguishable. 

In Taylor v. Smitten (20), each packet ot 
tea sold contained a coupon entitling the 
purchaser to a prize and although the tea 
was worth the money paid for it, it was 
held that the transaction was a lottery. The 
prizes were of an infinite variety and were 
not made known before the sale of the tea. 
The intending purchaser purchased the tea 
and the coupon together, whatever the value 
of the coupon might turn out to be. There 
was no doubt that in buying the tea, ho 
also took the chance of getting something 
of value in (he nature of a prize. It might 
turn out to be anything. The price paid 
was not merelv for the tea but also for 
this chance. The seller only undertook 
that he would give away the prize; but 
the prize might be anything ; it might not 
be worth half a penny. In this case, it is 
obvious that loss was hazarded by each 
purchaser of tea packet. 

Barclay v. Pearson (21) related to a miss- 
ing word competition and the scheme of 
it was that the competitors were to cut out 
coupons in a newspaper and fill in the word 
missing from a paragraph, the missing 
words being in the hands of a third party, 
enclosed in a sealed envelope. The whole 
of the money received in entrance was to 
be divided equally amongst those compe- 
titors who filled in the missing word correct- 
ly. Here the distribution takes place by 
chance, the fund itself being the contribu- 
tion of all the competitors. 

In Reg v. Pearson (19), a newspaper pro- 
prietor announced that he intended to carri- 
on a Weather Forecast Competition and 
people were invited to predict the number of 
hours of bright sunshine and the number 
of rainy days. The competitors who most 
nearly forecasted the weather were to ob- 
tain the prizes. Sir John Bridge observed 
that the transaction was purely a lottery so 
far as those persons were concerned to 
whom the scheme was addressed. It was 
a competition of chance and not of s^ii 
If the competition was confined to meteo- 
rological savants the case might be 
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different. The competition was held to 
be quite as mischievous as the missing 
word competition. It is clear that while 
manv lose, a few win the prizes and that 
the fund out of which the prizes come is 
that contributed by the losing as well as 
the winning competitors. 

In Willis v. Young (22), the Proprietors 
of the Weekly Telegraph devised a still 
more ingenious scheme They caused medals 
to be distributed gratuitously among the 
members of the public. Each medal bore 
the words ‘‘Keep this, it may be worth 
hundred pounds. See the Weekly Telegraph 
to-day”. The winning numbers which were 
arbitrarily selected were published in the 
newspaper. It was not necessary that the 
holder of the medal should purchase a copy 
of the paper as information as tothe winning 
numbers could be obtained without charge 
at the offioe of the newspaper. The object 
of the proprietors was attained and the 
circulation of the paper increased consider- 
ably. The point 1 am trying to mike is 
thus brought out very clearly by Lord 
Alverstone, C. J.: "The money for the prizes, 
however, comes out of the receipts of the 
respondents, and these in their turn come, to 
a considerable extent, from the people who 
buy the paper, although no doubt the 
advertisements maybriugina considerable 
sum. The persons who receive the medals, 
therefore, contribute collectively (though 
each individual may not contribute) sums 
of money which constitute the fund from 
which the profits of the newspaper, and also 
the money for the prize winners in this 
competition come” Darling, J., expresses the 
same idea very shortly thus “ In the pre- 
sent instance all chances are paid for in 
the mass by the general body of purchasers 
of the paper, although an individual pur- 
chaser may not pay for his chance". 

In R. v. Harris (23), the scheme judged 
by this test is clearly a lottery. The fund 
out of which the prizes came was contribut- 
ed by the whole body of subscribers and 
it is obvious that the ticket-holders did not 
in all cases obtain full value for the shil- 
ling which each purchaser of the ticket was 
required to pay, even assuming that the 
entire £ 250 was distributed in ‘‘bonuses’’ 

In the present case, however, as I have 
shown, the prizes paid to the first 49 mem 
bers are not paid out of the contributions 
made by the subscribers; the money f or 
the prizes comes out of the interest earned 
on the capital fund contributed. The oases 
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cited for the defendant are thus clearlv 


distinguishable. 

A view different from what I am dispos- 
ed to take was no doubt taken as I have 
said in Sankunni v. Ikkora Kutli (12), but 
the respondent against whom the decision 
was given was unrepresented and the at- 
tention of the Court was not drawn to 
Wallingford v. Mutual Society 44). Nor 
does it appear that this case was cited before 
the Bench that decided Nagappa Pillai v. 
Arunachalam Chetty (13). 

In my opinion, therefore, the transaction 
is not a lottery and the plaintiff is entitled 
to judgment. 

in the view I have taken, it is unneces- 
sary to deal with the contention based on 
the distinction between void and illegal 
transactions, or to discuss the group of cases 
of which .Johnson v. Lansky (5), Bceslon v. 
Beeston (6) and Shibho Mai v. Lachman Das 
(1) are examples. 

I agree with my learned brother in the 
order proposed by him. 

v. x. v. Appeal allowed: 

z . k. Case remanded. 


CALCUTTA HIGH COURT. 

Appeal from Order No 180 of 1924 and 
Second Civil Appeal No. 1016 of 1924. 
March 9, 1925. 

Present.— Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

AGENT, BENGAL NAG PUR RAILWAY 
—Defendant— Appellant 
versus 

BEHAR1 LAL DUTT— Plaintiff- 
Respondent. 

Civil Procedure Code ( Act V of 1908), 0. .\ 'Ll, r. 23 
-Second appeal, if lies when remand order not in 
vroper form— Inherent power of Court— High Court, 
if can 'interfere when appeal is incompetent— Suit, 
frame of -Railway Company-Suit against Manager 
--Misdescription— Amendment of plaint, when to be 

“Appeal lies from an order of the Appellate 
Court purporting to be an order under O. XLl, r .S, 
of the C. P. C„ even though the order may not be 
in strict accord with the provisions of the said rule. 

lP \n order oVrc.nand passed by the Appellate Court 
u the exercise of its inherent jurisdiction is appealable 

oven though it docs not come within the scope of O. 

vi i r 23 C P. C. \ibid.] ~ 

^ fitidulkarim Abu Ahmed khan Ghuznari v. 
AiutjUd Hank Ltd., 11 Ind. Caa. 508; 44 C. 020; 21 
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C. W . X. 87*; 2G C. L. J. 49, Bhairab Chanlra Dull v* 
Kali Kumar Dutt, 74 Ind Cas. 1038:37 C. L. J. 491; 
(1023) A. I. R. fC.)G0G and Radha Krishna Saha v. 
Kamal Kamini Dehya, 70*Ind. Cas. 547; 35 C. L. J. 
31.): (1922) A. I. R. <C.) 1 50, relied upon. 

The High Court can interfere under s. 115, C. P. C\, 
with an order found to be not appealable, if it is 
satisfied that the order is not in accordance with law, 
[ibid.) 

Where there are two known persons in existence and 
the plaintiff brings the auit against one of them and 
afterwards applies to have the other brought on the 
record as defendant on the ground that he all along 
intended to sue the other and in substance he sued 
the other, the case is not one of misdescription but of 
substitution, and s. 22 of the Limitation Act would 
apply, [p. 420, col. l.| 

No amendment of plaint should be allowed where 
it is applied for at a very late stage and will have the 
effect of adding a new party to the suit and s. 22 of 
the Limitation Act would apply, [p. 129, col. 2.] 

Where instead of the Railway Company, ita Agent 
is sued, the suit is not framed properly and is not, 
therefore, maintainable [p. 129, col. 1.) 

Indian General S. S. i R. Coy. Ltd., v. Lai Mohan 
Saha, 31 Ind. Cas. 35; 43 C. 441; 22 C. L J. 241, Ram 
DassSein v. Mr. Cecil Stephenson, 10 W. Ii* 366: 2 B. 
L. R. S. N. 6 (a): 1 Ind. Dec. (x. 8.) 1011, Nubecn 
Chanderpaul v. Mr. Cecil Stephenson. 15 W. R. 534 and 
Ea3t Indian Railway Company v. Ram Lakhan Ram, 
78 Ind. Cas. 312: 3 Pat. 230* (1024) Pat. 0; (1925) A. 1. 
R. (Pat.) 37: G P. L. T. 415, followed. 

Sarnspur Manufacturing Company Ltd. v. ii. B. and 
C. I. Railway Company, 73 Ind. Cas. 1027; 47 B. 785; 
25 Bom. L.R. 513; (1923) A. I. R. (B.) 452, distin- 
guished. 

Appeal against an order of the District 
Judge, Bankura, dated the 14th March 
1924, reversing that of the Munsif, Third 
Court, Bankura, dated the 19th June 1924. 

Babus. Nagendra Nath Ghose, Ramesh 
Chandra Sen and Jatendra Kumar Sen 
Gupta, for the Appellant, 

Mr. Mohendra Nath Roy (with him Babu 
Panchanau Ghose). for the Respondent. 

JUDGMENT. 

Suhrawardy, J.— This Miscellaneous 
Appeal (No. 180 of 1924) and the S A. No. 
1016 of 1924 are directed against the same 
decision of the Court below. There is also 
an application under s. 115, C. P. C., filed by 
the appellant against the same order. The 
explanation is that in the present unsettled 
state of the law the appellant could not de- 
cide on the proper procedure. 

The miscellaneous appeal was first heard 
and the learned Advocate, for the respond- 
ent took a preliminary objection on the 
ground that no appeal lay. The facts of 
the case are that the plaintiff-respondent 
brought a suit for recovery of the value of 
certain goods which he had despatched 
from one Railway Station to another on the 
Bengal Nagpur' Railway but the goods 
were not delivered to the consignee, He 
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accordingly raised the present suit and in 


the plaint filed the name of the defendant 
was given as “Agent of the Bengal Nagpur 
Railway Sahel) Bahadur". The defendant 
Mr. Young, who was the agent of the Bengal 
Nagpur Railway Company at the time, 
appeared and one of the objections that he 
took was that the frame of the suit was 
bad. He also took other objections under 
bs. 75 and 77 of the Indian Railways Act 
on the grounds that the plaintiff had not 
declared the value of the goods as he was 
legally bound to do at the time of the con- 
signment and that notice under s. 77 of the 
Indian Railways Act had not been properly 
served. The learned Munsif in the Trial 
Court without going into the merits of the 
case held that the suit as framed was not 
maintainable. He also found against, the 
plaintiff on the objections under ss. 75 and 
77 of the Indian Railways Act. In this 
view he dismissedthe plaintiff’s suit. There 
was an appeal by the plaintiff to t he learned 
District Judge of Bankura who considered 
the first question only, namely, whether the 
frame of the suit was defective and being 
of opinion that the intention of the plaintiff 
was to sue the Railway Company he directed 
the plaint to be amended and the suit to 
proceed. The learned District Judge did 
not consider the decision of the Trial Court 
under ss. 75 and 77 of the Indian Railways 
Act. In the view which the learned Judge 
took he set aside the decree of the Trial 
Court and passed the following order: “The 
case will go back to the lower Court for 
amendment of the title of the defendant 
Company and for a fresh trial. The costs 
of the Court will abide the result of the 
suit. The Court-fee paid on the memoran- 
dum of appeal should be returned to the 
appellant". Against this judgment the ap- 
pellant has preferred this appeal and S. A. 
No. 1016 of 1924. It is argued on behalf of 
the respondent that this order not being an 
order under 0. XLI, r. 23 is not appealable 
and, therefore, this appeal is incompetent. 
It is further argued that the decision of 
the First Court dismissing the plaintiff’s 
suit was not a decision upon a preliminary 
point. It is apparent that that Court did 
not enter into the merits of the case but held 
that the plaintiff’s suit could not proceed 
because of the defect in the description of the 
defendant; and it also lound that the suit 
was barred under ss. 75 and 77 of the Indian 
Railwys Act. The decision of that Court 
must betaken to be a decision on a prelimi- 
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narv point and the remand order of The lower 
Appellate Court was one under 0. XLI r. 
23, C. P. 0. Moreover, it has been held that 
though an order of remand passed by the 
Court of Appeal below may uot be in strict 
accord with the provision of 0. XLI, r. 23 
read with 0. XLI1I r. 1 (u), if the order of 
the Appellate Court purports to be an order 
under 0 XLI, r. 23. an appeal will lie from 
such an order. Strictly speaking, the order 
passed by the learned Judge is not in con- 
formity with 0. XLI, r. 23, but it is mani- 
fest from the form of his order that he pur- 
ported to pass it under 0. XLI, r. 23. One 
of the orders that he passed is that the 
Court-fee paid on the memorandum of 
appeal should be returned to the appellant 
and such an order can only be passed under 
s. 13 of the Court Fees Act in a case where 
the remand is made under 0. XLI, r. 23. It 
has further been held that an order passed 
by the Appellate Court in the exercise of 
its inherent jurisdiction, which it possesses, 
as held in the Full Bench case of Abdul 
Karim Abu Ahmed Khan Ghuznavi v. Allah- 
abad Bank Ltd. (1) is an appealable order 
even though it may not come within the 
scope of 0. XLI, r. 23, Bhairab Chandra 
Dutt v. Kali Kumar Dutt (2) and Hadha 
Krishna Saha v. Kumal Kamini Debya (3). 
In this state of the authorities, I am of opin- 
ion that the appeal is competent. Even 
if there are any doubts as to the maintain- 
ability of the appeal in such cases the 
memorandum of appeal may he treated as 
an application under s. 115 C. P. C„ where 
we are satisfied that the order passed by 
the lower Court is not in accordance with 
law. 


Now, I come to the merits of the appeal. 
It has been observed that the Trial Court 
found against the plaintiff and held that 
the suit was not brought against the proper 
party and it is. therefore, not maintainable. 
It is not questioned before us that the de- 
scription of the defendant as appears from 
the plaint is not strictly in accordance with 
law. It cannot be disputed that the frame 
of the suit is in contravention of the pro- 
visions of 0. XXIX, r. 1 and Sch. A to the 
C. P. 0.. and that it should have been 
brought against the Railway Company. In 

(1) II Ind. Cas. 598; 44 0. 923; 21 C. W. N. 877; 2G 
0. L. J. 49. 

(2) 74 Ind. Cas. 1038; 37 C. L. J. 491; (1923) A 1 R 

(C.) GOG. 1 1 A ' 1 - K - 

(0)456 ^ 547 ‘ 35 C ‘ L ' J ' 3 * 5 ' A. 1. R 
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the ease of Indian General S. X. & 11. 
Co. Ltd., v. Lai Mohan Saha (4), the suit 
was brought against, two Companies through 
a certain person who was named as the 
joint agent of two Companies. It was held 
that the frame of t he suit was in contra- 
vention of 0. XXIX. r. 1. But it is argued 
by the respondent that the plaintiff should 
be allowed to amend the plaint and to con- 
stitute the suit in accordance with the pro- 
visions of law. It appear- that the plaint 
was filed on the 28th October 1022. The 
written statement on behalf of the defend- 
ant was filed on the 2nd January 1023. 
In paragraph 2 of the written statement 
the defendant pleaded that the suit as 
framed was not maintainable. On the 12th 
June 1023 the hearing of the evidence and 
the arguments of the Pleaders were finish- 
ed and judgment was reserved. Thereafter 
on that day the plaintiff tiled a petition for 
amendment of the plaint. The learned 
Munsif rejected it on the ground that the 
prayer could not be allowed at that stage. 
From these facts it cannot be said that the 
mistake that was committed was an acci- 
dental one. The plaintiff adhered to this 
case that the suit as framed was in proper 
form untilafter thearguments of the Pleader 
of the defendant when he was convinc- 
ed of his mistake and put in an application 
for the amendment of the plaint. 

Besides the objection that the plaintiff 
did not ask for any amendment of the plaint, 
in time, there is another objection on the 
ground of limitation. It is conceded that 
the effect of now bringing the Railway Com- 
pany on the record will be the addition of 
a party to the suit and s. 22 of the Indian 
Limitation Act will apply. The respond- 
ent, however,’ argues that the amendment 
sought was not to add a fresh party to the 
suit but to remove the misdescription of 
the defendant in the plaint. The real 
question, therefore, is whether the present 
case is a case of misdescription of the de- 
fendant or whether the amendment would 
practically add a party to the suit. On the 
authorities there is no room for controversy 
that the suit as framed is not maintainable. 
In the case of 11am Dass Sein v. Mr. Cecil 
Stephenson (5), the East Indian Railway 
Company was sued in the name of its 
Deputy Agent. It was held that the suit 
was bad and could not proceed in that form 


li .11 lud. Cas. 35; 43 C. 441; 22 C. 1, J. 241 
: w. R. 360; 2 V. L. R. S. N. G (a); 1 ln<t. Dec. 
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as the plaint did not disclose anv cause of 
action against the defendant. This decision 
was fjl lowed in the case of Xubeen Chunder 
Paul v. Mr. Cecil Stephenson (6). There 
also the same mistake occurred. It was 
held that the suit eould not proceed against 
the defendant. An attempt, was made in 
that case to amend the plaint bv bringing 
proper parties on the record, the learned 
Judges rejected the prayer on the ground 
that the Railway Company was no party to 
the suit and it could not be said that the 
Railway Company was likely to be affected 
byjhe result of the suit; and further under 
s. .3, Act VIII of 185'J, it was not imperative 
on the Court to admit parties to the record; 
it was discretionary to allow amendment 
and it was justified in not allowing the 
amendment at the stage at which it was 
asked. These cases are tried to be distin- 
guished from the present case on the ground 
that in those cases the defendant was sued 
by name as representing the Railway Com- 
pany, whereas in the present case the 
defendant is not named but described only 
as Agent of the Railway Company. In the 
case of Indian General S. X. & R. C., 
Ltd. v. Lai Mohan Saha (4) to which refer- 
ence has been made, amendment was sought 
and allowed on the giound that as it was 
within time it would not affect the Statute 
of Limitation. Their Lordships observed 
thus: “In the circumstances of this case, as 
no question of limitation arises even if the 
suit be taken to have been instituted against 
the two Companies on the date when the 
plaint was allowed to be amended, we are of 
opinion that the amendment may stand." 
From this observation it is clear that if 
the amendment was not asked for within 
the period of limitation the prayer could 
not be granted. In the present case there 
is no question that the application for 
amendment was made after the statutory 
period. All the cases on this point were 
considered by the Patna High Court in the 
case of East Indian Railway Company v. 
Ram Lakhan Ram (7) which is on all fours 
with the present case and where all the 
points arising in this case were discussed 
and answered in the way in which we pro- 
pise to answpr them in this case. Das, J., 
in his lucid judgment after quoting the 
words of Mookerjee, J., in the case of 
Indian General S. N. c£ II. Co., Ltd. 

(G) 15 W. R 53 1. 

(7.781ml. Cas. 312; 3 Pat. 230; (1924) Pat. 9; (1925) 
A. I. R. (Pat.) 37; G P. L. T. 415. 
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v. Lai Mohan Shaha (4) said as follows: 
“I read the decision of Mookerjee, J., 
as containing a strong intimation to 
the effect that amendment would not- nave 
been allowed if any question of limitation 
arose in the case.” In that case the defend- 
ant was named ‘Agent of the East Indian 
Railway Company’. Subsequent y the 
plaintiff sought to substitute the Railway 
Company for the defendant originally sued. 
The learned Judge remarked: ‘‘When 
there were two known persons in existence 
and the plaintiff brings the suit against one 
of them and afterwards applies to have the 
other brought on the record as a defend- 
ant on the ground that he all along in- 
tended to sue the other and that in sub- 
stance he sued the other, and no question of 
representation arises in the case, it is im- 
possible to maintain the view that the case 
is one of misdescription". I fully agree 
with this observation. On behalf of the 
plaintiff-respondent much reliance has been 
placed on the decision in the case of the 
Saraspur Manufacturing Company v.B.B. 
& C. I. Railway Company (S). This case 
has been distinguished in the Patna case; 
and without accepting the correctness of that 
decision it may be distinguished from the 
present case on the following ground, in 
the suit brought in the Bombay case the 
defendant was stated as the Agent of the 
Railway Company. But the Railway. Com- 
pany appeared, filed a written statement, and 
raised several pleas in defence. They also 
objected that the plaintiff's suit should not 
lie as it was filed against the defendant’s 
agent. Some of the observations on which 
the decision in that case is based are that 
“the defendant Company not only knew 
perfectly well that the various claims had 
been made agiinst it, but also considered 
itself the party being sued. If the Company 
was not a party, no appearance should have 
been entered." Then again: “Though the 
description of the Company may not have 
been that which is in conformity with 
the Schedule A to the C. P. C., never- 
theless the Company was substantially 

on the record the Company was in 

substance the defendant at the time 
the plaint was first filed, and it was not a 
case of adding a new party in which case, 
considerations of that kind might be rele- 
vant". I might hold the same opinion on 
the facts of that case. But here the defend- 

(8) 73 lad. Css. 1027; 47 B. 785; 25 Bom. L. It. 513> 
(1923) A. I. It. (B.) 452. 


BEHARI LAL DCTT. 42 ^ 

ant at the very outset took objection to the 
frame of the" suit and the Company has 
not appeared or defended the suit. 1 hold 
that it is Jioi a case of misdescription but 
if the amendment is allowed i' will have the 
effect of adding a new party to the suit, and 
s. 22 of the Limitation Act will apply. 

Another case has been referred to by the 
respondent, viz., the case of Xisiarini Danya 
v. Sami Chandra Mujumdur (0). 1 had 

occasion to refer to that case in a recent 
judgment with reluctance to follow it and 
tried to distinguish it. but that decision 
has no bearing on the present case. The 
view which the learned Judges took in that 
case was that the real plaintiff in the suit 
was the son and that the suit as originally 
framed was for the benefit of the real 
plaintiff; and, therefore, they thought 
that by the amendment of the plaint by 
bringing the real plaintiff on the record 
there was substantially no change in the 
frame of the suit. 

On the above considerations I am of 
opinion that the plaintiff's suit as brought 
is incompetentand must be dismissed. 

The order of the lower Appellate Court is 
also open to criticism on the ground that 
the Court was not justified in remitting the 
case to the Trial Court after setting aside 
its decision on one of the points decided by 
it. The learned Judge should have gone 
into the questions decided by the First 
Court under ss 75 and 77 of the Indian 
Railways Act. But as, in my judgment, the 
suit is defective and must be dismissed I do 
not consider this point any further. 

The result of the foregoing conclusion is 
that this appeal is allowed, the decree of 
the lower Appellate Court set aside and that 
of the Court of first instance restored with 
costs. 

It is not necessary to pass any order in 
Second Appeal No. 1010 of 1924.” 

Duval, J.-I agree with the judgment 
of my learned brother just delivered h 
appears to me that there are only* two 
points in this case, the first is whether 
there is an appeal in this case and the 
second is whether, as a matter of fact in the 
circumstances of this case the application 
to substitute the Company for the A®ent 

lowed** 1 SUCh 3 at6 Sl ° Se CQn legal ty b e al- 

As to the first point, it appears to me to 
be perfectly clear that whatever else the 

(0) 29 Ind. Cee. 660; 20 C. W. X, 19 no n t 
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learned District Judge might have decid- 
ed he really intended to decide only one 
point, namely, the preliminary point ; and 
it is also clear that the learned Munsif in 
the First Court did only decide the pre- 
liminary point ; that is to say, he took no 
evidence of the fact as to whether there 
was any loss occasioned to the plaintiff. I 
hold, therefore, that an appeal does lie to 
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di P riini at< ^ :UTl d “ Uiin !’‘ hat Trial Court had juris . 
diction Error of law- Revision, whether lies 

error of law furnishes no ground for revision 
n ncie on an appeal from an order directing that 
a plaint should be returned for presentation to a 
proper Court the Appellate Court decides that the 
l rial court had jurisdiction to entertain the suit its 
ileeision is not open to revision inasmuch as even if 
it is erroneous, it is a mere error of law committed 

"ya Court which had jurisdiction to decide the 
matter. 


this Court against the order of the District 
Judge. 

As to the second point, the weight of all the 
authorities is to the effect that substitution 
cannot be made at a late stage of the case. 
I had the plaint and written statement read 
to me and it appears quite clear that this 
objection was taken at the very first stage 
of the case. No attempt was made to rec- 
tify the mistake till at the very last stage 
of the case; and the First Court was right 
in dismissing the application. All the 
authorities except the decision in the case 
of Saraspur Manufacturing Co. Ltd. 
v. B. B. & C. I. Railway Company (8) 
are in favour of this view. In the Bombay 
case, however, permission for substitution 
was given owing to the special circum- 
stances of the case which do not apply to the 
present case. I refer to this case because 
the learned Advocate for the respondent 
rest°d on it his whole case to justify the 
order of the District Judge. In this view 
1 a^ree that the appeal must be allowed, 
the order of the District Judge vacated and 
that of the Munsif restored with costs of 

all Courts. . 

It is not necessary to pass any order in 

8. A. No. 1016 of 1924. 

* D Appeal allowed. 


Application against an order of the 
Officiating Subordinate Judge, Lucknow 
uaied the !)th March 1!)25, reversing that 
ol the Munsif, South Lucknow, dated the 
30th January 1!)25. 

Messrs. A. P. Si gam and Rameshwari 
Dayal, for the Applicants. 

Messrs. Sazir-ud-<liii and 8'. M. Ahmad. 
for the Opposite Party. 

ORDER, — This is an application under 
s. 115 of the C. P. C. iu revision. The 
question raised is one of some difficulty, if 
it had come before me in an appeal, but I 
am not prepared to decide it in revision. 

There was an original mortgage for 
Rs. 2,700 and a sub-mortgage, that is to 
say, a mortgage by the mortgagee of his 
mortgagee rights for Rs. 690. The sub- 
mortgagee chose to pursue the remedy 
in connection with which form No. 9 of 
Appendix D of the C. P. C. has been 
provided, that is to say, he brought a suit 
for sale of the property itself. He made 
the mortgagee and the mortgagor defend- 
ants, and he asked that out of the sale 
money, he should get in the first place, the 
money he was entitled to on his sub mort- 
gage, and then out of the balance the orgiu- 
al mortgagee ought to get his mortgage 
money, and that the surplus after that 


should be paid to the mortgagor. 

He brought this suit in the Court of the 


6UDH JUDICIAL COMMIS- 
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July 22, mo. 
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Civil Procedure Code (Act V of IMS), s. 115,0. 
• P 10, O. XL’ II, r. I (a)— Order returning 

iint for presentation to proper Cnrl-Appeil-^ 


Munsif whose jurisdiction is limited to 
Rs. 2,000. The Munsif decided that in a suit 
of this kind the sub-mortgagee is stepping 
into the shoes of the mortgagee, and that 
both Court-fee and jurisdiction must be 
calculated on the amount of the mortgage 
money of the original mortgagee. Ac- 
cordingly, he returned the plaint for presen- 
tation to the proper Court. The plaintiff 
sub-mortgagee appealed, and the learned 
Subordinate Judge allowed the appeal. He 
held that any relief granted to the original 
mortgagee was merely incidental to the 
relief claimed by the plaintiff, and that the 
valuation of Rs. 690 was correct both for 
Court-fee and for jurisdiction. Tlier^ 
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seems to be no direct authority on the point 
but as I have said, I do not feel called upon 
to - decide it. The learned Subordinate 
Judge may have been right in his decision 
or he may have been wrong, but there is no 
doubt that he had jurisdiction to hear the 
appeal, and that the most that can lie urged 
against his judgment is that it contains an 
error of law. That furnishes no ground for 
revision. The case is similar to Jaida 
Prasad v. E. I Railway Company (1). 

I dismiss the application with costs, 
z. k. Application dismissed. 

(1) 4G In cl. Cas. 09; 16 A. L. J 535, 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 29 of 1924. 
March 17, 1925. 

Present .—Justice Sir Ewart Greaves, 
Kt.. and Mr. Justice Cuming. 
DHIRENDRA NATH GHOSE and others 
—Plaintiffs— Appellants 
versus 

CHARUSHASHI DEBYA-Defexdant 
—Respondent. 

Transfer of Property .let (71' of ISS2 ), s. 02- 
Claim for rent, whether right to immoveable property 
—Bengal Tenancy .let (VIII of IS8o), s. l.iO, 
applicability of, 

A mere “claim for rent" is not a right to immove- 
able property within the provision of s. 52 of the 
Transfer of Property Act. [p. 4.11, col. 2.] 

The provisions of s. 150, Bengal Tenancy Act, do not 
apply to a case when the rate of rent is in issue, [p. 
432, col. 1.] 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Duval, dated the 9th 
July 1924, in Appeal from Appellate Decree 
No. 972 of 1922. 

Mr. Amarendra Nath Bose and Babu 
Arun Chandra Bose, for the Appellants. 

Dr. Bijan Kumar Mukherjee, for the 
Respondent. 

JUDGMENT. 

Greaves, J.— This is an appeal by the 
plaintiffs under s. 15 of the Letters Patent 
from a judgment of Mr. Justice Duval. The 
suit was one for rent and the contention of 
the tenant was that he was only liable to 
pay rent at the rate of Rs. 30-10-6 gandas 
whereas the landlord claimed rent at the 
rate of Rs. 39. Before I state the questions 
that arise in this appeal it is necessary to 
state a fewJacts. On the 15th June 1914 
proceedings were started by the landlord 
for enhancement of rent under s. 105 of the 
Bengal Tenancy Act. The judgment in 
that case was delivered on the 24th Decem- 
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her 1915 fixing the rate of rent at Rs , 39 in 
accordance with an entry m the Reco id of 

Rights. In the meantime subsequent to he 
institution of the proceedings under s Ko 
and whilst these were pending the landlord 
commenced a suit for rent agatns the 
predecessor- in-interest, of the piesent le 
spondent, Beni Kanta Bauerjee. The 
decree was passed in that suit on the 2ath 
August 1915 on the basis of a rental of 
Rs 34-10-8 gandas. The holding was sold 
in execution of the decree sometime in 
August 1915 and the sale was continued 
on the 30th September 1915, the purchaser 
being Dinesh Chandra Chatterjee trans- 
ferred his interest to the present respondent. 

Three points were urged before us in 
this appeal against the judgment of the 
learned Judge who held that the respon- 
dent was not bound by the proceedings 
under s. 105. The first point is that the 
sale is merely a devolution and that the 
provisions of O. XXII, r. 10 of the C. P. C., 
apply to the case ; and secondly, it was con- 
tended that in any case the proceedings 
under s. 105 were contentions and operated 
as lis pendens and that accordingly, the 
respondent was bound by the proceedings 
under the provisions of s. 52 of the Transfer 
of Property Act, Thirdly, it was contended 
that by virtue of the provisions of s. 150 of 
the Bengal Tenancy Act the plea taken by 
the respondent was not open to him as he 
did not deposit the rent which lie had 
admitted to be due, namely, Rs. 34-10-8 
gandas. 

So far as the first point is concerned, I 
have endeavoured to understand the argu- 
ment that was addressed to us based upon 
the provisions of O. XXII, r. 10. But 
I have been unable to see how that rule of 
O. XXII has any application whatsoever and 
the first point accordingly fails. 

Second ly, so far as s. 52 of the Transfer 
of Property Act is concerned I am unable 
to agree with the argument of the learned 
Advocate that any right to immoveable 
property was directly and specifically in 
question. In my view the rights referred 
to by those words of s. 52 are rights such 
as arise with regard to sale, specific per- 
formance lease and so on ; but I cannot see 
how a mere claim for rent is a right to im- 
moveable property within the provisions of 
s. 52. No authority has been cited to us for 
the proposition and I am not prepared 
to hold that a claim for rent is a right to 
immoveable property within the meaning 
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of those words in s. 52. W e were referred in 
support of the learned Advocate's argument, 
to an unreported case of this Court, namely, 
an appeal from an Appellate Decree Xo. 4 it) 
of 1916. But I cannot see how that judg- 
ment alfects the matter at all as the only 
question there was whether the person 
there who occupies the same position as the 
respondent here knew of the proceedings 
under s. 105. The Court there found that 
he knew of those proceedings and that lie 
knew of those proceedings at the time he 
purchased and that he was clearly bound 
bv those proceedings. This is the only 
point that was decided in that case and I do 
not see how that case helps the appellants 
in this case. 

With regard to the third point, namely, 
that s. 150 of the Bengal Tenancy Act 
debars the respondent from setting up the 
plea which he raised. This boint seems 
to be decided by the case of Banarusi 
Per shad v. Malchan Iioy (1). In that case the 
same argument was used with regard to the 
provisions of s. 150 as was urged before us 
in this appeal and Mr. Justice Banerji there 
decided that s. 150 did not apply where the 
rate of rent was in issue. We respectfully 
agree with that decision and under the 
circumstances, s. 150 has no application. 

The appeal accordingly fails and is 
dismissed with costs. 

Cuming, J.— I agree. 

z. K. Appeal dismissed. 

(1)30 0.947; 7C W. K. 514. 


CALCUTTA HIGH COURT. 

Civil Bulb Xo. 552 of 1025. 

July 15, 1925. 

Present .—Justice Sir Babington 
Newbould, Kr. 

KAMINI KUMAR ROY and another 
— Petition brs 


P.AJENDRA NATH ROY. [SO I. Q. 1926] 

*«*•»« Moridasji v. Parshottamdas Ramdas, 32 H. 
ol.j. 10 torn. L. R. 2'J3, relied on. 

A pJaimiti who does not take any objection to the 
aoove course adopted by the Court cannot Le deemed 
to have agreed to it, and to have withdrawn from the 
smt. it being not necessary for him to expressly take 
the objection before the refusal of his application. 

Rule against an order of the Second 
Munsif, Chikandi, dated the 2oth Feb- 
ruary 1925. 

Balm llupendra Kumar Hitter, for the 
Petitioners. 

Mr. (Junada Charan Sen and Babu Somes- 
uar Prosad Muklierjee, for the Opposite 
Party. 

JUDGMENT.— The plaint itfs-petition- 
ers during the hearing of their Suit Xo. 69 
of PJ24 in the Court of the Second Munsif 
of Chikandi applied for permission to with- 
draw from the suit with liberty to bring a 
fresh suit. The Munsif allowed them to 
withdraw from the suit without permission 
to bring a fresh suit and directed the defend- 
ants to get their costs from the plaintiff. 
This order was passed in connection with 
two suits, but in this Rule we are only con- 
cerned with Suit Xo. 09 of 1924. 

That the Munsif's order was wrong is 
clear from the decision of the Bombay High 
Court in Mahant Biharidasji v. Parshottam- 
das Iiamdns (1). As there pointed out, 
where the plaintiff does not desire to with- 
draw from the suit unless with liberty to 
bring a fresh suit, and the Court considers 
that such liberty should not be granted the 
proper course is simply to dismiss the 
application. On behalf of the opposite party 
in this Rule the same argument was urged 
as had been urged at the hearing of the case 
cited. 

It was contended that the permission 
having been refused without any objection 
on the part of the plaintiff he must be 
deemed to have withdrawn from the suit. 
It was not necessary for him to expressly 
take such objection before his application 
was refused. The Rule is accordingly made 
absolute with costs and the order passed by 


-- versus 

RAJEXDRA XATH ROY and another 
—Opposite Party. 

Civil Procedure Code (Act V of I ’JOS), 0. XXIII, 

I— Withdrawal of suit, application for— Refusal to 
grant permission to bring fresh suit— Procedure. 

\Vh»reu plaintiff applying for withdrawal of suit 
does not desire to withdraw from the suit unless with 
liberty to bring a fresh suit, and the Court considers 
that such liberty should not be granted, the proper 
course is simply to dismiss the application. An order 
in such a case allowing withdrawal of suit without 
permission to bring a fresh suit is wrong, and must 
be set asid with the restoration of the suit to the lile. 


the Munsif will be varied by substituting 
therefor an order in these terms. The 
application for permission to withdraw from 
the suit with liberty to bring a fresh suit 
for the subject-matter of the suit is dis- 
missed with costs. The result will be that 
the case must be restored to the file. 

I assess the hearing-fee at two gold 
mohurs. 

k. H. Rule made absolute, 

lj 32 B. 345; 10 Bom. L. R. 293, 
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*■ ' ‘ night. The witness Xur Muhamad Munshi 

CALCUTTA HIGH COURT. gave evidence that he ha-1 seen three women, 
Criminal Appeal Xo. 542 of 1924. who were sleeping in the same oar, as the 
January 28 1925 complainant and his wife that night, search- 

Prcsent:- Justice Sir Babington Xewbould, ing something at dusk. These women were 
Kt, and Mr. Justice B. B. Ghose. as witnesses and when 

FAZARUDD1X and others— Accused— 

ArPELLAN rs 

versus 

EMPEROR-Respoxdbst. 

Evidence Act «/ of **. 

case — 
wheth 

express opinion on i 




not examined as witnesses and 
the witness was asked what reply one 
of these women, who were searching 
for something, gave, _ lie was not allowed 
to answer the question. We hold that the 
learned Sessions Judge was right in exelud- 


fence Act «/ of /\J\ \ .1 wnciym HfUi lu uuuu- 

‘Evidenu of search prior to aliened abduction. j lirr evidence. This alleged search 
tr admissible— J ury iriaf— C-'-urf. ii'Acrti'-C out ^ evening caim0t be treated OS part of 

• • •* -- . the same transaction as the abduction at 


1 a ['I tco '.‘pi n ivit vn j uuo — « « »•'» < j ■ ^ - 

T nr Deposition vf witness, admissibility 

of— "Subject «'•* pn 
0/. 

The accused, who 


Jcposnion of witness, u*jwihw«u»«»*;/ iai^ ww»**.w%*v** — 

-nVkdij <*/ Evidence Act' mominj n ight $0 $. 0 of the Evidence Act cannot 
, . , . . make it admissible. Section 8 is of no help 

w.mi-;VT,M»igi, t 'T™il!'S « to the appellants since these women were 

evidence that he had seen certain other vuiuvii of neither polities to the ca^e HOT agents to 
the abducted woman's household searching for S'.-me- any party. Section 9, the only other section 
thin? at dusk the same evening, the suggestion being u f * the Evi'lence Act on which reliance 
that the woman was actually missimr in the evening . » A 

and could not have been abducted at midnight. The place .1. Is equally inapplicable. 

women were not examined as witnesses: As regards misdirection, several points 


women were not examined as witnesses: -w i^uiuc imouu^uvu, ^>uui */% 

Held, that the evidence of the witness was inud- | l; we been argued, but they reallv all 
missible and neither* . 6. nor s. 8. n. r 6. 1) of tl.c amount t0 this— that the learned' Ses- 
bvulencc Act was apiihcabli*. . T , • , ... . . 

1 • - - • sions Judge in dealing with these points 

expressed hisopiniou too strongly in favour 
of the prosecution. But though the learned 

« 1 I V • 4 I • . • 


In a Jury trial, there is no harm in the Trial 
Judge expressing his opinion on facts, and in fact 

it is his duty todo so to assist the Jury, provided lie „„„ IW . S11 „, v 

is careful express Ins opinion in such a way as < i P\nreesed his Onininn strnn<rK- it i« 
not to interfere with the duties of the Jurv lo tinullv 0 u . u ° e expte.&eu ms opinion strongl} It IS 

decide according to tl.eir own view of the facts. ' evident fromlus charge that he was careful 

The deposition of a witness before the Committing to impress on the Jury that on all questions 

-Magistnitewlien put in the Sessions Court under s. 2 n>. 0 f fact the decision rested with them and 

Cr.l ,C„ becomes substantive evidence and is used as over and over again in the charge we 

find remarks like these. "I have the entire 
evidence to you to judge," "you are 
the Judges and you are to decide if 
you find the above question against the 
accused.” There is no harm in the Trial 
Judge expressing his opinion on the fact and 
in fact it is his duty to do 60 to assist the 
Jury provided that he is careful to express 
his opinion in such a way as not in 
any way to interfere with the duties of 

i t T * /« « l * * . 


such. The meaning of the words “subject t<» the provi- 
sions of the Indian Evidence Act" in the section is n-.t 
that the deposition must be admissible under some 
section of the Evidence Act. They simply mean that 
it cannot be used as substantive evidence* if for any 
reason it is irrelevant under the Evidence Act. 

Criminal appeal against an order of 
the Assistant Sessions Judge, Rangpur, 
dated the 22nd July 1921. 

Mr. D.X. Bagcki and Babu ilohiniilohan 
Bhattaeharji , for the Appellants. 


XT r^l Jl — w. V, WAV. UUUOi) VI 

Mr. Kliundlear , Deputy Legal Remem- the Jury to finally decide according to 

O n/>or f /- nt* fVv/-. f i 1 ! f . \ » .... 


brancer, for the Crown. 

JUDGMENT.— The appellants have 
been found guilty uuder s. 3GG, Indian 
ieual Lode, by the unanimons verdict of 
the Jury and have been sentenced each to 
live years rigorous imprisonment. 


their own view of the facts. All the points 
to which reference is made, we find, have 
been adequately and properly dealt with in 
the charge to the Jury. The suggestions 
made on behalf of the defence have been 
considered. The points as to non-examina- 
tion of various witnesses have been dis- 


b '“ “»* On' olher point of importance 
d en a„d y a t* k «. is ‘ lat «** of witnesses W 


i i i v ;r evi- 

dence and also misdirection by the Jud^e 

in summing up to the Jury. It is suggested 

for the defence that the woman who has been 

found to be abducted, Bibijan, was actually 

missing m the evening and, therefore, could 

not have been, as alleged, abducted at m id- 

28 


i r ~ “ •• “uwoco 

fore the Committing Magistrate was wrongly 
put in ill accordance with the provision! 

of s. 288 Or. P. C, It is contended IK 
the concluding words of this section "Sub- 
ject to the provisions of the Indian Evidence 
Act mean that the depositions cannot be 
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put in under this section unless they are 
admissible under some sections of the 
Iinlian Evidence Act This is not the 
meaning of these words. The evidence of 
the deposition when put in under this 
section becomes substantive evidence and 
is used as such. But obviously it cannot 
be put in evidence as substantive evidence 
if for any reason it is irrelevant under the 
Evidence Act. To adopt the interpretation 
which we are asked to put on these conclud- 
ing words would be to render the provisions 
of s. 288 unnecessary and superlluous. 

Having regard to the nature of the olfcnce 
which the Jury have found to have been 
committed we are unable to hold that the 
sentence passed is too severe. 

The appeal is dismissed. 

The appellants must surrender to their 
bail and undergo the ur.expired pcrlion of 
the sentence. 

x. n. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

FULL BENCH. 

Criminal Revision No. 34 of 1925. 

May 1, 1925. 

Present .-—Mr. Kennedy, J. C., Mr. Aston, 
A. J. ('., and Dr. DeSouza, A. J. C. 
EMPEROR— Prosecution 
versus 

NABU and oTiiKi.s — A ccused. 

Criminal Procedure Code f.lcf \ of /V'v, ss. Jihf, 
$ jjj- Summons case Sum mail/ trial- Examination of 
accusal, whether necessary- Inhrpietalk-n of Statutes . 

The prov i.-ions of s 342 of the Cr. I*. C. ns to ex- 
amination of an accused] rson are mandatory and 
apply even to Sun mons ( and the words “if any" 
in s . 203 of the Code do not limit the obligation im- 
posed on C< urls by s 342, or it nder it inapj licable to 
summary trials, they merely 1.:* * reference to those 
cases in whirl), owing I" the admission and [ lea of the 
accused, or owing to the weakness of the evidence 
railed in support of the j»r< seculi«>n, the accused can 
either he convicted "ii liis own pica without the taking 
of evidence, or acquitn d < n the evide nee without the 
examination referred to in s. 342. (p. 435, cols. 1 & 2.] 

Fernandez v. Emperor, 5!) lnd. Cas. 129; 45 13. 072; 
22 Horn. L. ii. 1040; 22 Cr. L. J. 17, Emperor v. 
Gulabjov.CA lnd. Cas. 009; 40 13. 441; 23 lh in. L K. 
1203; 23 Cr. L. J. 45; (1922) A. I. K. (13.) 290, Raghu 
Jjhuinji v. Em/.eror, 58 lnd. Cas. 49; 5 P. L. J. 430; 1 
V L '1' 24 1 2! Cr. L. .1. 705, Gulom Rasul v. Emperor , 
61 lnd Cjr>. 715; 0P.L.J.171; 22 Cr. L. J. 427; 2 P. 
1. T. 390, Muhammad Bakhsh v. Emperor , Co lnd. Cas. 
016; 23 Cr. L. J. 154; 4 L. L. J. 230; (1928) A. 1. K. (L.) 
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45 and Parmeshwar Lall Milter v. Emperor 07 lnd 

CVis 616; 3 P. L. T. 317; 23 Cr. L. J. 440? (1922) A. L 

R. < Pat.) 290. followed. 

Ponuusami Odayarv. Ramasami Thathum , 74 lnd 
Cas. 915; 10 M. 758; 45 M. L. J. 221; (1923) M. W. N 

?1 :! - !' * • W 478; 24 Cr. L. J. 833; (1921) A. 1. R. (M.) 
la, il:sscntcd from. 

The law does not favour legal and strained intend- 
ments. when over-minute precision mav confound 
legal certainty. |p. 136, col. l.j 

Reference made by the Sessions Judge, 
Sukkur, dated the 11th February 1925. 

Mr. C. M. Lulu, Acting Public Prosecutor, 
for the Crown. 

Mr. Partnlirai IJ. Pumcani, Amicus curia. 

JUDGMENT OF THEFULL 
BENCH. 

Aston, A. J. C.— The accused Nabu 
and 11 others were convicted on summary 
trial by the City (First Class) Magistrate, 
Shikarpur, on 11th September 1924, Nabu 
under ss. -1 and 5 of i he Bombay Preven- 
tion of Gambling Act, 1887, and the remain- 
ing accused under s. 5 of that Act. 

The learned Sessions Judge, Sukkur, has 
referred the case to us under s. 138, Cr. P. C. 
for old e is. 

it appears that the case was registered 
by the learned Magistrate as a case tiied 
summarily under Ch. XXII of the Cr. P. C. 
The particulars to be entered in cases of 
this nature are laid down in s. 2G3, Cr. P. 
C. under headings marked respectively (a) 
to (;). 

All the requirements of s. 2G3 have been 
complied with by the learned Magistrate 
except that with regard to the heading 
marked ( ij ) which requires that the plea 
of the accused and his examination (if any) 
should be entered, he has merely recorded 
the fact, that all the accused pleaded not 
guilty. 

'Phe record as the learned Sessions Judge 
points out docs not mention any examina- 
tion of the accused. 

Section 342 of the Cr. P. C. empowers 
a Court at any stage of an inquiry or 
trial to question the accused for the 
purpose of enabling him to explain any 
circumstances appearing in the evidence 
against him and makes it obligatory on 
the Corn I to do so after the witnsses for 
the prosecution have been examined and 
befoie he is called on for his defence. 

A similar obligation is imposed in 
Ch. XX which relates to the trial of 
Summons Cases for s. 241 provides inter 
alia that the Magistrate shall proceed to 
hear the accused and take all such evidence 
as he produces. 
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In Gb XXII, however, which relates to 
summary trials there is no specific pro- 
vision making it obligatory to examine 
the accused. All that s. 2G3 iy) requires is 
that the plea of the accused and Ins 
examination (if any) shall be recorded. 

What is the effect of the words (if any), 
ins. 2G3? Are the mandatory provisions 
of s. 342 applicable to Summons (’uses 
and to cases summarily or do the words 
'■if any" give the Magistrate a discretion, 
whether to examine the accused or not ? 

It seems unthinkable that the Legislature 
could have intended by s. 203 to give 
Magistrates a direction in cases ending in 
conviction tc dispense with the examina- 
tion of the accused. 

The principle embodied in the maxim 
audi alteram partem, viz ., that no man 
should be condemned unheard is perhaps 
the first and most important principle 
relating to the mode of administering 
justice, and in any record of the essentials 
of a fair trial it is the last essential, 
which could be omitted. 

The meaning of the word "if any" in 
ss. 203 and 37<l is, I think, clear, if one 
considers ss. 243, 215, 253 and 289 of the 
Cr. P. C. It is not in every tiial that 
an examination of the accused as required 
by’s. 312 is necessary for if the accused 
in a Summons Case admits, that he has 
committed the offence of which he is 
accused, the Magistrate may convict him 
under s. 213, without proceeding to hear 
the complainant and take such evidence 
as may be produced in support of the pro- 
secution. Again if the evidence produced 
in support of the prosecution does not 
point to the fact, that accused has commit- 
ted any offence, section 215 shows that the 
Magistrate in a Summons Case can acquit 
the accused without examining him, and 
s. 253 shows that in a Warrant Case he 
can discharge him; and this is only reason- 
able and in harmony with s. 342, for in 
such a case there is nothing appearing in 
the evidence, which requires an explana- 
tion from the accused, before he can be 
acquitted. Similarly under s. 289 the 
Court can without an examination of the 
accused direct the Jury to find a verdict 
of “not guilty." 

The words "if any," therefore, in s. 2G3 
do not limit the obligation imposed on 
Courts by s. 312, or render it inapplicable 
to summary trials, they merely have 
reference to these cases in which owing 
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to the admission and pica the accused, 
or owing to the weakness of the evidence 
called in support of the prosecution, the 
accused can either be convictci on Ins 
own plea without the taking of evidence, 
or acquitted on the evidence without tnc 
examination referred to in s. 312. I be 


fact that the provisions of s. are 

mandatory and apply to Summons <Ves 
has been recognized by the Bombay High 
Court in Fernandez y. Ew/nr*" 1 L and 
in Emperor v. ttulabjap (-), by the Patna 
High Court in Kaghu Bhumji v. Emperor 
(3). Chula m Rasul v. Emperor i4» and 
Parmeshuar Lull Hitter v. Emperor <5i 
and by the Lahore High Court in Muham- 
mad Bale hxh v. Emperor (C»). 

These rulings, however, have been dis- 
sented from by a Full Bench of the 
Madras High Court in Ponnusami Odoijav 
v. Ramasami Tim than (7), in which it 
was held that s. 342 has no application 
to Summons Cases. In his judgment 
Sclnvabe, C. J., drew attention to the 
inconvenience, which lie maintained, would 
result, if s. 312 applied to Summons Cases, 
in view of s. 3C4, Cr P. C , which imposts 
the obligation to record every question 
put to the accused and every answer given 
by him whenever the accused is examined 
by a Magistrate. He also expressed the 
opinion that the use of the expression 
“before the accused is called on for his 
defence" in s. 312 as well as in s. 25G 
relating to trials in Warrant Cases and in 
s. 289 relating to trials in Sessions cases 
and the absence of such an expression 
in trials in Summons Cases under Cli. XX 
of the Code showed that the provisions 
of s. 312 were not intended to apply to 
Summons Cases. 

With great respect to the learned Judges 
who tried the case of Ponnusami Odayar 
v. Ramasami Thathan (7), I am of opinion 


(!> 50 Ind. Cas. 120; 15 11. C72; 22 Bom. 1,. It. 1010; 

22 Cr. I,. J. 17. 

(2) 04 Ind. Pas. GG9; -1G B. 141; 2.1 Boui. I, It 1205; 

23 Cr. L J. 45; (1922) A I. It. ( B.) 200. 

(3) 58 Ind. Cos. 40; 5 1’. L J. 430; 1 I\ L. T. 241 2l 
Or. L. J. 705. 

<-n 61 Ind. Cas. 715; G l\ L. J. 171; 2 2 Or. 1,. J. 427 
2 1\ li. T 31)0 

(51 G7 Ind. Cas. GIG; 3 I\ h. T. 317; 23 Cr L .1 110 
(1922) A. 1. It. il'jit.l 200. 

(G) G5 Ind. Cas. 616; 23 Cr. L. J. 154; 11.1 J *>30 
(1022) A. I. It. 1 1 ..) 45. 

(7) 74 Ind. Cns. 045; 40 M. 758; 15 M L J *>*>4 
(1923) M. W. N. 519; 18 LAV. 478- M Cr 4 7 Ml 
(1924) A. I, It. (M.) 15, ' <-i.L J.833 
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In re yerlagadda vkkkanha. 

that it was rightly decided that 
t r. P. 0., applies to Summons C, 


34 2, 


s. 

- - . -- — ( 3SCS. Xo 

doubt the concluding sentencein s. 312 . 1) 
“and before he is called on for his defence" 
contains the same language as is contained 
in s. 25G which relates to the trial of 
Warrant Cases and in s. 269, which relates 
to trials before High Courts and Courts 
of Sessions, and it would have been more 
precise to have concluded s. 342 (1) “and 
shall for the purpose aforesaid question 
him generally on the case after the wit- 
nesses for the prosecution have been 
examined in a Summons Case before the 
taking of such evidence as he produces in 
his defence under s. 244 and in a Warrant 
Case, before lie enters on his defence under 
s. 256'’ as in s. 451 of the Code where 
the very sections are referred to. But 
s. 342 (1) appears in a Chapter containing 
general provisions as to inquiries or trials. 
It was unnecessary to make it clear that 
the section was applicable to Summons 
Cases as well as to Warrant Cases and 
Sessions Cases. The words “after the 
witnesses for the prosecution have been 
examined" cover a definite stage in 
Summons Cases as well as in Warrant 
cases and the mere addition of a sentence 
which could well be applied to a stage 
in a Summons Case but from the nature 
of its wording was more appropriate to 
a Warrantors Sessions Case would not, 
in my opinion, limit the application of the 
obligation referred to in s. 342 (1) to 
Warrant and Sessions Cases. The law does 
not favour legal and strained intend- 
ments, when over-minute precision may 
confound legal certainty. I am fortified 
in my opinion by the ruling of the Calcutta 
High Court in Surcndra Lai Saha v. 
Issamuddi (8), for the Calcutta High Court 
there held that the examination of the 
accused in Summons Case after the pro- 
secution had closed and "after they had 
entered on their defence" was not in 
accordance with s. 342. The words "after 
they had entered on their defence" are 
there used in the same sense and are 
perfectly intelligible though strictly 
speaking it is in Warrant Cases and in 
Sessions Cases that accused persons are 
called on to enter on their defence, in 
Summons Cases the evidence which they 
pioduce is taken. In the case of Gulzari 


[90 1. 0. 1925] 

Lai v. Emperor (9), the Calcutta High Court 
also held that s. 342 applies to Summons 
Cases. 

With regard to the other objection 
referred to by Scliwabe, C. J„ it is the fact 
that s. 364 may be a serious obstacle to 
the expeditious disposal of Summons Cases 
but that does not appear to me a reason- 
able ground for holding that s. 342 does 
not apply to Summons Cases; the import- 
ance of guarding against accused persons 
being condemned without an adequate 
elucidation and consideration of what they 
have to say seems to me to outweigh any 
inconvenience which might arise in 
Summons Cases not tried summarily owing 
to the provisions of s. 364. 

If the word “examine" in s. 263 only 
has reference to Warrant Cases tried 
summarily, there is no obligation on the 
Magistrate to record any statement of the 
accused or even the fact that the accused 
made a statement in Summons Case 
tried summarily and the record of such 
a trial would appear to lack any reference 
to the most essential ingredient of a fair 
trial. 

Taking all the circumstances into con- 
sideration I am of opinion for the reasons 
above mentioned that the failure to comply 
with the provisions of s. 342 of the Cr. P. 
C., vitiated the trial of the accused and 
that the convictions and sentences must 
be set aside. 

Kennedy, J. C.— I concur. 

DeSouza, A. J. C.— I concur. 

z K. 

P u a. Conviction sc t aside. 

(9) 71 hid. Cas. 51; 49 C. 1075; 24 Cr. L. J. 3; (1923) 
A. I. It. (C.) 161; 39 C. L. J. 31. 


(8) 84 bid. Cas. 32a; 
(1025) A. I. xt. (O.) 480. 


51 C. 033; 26 Cr. L. J. 261; 


MADRAS HIGH COURT. 

Criminal Revision Case No. 515 of 19-4 
Criminal Revision Petition No. 42boFiy24. 
December 12, 1924. 

Present:— Mr. Justice Wallace and 
Mr. Justice Madhavon Nair. 

In rc YERLAGADDA VENKANNA— 
Accused- Petitioner. 

Madras ALkari Act 1 1 of 18S0), «• M J 
Code (Act XLY of ISCO), s. j^-Cnmnal lroee du 
Code (Act r of IK'S), S. W0(1 (b)— Sole of 

contravention of Collectors order and term J 

_ ofena-Abkari Imuetor't report , absence of, effect 
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Of-Jurisdiction of Magistrate to take, cognisance- 
Conviction— Procedure. 

A person selling arrack in his shop nt an hour m 
contravention of an order promulgated by the District 
Collector does not commit an offence under s. K \ °I 
the Penal Code. In such a case there is no question 
of causin'? or tending to cause obstruction, anuoy- 
nnceorinjurv to any one, and it does not follow as 
a matter of course, that selling drinks will lead to 
riots or disturbance, f p. d:>7, cols. 1 & - ! 

The Madras Abkari Act is not s-df-eontain-d in tho 
matter of the procedure for the investigation «*f 
offences under ft. 55 of the Act. In such a case tin* 
procedure to he followed is laid down in s. 5 •-» "f 
the Cr. P. (\ to bo under that (Vie. Tlierc is nolbing 
in the Act to indicate what is the procedure io be 
followed when an offender is sent under e. 31 of the 
Act direct to a Magistrate, nor is there a provision 
at all for a case where the offender is not placed 
under arrest, [n 438, col. 2.] 

Where in a prosecution under ft. 31 of the Abkari 
Act the accused is neither arrested nor bailed out 
before the trial begins, the Police has authority to 
send him direct before a Magistrate. It is, therefore, 
a ease to which s. 180 ill (M of the Or. P. C. will 
apply. The absence of a report by an Abkari Inspec- 
tor in such a case does not debar a Magistrate from tak- 
ing cogni6anceof an offence under s. 55 of the Act and 
a conviction by him is not open to objection. (iW.J 

Where a ease investigated by a Police Officer 
includes in addition loan offence under s. 55 of tho 
Abkari Act a non-co gnisable offence under the Penal 
Code, the Polico Officer would be correct in taking up 
the more 6erious offence as the principal offence, that 
is, the one in which he could arrest without a warrant, 
namely, under s.53 of the Abkari Act, and following tho 
provisions of that Act. so far as it can he done, rather 
than of the Cr. P. C , and, if he can follow the pro- 
visions of both by ensuring that the accused should 
appear before a Magistrate, it is obviously his duly 
to do so. The same procedure will lie the proper 
procedure for a Police Officer to adopt when lie is 
confronted with an offender whose offences are. both 
under s. 55 of the Abkari Act and a cognizable offence 
under the Penal Code. [p. 438. col. 2; p. 430, col. 1.1 

Petition, under ss. 435 and 439 of the Cr. P. 
0., 1^98, praying l he High Court to revise 
the judgment of the Court of Session of 
the Guntur Division in Criminal Appeal 
No. 2d of 1924. preferred against the judg- 
ment of the Court of the Sub-Divisional 
Magistrate of Guntur, in C. C. No. 70 of 
1924. 

Mr. P. Viswanatka Iytr, for the Petitioner. 

The Public Prosecutor, for the Crown. 

ORDER,— -The petitioner has been con- 
victed of having committed offences under 
a. 188 (2) of the Indian Penal Code and 
s. 55 (b) of the Abkari Act. 

The facts found were that he was discover- 
ed by a Police Officer on 20th March 1924 
selling arrack in his shop during a festival 
day at Mangalagiri at 6-10 p. m., 7-10 p. m., 
and 10-30 p. m., the former sales bein" 
m contravention of an order promul- 
gated by the District Collector, and the 


In re yerlaoadda venkanna. 437 

latter salo being in contravention of the 
terms of his license. The conviction under 
s. lid, Indian Penal Code was for the 
former s lies and that under s. 55 lb) of 
the Abkari Act for the latter. 

It is contended for the petitioner, first, 
that s. 188, Indian Penal Code, will not. 
apply to such a case, and we think this is 
so. There is here no question nr proof of 
causing or tending to cause obstruction, 
annoyance nr injury to any one. and it does 
not follow, as the hmer Courts seem to 
think, as a nutter of course, that selling 
drinks will lead to riots or disturbance. 
We are of ooinim that th“ conviction 
under s. 185, Indian Penal Code, will not 
stand. 

The next point raised is that the convic- 
tion under s. 55 of the Abkari Act cannot 
stand because there is no report by an 
Abkari Inspector on which the Magistrate 
could take cogniz nice of the offence. The 
Public Prosecutor contends that the Magis- 
trate is empower* 1 in law to take cogni- 
zance of such an offence on the report of a 
Police Officer and without any report by 
an Abkari Inspector. Wc have been taken 
through several sections of the Act in this 
connection and the more we examine these, 
the more difficult it is to extract what 
the Legislature intended to lay down as 
the proper procedure. The section which 
normally gives jurisdiction to a Magistrate 
to try an offence under s. 55 is s. 50, which 
certainly implies that where the offender 
is in custody or has given bail for his 
appearance, the Magistrate must wait for 
the report of an Abkari Inspector; and so 
far this is in the petitioner’s favour. The 
Public Prosecutor contends, however, that 
there are sections which imply that a 
Police Officer has power to arrest an 
offender under s. 55 admit him to bail 
and send him direct to the Magistrate with- 
out the intervention of the Abkari Inspector 
at all and this must imply that the 
Magistrate must act under the Or. P. C 
and take cognisance of such an offence 
under s. 19i) of that Act on a Police report. 
Section 31 of the Abkari Act empowers a 
Police Officer to arrest anv one found b- 
him on search in an • place and believed to 
be guilty of an offence under the Actancl to 
admit him to bail for his appearance before 
a Magistrate or an Abkari Inspector “ns 
the case may be" What this last phrase 
is intended to mean is obscure. Section 31 
empowers a Police Officer to arrest any one 
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found committing an offence punishable 
under s. 55 and to admit him to bail to 
appear before an Abkari Officer having 
jurisdiction to enquire into the case. It is 
notable that the word “Magistrate" is not 
included in this section although it appears 
in s. 31. The Public Prosecutor contends 
that the omission is accidental but we can- 
not supply in any Statute words which are 
not there. The procedure begun under 
s. 34 seems to contemplate, in the case of a 
person arrested by the Police for committ- 
ing an offence under s. 55, that the person 
be admitted to bail to appear before an 
Abkari < tfficer having jurisdiction to inquire 
into the case and presumably also that 
information of the offence be forwarded as 
s. 38 would imply. If bail is not forth- 
coming or is not accepted by the Police 
Officer, he is bound, under s. 40, to forward 
the offender to an Abkari Inspector if there 
be one within 10 miles, or to the Police 
Station, and if he is sent to the Police 
Station, the Police Station-House Officer 
shall admit him to bail for his appearance 
before the Abkari Officer as aforesaid 
meaning apparently an Abkari Inspector 
appointed under s. 4 (d) of the Actor send 
him in custody to him. Then the Abkari 
Officer has to hold an enquiry and forward 
the case to the Magistrate for trial. 

So far is fairly plain. But under s. 41 
the Police Station-House Officer apparent- 
ly has an option of not bailing an arrested 
offender to appear before an Abkari 
Officer, but of bailing him to appear before 
a Magistrate and the same cryptic phrase 
as in the proviso to s. 31 “as the case may 
be," appears. This section, by force of the 
terms of s. 40, would seem to apply such 
a procedure, even to the case of persons 
referred to. in s. 34 that is. “found committ- 
ing an offence, under s. 55 in any public 
thoroughfare, nr open place other than a 
dwelling house", although under s. 34 it- 
self the officer who arrests is not given the 
power to send the offender “before a Magis- 
trate. However, it seems possible to apply 
the phrase “before a Magistrate, as the 
case may be" in s. 41, only to cases of 
arrest under s. 31, under which the offender 
may be sent before a Magistrate. 

The net result seems to be this, that an 
offender arrested under s. 31 may be bailed 
to appear before either a Magistrate or an 
Sri Inspect r, while one arrested under 
8. can be s t only before an Abkari 
Officer. If the offender is sent under 
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either section before an Abkari Officer 
there is an enquiry under s. 40 (3) and the 
offender is sent, under s. 50 with a report to 
the Magistrate for trial. But there is noth- 
ing in the Act to indicate what is the pro- 
cedure to be followed, where the offender is 
sent under s. 31 direct to a Magistrate. 

A still more serious lacuna in the pro- 
cedure prescribed is that there is no pro- 
vision at all for a case where the offender 
is not placed under arrest. The only 
section providing for a preliminary enquiry 
before trial is s. 40, and that applies only 
to cases of offenders, brought in custody or 
bailed after arrest, to appear before the 
officer holding the enquiry. The Abkari 
Act is thus not self contained in the matter 
of the procedure for the investigation of 
offences under s. 55. In such a case the 
procedure to be followed is laid down 
in s. 5 (2,1 of the Or. P. C. to be under 
that Code. Now. in the case before us, so 
far as we have the records before us, it 
does not appear that the accused was ever 
arrested or bailed out, before the trial 
began. In any case, the offence having been 
committed in accused’s shop would fall 
under s. 31 and not under s. 34, and the Police 
would have authority to send him direct 
before a Magistrate. It is, therefore, a case 
to which s. 190 (lj (b) of the Cr. P. C. will 
apply. We cannot, therefore, hold that in 
this case there has been any error in pro- 
cedure, or lack of jurisdiction. We have 
been referred to a reported case of this 
Court in In re Kuppmwamij Naidu (1) but 
the report does not make it clear, whether 
that was a case initiated under s. 31 or s. 34 
of the Abkari Act or whether the accused 
was arrested at the time of committing the 
offence. We have looked into the printed 
papers of that case but they throw no 
further light on the matter. We are unable, 
therefore, to regard this ruling as necessarily 
applicable to the present case. A close 
examination of the provision of the Abkari 
Act reveals, as we have shown, that the 
Act is not self-contained, in the matter of 
procedure and that we must fall back on 
the Cr. P. C. to till up the blanks, in the 
procedure prescribed by the Abkari Act. 

The present case is complicated by the 
fact that the original case investigat- 
ed included, in addition to an offence 
under the Abkari Act, an offence under 
the Indian Penal Code, a non-cogmzahle 

( 1 ) 72 lud. Cab. 173; 41 W L J. i Ml; I 7 L - w - 30S i 
(1923; A. I. K. |M.) 339; 24 Cr L. J. 315. 
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offence. In such a case the Police Officer 
would probably be correct in taking up 
the more serious offence as the principal 
offence that is the one in which lie could 
arrest, without a warrant, namely, s. oo or 
the Abkari Act, and he will probably lie 
correct in following the provisions of that 
Act, so far as it can he done, rather than of 
the Or. P. 0.; and, if he can follow the pro- 
visions of both, by ensuring that the accused 
should appear before the Magistrate, it is 
obviously his duty to do so. The same pro- 
cedure would be the proper procedure fora 
Police Officer to adopt, when he is con- 
fronted with an offender, whose offences 
are both under s. 55 of the Abkari Act and 
a cognizable offence under the Indian Penal 

Code. . 

We are, therefore, not prepared to interfere 
with the conviction under s. 55 of the Abkari 
Act; but as the conviction under s ISP, 
Indian Penal Code, fails, the sentence 
will have to be reduced and we reduce it to 
a period of imprisonment already under- 
gone, namely, 20 days, while maintaining 
the fine imposed. The bail-bond will be 
cancelled. 


v. x. v. 


Petition dismissed 


PATNA HIGH COURT. 

Criminal Revision' No. 130 ok 15)25. 

May 14, 15)25. 

Present:— Mr. Justice Maopliersnn. 

BARHAMDEO RAI ani> others 
Accused— Petitioners 
versus 

EMPEROR— Opposite Party. 

Penal Cade (Act XLV of ISM), s. .170 -The ft- 
Servant assisting master in removing goods, guilt of — 
Witness belonging to same caste as party producing 
him, whether must be disbelieved •Procedure— Con- 
viction by Magistrate of lighter offence than warrant- 
ed by facts— Interference by Iligli Court. 

Where a Magistrate convicts an accused person of 
an oflenec falling within his jurisdiction, though 
the facts found would also constitute a more serious 
offence not within tho jurisdiction of the Magistrate, 
the proceedings of the Magistrate are not void a6 
initio and the High Court will not ordinarily interfere 
with the order of tho Magistrate unless the sentence 
appears to be inadequate or unless the accused lias 
been deprived of the right of appeal. |p. HO, col. l.j 

Queen-Empress x. Gundaya, 13 B. 502; 13 lnd. Jur. 
469; 7 lnd. Dec. (x. s.) 333 and Emperor v. Ay nan , 
21 M. 675; 2 Weir 699. relied on. 

Where a servant knowing perfectly well that his 
master is removing the goods of another without even 
a pretence of right assists him in doing so, lionets 
dishonestly and is equally guilty along with his master 
pf the offence of theft, [ibid.] 
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V. EMPEROR. 

Ilari P.huimnU v. Emperor. 9 C W. N. 5b t . 3 Cr ‘ 
L. J. MG, distinguish- '] 

It is not a S'Hin I LU'.und f-r<ii'V.elu viu" a ui.ucsS 
that he is of the sun ■ e -U- »r ■•.■mmnuity as the per- 
son in whose favour lie !•"*- ( . 

Criminal revision from an oner oi tne 
Sessions Judge, Shnhabad, dated the 5th 
March 1925, affirming that of the District 
Magistrate, Sliahabad. dated the 19"' 
Jarman’ 15)25. 

Mr. A'. .V. Sinho. for the Petitioners. 
JUDGMENT. -This is an application 
for revision of the conviction of the peti- 
tioners under s. 379 of the Indian Penal 
Code and their sentences of fine. They were 
tried by a Second Class Magistrate of Snsa- 
ram, an appeal against whose decision was 
dismissed l>v the District Magistrate of 
Shnhabad. A motion against the appellate 
decision was rejected by the Sessions Judge. 
The petitioner Barhatmleo Rai is father of 
the other two petitioners and the fourth 
petitioner is his labourer. 

The facts which have been found to be 
established are that the complainant was un- 
willing to continue the credit which lie had 
formerly allowed to Barhanuleo Rai, who 
resented the refusal. On the day of occur- 
rence the complainant had brought to the 
front of Barham deo's house a bullock cart 
on which to carry home live bags of rice 
which he had bought some time before 
from Peodhari Missir. The cart had to be 
left at. the point because the road became 
too narrow for it. to proceed. On the bags 
being brought Bnrhamdco and the peti- 
tioners removed them from the cart, to 
their house by force. Next day the Police 
found the cart in front of the house of 
Barhamdeo. 

Mr. Nirsu Narain Sinha has advanced the 
following four contentions in support of the 
rule. 

(1) The offence disclosed by the evidence 
which has been accepted by the Courts, 
amounts to robbery, and so a Second Class 
Magistrate cannot, trv it ; 

(2) The defence of the second petitioner 
Gaya Rai was that he was ill and lie examin- 
ed two witnesses in support of it, but 
neither the Trial Court nor the Appellate 
Court has discussed their evidence at 
all ; 

(3) The fourth petitioner being a servant 
of Barhamdeo cannot be convicted without 
a finding of guilty knowledge, and 

(4) The defence witness No. 3 who states 
that the cart found near Barhamdeo’s door 
was sold by him to Barhamdeo lias been dia- 
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believed on the illegal ground that lie is of 
the same caste as Barhamdeo. 

As to the first point I am not prepared to 
say that a charge of robbery could not 
stand. Ihe evidence that the first peti- 
tioner or perhaps the first three petitioners 
brought lath is seems to show that in order 
to the committing of the theft the offenders 
voluntarily caused fear of instant hurt to 
the complainant and his cartman, but ii 
has been held in Queen-Empress v. Gmulaiiii 
(1) and Kina-Emperor v. Ayyan (2) that 
where a Magistrate convicts an accused 
person cf an offence falling within ‘his juris- 
diction though the facts found would also 
constitute a more serious offence not within 
his jurisdiction, his proceedings are not 
void al> initio, and the High Court will 
not ordinarily interfere unless the sentence 
appears inadequate or unless the accused 
have been deprived of the right of appeal. 
There are many unreportcd cases of the 
Calcutta High Court to the 6ame effect. 
In my opinion the petitioners having been 
in no way prejudiced, the fact that they 
might have been charged with robbery is 
not a good ground for interference in revi- 
sion with the conviction under s. 37!). 

As to the second point it would appear 
that this defence was not discussed because 
it was not relied upon. Indeed the point 
was not even taken specifically in the peti- 
tion of appeal. 

The third point is supported by a refer- 
ence to the judgment of Woodrooffe, J., in 
Ilari Bhaimali v. Emperor (3). The cir- 
cumstances are distinguishable. In that 
case the master of the petitioners had at 
least a colourable claim of right. In the 
present case the petitioner No. 4 knew per- 
fectly well that his master was removing 
the bags of rice of complainant without 
even a pretence of right and yet he assisted 
him in doing so and, therefore, clearly acted 
dishonestly. 

As to the 4th point it may at once be 
conceded that it is not a sound ground for 
disbelieving a witness that lie is of the 
same caste or community as the person in 
whose favour he deposes. The defence 
adduced evidence in support of Barham- 
deo’s claim that the cart is his. The learn- 
ed District Magistrate however, accepted 
the evidence as to the ownership of the 

(1) 13 11. 502; 13 bid. Jur. 4G9; 7 Ind. Is. s.) 
333. 

(2) 24 M. 075; 2 Weir f»!l9. 

(3 1 9 U. W. N. 974; 2 Cr. L. J. t>30. 
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cart adduced on behalf of the complainant. 
He stales. ‘ The prosecution on the other 
hand have shown that the complainant's 
cartman, Ilamdas Sundi, obtained the cart 
from one Rampati Koiri. There is no 
reason why the latter should have given 
false evidence and he has given his evidence 
in such a manner as to leave no doubt in 
my mind that lie was once the owner of 
this cart.’' In effect, therefore, the learned 
District Magistrate considers the whole evi- 
dence of both sides as to the ownership of 
the cart and on a substantial ground prefers 
the evidence given by Rampati Koiri. It 
is urged that, the Appellate Court has also 
not discussed specially the evidence of the 
first and fourth defence witnesses as to the 
first appellant having a cart, but on perus- 
ing their depositions I am not impressed 
with their testimony and apparently it was 
not thought worthwhile to place it before 
the District Magistrate, the question being 
whether the evidence of defence witness 
Xo. 3 or that of Ramdas and Rampati 
should be believed. It is not shown that 
the evidence on behalf of petitioners has 
not been adequately considered or that the 
decision of the Courts below is wrong on 
the merits. 

In my opinion none of the grounds urged 
in support of the Rule are well-founded. 
The Rule is accordingly discharged. 

z. k. Rule discharged. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 580 of 1924. 
February 13,1925. 

Present:— Justice Sir Babington Newbould, 
Kt., and Mr. Justice B. B. Ghose. 
KASEM MOLLA and others— 
Accusbd— Appellants 
versus 

EM RE ROR— Respondent. 

Criminal Procedure Code (.-let l of ISOS), ss. 208,215 
— Commitment , irregularity in— Sessions trial, whether 
vitiated— "Complainant" in s. JOS, meaning of. 

It is too late to object to the commitment alter the 
accused has pleaded to the charge before the Sessions 

Court. Lp. 441, col. 2.1 TO n , R 

In the matter of Empress and Sagambur, I- L. u. it. 

ISO. relied on. 

The Sessions Judge has jurisdiction to try n case 
that has been committed to him for trial, and it tne 
trial is legally held, an irregularity in the commit- 
ment would not vitiate the proceedings in the Sessions 
Court. [iW.] 


KASF.M MOLLA V. EMPEROR. 
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OMer.-Th-' informant in n ease wliiHi has been 
•investigated by the I’olire is not necessarily the "com- 
plainant" refered to in s. 208. Cr. I’. :j>. 11-. col. l.| 

Criminal appeal against an order of the 
Sessions Judge, Faridptir, dated the 2 1st 
August 1921. 

Balm Prohodlt Chandra ChaUerjte for 
Babus Pasupati Ghosc and Dwijeudm Sath 
Mukherji , for the Appellants. 

Mr. Khundkar Deputy Legal Remem- 
brancer, for the Crown. 


JUDGMENT.— The four appellants 
before us were tried before t lie Sessions 
Judge of Farid pur and a Jury on various 
charges of offences committed in the course 
of a riot in which they were accused of 
having taken part. The first two appellants 
were sentenced to seven years’ rigorous im- 
prisonment each under s. 304 14!). Indian 
Penal Code and two years’ rigorous imprison- 
ment each under s. 321, Indian Penal Code, 
the sentences to run concurrently. The 
third appellant was sentenced lo five years’ 
rigorous imprisonment under s. 301 119, 
and no separate sentence was passed on 
his conviction under s. 147, Indian Penal 
Code. The fourth appellant was sentenced 
to two years’ rigorous imprisonment under 
s. 147, Indian Penal Code. 

As regards the appellant Basil- Sardar 
a special point is taken, and that is that 
his conviction should beset aside on the 
ground of illegality in the proceedings 
before the Committing Magistrate. Five 
persons were committed to the Court of 
Sessions in this case one of whom has been 
acquitted. The commitment proceedings 
commenced against four of these accused 
other than Basir Sardar, and on the 25th 
June 1924 ten prosecution witnesses were 
examined. The Magistrate then directed 
that warrant should issue against Basir 
Sardar and he was produced before the 
Court on the 8th July. On that date three 
prosecution witnesses were examined in 
the presence of all the accused. On the 
23rd July two more prosecution witnesses 
were examined in the presence of all 
the accused and the charge was framed. 
On the 28th July the investigating 
Police Officer and the Sub-Deputy Magis- 
trate who recorded the dying declaration 
were examined apparently under s. 219 
Cr. P. C. It is contended that this pro- 
cedure was contrary to the provisions 
of s. 208, Cr. P. 0. In our opinion even if 
the provisions of that section were not 
strictly followed that would not be a 
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sufficient ground for setting aside this 
conviction. Xo reported cases have been 
shown to us in which the conviction has 
been set aside on the ground of irregularity 
or illegality in the commitment. It is not 
shown that the appellant Basir has been 
in any way prejudiced. Even assuming 
that there has been such an irregularity 
or illegality in the proceeding as 
would justify us in quashing the commit- 
ment had such an application been made 
to us before the commencement <*1' the 
trial we hold that we should not, therefore, 
be hound to bold that the conviction should 
be set aside. The Sessions Judge has 
jurisdiction to try a case which has been 
committed for trial to him, and if the 
trial is legally held we doubt if an irregu- 
larity in the commitment would vitiate 
the proceeding in the Sessions Court. In 
the case of In I hr inaltrr of I'd in press and 
tdaijarnhw < 1) it was hold that when a person 
had been put on his trial and pleaded to 
the charge the commitment cannot be 
quashed and we agree with that decision 
that it is too late to object to the com- 
mitment after the accused has pleaded to 
the charge before the Sessions Court. Tak- 
ing this view it is not necessary to decide 
whether there was an illegality in the 
commitment but we may state’ that we 
have some doubts on this point. Section 
208, Cr. P. C„ provides that the Magistrate 
shall when the accused is brought before 
him proceed to hear the complainant if 
any and take all such evidence as may 
be produced in support of the prosecu- 
tion. It does not appear that in this case 
the Magistrate omitted to take anv evi- 
dence which was produced in support 
pf the prosecution of the accused Basir. 
The same objection was taken before the 
.Sessions Judge and he overruled it on the 
ground that one or two prosecution wit- 
nesses who were examined in the presence 
of Basir named him in the committing 
Court as “being present in the dock and 
taking part in the riot." 


“'5 V " v.»v lUUjioiliUO WHS \ 

any case under this section bound to lies 
the complainant in the presence of th 
accused. But it is not dear that the wor 
complainant in this section applies to th 
person who laid the first informatio, 
Section 2 d 0 (3) of the Code draws a di 1 
tinction between an informant and a con 

(1) 12 C. L. R. 120. 



442 SHAMA CH 

plainant. In s. 170 the words there used 
in the second clause "the complainant if 
any” indicate that the informant in a 
case which lias been investigated by the 
Police is not necessarily the complainant. 
Section III of the Code gives the defini- 
tion of a complainant which would include 
the informant under s. 154 but that defini- 
tion is a special delintion limited to the 
use of that word in the precedings. 113. 

But though we hold that there was 
nothing in the method in which the com- 
mitment proceedings were held against this 
accused which would vitiate the trial we 
must not be held to approve of this pro- 
cedure. We may point out that by follow- 
ing this procedure it might happen that 
the prosecution would lie seriously em- 
barrassed at the Sessions trial, since if they 
wished to take advantage of «. 2K8 and 
put in any deposition under that section 
for use at the Sessions trial, this could 
not be done as against the .accused in 
whose presence the depositions were not 
recorded. Other difficulties also might arise. 

The next point urged on behalf of all 
the appellants is that there was serious 
non- direct ion amounting to misdirection on 
account of failure of the learned Sessions 
Judge to draw the attention of the Jury 
to an important passage in the dying 
declaration made by the man Abdul Karim 
who has been found to have been killed in 
the riot. In this statement Karim after giv- 
ing an account of the occurrence and the 
wounds inflicted on him stated, “no one 
else but any one else" It is said that 
this is totally contradictory to the ca c e 
for the prosecution and, therefore, the 
special attention of the Jury should have 
been drawn to this point. It seems to us 
that the point is not one of real import- 
ance. There is a mass of evidence on the 
side of the prosecution contradicting the 
statement. It is obvious that Karim could 
not know what happened after he was 
struck and became unconscious. Further 
it was not even the case for the defence 
that Karim was the only man assaulted, 
for we find that Karim Molla, the first 
appellant, when examined in the Sessions 
Court said, "I too assaulted them,” there- 
by admitting that others than Karim were 
also assaulted. 

If is objected that the charge did not 
‘•uiii iciitly deal with the evidence against 
each accused individually. But we find 
v ,i ' i. there is a paragraph in the heads of 
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charge dealing with this point pointing out 
that the evidence against all the five accus- 
ed as regards their presence at the time of 
the occurrence lias not been exactly the 
same. That the Jury appreciated the ne- 
cessity of weighing the evidence against the 
accused individuallv is clear from the fact 
that they acquitted one of the accused who 
was on trial before them with the appel- 
lants. 

The last point urged is that the Jury 
were not told tint the presence of the accus- 
ed persons [at the occurrence was not suffi- 
cient fora conviction under s. 14/, Indian 
Penal Code, the only charge on which the 
four appellants have been convicted. But 
the learned Sessions Judge told the Jury 
that one of the points they had to find to 
support a conviction on a charge of rioting 
was tint tin members of the unlawful as- 
sembly must have a common object. It 
does not appear either in the defence set 
out in the statements of the accused or as 
disclosed by the cross examination of the 
prosecution witnesses that it was ever sug- 
gested that any of the appellants were pre- 
sent at the riot without being members of 
the unlawful assembly or without having 
the common object of that assembly. We, 
therefore, hold t hat there was no misdirec- 
tion on this point. 

The appeal fails and is dismissed. J lie 
appellants must surrender to their bail and 
undergo the unexpired portion of their 

sentences. . 

N - „ Appeal dismissal. 


PATNA HIGH COURT. 

Criminal Miscellaneous Revision No. u 

of 1925. 

June 1, 1925. 

Present ; — Mr. Justice Sen. 

SHAM A CHARAN and others— 

Accused— Petitioners 
versus 

KMPKROR— Opposite Party. 
Criminal Procure Code (Ael V «/ 1898). si. 107, 

i ik Homi lido dispute about laud. . # 

In vase of a bona fid t dispute as to |he Pos*J 
land l lie proper course to folio is is i„ 

down is clearly in the wrong, s 107, Cr. i . v, , 
not be resorted to. [p. 444 f col. A-J 
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Ihdajii Sinyh v. Jlhnju Ghost, 35 t'. 1 1 • ; 6 C. L. 

0 07; 12 C. \V. N. I«7; 0 Cr. L. J. 3US. Dole.j-MnJ (%<«■ 
dhrtj v. Dlinmi Klmn, 25 (5. Sail; 1-'. 1 1 >> I Dor. ■ n. s.) 
360, Shcbahtk Siiujh v. Kamuruddia M-iwlnl. (W lml. 
Cas. 1 IU; (1022; Pat. 211; 3 1*. L. T. 573; 1 l’. I*. I, K 
(l’at.) 57; 23 Or. L. .1 510; (1022i A. I. It. .Pat > 155; 1 
Pat L. R. 2 Cr.; 2 Pat. 01 ami Shoiraj U-<y v. Chillier 
Ron, 32 C, 066; 1U C. W. X. 2NS; 2 Cr. L. J. 760, rcfrr- 
red ti>. 

Revision from an order of the District 
Magistrate, Gaya, dated the 27 111 March 
1925. 

Messrs. S. P. Varma and S. Prasad, for 
the Petitioners. 

Mr. B. K. Singh, for the Opposite Party. 

JUDGMENT. 

Sen, J.— The petitioners four in numbers 
are nmlas of Gidhaur Estate against whom 
proceedings under s. 107, Or. P. C., have 
been drawn up by the Suit-Divisional 
Officer of Nawadh. They pray that the pro- 
ceedings may be quashed or in the alter- 
native, for a transfer of the case to the tile 
of some other Magistrate. 

The circumstances under which thev ap- 
ply are briefly as follows-— On the' 30th 
July 1924 one Gursahay applied to the 
Maharaja of Gidhaur for a lease of village 
Suarkole Dumarkole in Rajauli Police Sta- 
tion. On the same date the Maharaja gave 
a hulcumnama to Gursahay in the name of 
the amlas of the village. It is said that the 
hukamnama contained a condition to the 
effect that if a patta were not executed 
within a fortnight then the hukumnnma 
would be deemed inoperative. A fortnight 
having elapsed notice was then given to 
Gursahay to the effect that the vwuza would 
be settled with another person. Thereafter 
one Dasrath Ram applied for thica and a 
hukumnama was issued in his favour. 
Afterwards Dasrath took possession and 
Gursahay made a verbal complaint to the 
Sub-Dmsiona Officer of Nawadah and the 
Sub-Divisional Officer made an enquiry on 
the 22nd September 1924. On the *2(5th 
September final orders were passed in a 
proceeding under s. 144 drawn up by the 
Sub-Divisional Officer whereby he purport- 
ed to come to a finding that Gursahay had 
been in possession for two months prior 

thereto, and he issued notice under s 144 

against Dasrath, Mahabir and some others. 
It is. to be noted that the servants of the 
Maharaja were not parties to these pro- 
ceedings. It is said that Dasrath then re- 
linquished Ins thica and took back his 
money; and the petitioners on behalf of 
Qidhaur Estate took possession q? the 


mama. In January last Gursahay filed a 
further petition alleging that he was l eing, 
wrongfully dispossessed by the Maharajas 
men and praying for proceedings under 
s. 107, Cr. P. C. On the 4th of February 
1925 the Sub- Divisional Officer issued notice 
calling upon the petitioners and some others 
to show cause why proceedings under s. 107 
of the Cr. P. C , should not I e drawn up 
against them. On the 4th March 1925 the 
proceedings wereamended finally by includ- 
ing two more names. It appeals that an 
application was then made before the learn- 
ed District Magistrate praying either for 
a transfer of the proceedings from the file 
of the Sub-Divisional Officer to that of sane 
other Magistrate or in the alternative, that 
the proceedings might be quashed or pro- 
ceedings drawn up under s. 145, Cr. P. C., 
instead. The learned District Magistrate 
thought that it was doubtful whether he 
hail power to quash the proceedings or to 
order proceedings to be drawn up under 
s. 115 aud lie refused the application for 
transfer. 

Outlie question of tiansfcr the learned 
Counsel appealing for the petitioners has 
not laid much stress, nor is there much to 
be said in favour of it. He lias addressed 
his arguments in the main on the subject of 
quashing of the proceedings. It is urged 
that unless and until the Court is in a posi- 
tion to say that the party sought to be bound 
down is clearly in the wrong, s. 107 of the 
Cr. l . C. should not be resorted to especial- 
ly when there is a bona lidc dispute on the 

question of possession. Reliance is placed 
on numerous reported cases out of which 
the following may be mentioned; Bala jit 
Sngh v Bhoju Chose (1), Dolcgobind Chian, 
ahryy. DhanuKhan (2) and Sheba iak Singh. 
v kamaruddin Mandal ( 3 ). l! pon ^ 
authorities the principle is clear that the 
provisions of s. 145 are mandatory and while 
it is discretionary with the Magistrate to 
diaw up proceedings under s. 107 of the 

l 1 • V* ,he proper course when there is 
a bona fide dispute as to lands is to proceed 
?■ 1 , 45 , Otherwise, the effect would 
be to bind down one of the parties only to 
the dispute without any adjudication upon 
the question as to which of the two parties 

0) .>3 O. Hi: (J C L . J. 697; 12 (.- W \ N". r ^ 
L. J. 3518. "• (■ Or. 

}?{ 'h p- f 5 ;' : W b» d - I'w. (x. s.) 3C>!I. 

(rai.uJs W a/l$ 
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it in Possession. The other side relies on the 
ease of Slieoraj Roy v. Chatter Roy (I; and 
Emperor v. liasiruddin Mollah ( 5 > The 
lacts and circumstances of these two cases 
are clearly distinguishable from those of 
ie present. I he law on the subject was 
fully discussed in Sheba lak Sinyh v. Kamar- 
ud-din '3) and it was laid down there that 
where one party is clearly in the wrong and 
threatens to distrub the rights of another 
who is in actual possession of the land 
s. lb has no application This is more 
than what can be said in the present case 
Hie facts of the case, to my mind, do not 
show that one party is clearly in the wrong 
but, on the contrary, that there are circunr~ 
stances which point to a bona fide dispute 

as to possession that should be adjudicated 
upon. 

In the circumstances, I think, the pro- 
ceedings under s. 107 should be quashed. I. 
therefore, order accord in"lv 


s - u - Proceedings quashed. 

it) 32 C. 'JGG; in n. \\\ X. ;>,ss ■> <v j j rr.'i 
(’>) 7 C. W. X. 74(1. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Appeal No. 70S of 1924. 
January 22, 1925. 
Present:— Mr. Daniels, J. C. 
CHHUTKAU and others— Accused- 
Appellants 


versus 

EMPEROR— Comp la i n ant— 
Respondent. 

Evidence .del ( I of l\72), s. 9— Identification of 
accused in .Jail, evidence of -Person identified not 
specified— Magistrate conducting identification . evi- 
dence of, whether admissible. 

In order to enable the Court to rely ou the evidence 
of a person who identified the accused in Jail, but 
failed to do so in Court, the fact of the Jail identifica- 
tion must lie stated in the witness’ evidence. An 
identification i:i Jail is in essence a statement by the 
witness, "I siu this man who is now before me 
taking part iu the offence.’’ That statement can be 
used to corrobo rate his evidence given in Court. If 
the witness says in his evidence, “a number of persons 
were shown to me at the Jail and from among them I 
pointed out those persons whom J had seen com- 
mitting the offence,” it is permissible under s 9 of the 
Evidence Act to call independent evidence, such as 
that of the Magistrate who conducted the identifica- 
tion, to prove the identity • »f t ho persons whom In* 
picked out at the Jail, even though the witness himself 
may not correctly remember who they were. fp. 445. 
col. 1.] ’ u 
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Criminal appeal against an order of the 
Officiating Additional Sessions Judge, 
lvheri, dated the 6th December 1924. 

Mr. II. .V. Dus, for the Appellants. 

The Government Pleader, for the 
Respondent. 

JUDGMENT.— The appellants Clihut- 
kau, Data Ram, Sri Ram, Sheobaran Singh 
and Bansi Lai have been convicted with 
a large number of other persons who have 
not appealed of taking partin a dacoity 
at the house of Jagannath in the village 
of Kondri on the night of 2nd August 
last. The facts of the case are stated in 
detail in the judgment of the Court below. 
The case against the accused rests on their 
identification by witnesses who saw them 
at the dacoity, on the confession of a co- 
accused named Bhudar supported by a 
witness named Ilulasi, who deposes to 
having been taken by Sheobaran Singh 
to a grove where the accused were assembl- 
ed for the purpose of committing the 
dacoity, but having turned back on the 
way owing to illness. This last witness 
is of course not a man of high character, 
and he has some reason for ill-will towaids 
the appellant Bansi. 

The learned Sessions Judge has stated 
the evidence against each accused separate- 
ly. The defect in his judgment is that 
lie has gone solely on the number of 
identifications, and has not considered 
the various identifying witnesses. This is 
clearly stated in the identification note of 
the Magistrate who conducted the identi- 
fication but was not brought out in his 
evidence in Court, and I have been obliged 
consequently to refer to the identification 
note in order to test the value of the 
evidence. Some of the accused pleaded 
that they had been shown to the witnesses 
before or that the complainant had seen 
them in the Bazar and, therefore, knew 
them. The Magistrate states in his cross- 
examination that at the time of the identi- 
fication none of the accused complained 
of having been shown by the Ihanadar to 
the identifying witnesses. Fromthe Magis- 
trate’s identifying note this appears to be 
inaccurate as regards the accused Bansi 
who did say that he was shown to many 
persons at Kondri after his arrest, lhe 
Magistrate thought however from his 
manner that he was lying. Of the witnesses 
on whose identification the case agains 
the various accused rests, the . lar o* s 
number of accused were identified Dy 
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Jagannath. The number of persons identi- 
fied by him is so large as to suggest that 
he must have known some of them at least 
before, for he escaped from the house 

with his son while the dacoitv was in 

% 

progress. He named 13 of the accused 
and made six wrong identifications. Jagan- 
nath’s wife Musammat Mula is absolutely 
unreliable. She identified four of the 
accused and nine wrong persons. It is 
clear that she was identifying at random 
and her evidence may be eliminated altoge- 
ther. Khagga at the identification of 2-ith 
August identified eight accused and seven 
wrong persons. Ram Sewak, son of the 
complainant, at the same identification 
identified ten of the accused and six 
wrong persons. Jagnnath's daughter Mu- 
sammat Ananti identified nine of the 
accused and picked out live wrong persons. 
Khagga’s son Ram Charan was the most 
reliable witness of the whole lot. He 
identified seven accused and only made 
two mistakes. 


One other remark is also to be made ii 

criticism of the learned Judge's judgmeni 

In two cases he relies on the evidenc 

of persons who identified in Jail Initfaile- 

to do so in Court. In order that this ma 

be permissible the fact of the Jail identi 

ii cation must be stated in the witness 

evidence. An identification in Jail is ii 

essence a statement by the witness, “I sa\ 

Hus man who is now before me takim 

part in the dacoity". That statemen 

can be used to corroborate his evidenc 

given in Court. If the witness savs ii 

his evidence a number of persons wer 

shown to me at the Jail and from “amou 

them I pointed out those persons when 

I had seen in the dacoity,” it is permissi 

b n - mder S \ ,J of ,he Evidence Act t 

6 u Vidence - such “ tha 
of the Magistrate who conducted the identi 

fieation, to prove the identity of the person 

whom lie picked out at the Jan Tei 

though the witness himself may not correct 

ly remember who they were. 

Ca 1 ": 1 !®, X s * of Sheobaraii Singh an. 

Thev are Irf , Q ° room for ^oubl 
nnUo! • den,lfied respectively bv fiv, 
and six witnesses including Rani Clni-n 

he most reliable of the witnesses The’ 

and BansfTal t Bhuda , r ^ h ^°nfessioi 
ana uansi Lai is named by Jaenu in > 

confession which he made. S Ran 

apart fiom a witness who identified bin 

m Jail but failed to identify him in ciu? 


is identified by three witnesses including 
Ram Charan. He is also named by Bliudar 
and by Hulasi, none of whom have any 
motive for implicating him falsely. The 
other two accused Chhutkau and Sri Ram 
are not identified by any witness whose 
identification is at all reliable. I, therefore, 
allow their appeals and acquitting them 
direct that they be set at liberty. The 
appeals of Data Ram, Sheobann Singh and 
Bansi Lai are dismissed. 

. H. Appeal allowed in part. 


ii wuai, 

C ivil-Criminal Revision No. 5 of UP>3 
May 14, 11)25. 

Present :— Justice Sir B. K. Mullick Kt 
1‘ ACJDAR RAI— Petitioner 
rersus 

EMPEROR— OrrosiTE Partv 

Criminal I'roealurt Code , Act V oi 1 S“Si' ti 
W-L-Ciril Procedure Code (Ac, f„? lw) Till ' 

f IK-l'cnaf Cmtc ( Ac, XI A' df iTciJi T u} '', 
T"- m1 TeH **r* Art LV v».. S . y-l'rocadin; 

jo, comm, rent led i„ l ifr , lui( 

Abdication l» prosecute iKtit, oner f.,r forgery refusal 
o.1~ Appeal I- toll,, -I,;— Complaint la, Collector— 
.1;.," a to C ommimoner, whether compctait-R (v i s i on 

thcr mutt It jin ‘illy determine, l in' lie, aw proceed it 1- 

--hejimnl nj leer nuc Cnn l ,o determine ,,Ji hit 

f - ,r 

before I Ii ■< Su 1 >•!)(•] >11 ( y Collector and filed VpTtUt 
ii licked to hi i vc Urn given to him In* t * . 1 
party in support of Jiis application * T to oppos ! te 

as fa - & sjs 

offer of Ihe SuwiJX c3£ A' Set , asiJc 

plamt asainsl fhc pctifi.'mcr mi- „ Hi 

tin- IVnal Cede. The rcli i,m' . 1 , 4 1 11(1 1! ' 3 of 

to the Divisional Co.nlnisJiil who ‘ Eld ® ,led 
npi«al lay to him ami reject cl || lc a,,, cal 1 

beta* rn.de 1 

Held, (It Ihat the Collector was actintr ns n R 01 . 
Court mid was rxcroisinc judicial Tt «e' enue 
aside the order of the i&jH £5“ S f lin S 
therefore, subject to the suneriutende eo f T d ,l vas > 

sra? t ter* 

tSctolS^ “(gy 
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(3 that the Commissioner had jurisdiction to hoar 
the appeal preferred by t lie petitioner against the 
ordered the Collector and to set aside that order if 
necessary. p. 147, col. 2. ] 

> ;*tion 17G-B of the Cr. 1\ C. conterapl t - that if 
an Appellate Court sets aside tli f the Original 

Court, thrparty prejudicially all t d by the order of 
the App fllate t jourt has a right of appeal t" the < Jourt 
to wh app als from such Appellat • »' urt ordinarily 
lie ^ [ibid.] 

When .i criminal offence is alleged t - have been 
committed in the co irs* of n revenue or civil proceed- 
ing, the rule is that the fa ts in which the criminal 
offenc * is b-unded di mid. as far as possible, be finally 
determined in the Civil or Revenue Court before a 
prosecution in re-j «*t of the criminal offence is com- 
menced. The refusal of t he Revenue < r Civil Court to 
try out the proc< lings in which the criminal often 

is alleged to have I committed materially affects 

the criminal proceedings and amounts toa denial «*f 
the right of fair trial. In sirh a case the High Court 
is c imp • nt to interfere with the order directing the 
institution of criminal proceeding under s. ltd of the 
Government of India Act. [ibid j 

Revision from an order of the District 
Magistrate, Champaran, dated the 23rd 
February 1925. 

Mr. S. /’. Varma, for the Petitioner. 

Mr. .V. N. 8 inha, for the Opposite Party. 

JUDGMENT.—' This is an application 
in revision against a complaint made by 
the Collector of Champaran on the 23rd 
February 1925. under s. 470 of t he Cr. P. C.. 
against the petitioner Faujdar Rai for his 
prosecution for offences under ss. 471 and 
193, Indian Penal Code. It appears that 
on the 1st July 1024 the petitioner filed an 
application for the commutation of his rent 
under s. 40 of the Bengal Tenancy Act 
before the Sun-Deputy Collector of Cham- 
paran. On the same day he tiled a patta 
alleged to have been given to him by the 
opposite party Reoti Raman Ojlia. On the 
5th August "the petitioner was examined 
and tiie °patta was tendered in evidence. 
On the 0th August the opposite party took 
a certified copv of the patta. On the 20tli 
August the parties having come to an 
arrangement, the commutation case was 
withdrawn by the petitioner. On the 20th 
August the opposite party asked the Sub- 
Deputv Collector not to return the patta to 
the petitioner; but by that time it had 
already been taken back. On the 11th 
September the opposite party asked the 
Court to direct the prosecution of the 
petitioner for offences under s. hi and 
193 Indian Penal Code, but the oub- 
Deputy Collector after inquiry refused the 

application. . , 

On appeal the Collector set aside the 

order of the Sub-Deputy Collector and on 
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the 23rd February 1925, he made a formal 
complaint under s. 200 of the Cr. P. C. to 
the Sub Divisional .Magistrate of Motihari 
for the prosecution of the petitioner. 

The petitioner thereupon appealed to the 
Divisional Commissioner; but he on the 
30th March 1925 held that no appeal lay. 

Now the first question is whether the 
High Court has any jurisdiction to interfere 
with the order of the Collector. The Col- 
lector was clearly acting as a Revenue 
Court and he was exercising judicial 
powers in setting aside the order of the 
Sub-Deputy Collector and in making a com- 
plaint under s. 200 of the Cr. P. C. He 
was, therefore, subject to the superintend- 
ence of the High Court and his order is 
revisable under s. 115 of the C. P. C. 
liah: ii Siiujh v. Emperor ( 1) is authority for 
this view. 

The Court also has jurisdiction to inter- 
fere under s. 107 of the Government of 
India Act Undoubtedly the Collector had 
jurisdiction in appeal to set aside the 
Sub-Deputy Collector's order declining to 
make a complaint against the petitioner. 
But in arriving at this result the Collector, 
did not apply his mind to the evidence 
in favour of the petitioner and, therefore, 
he has failed to exercise jurisdiction. Find- 
ing that the opposite party had with- 
drawn from the compromise and instituted 
criminal proceedings against him, the 
petitioner renewed his application for com- 
mutation and re-filed the patta in the Sub- 
Deputy Collector's Court on the 14th 
November 1924. It is suggested that this is 
not the patta which was filed on the 1st 
Julv, but the Sub-Deputy Collector states 
definitely that it is the same patta and that 
it contains the endorsements made by him 
on the former occasion ; the learned Col- 
lector has not considered how a prosecution 
for forgery can be maintained when there is 
no trace of any alteration in the document. 
It is true that a certified copy was issued 
from the Collector’s office on the 6th August 
in which the plot alleged to have been 
leased by the patta is described as within 
IChata No. 226, Khasra No. 1227, while in 
the original document it is said to be witnm 
Khata No. 191 and Khasra No. 2/J. It >8 
also true that in the certified copy .the 
word “ nij " appears and m the origma! 
patta contains the word “ khas. The land 
lord denies that he ever gave any patta to 

(1) Cl Ind. Cas. G43; C P. L. J. 178; (1921) Pat. 24Q« 
2 2 Cr. L. J. 403; 2 P, L. T. Ii09. 
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the petitioner and bis case is that the patta 
which is alleged to have been given in 
1901, must be a forgery because the land 
is described by the number given to it at 
the revisional survey which took place long 
after 1901. It is suggested that after 
taking back the document on or about the 
20th August, the petitioner altered the 
revisional survey numbers which are origi- 
nally in the document into the numbers 
allotted to the land in the Cadastral Survey 
which took place before 1901. 

Now there is no evidence to show that 
the Nos. 226 and 1237 which appear in 
the certified copy have any relation to the 
Nos. 191 and 279 which now appear in 
the patta and the object of altering the 
patta is, therefore, not clear. Moreover, if, as 
appears from the evidence, the opposite 
party was aware on the 21st July 1924, that 
the patta contained the revisional survey 
plots and was, therefore, a forgery, it is 
not understood why lie did not bring that 
fact to the notice of the Sub-Deputy Col- 
lector on the 5ih August, but allowed the 
case to be withdrawn on the 20th August 
without demur ; nor is there any explana- 
tion why only six days later he asked that 
the documents by the petitioner should 
be attached. In my opinion the suspicious 
conduct of the opposite party has not been 
considered. 

The learned Collector relies upon the 
statements of his copying staff, but they 
do not really touch the ease. It has not 
been shown that the document, which was 
given to the copying stall, was the docu- 
ment now under consideration. On the 
contrary as there are no marks of alteration 
on the document, the presumption is that 
it is not the document which was made 
oyer to the copying department for the issue 
of a certified copy. The petitioner suggests 
that the copying department were in con- 
spiracy with the opposite party and inten- 
tionally inserted the revisional survey plot 
numbers instead of the numbers on the 
document, but without going so far it is 
possible to hold that the copying depart- 
ment were deceived and that they copied 
out a document which was neither filed nor 
exhibited by the petitioner. 

There is another point which requires 
notice. The learned Collector was asked to 
proceed with the commutation case which 
is now pending in order that the question 
of the genuineness of the patta might be 
determined before the criminal law was put 
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in motion against the petitioner; but bis 
order is that the question whether in fact 
the petitioner is a tenant or not should first 
be determined by the Criminal Court. This 
is a reversal of the ordinary procedure and 
cannot l.e permitted. When a criminal 
offence is alleged to have been committed 
in the course of revenue cr civil proceed- 
ings, the rule is that the facts upon which 
the criminal offence is founded should, as 
far as possible, be finally determined in the 
Civil or Revenue Couri. Here the refusal 
to try out the commutation case materially 
affects the criminal proceedings and 
amounts to a denial of the light of fail- 
trial. This Court is. therefore, competent 
to interfere under s. 107 of the Government 
of India Act. 

There is a third point raised, namely, 
that the learned Commissioner was wrong 
in declining to hear the appeal preferred 
by the petitioner. I think the contention 
must be accepted. Seel ion 476-11 of the 
Cr. P. C. appears to contemplate that 
if an Appellate Court sets aside the 
order of the Original Court, the part v pre- 
judicially affected has a right of appeal 
to the Court to which appeals from that 
Appellate Court ordinarily lie. In this case, 
therefore, the Commissioner had jurisdic- 
tion to hear the appeal from the order of 
the Collector and to set it aside, if necessary 
and I am asked to direct that the criminal 
prosecution should not proceed till the 
Commissioner has disposed of the appeal. 
In niy opinion it is not necessary to make 
any such order as I think I have jurisdic- 
tion to interfere under s. 115, C P. C., and 
of the Government of India Act I 
direct that the order of the Collector be set 
aside. 

The application is allowed but without 
costs. 

L K - Application allowed. 


0UD «Ra[H5 ICIAL COMMIS- 

SIONER’S COURT. 

Criminal Reference No. 31 of 1925 
?1 July 21, 1925. 

Present Mr. Simpson, A J (' 

EMPEROR— Applicant 

versus 

GAJADI-1AR PRASAD and others- 

D . ,, , Respondent s. 

PniiU Lode (Act XLV of IM » . *. m 
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Where a party to a judicial proceeding relies on a 
forced document in support <*f li is ease, a wifm who 
states that he saw the execution of the don; m« nt ly 
the person by whom it purj rt t ) i been ex< -uted, 
intentionally aids by his deposition the using of the 
document as genuine and is liable to prevention f«>r 
nil offence under s. 171 read with s. lO'J of the IVnal 
('ode, although he could not be charged with abetiumt 
of the forgery itself. 

Case reported by the Sessions Judge, 

Gonda, hv his letter Xo. dated the 1st 

J ul v 1925. 

% 

The Government Pleader, for the Opposite 
Party. 

ORDER.— This is a Reference by the 
learned Sessions Judge of Gonda, I am 
asked to quash a commitment. The facts 
set forth are that one Sital Prasad lodged 
a complaint against one Baba Gayan Das 
under s. 100 for emba /./dement of a sum 
of Rs. 35,400 which Sital Prasad had de- 
posited with him. The case was tried in 
the Court of the Magistrate, and Sital 
Prasad produced a receipt to prove the 
deposit purporting to be signed by Baba 
Gayan Das. The Magistrate found that this 
document was forged and he took proceed- 
ings under s. 470 against six persons. 
One of these was Sital Prasad. He was 
charged under s. 405 with forgery and under 
ss. 407 114 with abetment of forgery of the 
valuable security amounting to the offence 
itself, also under s. 471 with using a forg- 
ed document as genuine, and under s. 474 
with having in his possession a docu- 
ment which he intended to use as forged 
document. This charge appears to be 
somewhat redundant, but it is not this that 
I am asked to quash. The Magistrate also 
committed Chhedi described as attesting 
witness, but with this commitment I am 
not now concerned. 

There were three witnesses, Ram Kishor, 
Baba Gayan Das and Ram Dhani, who 
gave evidence that a sum of Rs. .>3,400 
had been deposited by Sital Prasad with 
Baba Cyan Das and that Baba Gayan Das 
had executed a receipt. These three per- 
sons have been committed on charges under 
s 465 of forgery, ss. 407 114 of abetment of 
forgery, andss. 471/109 of abetment of the 
fraudulent use of a forged document. It 
is this commitment which 1 am asked to 

1 The learned Judge says that even if the 
entire prosecution evidence is to be believed, 
it cannot be said that they committed for- 
gery or abetted that offence. lie goes on 
To say that if the entire prosecution is to 
be believed, then the offence which they 


have committed is that under s. 196 of the 
Indian Penal Code for giving false evidence 
and he has learnt that separate cases under 
s. 193, Indian Penal Code, are already 
1 ending against them. It is certainly diffi- 
cult to see how they can be said to have 
abetted the forgery itself, if the only eivdence 
is that they made a deposition in Court 
with regard to it. But it is not equally clear 
that thev were not abetting the use of a 
forged document as genuine. If these 
three witnesses gave evidence, as they 
appear to have done, that they had seen 
Baba Gayan Das writing the receipt, it 
would appear that they intentionally aided 
by their deposition, the doing of the act. 
The deposition itself would be an act 
towards the use of the document in the 
case that would bring them under the 
third clause of s. 103. It is also possible 
that it might be a fair legal inference that 
they had engaged in conspiracy, for they 
could hardly have come into Court unless 
it had been previously arranged between 
themselves that Sital Prasad should use a 
forged douement, and that they would give 
false evidence in support of it. 

It is not desirable that there should be 
two trials in respect of the same act, name- 
ly, the giving of false evidence, one under 
s'. 193 and another under ss. 471 109. But 
I do not think I have power to quash a 
commitment on such grounds as that. I 
think the Lest course will be to let the 
commitment stand, and to stay proceedings 
in the Magistrate's Court in respect of the 
offence under s. 193, Indian Penal Code. If 
the learned Sessions Judge, on trying the 
case, does not record a conviction under 
any section, the matter will come before 
this Court for decision whether the present 
suit in the Magistrate's Court should be 
allowed to go on. 

The learned Sessions Judge when lie has 
finished trying the case, will forward the 
record to this Court in order that the Court 
,nav decide whether the proceedings ought 
logo on in the Magistrate’s Court or not. 

The learned Sessions Judge will convex 
the orders of this Court to the Magistrate 
who is trying the cases under s. 193. 

K ‘ Commitment not quashed. 
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CALCUTTA HIGH COURT, 

Civil Case No. 57 of 1922. 

July 21, 1925. 

Present:— Mr. Justice Buckland. 

[n the via tier of KA.XHYA LAL 
SE WBUX— Petitioner. 

Ex parte RAM GOPaL PODDAR- 
Opfosite Partv. 

Presidency Towns Insolvency Act (III of 190V*, 
Sell. II, r. ll—Hijk Court Insolvency Rules, r. IJ$-- 
Creditor under composition— Proof of debt. 

The mere f<\?t that a sum is payable under com- 
position and is stated therein to be payable does not 
of itself forego the need for proof, required by 
concluding part of r. 126 of the Insolvency Rules. 

Mr. K. P. Kluiitan , for the Petitioner. 

Mr. 

Party. 


tn the matter oi kanbYA lal sbwbdx. 

eludes that no creditor shall be entitled to 
enforce payment under a composition unless 
he has proved his debt and proof has been 
admitted. I have also been referred to the 
2nd Schedule, r. 11, of the Insolvency 
Act, which says:— “If a secured creditor 
does not either realize or surrender his 
security, he shall, before ranking for 
dividend, state in his proof the particulars 
of his security, the date when it was given 
and the value at which he assesses it, and 
shall be entitled to receive a dividend only 
>£ itself forego the need fur proof, required by the in respect of the balance due to him after 

deducting the value so assessed.” 

The point is not altogether easy of deter- 

Mu b. N. Banerjee (br.), for the Opposite . composition is made under the Act after it 

has been submitted by the Olticial Assignee 
to the creditors, anil in the presence of 
the insolvent. In such circumstances, it 
may reasonably be argued that proof is not 
necessary, and that the order is admit ted. 

On the other hand, there is no provision 
either in the Act or in the rule contem- 
plating any such position. The mere fact 
that the sum is payable under the com- 
position and is stated therein to be pay- 
able does not of itself forego the need for 
proof. This appears from the latter part 
of r. 128. 

Having regard to the terms of the Act 
and the terms of the rule, although possibly 
it may be superfluous, it seems to me that 
it is the duty of the secured creditor to 
lodge his proof which should be done with 
the trustee, now that the composition has 
been approved and there is a trustee. 

It is not necessary at this stage to anti- 
cipate what may follow hereafter. It has 
been said that the object of insisting on 
proof is to obtain the benefit of the security 
for the unsecured creditors. That may be 
so. All I have to determine at present is 
whether or not before the money can be 
paid out the debt has to be proved, and, in 
my opinion, it should. I decide no more 
than that and as matters stand the appli- 
cant cannot obtain the order and I dismiss 
the application with costs. 


JUDGMENT.— This is an application 
made on behalf of Ram Gopal Poddar, one 
of the creditors of the insolvent, Kanhaya 
Lal Sewbux, for an order that the trustee 
under the composition may be directed to 
pay him Rs. 19,159-6-0. On the 17th De- 
cember 1923 an order was made approving 
the terms of composition annexed to the 
order, under which Babu Shedmull Dalmia 
of 09, Cotton Street, a creditor to the ex- 
tent of Rs. 17,216 was appointed to be the 
trustee. The terms of composition recite 
two mortgages, one in favour of Shedmull 
Dalmia amounting to Rs. 35,000, and the 
other in favour of the applicant for 
Rs. 15,000 and it says that these sums shall 
be paid first of all as soon as sufficient 
fuads come into the hands of the trustee. 

It is alleged that the trustee has paid 
away considerable sums to unsecured credi- 

S rd on?L° f the ?. s ! 3 ? ts . of "’hieh at present 
Ks. 20,100 are still in his hands. The trustee 
admits a certain amouut of assets and that 
he has paid sums to unsecured creditors, 
but says that he has paid them out of his 
own pocket. 

It is objected that the applicant's mort- 
gage which is dated 7th March 1922 has not 
been proved, and that until that has been 
done he is not entitled to be paid. This is 

fe ed T5, p 128 of lde 

Rules of this Court, which provides that 

every person c i aiming tQ ^ & 

undei any composition or scheme 

who has not proved his debt before The 

SHm* 1 / 8 T h Proposition or scheme 

jwi °? ge -, hls P roof with the trustee 
thereunder, if any, or, if there is no such 

trustee, with the Official Assignee who shall 

admit or reject the same." f he xZ X 

28 


6. D. 


Application dismissed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Second Civil Appeal No 331-15 of 1922. 
June 19, 1924 

Present: — Mr Kinkhede. A. J. C. 

KR1SHNAJI and another — Plaintiffs — 

Appellants 

versus 

KASHIRAO and others— Defendants 
—Respondents. 

Evidence Act 1 1 of iS'-l, s 92 — Mortgage-debt, 
discharge of--<>ral evidence, whether admissible 

Evidence is admissible to provcanor.il agre.-ment 
of sitisfaction or discharge of a mortgage-debt. fp. -151, 
col. l.J 

Iiama Bakhsh v. Durjan, 0 A 302; A. " X. ' 1 SS i ) 
65; 5 Ind. Dec. (X. s.) COG, Ramin l Chandra Karmokar 
v, Gobinda Karmokar, 4 C. IV. X'. 301. Ham Awatar v. 
Titlsi Prasad Singh, 11 Ind. Cas. 713; 10 C\ " . X'. 137; 
14 C. L. J. 507 and Kamla Sahai v. liabu Sandan 
Mian, 2 Ind. Cas. 13; 11 C. L. J. 30 , relied on. 

Appeal against a decree of the Ad- 
ditional District Judge, Amiaoti, in Civil 
Appeal No. 231 of 1921, dated the 1st April 
1922. 

Mr. IV. R. Puranik, for the Appellants. 

Mr. G. R. Deo, for the Respondents. 

JUDGMENT.— This second appeal 
raises one question of law, namely whether 
oral evidence was legally admissible to 
prove a lease given for a period of six years 
in full satisfaction of the mortgage dated 
the 29th March 190'J involved in this suit. 
Both the Courts below have admitted such 
evidence and held that the mortgagee was 
in possession of the mortgaged property for 
a term of six years under an agreement that 
the debt was to be treated as fully satisfied 
as the result of the enjoyment of such 
possession. The plaintiffs’ claim was ac- 
cordingly dismissed. They have, therefore, 
come up in second appeal. 

Before dealing with the question of law I 
would dispose of the contention raised 
regarding the incorrectness of the finding 
of fact arrived at by the lower Appellate 
Court. My attention is drawn to the 
Perepatraks fExs. 4 D 1, 4 D-2. 4 D-3, 
4 D-4 and 4D-5) and it is urged that 
the Perepatraks do not suppot the 
finding that the plaintiffs’ father was in 
possession of 'he land inasmuch as Exs. 
4 D 1 and 4 D-2 do not mention his name 
but show somebody clse’s name as the 
actual cultivator. It is true that if the said 
Perepatraks had stood by themselves they 
would not have supported the defence but 
the entries in them read along with the 
oral evidence of plaintiffs’ own witnesses P. 
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W. Nos. 3 and 4 make it sufficiently clear 
that the actual cultivators whose names are 
shown in the Perepatraks, Exs. 4 D-l, and 
1 D-2 were lessees from the plaintiffs’ father. 
I, therefore, see no reason to hold that the 
finding arrived at to the effect that the 
plaintiffs’ father was in possession of the 
mortgaged property in full satisfaction of 
the mortgage debt for a period of six years, 
is not warranted by any evidence proper for 
consideration. I, therefore, overrule the con- 
tention, and hold that the findingis good 
finding for the purposes of this second ap- 
peal, provided the evidence on which it is 
based is legally admissible. 

At this stage I propose to deal with the 
question of the admissibility of the oral 
evidence. It is argued that the effect of 
admitting the oral evidence for prov- 
ing satisfaction by an oral lease for six 
years, is to modify the written contract 
embodied in the mortgage-deed regard- 
ing the manner of satisfying the mort- 
gage-debt. Reliance is placed on s. 92, 
proviso (4) of the Indian Evidence Act. 
There are a mumber of cases wherein this 
que-tion has been decided in favour of 
admitting oral evidence to prove the fact 
of satisfaction or discharge of an obligation 
created by a written and registered mstru- 
inent. 

In a similar case of Rama Bakhsh v. 
Durjan (1), it was held that such an ora 
agreement was not one which detracted 
from, added to or varied the original con- 
tract, but only provided for the means by 
which the instalments were to be paid, and 
that it was, therefore, admissible. In Ham 
Lai Chandra Karmokar v. Govinda Karmo- 
kar (2), it was similarly held that oral 
evidence was admissible to prove a dis- 
charge and sitisfacion of the mortgage bond 
and that the provisions of s 92 provise 4 
of the Evidence Act did not exclude such 
evidence. To the same effect was the deci- 
sion in Ram Auatarv. Tulsi Prosad Singh 
(3) where it was held that oral evidence uas 
admissible to prove a subsequent arrange- 
ment under which the usufructuary mort- 
gagee allowed the mortgagor to possess 
and enjoy a portion of the mortgaged 
property in lieu of the payment stipulat 
ed by the terms of the mortgage-dee 

{ 1)9 A. 392; A. W. N. (1887) 65; 5 Ind. Dec.(N.e.) 
696. 

§ lUad/ Cafns; 16 C W. N. 137; 14 0. L.J. 
507. 



[901.0.1929] KAMAI LAL GHOSH V. 

to be made by him to the latter inas- 
much as it did not supersede and u 
any stipulation regarding the payment but 
merelv concerned the mode of payment. 

In Kamla Sakai v. Baba Nnndan Mian 
(4), the mortgagee was under a subsequent 
arrangement placed in possession and 

authorised to receive the profits in satisfac 
t ion of his dues under the mortgage, 
was held by Mukerji and Richardson JJ., 
that this was notan agreement contiarfict- 
ing, varying, adding to, or subtracting from 
the terms of the original contract but 
merely providing means • for the satislac- 
tion of the bond, and could be proved by 
oral evidence, and that s. 92 of the Evidence 
Act did not apply. Mitra. A. J. L., in 
Second Appeal No. 15-B of 1913 which arose 
out of a mortgage, suit held that oral evi- 
dence of discharge or satisfaction of a debt 
was always admissible. In this view of 
the law it is idle to contend that an oral 
agreement of satisfaction or discharge of 
a mortgage-debt is not capable of being 
proved by oral evidence and that the evi- 
dence offered in the present case in support 
of it was inadmissible under law. 

The result is that this appeal fails and is 
dismissed with costs. Those in the lower 
Courts which will be paid as already 
ordered. 

N. h. Appeal dismissed. 

h) 2 Ind. Cas. 13; 11 C. L. J. 39. 
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BASANTA DEHAP.I SEN. 

of the Bonsai Tenancy Ad. and ceases to have any 
estate, his liability U the payment of the rent o i-.es 
if (hat liability is based -n the privitj of e.ylate 
But if bvth-j terms of the base some further ritrb . 
and liabilities, (e. g . s.-cnrily or charge for the pay- 
ment of tlm darpatni rent) are created i«tween the 
parties they do not cease automatically on the t raastei 
of the tenure and the termination of the relationship 
of landlord and tenant, [p. 454. col. 1.) 

(Case-law discussed.) 

The rule against jierpetuitics affects only the crea- 
tion of a future interest in property and th- restricting 
of transfer of property hy tying it up. The rule lias 
no application to the case of a charge where a present, 
interest is created and there is n«» transfer of an. 
interest in pn-perty. but the proper! v is merely made 
security for the payment of money. Therefore, where 
a charge or security is created as a part of the con- 
sideration for a darpatni lease, that charge or security 
is not extinguished on lessee's transfer of his interest 
under the lease. [/hid.J 


Appeal against a decree of the Subordi- 
nate Judge, Hughly, dated the 10th August 
1922, reversing that of theMunsif, Chinsura, 
dated the 20th" May 1921. 

Babu Nagendru Nath Ghose, for the Ap- 
pellants. 

Babu Panchanon Ghose, for the Respond- 
ent. 

JUDGMENT. 

Mukerji, J.— The facts necessary to 
be stated for the purposes of this appeal are 
these: In 1309, the plaintiff and his co- 
sharer obtained a darpatni settlement of 4- 
annas share of three villages from the pre- 
decessors of defendant No. 1 and executed 
a kabuliyat in their favour hypothecating the 
said 4-annas share of the three villages as 
well as seven other mouzahs as security for 
the payment of the darpatni rent and for the 
performance of obligations and discharge of 
liabilities incidental to the darpatni. In 
1312 they sold the said darpatni to the de- 
fendant, No 2: and the defendant Wn 1 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 01 of 1923. 

July 6, 1925. 

Present :— Justice Sir Hugh Walmsley, 

Kt , and Mr. Justice Mukerji. 

KANAI LAL GHOSH and others 
—Defendants— Appellants 
versus 

BASANTA BEHARI SEN— Plaintiff 
—Respondent. 

Bengal Tenancy Act (VIII of ISS5), ss. II, II— 
Darpatni tenure — Security of charge for payment of 
rent, whether ceases on transfer of tenure — Rent, 
liability to pay, after transfer of tenure— Rule against 
perpetuities, charge or security if offends. 

As soon as the lessee of a darpatni tenuro transfers 
it in accordance with the provisions of ss, 11 and 12 


recognized the transfer and accepted rent 
from the defendant No. 2. In the kobala, 
by which the darpatni was sold there was a 
stipulation that the defendant No. 2 would 
furnish security to the defendant No. 1 or 
to the plaintiff and his co-sharer in order 
to re place the security given by the plaint- 
iff and his co-sharer. On the defendant 
No. 2 failing to furnish the said security 
the plaintiff, to whom the seven mouzahs in 
suit were subsequently allotted on partition 
between him and his co shaier, instituted a 
suit against the defendant No. 2 making 
the detendant No. 1 pro forma defendant 
for specific performance, and obtained a 
deposit of security in hash; but the defend- 
ant No. 1 did not accept the ^aid security 
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'I hs plaintiff then instituted the present suit 
praying for a declaration that the said seven 
mouzahs were no longer subject to anv 
charge. 

The Munsif dismissed the suit, but the 
Subordinate Judge on appeal reversed that 
decision and granted the plaintiff a decree 
declaring that the charge no longer subsist- 
ed l'rom that decree the present appeal 
has been preferred by the heirs of the de- 
fendant No 1. 

The appellants’ contention, which was 
the defence to the action, is that the liability 
of the lessee to the lessor continued not- 
withstanding the transfer, as based on the 
privity of contract between the parties; that 
the lessor had also a remedy against the 
transferee for rent and on the covenants 
running with the land, the transferee was 
under a liability based on privity of estate; 
that although the lessor has his * remedy as 
against the transferee who is to be treated 
as primarily liable, the original lessee re- 
mains in the position of a surety and he 
cannot get rid of his liability merely by 
transfer. It is contended further that even 
if the liability to pay the rent be held to 
cease in consequence of the transfer the 
security remains in force and the charge is 
not extinguished. 

The respondent urges that the lessee 
ceases to be liable for the rent as soon as 
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is complete. When the estate is transferred 
and the vendor ceases to have anv estate 
then if the vendor's liability is a liability 
consequent on privity of estate, that liability 
ceases: Knsto Bullin' Gliose v. Kristo Lai 
Bmgh (2) and Girish Chandra Gvlio v 
Khagendra Nath Chattopadhyaija (3j. The 
same principle has been held to apply in 
the case of transfer by theoriginal lessee, 
Hamendra Natli Mukt-rji v. Kumar Nath 
Kay (4). It is clear therefore that after the 
transfer the plaintiff was no longer liable 
for the rent, and the defendant No. 1 was 
thenceforward to look to the defendant 
N'o. 2 for the same. 

The next question is as to whether, 
when the liability for payment of the rent 
ceased, the security continued and the 
charge remained in force. The appellants’ 
contention is that it did, and that though 
as a consequence of the transfer the trans- 
feree became by operation of law the 
tenant of the tenure and the transferror 
ceased to be a tenant, the transferror was 
not necessarily absolved from the liability 
which was created by the contract. In 
support of this contention reliance has 
been placed upon a passage in the judg- 
ment of the Court in the case of Rupchand 
Ghose v. Narendra Krishna Ghose (5). The 
passage indicates that the fact that by trans- 
fer the transferror ceases to be a tenant 


the transfer is complete, and in any event 
if the lessor has accepted the transferee, 
whether expressly or impliedly, c. g , by 
acceptance of rent; that there having been 
acceptance of rent in the present case the 
original lessee’s liability for rent has 
altogether ceased; and that to hold under 
such circumstances that the security still 
remains in force would be to ollend against 
the rule against perpetuities. 


does not imply that he is absolved front 
liability under the terms of the contract 
between him and the lessor, and that it is 
conceivable that a perron may cease to be a 
tenant and yet continue liable to the land- 
lord under his personal covenant. 

The respondent urges that if it is held 
that the security remains in force inspite 
of the transfer, it would mean that the 
lessor would be competent to impose a re- 


Now, there is no dispute that th edarpatni 
is a permanent tenuie governed by the 
provisions of the Bengal Tenancy Act, 
Mahomed Abbas Mornlul v Brojo Sundari 
Delia (1). Under s. 11 of the Bengal Ten- 
ancy Act, it is capable of being transferred 
in the. same manner and to the same ex- 
tent as other immoveable property. Sec- 
tion 12 provides a limit as to the mode in 
which the transfer is to be made. As soon 
as the document by which the transfer is 
made is registered— and the registration is 
not to take place until a condition precedent 

mentioned in s. 12 is fulfilled— the tiansfer 

^ • 
v b jA r, 3G0; 9 Ind. Lee. (n. s.) 240. 


striction on transfer ol a peimanent tenure 
which is transfeiable by law and that in 
that case the security might continue for 
ever and thus offend against the rule 
against peipetuities. 

As regards the first of these objections, 
in my opinion, it is not well-founded on 
principle. In the case of Dinobvnd.hu Boy 
v. If. C. Bauer jee (0), it was held by this 
Court that a transfer of a tenure made in 
terms of the provisions of the Bengal 


(2.1 10 C. 042: 6 Jnd. Drr. (x. s.) 424. 

(3 1 !> Jnd. Cas 1001, 10 C. W. N. 04; 13 C. L. J. 613. 
(4) 12 C. W. X. 476. 

(5j 26 Ind. Cas. 063; 19 C. W. N. 112 at p. 114. 

(0) 19 C. 774; 9 Ind. Dec, (s.s.) 956. 
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Tenancy Act is not binding on the landlord, 
if there is a contract between the landlord 
and the tenant that the transfer shall not be 
valid and bin ling until security to the 
satisfaction of the landlord has been fur- 
nished, and if such security has not been 
given; and that in such a cjse the original 
tenant is still liable for the rent. Perma- 
nent leases no doubt are transferable under 


s. 11 of the Bengal Tenancy Act; but a 
provision in a lease of a permanent tenure 
for forfeiture or re entry in case of assign- 
ment in violation of its terms would not be 
invalid. In Keshab Lai Nag Hajumdar v. 
Madhu Sudan Pal Knndu (7), it was held by 
this Court that the provisions of s. 10 of the 
Transfer of Property Act saving conditions 
restraining alienation in leases where the 
conditions are for the benefit of the lessor, 
are not inconsistent with the provisions of 
6. 11 of the Bengal Tenancy Act, and that 
the two provisions of the two Acts are not 
inconsistent or repugnant to each other but 
are capable of standing together, it fol- 
lows, therefore, that the lessor is competent 
to insist on a stipulation that he would not 
be bound by the transfer unless the trans- 
feree keeps the security in force. The 
whole question then resolves itself into one 
as to whether such an intention or its 
contrary may be gathered from the kabuliyat . 
ihe learned Subordinate Judge has pro- 
ceeded upon the decision in the case of Bijou 
Umnd Muhatab Bahadur v. Surat Chandra 
Adhiya (8) which he treats as an authority 
for the proposition that the liability to pay 
the rent having ceased, the charge created 
for payment of rent is automatically extin- 
guished. The decision in that case, how- 
ever rested upon the terms of the kabuliyat 
on wh.ch the case was based and not upon 

?n ^ J 1 g6neral • ? rinci P le - The kabuliyat 
m that case provided that so long as the 

to S n e a e v Ml’ ere “?\[ el ? ased from tlie liability 
to P t r y a n h f re?t ' he essees sha11 1101 be able 
m ln any manner ^e property 

hSd in g t e hl aSSeCU f ityfor the rent ItwJ 

held in the case that on the transfer being 
completed the lessees’ liability to pay the 

the ri nri- e i e r ant passages in ,he kabuliyat in 
the present case are the following-" . 

the in °s&7T de 

fai therein yon tviU eS'Kre^" 

J, 1 " 1 -. 9‘ s ' 6S5 i 12 C. r, J. 12G 
‘ 8) 31 Cm. 309; 29 C. h. J. *70, ' 


BASAXTA BF.HAP.T SEN'. 

the arrears, according to the law which is in 
force, or which will be in force, from the 
said darpatni nnhul and from the properties 
hypothecated as specified in Schedule ikka) 
or from our other moveable amt immoveable 
oroperties which stand in our namesor h e- 
nami. To that neither we nor our heirs or re- 
presentatives shall have any objection at any 
time whatsoever . . . . lf\ l outkl ^3 
damage bv our acts . . . . then you will be 
entitled to recover the same from whatever 
moveable or immoveable properties we or 
our heirs or representatives shall have in our 
own name or benami and from the proper- 
ties hypothecated and specified in Schedule 
(Icha) and to that neither wo nor they shall 
be entitled to raise any odjeotion . . . . 
If this darpatni mchal he .sold for arrears 
of rent due by us or in execution or is 
transferred in any other way, our represen- 
tatives shall he bound by all the terms of 
this kabuliyat .... Being in possession 
as darpatni tulukdar and maintaining intact 
the boundaries and regularly paying the 
rent, with our sons, grandsons, heirs and 
representatives shall in great felicity enjoy 
and possess the darputni interest with 
powers of gift and sale . . In case we 
do anything injurious to you we and our 
heirs and representatives shall be bound to 
compensate you therefore, and in order to 
secure the said damages and for the per- 
formance of all the stipulations of this 
kabuliyat we give as security the properties 
in Schedule (kha) below owned and pos- 
sessed by us ’’ 

These conditions created a charge on the 
seven mouzahs for all times to come for the 
due payment of tli e darpatni rent and the 
performance of the other obligations 
arising under the kabuliyat, and there is no- 
thing in the kabuliyat which may go to 
indicate that the security would be ex- 
tinguished on the lessees' liability to pay 
the rent ceasing with the transfer. That 
this was the intention of the parties is 
also suggested by the term in the kobala 
by which the plaintiff and his co-sharer 
transferred the darpatni to the defendant 
No. 2 by which the latter was required to 
furnish security to the plaintiff and his co- 
sharer or to the defendant No. 1 in order to 
re place the original security. This inten- 
tion is also evidenced by the fact of the 
institution of the suit for specific perform- 
ance. the result of which, however, is not 
binding on the defendant No. 1. 

As regards the contention that q 
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security of this description which is to last 
for all times to come is repugnant to the 
rule against perpetuities, I am not prepared 
to regard the contention as well founded. 
This rule affects only the creation of a 
future interest in property and the re- 
stricting of transfer of property by 
tying it up. The rule lias no applica- 
tion to the case of a charge where a pre- 
sent interest is created and there is no 
transfer of an interest in property, but 
the property is merely made security for 
the payment of money. The creation of 
this charge was a part of the consul er- 
tion for the darpatni lease, and 1 am un- 
able to see how it could be extinguished 
merely because the lessee chose to trans- 
fer his interest under the lease. The 
position, therefore, is this: The liability to 
pay the rent subsists so long as the relation- 
ship of landlord and tenant exists. This 
relationship as between a landlord and his 
lessee, the permanent tenure-holder, ceases 
on the latter transferring the whole of his 
tenure. The lease may create further rights 
and liabilities as between the parties there- 
to and where it does, they do not cease 
automatically on the termination of the 
relationship. 

For these reasons I am of opinion that 
plaintiff by merely transferrins the dar- 
patni to the defendant No. 2 could not get 
rid of the charge created by him under 
the kabuliyat, and that the mere accept- 
ance of rent by the defendant No. 1 from 
the defendant No. 2 has not extinguished 
the same. The plaintiff, in my opinion, is 
not entitled to the declaration sought for by 

The decree, of the learned Subordinate 
Judge should be set aside and that of the 
learned Munsif restored and the plaint- 
ill’s suit dismissed with costs in all the 
Courts. 

Walmsley, J.— I agree. 

5 n Decree sit aside. 


[90 I. C. 192(5] 

PATNA HIGH COURT. 

Appeal from Appellate Dhcree No. 825 

of 1922. 

May 29, 1925. 

Present . — Mr. Justice Das and 
Mr. Justice Ross. 

The Hon’ble Maharaja dhiraj Sir 
RAMESHWAR SINGH BAHADUR- 
Plainti ff— Appellant 
versus 

DURGA MANDAR and others- 
Defendants— Respondents. 

Hindu Law-Dtht incurred by lather — Pious obliga- 
tion of son to piy off father s debt , extent of— Mis- 
appropriation bn father , effect of. 

Where a Hindu father appropriates money belong- 
ing to another person under circumstances which do 
not render the taking of the money itself a criminal 
offence, a subsequent misappropriation by the father 
cannot discharge his sons from their liability arising 
out of their pious obligation to satisfy the debt. Hut the 
position is different if the money is taken by the father 
and misappropriated under circumstances which 
render the taking itself a criminal offence [p. 455, col. 
2.| ftT . „ 
Chakouri M ah ton v. Ganga Proshad. 12 Ind. Cas. 
609: 39 C. 8G2; 15 C. L. J. 228; 16C W. N. 519 and 
Medai Da l avail Terumalaipappa Mudaliar v. 1 ttre- 
budra , I Ind. Cas. 1090; 19 M. L. J. 759, relied on. # 

One ./ was plaintiff's patwari and owed the plaintiff 
a sum of monev in respect of the collections made 
by him on behalf of the plaintiff and being unable 
to pay the amount lie arranged with A that the latter 
should execute a mortgage-bond in favour of the 
plaintiff to discharge the debt. After A s death 
plaintiff brought a suit to enforce the mortgage-bond 

against A s sou : % 4 - .. 

Held. (1) that it was ./'s duty to account for the 
monev which had come into his hands to the plaintiff 
and his failure to do so involved on his part a breach 
of civil duty and that even if he had misappropriated 
the monev it was a subsequent act which did not 
render the ordinal taking of the money by J a crimi- 
nal offence and that, therefore, •/ s debt in discharge 
of which ,1 had executed the mortgage-bond m wit 
was not tainted with illegality or immorality, and A 
son was under a pious obligation to discharge ho 
debt secured by the mortgage-bond ; (p. 15G co • L] 

(2) that the plaintiff was not. however “jjj 8 * 
a mortgage-decree inasmuch as the debt waa .no 
incurred bv A for the benefit of the family , [tbxij 
■..1) that the plaintiff was entitled to a simple mone - 
deeree for the amount of the mortgage-bond with 
interest and could recover the amount o : the i decre 
out of the entire ancestral property in the hands 
A's son. [ibid.] 

Anneal from a decision of the Subordi- 
nate P Judge, Bhagalpur, dated the 26th May 
1922, affirming that of the Munsif . Bhagal 
nnr dated the 31st December 19A). 

P Messrs. Murari Prasad and Sambhu Saran, 

for the Appellant. p-anond- 

Mr. Siveshwar Dayal, for the Respon 

CnU JUDGMENT. J . . 

Das, J.-Tlus appeal is directed agams 
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po I. 0. wq 7 B -rTr^ed M unsif that the 

to iudg-ot -- 


Bh&lalmir dated the 26th of May 1822. 

and arises out of a suit instituted by the 

appellant, the Maharaja of Darbhanga, to 
enforce a’ mortgage- bond executed by erne 
Adhik Lai Mandar in his favoui on the Mi 
of April 1916. . .% 

The plaintiff’s case as made out in the 
plaint is as follows: One Jag Narajan Lai 
Das was his patwari and he owed the 
plaintiff Rs. 1,231 15-9 in respect of Im 
collection made by him on behalf of the 
plaintiff. The palwari being unable to pay 
the amount arranged with Atlhtk Lai 
Mandar to execute the mortgage- bond in 
question in favour of the plaint-iif. The 
plaintiff states that there were money- 
lending transactions between Adlnk Lai 
Mandar and Jag Narain and that Adhik 
Lai paid Rs 200 in cash to the plaintiff and 
executed a mortgage bond for Rs. 1,031-io-J 
in favour of the plaintiff. Adhik Lai 
Mandar is dead and the suit is now brought 
against defendant No. 1, the minor son of 
Adhik Lai. and Billo Mandar his brother. 
The allegation in the plaint is that the 
defendants were members of a joint family 
of which Adhik LU Mandar was the kart a 
and that, as such the plaintiff is entitled 
to enforce the mortgage -bond as against 
the members of the joint family. 

The learned Munsif found that the mort- 
gage-bond was in fact executed by Adhik 
Lai Mandar for valuable consideration. Ac- 
cording to him Jag Narain Lai misappro- 
priated the sum of Rs. 1,231-15 9 and Adhik 
Lai executed the mortgage- band in ques- 
tion in consideration of the plaintiff abstain- 
ing from taking criminal proceedings as 
against Jag Narain. On this finding lie 
thought that the mortgage- bond could not 
be enforced as against the defendants, and 
he dismissed the plaintiff’s suit with costs. 
On the question whether defendant No. 2, 
the brother of Adhik Lai Mandar, was in 
any event liable, hecame to the conclusion 
that Billo Mandar was separate from Adhik 
Lai and could not in any case be liable on 
a bond executed by Adhik Lai. The plaint- 
iff appealed to the learned Subordinate 
Judge. That learned Judge agreed with 
the finding of the Court of first instance on 
the question whether Billo was joint, with 
Adhik Lai. He thought that there was no 
consideration for the mortgage- bond and 
that, were Adhik Lai Mandar alive, the 
plaintiff could not enforce the mart gage- 
bond against him. He also agreed with the 


52 ,;; Sid not be made liable on the 
bond in question, and dismissed the appeal. 
The plaintiff now comes to this Court. 

The finding of the Courts below that 
Billo Mandar was separate from Adluk Lai 
Mandar is a finding of fact, whir his binding 
on us in second appeal. 1 he plaintiff s suit 
as against Billo Mandar must accordingly 
fail. 

Tl,e next question is whether the plaint- 
iff is entitled to recover the money covered 
by the mortgage-bond from the defendant 
No. 1. The solution of this question de- 
pends on whether what Adhik Lai under- 
took to pav was tainted with illegality or 
immorality. The argument on behalf of 
the respondents in this Court was to the 
effect that Jag Narain Lai was guilty of a 
criminal offence and that, if he had execut- 
ed the mortgage-bond in question, it could 
not be enforced as against his sons ; and 
that, that being so, and Adhik Lai having 
undertaken to pay the money tainted with 
illegality or immorality, his son defendant 
No. L cannot be called upon to pay the 
debt of his father. There are many deci- 
sions in the books on the question how far a 
Hindu sen is under a pious obligation to dis- 
charge a debt of his father when such debt 
consists of money misappropriated by the 
latter. Here the mortgage-bond was not 
executed by the palu-ari , but by Adhik 
Lai Mandar, who certainly was not guilty 
of any criminal misappropriation. But the 
problem is exactly the same, namely, is 
there any illegality or immorality involved 
in a transaction of this nature. There is a 
divergence of judicial opinion on this ques- 
tion but, as was pointed out by Mookerjee, 
J., in Chakouri Mahlon v. Ganga Proshad 
(1), "the case might possibly be reconciled 
if we recognize the distinction between a 
criminal offence and a breach of civil duty”. 
That learned and distinguished Judge dis- 
cussed the various cases on the point and 
came to the conclusion that “ Where the 
taking of the money itself is not a criminal 
offence, a subsequent misappropriation by 
the father cannot discharge the son from 
his liability to satisfy the debt; but the 
position is different if (lie money has been 
taken by the father and misappropriated 
under circumstances which render the 
taking itself a criminal offence". I entirely 
agree with the view taken by Mookeijee, J. 

(1) 1? lud Cas. CM 31 0- 8G2; 13 C. L J. 22-; 1C 0 
IV. N. 5 It). 



4, ' C MfeAft V. bUROA CHURN DUTTA. 

mi the case to which I have referred which 'aincd on other 
is founded on the decision of the Madras the? can bt opcnet 
High Court iu Mtdai Dalavoy Tirumahi- I".? suitt0 J se 
°PP*U,Miar v VeeraMra (2) HgUSE* 

wnatthen is the position? Jag Narain the estate, the p] 
was the plaintiff’s patwari. It was his case by showing 
duty to make collections on behalf of the date "f thc 
plaintiff and the taking of the money was and t hT Court de 
• ^ ^ ^ ^ his employment as discussing the oti 

patxcari and was in no sense a criminal the defendant, r< 
offence. Now what was the position when l,ase .f ltsdeclsl01 
the money originally came into the hands although his ap,.i 
of Jag Narain ? It was his duty to account to the first grown 
for it to the plaintiff and the failure to open in the Court 
do so involved on his part a breach of t,e second grounc 
civil duty. It is said that lie misappropriat- . , A PP ea * a S a 
ed the money; but if he did so, it was a J 1C J L/° e ’ic 
subsequent act, for as I have said it was ‘ P P. eri ^' e ' “ 
part of his duty to make collections on ^ 1 1 < f i in< ? ^ , , u 0 ,f 
behalf of the plaintiff. That being so, the " f. , 11 •' y v K 
son is clearly under a pious obligation to cm 

discharge the debt incurred by Adhik Lai a ‘ f " 

Mandar: The plaintiff is, however, not Jo(je ] 

entitled to a mortgage-decree, for he has ' m,n 

not shown that the debt was incurred for t 

the benefit of the family. He is entitled to Walmslej 

a decree for the sum of Rs. 1,031-15-9 with red by the fii 
interest thereon at 12 per cent, per annum at an auction-5 
up to the date of this decree. The plaint- of Act XI of 
iff is also entitled to interest at 6 per cent The estate 
per annum on his decree up to the date of bearing Tout 
realization. He is entitled to recover the Collectorate. 
money out of the entire ancestral property there were no 
now in the hands of defendant No. 1. The and, granted 
plaintiff will also get his costs throughout the processes i 
from the defendant No. 1. duly served. 

Ross, J.— I agree. The First 

z. k. Order accordingly. February 191 

(2) 4 Ind. Cas. 1000; 19 M. L. J. 759. was no arrea 


A CHURN DUTTA. [f'O I. C. 19M] 

’aincd on other ground- Appeal, irh.de case, wht 
tner can be opened in. 

In a suit to set aside the sale of an estate, held by 
a Coliector under the Bengal Land Revenue Sales Act, 
1 So 9, on the ground that no arrears were due from 
the estate, the plaintiff must make out a prima facie 
case by showing that no arrears were actually unpaid 
on the date of the sale. [p. 457, col 1.] 

" here a plaintiff bases his claim on two grounds 
and the Court decrees it on one of them only without 
discussing the other, but on a review application by 
the defendant, rejects the ground on which it had 
based its decision formerly and maintains the decree 
on the second ground, in an appeal by the defendant, 
although his application for review was limited only 
to the first ground, it is open to the plaintiff to re- 
open in the Court of Appeal the question concerning 
the second ground as well. [p. 457, col. 2] 

Appeal against a decree of the Dis- 
trict Judge, Chittagong, dated the 20th 
September 1920, affirming that of the Sub- 
ordinate Judge of that District, dated the 
24th July 1919. 

Babus Ram Chandra Majumdar and 
Chandra Sekhar Sen, for the Appellant. 

Babus Jogesh Chandra Ray and Naren- 
dara Coomar Das, for the Respondents. 


JUDGMENT. 

Walmsley, J.— This appeal is prefer- 
red by the first defendant, the purclmer 
at an auction-sale held under the provisions 
of Act XI of 1859. 

The estate sold was a residuary share 
bearing Touzi No. 2017 of the Chittagong 
Collectorate. The plaintiffs alleged that 
there were no arrears due from the estate 
and, granted that there were arrears, that 
the processes required by the Act were not 
duly served. 

The First Court decreed the suit in 
February 1918 on the ground that there 
was no arrear of revenue on account of 
which the 6ale could be held. The pur- 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 569 

of 1921. 

May 22, 1923. 

Present :— Justice Sir Hugh Walmsley, Kt., 
and Mr. Justice Suhrawardy. 

O. S. MEAH— Defendant— Appellant 

versus 

DURGA CHURN DUTTA and others— 
Plaintiffs — Respondents. 

Revenue, arrears of, sale for— Suit to set aside 
sale— Onus of proof— Civil Procedure Code (Act V 
of 1908 1 , 0. XLVJI, r. 1- Decree given on one out of 
Urn ground* alleged in plaint— On review decree main- 


chaser then preferred an application for 
review of judgment, and this was allowed 
on April 1918. Both sides adduced addi- 
tional evidence, and then the learned Sub- 
ordinate Judge held that there were arrears 
for which the estate could be sold, but 
that there was collusion between the appe.- 
lant and one of plaintiffs' co-sharers, aim 
consequently he directed the appellant 
to re-convev the property to the plaintiffs. 

Then the defendant purchaser preferred 
an appeal and on his behalf it was urged 
before the Appellate Court that the order 
allowing a review of judgment was limited 
to the question whether as a fact there 
were arrears of revenue on account of which 
the estate could be sold. The learned 
Judge accepted this argument and confines 
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his attention lo that question. He then dealt granting review of judgment was confined 

' * '* 1 ' • 1 ’ • * 1 . 
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with the evidence about the kists, and about 
theentriesin the Toazi Department’s ledgers 
and he agreed with the view taken in the 
second judgment of the First Court that the 
Pons kin tit unpaid, became “arrears" within 
the meaningof s.2of the Act and that if such 
arrears remained unpaid on February 1925, 
the latest date for payment, as fixed under 
s. 3. there could be a valid sale ; but he held 
that it was for the auction- purchaser to 
prove that there were arrears, and that he 
had produced no evidence to that effect. 
Consequently he dismissed the appeal. 

It will be convenient to deal first with 
the main ground on which the purchaser 
attacks the Judge’s decision. It is this, 
that the learned Judge was wrong in laying 
upon the purchaser the burden of proving 
that there were arrears of revenue, 
instead of requiring the plaintiffs to prove 
that there were no arrears. It is conced- 
ed for the respondents that the authori- 
ties quoted by the Judge do not bear 
out his view, but the learned Pleader 
for the respondents says that the view 
is correct. Among other things he said 
it was a matter within the special know- 
ledge of the purchaser. That argument 
appears unsound : if anybody has special 
knowledge it must be the late owners, 
ine question, however, does not turn upon 
specia knowledge, but on the ordinarv 
rule that a plaintiff must make out a 
case. If the plaintiffs want the Court 
to hold that the Collector had no author- 
ity to put the machinery of Act XI 
into force after 25th February they must 
make out a pnma facie case to that effect 
and hey must do so by showing that 

25 SSh therC u 110 arrears un P aid 0Q 
February If that were the only ques- 

on it might be possible for us to treat 
the statements made in the plaint as admis- 
sions that arrears were left outstanding. 
Another aspect of the case, however has 
been pi, t before us. The reiuU of the 
rev, w has been that the other arguments 

a ' JVa ", Ced A ‘be Plaintiff have nera been 
considered by the Appellate Court Th* 
case was that there had been fraud in the 
rnattei of service of processes, and fraud in 
the failure of their co sharers, acting in con- 
nivance with the purchaser to deposit 
money given to them by the plaintiffs for 
deposit in the Collector's office The 
ie me Judge held thathe could not deal 
ith these questions, because the order 
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to the question whether there were arrears 
and he took this view although the Judge 
of the First Court had again dealt with all 
questions. 

This is very unsatisfactory. The plaintiffs 
appealed to the District Judge against the 
order granting review of judgment, but it 
was held that no appeal lav. It is said 
that they appealed to this Court but whe- 
ther it was an appeal or an application 
under s. 115, 0. P. C., they were unsuccess- 
ful Does it follow that the plaintiffs are 
unable to put before the Appellate Court 
the argument that the First Court was 
wrong in holding that notices were duly 
served and that the defendant was not a 
party to any fraud? ft appears to me that 
the plaintiffs are protected by r. 7 of 0. 
ALYII, ana that whether the order grant- 
ing review of judgment was limited in 
its scope or not it remained open to the 
plamtilis after the second judgment of the 
hu-st Court to re-open in the Court of 
Appeal the questions of fraud and suppres- 
sion of processes. " 

It is very desirable, now that the litigation 
has lasted so long, that all the mattm 

m controversy shouid be threshed out 

is thfe The' ■*!, 1 ,hint »bould ™ke 
s this The judgment and decree of the 

th'J e fl r n APP | e luf u° 0Urt are set aside, and 
the appeal will be re-heard: the purchaser 

will be the appellant as lie has been 

throughout: the question whether there were 

7 ™ o { 

allowed to stand ale cannot be 

JJie costs of this heariag wiU abide the 

Suhrawardy, j.-i agree 

Appeal allowed : 


«. d. 


Case remanded. 
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MADRAS HIGH COURT. 

Civil Miscellaneous Petitions Nos. 2561 
and 30D2 or 1923. 

December 18. 1924. 

Present : — Mr. Justice Odgers and Mr. 
Justice Wallace. 

KRUTHIVENTI PER RAJ l T GARU- 

Plaintiff— Petitioner. 
versus 

Sri NALLAPURAJl 7 MUJA SITARAMA- 
CHANDRA RAJ U GARU and others 
—Defendants— Respondents. 

Hindu Law— Joint family- Mortgage by manager 
Interest, high rate of— Secessity— Harden of proof - 
Finding by Trial Court— Appellate Court, interference 

The manager of a Hindu joint family, whether the 
father or not, is not entitled in law to borrow money at 
an exorbitant rate of interest unless there is necessity 
for such a rate, and, if the rate of interest is excessive, 
the onus will he on the lender to show that there was 
necessity for such an onerous rate; that is. where the 
rate is shown to be onerous, it must be shown that 
there was pressing necessity at the time of the loan 
for such an onerous rate The actual result brought 
about by the mounting of interest, if not paid to a 
crushing figure cannot alTect the principle. A L >urt 
is not entitled to presume that any particular rate of 
interest is onerous. A rate prima ;acie harsh may. 
considering the nature of the security offered, its 
dubious title or its exigious nature, be perfectly 
reasonable when the facts are known. 1 hose attack- 
ing the transaction must first show pnma facie that 
the rate of interest is unnecessarily high for the 
circumstances of the case, although in certain cases 
the rate may be prima facie so excessive that proof 
is practically unnecessary, ip. 461, cols. 1 & - I 

Where the Trying Court has not considered t 
necessary to call on the lender to explain the rate 
of interest, and no issue has b-en framed thei Tore, 
a Court of Appeal should not interfere 
an opportunity to the party affected to cx P l ^“ l1 * 
unless the rate is so monstrous as to be unconscion- 
able in any conceivable set of circumstances. Ip. 4 

“where a mortgage of family property was executed 
by a Hindu father at 12 per cent, compound interest 
consolidating a series of prior simple money loans 
at 12 and 18 percent, simple interest. 

l dd that the fact that the money due on the 

on the sons. [p. 161, col. l.J 
Case-law referred to. 

Petition, under r. 13 of the Agency 
Rules (Civil Justice), praying tha on the 
grounds set forth therein the H g J-O ur ‘ 
will be pleased toissuean order directing 
the Additional District Judge, Agency 
Division, Waltair, to review his 
dated the 30th April 1923, in A 6. No o 
1 (J03 preferred against a decree of the 
Court of the Judicial Assistant Comnns- 

sinner, AseneyDivisioD.Vjzagapatam, dated 

the 23rd May 1922, in 0. b. No. 1 of 1921. 


[ 90 1 . 0 . 1925 ] 

Messrs. C. V. Anantakrishna Iyer and 
C. Sambasiva Rao, for the Appellant. 

Messrs. S. Varadachariar Rao and K. 
Vcnkatarama Raju , for the Respondents. 

JUDGMENT. 

Odgers, J.— This is a petition by the 
plain alf for an order directing the Addi- 
tional District Judge of the Agency Divi- 
sion, Waltair, to review his judgment and 
decree in A. S. No. 2 of 1923, dated 30th 
April 1923. The suit came to the Addi- 
tional District Judge on appeal from the 
Judicial Assistant Commissioner of the 
Agency Division, Vizagaptam, in a mort- 
gage suit on a bond dated 9th May 1901 
executed by the first defendant in favour 
of one K. Perrazu, said to be the adoptive 
father of the plaintiff. The first defendant 
is the undivided father of the defandants 
Nos. 2 to G and the manager of the joint 
family. No less than 14 issues were origi- 
nally’ framed in the case and there is in 
fact a petition by the defendants Nos. 2 to 
G against the findings of the learned Addi- 
tional District Judge on points of adoption, 
limitation and the binding nature of the 
mortgage. These points were all given up 
before us, and the petition is confined to 
the conclusions arrived at bv the learned 
Judge in para. 8 (a) to (j) of his judgment. 

The dealings between the parties began 
on the 12th December 1892 by a promissory 
note of that date for Rs. GOO at 18 per cent. 
Ex. D. This was followed by a pronnssory 
note of 4th Febraury 1893, Ex. D-2 for 
Rs GOO at 12 per cent, and also on tne an 
Mav 1895 Ex. D-l for Rs. 1,000 at 12 per cent 
Nothing having been paid on any of these 

promissory notes, they were consolidated 
into a mortgage on the 11th Nove “ b ^ f 8 ,:, ’ 
Ex. L for Rs. 6,000 at 10J per cent, pajab e 

on the 11th November, every year, m default 

interest to be compounded, the 'Jole Pr 
cipal and interest being re-payable on the 
11th November, 1897 ; and )f it is not paid 
within that time interest shall be a ; 1 - VJ 
cent, compound. Nothing having been paid 
under this, the further suit mortgage, Lx. . 

dated 9th May 1901 for Rs. 11 '°°J ' va3 c X- 
cuted at Rs. 1-0 G or 12-3-8 per cent com 
pound interest. Nothing having been p,^ 
for this mortgage the plaintoff trtul ^ 
suit for no less than Rs. 1. 07,UUu ° aa - . 
learned Additional District Judge evidently 

its irkMW&fc 45,000 
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odd. The learned Additional District Judge 
in para. 8 (a) to (/) considers whether the 
bargain was harsh and unconscionable bas- 
ed on undue inlluence by the mortgagee or 
the inherent harshness of the bargain. 
It may be said at once that no case of 
undue influence w is proved and in fact I 
think it is fair to say that the contention 
of the parties and their Counsel was not 
really focussed on this point of excessive 
interest until the last moment. Their at- 
tention was concentrated on thar date on 
the more important points of adoption, 
limitation, etc., and Mr. C. Sambasiva Rao, 
Barrister-at-Law, who was present at the 
hearing in the Additional District Court, 
has 6tated to us that it was only in the 
later stages in the hearing of the appeal 
that this point was raised and was pressed 
on the attention of the learned Judge owin" 
to Counsel and the Vakils in the case havin r 
received a copy of the Privy Council deef- 
sion in Ram Bhujliaumn Pmsad Singh v. 
Nathu Rum (!) which will be presentlv 
noticed. The suit had a curious history 
Jt began as 0. S. No. 41 of 1913 be- 
fore the Subordinate Judge of Cocanada 
someof the properties being situated in 
the Godavari District and some in the 
Agency. The plaintiff got a decree and costs. 

wfZ ?? "’as taken of the properties 
with n the ordinary jurisdiction and a 
small sum was recovered. As for the bal- 
ance due the decree was transferred to the 
Agency Judge for execution. It was held 
however that afresh suit must be brought 

1921 wn C ° Ult - So °- fi - No - ' of 
Tud hlu in C M nsec l l ' e , nce - The learned 
S 1- .1 iam B ,lu J h awan Prosad 
Singh v. A athu Ram (lj, that where, as her- 

the manager of a Hindu family borrows 
money on the mortgageof afamily proper v 

t must be proved that there was SeceS 

lhe m ' e c <>nlracted foJ and 

secondly that ,t was not unreasonable to 

teZ'ThSZ&S E 1 s,,ch 

positions from the judgment hi R^mth Pr °' 
wan Singh v. Nathu C(, ^ ber f 
are quoted from Nawab Nazir R.l ' 
Rao Raghunatk Sinqh (2) and thi<cf ’V'' 

(1) 71 Ind. Cas. 033; 44 M L ’ J 2l s . D S , 1S ^ the 

(2) 50 Ind. Cas. 431; 36 M L J wi. ir t 

17 A. L. J. 591; 23 C. W N 700- i>i r 1 ’ 4C r \ A 
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law report referred to by Mr. C. Samba- 
siva Rao in his statement to us from the 
bar. The learned Judge proceeds "The 
main thing is to see if results show that 
the terms taken as a whole were harsh and 
unconscionable". On the other hand the 
Privy Council in a case leported as Balia 
Maly. Ahad Shah (3) say that it is mis- 
leading to have regard to the result alone. 
Their Lordships say : “ It is not enough- 
indeed, it is misleading— to look at the result 

a l° Iie A borrower 

who obtains a loan secured by a promis- 
sory-note on a quite reasonable term, by 
neglecting to pay the note at maturity, 
further neglecting to pay the accruing in- 
terest for the several years following, and 
then giving a renewal note for the original 
debt plus the capitalised 'interest, could 
produce a result which might at first 
sight appear oppressive, aud yet there would 
be nothing harsh or unconscionable in the 
creditor's demand, since the added interest 
only accumulated while he forbore to en- 
force the payment of the sums from time to 
time due to him". As to this the learned 
Judge himself says: "There is no sugges- 
tion that the mortgagee wilfully allowed de- 
fault, sons to take advantage of an impro- 
vident man and to pile up debt swiftly • 
on the other hand.it is clear that the mort- 
gagee warned the mortgagor of the rapid- 
ity with which the debt was swelling". The 
earned Judge is obviously swayed °by the 
hardship on the younger sons losing prac- 
lcallj the whole of their estate owing to 
Im improvidence of their father, not in 
borrowing the money for interest as it was 

fni)f aCt , adm,tt ? d or found to exist, but iu 
Sf' 0 pny merest as it fell due and 

. W e r :. b ;„T":"4 ,, „ a s“a,“ fcon,po " ndin - 

takpn 1° raise , thl ®.P 1 ^ at all. The issues 

and 11 P °‘ nt are issues Nos - 3 

ana 11 . Ihe third issue is ;“I S the suit 

C e E « <he defendants 

fu® f T- • 11 13 cont ended for the sons 

lh.Kir r S ,l ue opens the "’hole point of 
liability of the sons for the fathers 

created by , he mortgage Th i Eo, b 

■0 A. t AS f S- 1- J. 6.1; 

W. R. 1918; 29 C. L J 165 1 11 P V’ 5 J' IS ° p 
21 bom. L. R. 558 (P 0 .) ’ U ' P ' Cj 23; 
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lower Court that the mortgage is a valid 
charge on the joint family property. The 
question that it lay on the plaintiff to show 
that the father could not raise money at a 
lower rate is not considered in that part of 
the judgment and it is perfectly clear to 
me that neither side at the hearing of the 
appeal contemplated that issue Mo. 3, 
would admit that discussion at all. The 
only other issue properly referable to the 
point is issue No. 1 1, whether the interest 
claimed is usurious and penal. On an ex- 
amination of the respondent's grounds of 
appeal to the lower Appellate Court, the 
only grounds urged are that the enhanced 
rate of interest provided for in Ex. L, and 
carried into Kx. S, is penal and uncon- 
scionable and that the lower Court erred 
in thinking that it had no power to give 
relief, for the usurious and preposterous 
claim. Cases have been cited to us by 
the learned Vakil for the respondent to 
show that the pleadings in this coun- 
try are to be leniently considered 0 He 
contends that practically any objection to 
the transaction can be made to raise 
this point as to the binding nature of the 
interest claimed. He points for example 
to Gangapershad Sahu v. Maharani Bill 
(4) There the issue was whether the 
defendant is bound to pay off the debt. 
It was held that that enabled the question 
of the amount to be raised. I cannot, 
speaking personally, see why in this case 
the issue could not have been clearly and 
distinctly taken. One view of it was 
certainly advanced in issue No. 11 but 
Mr S. Varadaehari for the respondents quite 
frankly says that their case here is not 
for relief under s. 74 of the Contract Act. 
He based his case entirely on the Hindu 
I aw I have carefully considered all the 
cases that we have been referred to. The 
nrinciplelaiddown in Nawab Nazir Began v. 
Rao Raghunath Singh (?) is that where there 
is no evidence on either 6 i cJ e , i. e.,as to the 
necessity for borrowing at the particular 
?ate their Lordships of the Privy Council 
would relieve, where “the thing speaks for 
itself". This is the case previously quoted 
bv the later decision of their Lordships 

in Ram Bhujawan Singh x.Nathu Ram( 1). 
Their Lordships holding that, although there 
maybe necessity to borrow, it is open 
to the defendants to show that theie was 
„o necessity to borrow on the onerous 
i in 379- 12 I. A. I?; 4 Sar. P. C. J. <’21; 9 Ind. 

(I 11 '>• , .. \ 1A1A #I» # 1 \ 
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terms of the mortgage. In that case' "the 
rate was Rs. 2-8-0, 30 per cent, simple and 
in default Rs. 3-2 0 or 37* per cent, com- 
pound. So it seems to me that before any 
question of reduction of the amount in 
question can be raised, there being no 
evidence on either side, we must see if 
“the matter speaks for itself," that is to 
say, if it is obvious from the terms 
of the document that an unfair bar- 
gain as against the sons has been con- 
cluded by the father. The Privy Council 
cases to which we have been referred, nearly 
all concern a rate which is obviously very 
high. Jn the case just referred to in Naval 
Nazir Begam'v. Rao Raghunath Singh (2) the 
sum originally borrowed Rs. 398 became 3 
lakhs. In Rai Radha Kishun v. Jag Saliu 
(5), another Privy Council case, the rate 
was 24 per cent, compound with half yearly 
rests. Their Lordships observe there that 
it was evident on the face of the document 
that the interest charged was far in excess 
of the commercial rates. In Ram Bhujamn 
v. Nathu Ram (1), the interest was ,i5 per 
cent compound with quarterly rests. Nand 
Ram v. Bhupal Singh (6) refers to a very 
high rate of interest, the original sum 
borrowed being Rs. 80 at 27 per cent, com- 
pound. In Manna Lai v. Karu Singh (7), 
the Privy Council concurred in altering 
I8ppr cent, compound to 18 per cent, simple. 
In Ramchandra Prasad v. Mahabir Prasad 
Singh (8), the Patna High Court held that 
an agreement to pay compound interest 
on failure to pay simple is not invalid 
and does not fall within s. 74 of the Indian 
Contract Act. It, will, I suppose, be agieed 
that each case must be judged by its own 
circumstances. In the present case, we 
have a series of prior transactions between 
the parties at 12 percent, and 18 per cent, 
simple. We have Ex. L with 10J- per 
cent, simple and in default 12 per cent, 
compound. Nothing having been paid 
for over a period of nine years to the lender, 
the final transaction, Ex. S, which consoli- 
dates all the others, reserves a rate of 
interest at 12 percent, compound there being 
no increase on that rate in case of default. 

(O, 80 Ind. Cns. Till; 47 M. L. J. .129; (1921) A. I. R- 
(I* O.) 184; 5 P. L. T. 434; 2G Horn L it 732; -0 L. 
W. 285: 2 Pat. L. R. 259; 35 M. L. 1 In : H 0- L - J 1 ; 
052; 22 A. L. J. 959; 51 I. A. 278; L R. 5 A (P. U) 
129; 29 0. W. N. 293; 10 0. & A. L. R. 1384; 1 U. «• 
N. 481; 4 Pat. 19 (P. CM. T T 

(fi) 13 Ind. Cas. 5; 34 A. 126 8 A. L. J. 1294. 

(7) 50 Ind. Cas. 706; 13 L. W. 052; 1 P. L. T. 0, 

C. L. J. 255 (P. C.). 

r. i Pac 917 
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It is all very well to consider the case of 
hardshipof the family, but they presumably 
had the benelit of the amount borrowed. 
They have also what benelit there might be 
in delaying the payment of interest and 
principal. That this has now aggregated 
to a very large sum there is no doubt. 
But, on the other hand, the interests of 
the lender who has been kept out of his 
money for a long series ot years have 
also to be considered and as stated there is 
no evidence that he took any undue ad- 
vantage of his borrower. On the other 
hand, he warned him that the sum due 
was very rapidly growing. I cannot agree 
that on the face of the document or that 
the thing of itself speaks of an unjust 
or unfair transaction as far as the sons 
are concerned. What the commercial rate 
of borrowing referred to by their Lord- 
ships of the Privy Council in Ram 
Bhujawu n Singh v. Xathu Ram (1) may 
be in Cocanada we have no means of 
knowing. But it is not an unfair inference 
from the facts as we know them that the 
lender was not willing to wait for his 
money any longer unless the borrower 
consented to pay 12 per cent, compound 
interest which he had already bound 
himself to pay by his default in the re- 
payment, of the sum borrowed under 
the previous mortgage; Ex. L. On the 

C l n ?^ eratl0 f n { , can 6»ve to both the 

, 8a i ’ . 1 thlnk - that the learned Dis- 

2 was "' ron e in the view he 

took of th is transaction as far as it 

affects the sons. Jn my view the peti- 
tion must be allowed with costs and the 
decree of the Additional District Judge 

ie»toi S e'd ' he Fil6t Coun ' s 
. In C. M. P. No. 3092 op 1923. 

Nos 2 to fi 2!l! 10n by lhe defendants 
of neces°itv rega !' d to lbe ‘K'estion 

™ z °iS te bSe aD us a ' lo ifr 1 

dismissed will, costs ' must be 

Jm h6 ,his d £t n ;: d S. “ aVe “ ™* b ° 

w 11 jN Cl p - iNo - 2561 op 1923 
w « orbi ^tra Te/oTi 
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was necessity for such a rate, and that, 
if the rate of interest is excessive, the onus 
will be on the lender to show that there 
was necessity for such an onerous rate. 
This involves two principles, lastly, that 
the rate must be shown to be onerous, 
and, secondly, that there was pressing 
necessity at the time of the loan for 
such an onerous rate. I fail to see how 
the actual result brought about by the 
mounting of interest, if not paid, to a crush- 
ing figure can affect the second principle. 
If the manager, buna Jidc was in urgent 
necessity for money and could not get it 
at a lower figure, then he was in law justifi- 
ed in borrowing at that figure, and the 
after math of that tiansaction is irrelevant 
to the consideration of whether he was 
justified or not. The onerous nature of the 
interest would only be justified reasonably 
if the necessity for the money at the time of 
the loan was really urgent. The more 
urgent the need the less unjustifiable a high 
rate of interest. Both questions are, there- 
fore, questions of fact to be decided by the 
circumstances of the case. This is the 
principle approved by the Privv Council in 
the case quoted by my learned brother re- 
ported as Balia Hal v. Ahad Shall (3). 

Hence it appears to me that a Court has 
no right to presume without evidence that 
any particular rate of interest is onerous 
at least without affording the plaintiff an 
opportunity of rebutting that view. A 
rate puma jack harsh may, considering the 
nature of the security offered, its dubious 
tule or its exigious nature, be perfectly 
reasonaide "hen the facts are known. 

I here fore it seems to me that normally the 
Courts are not entitled to presume any- 
thing either way without evidence and 
these questions are entirely matters of proof 
in the circumstances of each case. Those 
attacking the transaction must iirst show 
pnma facie that the rate of interest is uu . 

y r. h,gh f ? r the «™msta n ces of 

he case. It may be that in certain coses 
he original rate of interest is primafadc 
so excessive that proof is practically 7 un- 

hat S it a1 ?^ r d 1 th , at the plain,iflf must 1 know 

li in“!ii du y to Slmv necessity f or 
it. But in other cases, it may be that thi 

rale, a though high is not so high that « 

plaintiff should reasonably take it for -r an ted 

hat he has to explain it, even thou* h hp 

Court does not call upon him to do lo t 

ed C f hf? he Caimot reas °nably be mulct 

Cd lf he does uot explain it. It seeSS to 
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Commissioner, the Trying Court, has con- 
sidered whether the interest could be called 
usurious or penal and he had found that it 
could not. The Additional District Judge 
has given a very halting judgment on 


me not proper that, when the Trying Court 
has not considered it necessary to call on 
the plaintiff to explain the rate of interest, 
and no issue has appraised him that it is 
necessary for him to explain it, Courts of 
Appeal should not interfere without giving 
him an opportunity to explain it, unless 
the rate is so monstrous as to be uncon- 
scionable in any conceivable set of cir- 
cumstances, that is, so harsh that no ex- 
planation whatever would have any chance 
of acceptance by the Courts. Under some 
such principle I would group the Privy 
Council cases which have been quoted 
before us. They resolve themselves into 
three classes: — first, where there is a find- 
ing of fact that the rate of interest was ex- 
cessive and the Privy Council saw no good 
reason to disturb it, such as Gangapcrshad 
Sahu v. Maharani Bibi (4), Hurro Nath Rai 
Cliowdhri v. Randhir Singh (9), Nand Ram 
v. Bhupal Singh (ti), Nawab Nazi Begamv. 
Rao Raghunath Singh (2), Aziz Khan v. I)uni 
Chand (10) and Manna LaL v. Karn Singh 
(7), secondly, the cases in which the Privy 
Council has reduced the rate of interest 
awarded by the High Court such as Ran i 
Bhujawan v. Nathu Ram (1) and Rai Radha 
Kishen v. Jag Sahu (5) in which they re- 
store the Subordinate Judge's finding, that 
is, the Trying Court’s finding on the rate 
of interest. In the former case the initial 
rate was 26 per cent, compound interest 
and in the latter it was 24 per cent, com- 
pound interest, rates which the Trying 
Court had already found excessive. In 
the former case the Subordinate Judge had, 
on the question of fact, held that the fair 
commercial rate was 12 per cent, simple 
interest. The third class of cases is those 
in which the Privy Council has increased 
the rate of interest awarded by the High 
Court and restored the rate of interest 
awarded by the Trying Court, such as 
Balia Mai v. Aliad Shah (3). In no case 
therefore, has the Privy Council decided 
“in the air", if I may use that expres- 
sion, without a finding of fact by one 
or the other of the lower Courts, that 
finding of fact being based also not in the 
air" or on an appeal ad misen cordiam but 
on the circumstances surrounding the 

transaction. , . . . f 

In the present case, the Judicial Assistant 

ift r fill 18 I. A. 1; 15 Ind. Jur. 34; 5 Sar. P. 


f 1 J _ 

this point, based merely on an ad miseri 
cordiam appeal by the sons, and, without 
considering whether the rate was at the 
time of the bond excessive in the circum- 
stances of the case, has based his decision 
on what has resulted purely from the 
father's failure to pay anything whatever 
towards either interest or principal which 
has caused the interest to mount up to a 
very large sum. 

I should have preferred to send the case 
back for a finding of fact on this matter 
of the alleged excessive rate of interest, 
but I am not prepared to dissent from the 
order proposed to by my learned brother, 
considering the long delay that has already 
occurred in the trial of this case, which is 
chiefly due to the obstructive tactics of the 
defendants, to which again is due very 
much of the swelling of the interest. A 
further remand would have the further 
result of prolonging the litigation and 
swelling the interest still more. As has 
already been pointed out by my learned 
brother in neither of the lower Courts was 
any issue taken on this matter, nor was 
any plea put forward of any undue influ- 
ence, while the bond in question (was taken 
in renewal of loans which had run for 
several years, without payment of a pie 
either for interest or for principal. I am 
not prepared to hold that in the present 
case the rate of interest is on the face of it 
excessive or unconscionable. 

Under these circumstances I agree with 
my learned brother that the Additional 
District Judge was not justified in relieving 
the sons of their obligation to pay the debts 
since they have not shown that the interest 
was unduly high in the circumstances ot 
the case, and it was, therefore, not neces- 
sary for the plaintiff to prove necessity for 

such a rate of interest. 

v K v C. M. P. No. 2501 allowed 

z .' K " C. M. P. No. 3 0 2 dismissed. 

*o 
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CALCUTTA HIGH COURT. 

Appeal fkom Original Decree No. 172 

of 1923. 

April 30. 1925. 

Present: — Justice Sir Ewart Greaves, Kr., 
and Mr. Justice Mukerji. 

RAMESHWAR MARWARI- 
Plauntiff— Appellant 
versus 

UPENDRANATH DAS SARKAR- 
Defexdant— Respondent. 

Contract Act [IX of l87Jj t ss. Li, 10, 23— Unlawful 
agreement — Agreement to stifle prosecution— Coercion 
— Threat not to withdraw prosecution— Undue influ- 
ence— Relation between creditor and debtor. 

In order to avoid a contract on the ground that its 
object was to stitlc prosecution, two things must ho 
established, 

(1) that there was really a criminal case in respect 
of a non-compoundable offence pending at the time 
when the agreement was entered into, and 

(2) that one of the objects for which the agreement 
wus entered into was to stille prosecution of the case, 
[p. 464, col. 1.] 

Collins v. Blantern, (1765) 1 Srn. L/C. (11th lid.) ."69; 
2 Wils. K. B. 342; 95 E. R. 847, Kcir v. Leeman, (1816) 
9Q.B.371; 15 L. J. Q B. 361); 10 Jur. 712; 115 E. K. 
1315; 72 R. R. 298 and Williams v. Baylep, (1866) 1 H. 
L. 200; 35L.J. Ch. 717; 12 Jur. (n\s.)875; 14 L. T. 
802, referred to. 

A threat not to withdraw criminal proceedings, 
already instituted, unless a bond was executed, is not 
“coercion" as deiined in s. 15 of the Contract Act. 
[p. 464, col. 2.] 

The relation between a debtor and a creditor is not 
necessarily one in which the former is to be taken as 
being situated in such a position that his will is 
bound to be dominated by the latter, [p. 464, col. 2.) 

So long as there is no agreement not to prosecute, 
there is nothing to prevent a creditor from taking a 
security .for the payment of his debt, even if the 
debtor is induced to give the security l>v a threat of 
criminal proceedings, [p. -165. col. l.j 

V W x'mn'f'; 28 A - 716: 3 A - L - 506: 

a. \\ . a. (1906) 212, relied upon. 

Appeal against a decree of the Subordi- 

U ° Url ' HUghl) '' dated 

Babus Baranashibashi M ulcer ice and 
lai^ enrfra Kt>S,um Baner i ee > for the Appel- 

Mr. Amarendra Nath Bose and Babu 
r}j l Chalcrdvarly (for Babu Suresh 
Chandra Mukherjee ), for the Respondent, 

, JUDGMENT. 

Mukerji, J.— This appeal arises out of 
a suit instituted by the plaintiff for recovery 
of a sum of Rs. 7,062-8-0 due on an in- 
stalment bond executed by the defendant 

lin h Hff mh , ? ay i 8 "' ? of the 

plaintiff and his deceased brother, Ram 
Kumar Marwari. The suit has been dis- 
missed by the learned Subordinate Judge 
and the plaintiff has, thereupon, preferred 


UPBN.RA KATH DAS SAEKAR. 


463 


this appeal. The execution of the bond 
was not denied by the defendant in his 
written statement but several objections 
were taken by him as to why the plaintiff 
should not be granted a decree on the 
bond. Apart from the objections of a 
formal nature, the first objection was that 
the bond was not executed by the defend- 
ant out of his free will; the second objec- 
tion was that the sum of Rs. 18,051 that 
was mentioned in the bond as being the 
amount for which the defendant had been 
found liable on adjustment of accounts was 
not really due to the plaintiff as the accounts 
has not been propei Iv adjusted; and the 
third objection was that the bond had 
been executed by the defendant at a time 
when there was a case of a criminal breach 
of trust pending against him at the instance 
of the plaintiff and the bond was executed 
because it was stipulated that, if it was exe- 
cuted the criminal case would he withdrawn. 
These objections were substantially dealt 
with by three of the issues that were fram- 
ed in the suit, namely, Issues Nos. 6, 7 and 8. 
I he learned Judge in his judgment has 
taken up all these issues together. He 
has found that there was no proper adjust- 
ment of accounts He has also found that 
the plaintiff and his brother took the law 
into their own hands and force the defendant 
to execute the bond and that the defendant 
executed the bond under pressure of a 
minimal prosecution. In dealing with the 

is he , h T as , don ® il «eems to me that 
the learned Judge has not kept in view 
the distinction between the different lines 
of defence upon which the defendant relied 
for the purpose of avoiding the liability 

bond * 1 'P ro P ose to deal with 
these defences separately. 

Taking the last one first, namely as to 
whether the bond was executed ’ for a 
consideration or object which was unlawful 

wbb 1 S Say ‘ as . !' aviu S be «u entered into 

ith a view to stille a criminal prosecution 

and so, as being opposed to public policy 
R appears to me that the facts that 
are necessary to be established in oi deJ 

to biing the case under s ^ nf iKq t i* 
Contract Act have not been established ' jS 

a ttAk S3? t 

him for that pn^.e/'&nig 
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further was done and all that appears upon 
the record with regard to this matter is the 
oral evidence of the defendant himself 
which is to the effect that Ram Kumar, the 
plaintiff’s brother, and one Srilal instituted 
a case against him for criminal breach of 
trust and warrant of arrest was issued 
against him and that he, therefore, execut- 
ed the bond in order to get rid of the 
criminal case. He says further that as he 
executed the bond the criminal case was 
withdrawn. He admits in cross-examina- 
tion that he received no summons in con- 
nection with the criminal case and also 
that no warrant of arrest was served upon 
him but that there was a search for his 
kkatas in the house in which he lived. This 
is all the evidence on the side of the 
defendant. On the other hand, the witness 
examined on behalf of the plaintiff proved 
that Ram Kumar did not institute the 
criminal case. This witness, however, 
was not in a position to say whether any 
of the other partners instituted the case. 
Now in order to show that the object 
of the agreement was to stille the criminal 
prosecution it is necessary to prove that 
there was an agreement between the par- 
ties, express or implied, the consideration 
for which was to take the administration 
of the law out of the hands of the Judges 
and to put it into the hands of a private 
individual to determine what is to be done 
in the particular case, and that the con- 
tracting parties should enter into a bargain 
to that effect. This is what was laid down 
in the leading case of Collins v. Blantern 

(1) and other cases, amongst which reference 
may be made to those of Keir v. Leeman 

(2) and Williams v. Bayleij (3;. On the 
particular facts of the case before us it 
will have to be shown that there was really a 
criminal case in respect of a non-compound- 
able offence pending at the time when this 
agreement was entered into and it will 
also have to be shown that one of the object 
for which this agreement was entered into 
was to stifle the prosecution in that case. 
It cannot be said that these facts have been 
established in the present case. As is 
well-known the same transactions may give 
rise to a civil as well as a criminal liability 


it; (1765) 1 Sin. L. C. (11th Ed.) 269; 3 V ils. K. 13. 
: V;iWG?9Q 7 B. 371; 15 L. J. Q. B. 360, 10 Jur, 742; 

5TL. J CU. 717; 1, Jur s.) 
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and an agreement to settle a dispute ami- 
cably will not be invalid unless the object of 
the agreement is to stifle a criminal pro- 
secution. This rule enunciated in the cases 
to which I have referred has been adopted 
in our Courts as well. See liai Cliaran 
Purlcait v. Amrita Lai Gain (4). 

1'hen as to the question whether the 
document was executed by the defendant 
out of his own free will, in this connection 
reference must be made to the provision 
of s. 14 and also, uponthe factsof the present 
case, to ss. 15 anil l(i of the Indian Contract 
Act, because the consent in the present 
case is said to have been vitiated by coercion 
and undue influence. The learned Judge 
has found that the defendant had been 
forced and coerced to execute the bond. He 
has come to this conclusion upon the evi- 
dence that was before him to the effect 
that the defendant was threatened by the 
plaintiff's brother that the criminal case 
which had already been instituted against him 
would not be withdrawn. Now these facts, 
even if established, would not bring the 
case within s. 15 ot the Contract Act, which 
detines coercion. As regards undue influ- 
ence the contract would be vitiated if it 
has been induced by undue influence where 
the relations subsisting between the parties 
are such that one of the parties is in a 
position to dominate the will of the other 
and uses that position to obtain an unfair 
advantage over the other. The relation be- 
tween a debtor and a creditor is not 
necessarily one in which the former is to 
be taken as being situated in such a posi- 
tion that his will is bound to be domi- 
nated by the latter. It is, however, uiged 
that there are facts from which this domina- 
tion of the will may be justly presumed. 
We have been referred to certain circum- 
stances for the purpose of coming to the 
conclusion that the case comes within sub- 
s. (3) to s. 16 of the Contract Act. Ihese 
circumstances are that although the defend- 
ant was only a partner to the extent of 
’ rd share in the business, yet by the bond 
he acknowledged a liability to the extent 
of R. 18,000 or Rs. 19,000, which, it is stated 
is much in excess of the amount for which 
he was really liable. It has also been staled, 
that the stipulation in the bond for p J 
meat of interest on default of pay^en t o 
any of the instalments as 
stipulation with regard to stock-ir. trade 

( 4 , 5 lnd. Gas. 9c; 11 0. L. J. 131. 
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show that the transaction was an uncon- 
scionable one. As I have already stated the 
defendant himself was examined in the 
case; but in his examination-in-chief I do 
not find that he made the least attempt to 
make out a case of undue influence at all. 
In cross-examination he states that at the 
time when the bond was executed the mat- 
ter was settled by one Devendra Nath 
Ghose, who is apparently an independent 
man and coal merchant and also by his 
own eldest brother one Prem Ohand 
Sarkar. The terms of the bond may be con- 
sidered to be stringent but there is no 
reason to suppose that the bargain was an 
unconscionable one. I am, therefore, of 
opinion that it has not been proved that 
there was any undue influence in conse- 
quence of which the defendant was made 
to execute this bond. So long as there 
is no agreement not to prosecute, and as 
I have said, there are no materials in this 
case upon which it may be held that there 
was such an agreement, there is nothing to 
prevent a creditor from taking a security 
for the payment of his debt, even if the 
debtor is induced to give the security by 
a threat of criminal proceedings: Flower v. 
Sadler (5) and Jai Kumar v. Gauri Nath 
( 6 ). 

The argument advanced before us to the 
effect that there was no proper adjustment 
of liabilities does not commend itself to 
me inasmuch as I am unable tv) find that 
there was either coercion or undue influence 
or want of free consent for any other reason 
which may be taken to have vitiated the 
transaction. Unless the bond can be im- 
pugned on that ground the admission made 
by the defendant himself as to his liabilities 
must be taken to be binding on him 
For these reasons, I am of opinion that 
the judgment of the learned Subordinate 
Judge cannot be supported and that it 
should be set aside and that a decree should 
be entered in favour of the plniutiff for a 
sum of Rs. 7,662-8- 0 with interest pend- 
ing thesuit at the rate of six per cent, per 
annum. 

The plaintiff appellant will be entitled 
to his costs in this Court and in the Court 
below. 

Greaves, J.— I agree. 
s - Order set aside. 

(5) ( 1883] 10 y. 1$. 1). 372. 

_ 8l f) 28 A* 3 A. L. J. 506; AAV. X. <1906) 

" 3Q ' ' 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 223 of 1922. 
December 11, 1924. 

Present .—Mr. Justice Yenkatasubba Rao. 
SUTRAME GOViNDA RAO -Plaintiff 
—Appellant 
versus 

ANUGODA MATADA RUDRAYYA 

AND OTHERS- DEFENDANTS— RESPONDENTS. 
Ciril Procedure Code (.let l »/ / ?wi.s >, g. II, (). 1 III, 
r. o' Set-off, legal or e quiiablc , pica of, whether ob- 
ligatory— Counter-claim, cause of action on, whether 
can be split up- Partial satisfaction by reduction of 
plaintiffs claim -Suit on balance of claim— lies 
judicata. 

A defendant is not under an obligation to pleau a 
set-off. legal or equitable, and his omission to do so 
docs not debar him front bringing a separate suit in 
respect of it. fp. 106, col. 2.] 

Mahabir Pershad Singh v. Macnaghlen, 16 C. 06 2; 10 
1. A. 107; 13 Ind. Jur. 133; 5 Sar. l\ C. J. 345; 8 Ind, 
Dec. \ s. s.) 451 (P. (' ». distinguished. 

Amcenammal v. Meenakshi, 00 Ind. Cus. 226; 12 L. 
\V. 173, not followed. 

Jenner v. Morris , (1861) 3 Dc(». I‘\ & J. 45; 45 li. R. 
705 at p. 708; 1 Dr. A* Sin. 218; 30 L. J. Cl*. 361; 3L 
T. 871; 7 Jur. (n. s.) 375; 0 W. K. 301: 130 R. R. 22, 
Pichiaii/ar v. Subbrayar , 20 Ind. Cas. 31; 28 M. L. J, 
513, relied upon. 

Inu suit by an agent against a principal foi* 
recovery of advances in respect of purchases of certain 
goods on behalf of the principal, the defendant is not 
bound to plead by way of act-nil a claim for damages 
for an unauthorised sale of other goods. If the 
plaintiff gives the defendant credit for a lesser price 
than tliet actually realized by him in respect of tho 
unauthorised sale of goals, a separate suit by the 
principal for the balance due on his claim is not 
birred by res judicata, [p. 468, col. 1.1 
Davis v. Hedges , i 1871) 6 Q B. 68/; 40 L. J. Q. B. 
276; 25 T. L. 155; 20 W. R. 60. Mondel v. StecL ( 184 D 8 
M. & W. S58; 151 E. R. 1268; 6 Dowl. ,s. s .) 1; 10 L.'j. 
Ex. 426; 58 R. R. 800, followed. 

Second appeal against a decree of the 
Court of the District Judge, Anantapur, in 
Appeal Suit No. 81 of 1924, preferred 
against the decree of the Court of the Sub- 
ordinate Judge, Anantapur, in Original 
Suit No. 15 of 1920. 

Mr. B. Somayya, for the Appellant. 

Mr. A.KrishnasKamy Iyer , for the Re- 
p opdents. 

JUDGMENT.— The question to be 
decided is, whether s. 11, C. P. C., bars the 
trial of the present suit. 

The facts may be shortly stated. The 
plaintiff is a trader in the Madras Pre- 
sidency and the defendant is his agent 
residing in the Presidency of Bombay. I 
shall, in my judgment, refer to the plaint- 
iff as principal and to the defendant as 
agent. The duties of the agent were to 
purchase goods for the principal, to ad- 
vance, if necessory, monies for that purpose 
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to sell the goods so purchased or to des- 
patch them to other constituents named 
the principal The agent 


v - -o-— hied 0. S. 

Ao Job of 1919 on the file of the Havari 

feub Court claiming the balance of the 
amount alleged to be due to him on account 
of the advances made by him for purchase 
of goods. In the plaint he gave credit for 
various sums including an item which 
represents the sale proceeds of 82 bags of 
chillies belonging to the principal. It is 
this item which has been the subject of 
controversy in this appeal. The suit was 
thus for tr,e recovery of the advances made 
less certain credits which inter alia in- 
cluded the sale proceeds referred to above. 
After the agent tiled the suit in the Havari 
Court, the principal insii'uted a suit in 
the District Court, Anantapur, claiming 
damages from the agent on the ground that 
sale of the 82 bags in question was unauthor- 
ized and contrary to instructions. The 
agent applied to the District Court under 
s. 10, C. 1*. C., for a stay of the later suit 
and it was accordingly stayed. The agent’s 
suit in the Havari Court was then taken 
up and tried. The principal raised the 
contention that a large sum was due to 
him in respect of damages for the un- 
authorised sale of 82 bags and if that 
amount was taken into consideration, the 
agent would be found indebted to him, far 
from his being liable to pay the agent any 
sum. At the trial, the oub-Judge of the 
Havari Sub Court directed the principal 
to pay a Court- fee on Rs. 3.U53-10-U, the 
amount which the principal claimed as due 
to him He, however, failed lo pay the 
Court-fee on the ground that he had already 
paid the requisite Court-fee on the plaint 
which he filed in the District Court, 
Anantapur. He requested the Judge not 
to raise an issue in regard to damages 
stating that he intended to have the claim 
to damages decided in the suit at Ananta- 
pur. The Sub-Judge of Havari according- 
ly gave no decision of the question re- 
lating to the unauthorized sale of the 82 
bags and passed a decree in favour of the 
agent fora certain sum. The principal has 
now asked the Anantapur Court to proceed 
with the trial of his own suit. The Sub- 
Judge of Anantapur dismissed the suit on 
the grouml that the trial of it is barred 
under s. 11, C. T. C. The District Judge of 
Anantapur in appeal lias confirmed the 
decision of the Sub- Judge. The principal 
Tius filed the present appeal. 
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I he point to be decided is whether the 
question of the principal’s right to claim 
damages from the agent has become res 
jndrcata. In the previous suit, the agent 
claimed the balance due in respect of the 
advances made by him in the course of 
the agency. Theie is no dispute that that 
amount was substantially due. The prin- 
cipal s main defence was that he was 
entitled to set off a certain sum of money 
as damages on account of the sale of the 
o 2 bags in question contrary to his instruc- 
tions. In effect, the principal admitted 
the amount due and claimed that on account 
of damages a different sum would be 
payable to him. This amounts to a plead- 
ing of a set-off. But as the sum claimed 
is not an ascertained sum of money, it is 
no doubt true that 0. IV, r. 6, 0. P. C., is 
inapplicable. But if cross-demands arise 
out of one and the same transaction or are 
so connected in their natuie and circum- 
stances that they can be looked upon as 
P a rt of one transaction, Courts of Equity in 
England have held that the defendant may 
be allowed to plead a set off although the 
amount may be unascertained. The doctrine 
of equitable set-off has been recognized by 
Indian Courts and it was open to the prin- 
cipal to plead in the former suit that an 
amount was due to him for damages. Under 
s. 11, Explanation 4, any matter which 
might and ought tohave been made a ground 
of defence in the former 6uit should bf 
deemed tohave been a matter directly and 
substantially in issue in lha't suit. There 
is no doubt that the claim to damages might 
have been a ground of defence in the former 
suit. The question then is, ought the claim 
to have been made a ground of defence or, 
in other words, was it incumbent upon the 
principal to claim in the previous suit the 
equitable set-off? 1 put the question in 
this way because although the principal 
raised the contention relating to damages 
in the first instance, his failure to have the 
issue tried leads to the same legal conse- 
quence as an entire omission to raise the 
plea. 

It is conceded at the Bar that a defendant 
is not under an obligation to plead a legal 
set-oif and that his omission does not pre- 
clude him from bringing a separate suit 
in respect of it. But it is urged that so far 
as an equitable 6et off is concerned, if the 
defendant fails to plead it, he dees so at 
the lisk of the question becoming res 
judicata. I cannot argee to this contgn- 
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tion. If there is no obligation on the part credit m the 3 “les t ion o^damaJctS 

of a defendant to plead see°^vhy 'he ha5 not become res ju^ cata the principal 

shoukf^be 1 in^aworse^ position in regard to will, ia effect be allowed to spht up hts 
an equitable set-oil which c.iggy - f ^ “Te fi'rt “ t&^bSSS 

Mahabir Perskad Singh v. Maenaghten (1) propriety of 1 :h P weed n tha^haa^o 
but a close examination of the facts of the be decided in this appeal [ 1 here is no 

case will show that this case does not Indian case on P . 
support his argument. It will be seen that clearly laid down in English decision that 


the mortgagor in that suit was given a 
decree for the rents which according to the 
present contention ought to have been 
claimed by way of set-otf in the previous 
suit by the mortgagee. The claim dis- 
allowed by the Judicial Committee was the 
claim to have the two decrees, the deciee 
in the mortgage suit and the decree in the 
rent suit, set-off against each other and to 
treat, as a consequence, the mortgage decree 
as of no avail. This is not an authority 
bearing on the question. 

The next case relied upon is Ameenammal 
v. Meenakshi (2). The facts are entirely 
different and such observations as there 
are in the judgment of Sadasiva Iyer, J., to 
the effect that it is imperative upon a de- 
fendant to plead an equitable set-off are 
obiter and are opposed to the practice and 
the decisions of the English Courts: see 
Jenner v. Morris (3), and 25 Halsbury’s 
Laws of England, page 485. Pichiaiyar v. 
Subbarayar (4) also supports my view. 

It is not obligatory, therefore, upon a 
defendant to plead an equitable set-off. 
But there is a feature in the present case 
which presents some little difficulty. In 
the agent’s suit he give credit for a certain 
item which according to him represented 
the sale proceeds of the 82 bags in question. 
A decree was passed on the footing that 
the principal was entitled to that credit. 
The effect of this is, that the principal has 
already obtained by virtue of this decree 
a portion of the damages which he claims 
he is entitled to. If in the present action, 
the Court comes to the conclusion that the 
principal is entitled to damages, it will 
become necessary to reduce the amount 
which otherwise may be awarded to him, 
by the sum for which he has obtained 

0 ( V IfA 6 ,® 2 ! ^ L 10 [: 13 Ind. Jur. 133; 5 Sar. P. 
U. J. 315, 8 Ind. Dec. (h. 3 .) 451 (P Q ) 

(2) 60 Ind. Caa. 226: 12 L. W 173 . 

(3) (1861) 3 De. G. F. & J. 45 ; 45 jj d 793 _ 700 . 

(4) 29 Ind, Cos, 34; 28 ILL. J. 513, 


this procedure is authorized. 

In Mondel v. Sleel (5) it was held : 

“ In all actions for goods sold and de- 
livered with a warranty, or for work and 
labour, as well as in actions for goods 
agreed to be supplied according toacontract, 
it iscompetent for the defendant to show how 
much less the subject-matter of the action 
was worth by reason of the breach of the con- 
tract ; and to the extent that he obtains, or 
is capable of obtaining, an abatement of 
price on that account, he must be con- 
sidered as haviog received satisfaction for 
the breach of contract; and he is preclud- 
ed from recovering in another action to 
that extent, but no more.’’ To take a con- 
concrete instance, suppose A entrusts 
his watch to B for repairs to bo effected. 
B effects the repairs but breaks the lid and 
delivers the watch to A. B sues A for 
Rs. 50 charges for repairing the watch. A 
may plead that he is not liable to pay B 
Rs. 50, because he estimates the damage 
to his watch bv the lid having been broken 
at Rs. 125. If A’s case is made out the 
suit of B is dismissed. This suit will not 
bar A from claiming in a separate action 
the balance of the damages payable to him, 
Rs. 75. The principle on which this deci- 
sion is based is that in truth there was no 
dividing of the cause of action, but the 
employer is merely allowed to defend him- 
self by showing how much less the subject- 
matter of the action was worth by reason of 
the breach of the contract. To the extent 
that he obtains an abatement of price or 
wages, lie must be considered as having 
received satisfaction for the breach of the 
contract and he is precluded from recover- 
ing in another action only to that extent. 
The previous suit does not operate as a 
bar to any further extent. This principle 
applies in action for goods sold and de- 
livered with a warranty as also for work 
and labour. The judgment of the Court 

(a) (1811) 8 U. 4 W. 858; 151 E. R. 1588> 6 tt™. 
(x. i.) 1; 10 L. J. Ex. 438; 58 R. R. 830. ’ 6 ^ 


. .. . In the matter 

which was delivered by Parke, B., traces the 
course of the decisions on this point and 
deals exhaustively with this subject. 

/Aaus v. Hedges (6) takes the matter a 
little further. The defendant lias the option 
to obtain an abatement in the first action, 
but lie is not bound to do so. Hannen, J. 
who delivered his own as well as Blackburn, 

-l. s judgment says at page 692*. 

\\ e have, though not without some 
doubt, come to the conclusion that the better 
rule is, that the defendant has the option, 
if he pleases, to divide the cause of action, 
and use it in diminution of damages, in 
which case, as Parke, B., says, he is conclud- 
ed to the extent to which he obtained, or 
was capable of obtaining, a reduction; or 
lie may, as in the present case, claim no 
reduction at. all, and afterwards sue for his 
entire cause of action." 

Going back to the illustration which I 
have given, ,1, the owner of the watch is 
not bound to plead in B's action that he 
is entitled to an abatement. He may allow 
a decree to be passed for the sum claimed, 
namely, Ks. 50 and bring a second suit for 
the damages sustained by him, namely, 
Ks. 125. The first action is not a bar to 
the second suit. In the case of Davis v. 
Ihdcjes (6) the process is described as divid- 
ing the cause of action, but nevertheless 
the second suit is not held to be barred. 
The point again is very fully considered in 
the judgment. 

Following these two decisions I hold 
that the question of the principal’s right 
to claim damages from the agent has not 
become res judicata. The second appeal 
is, therefore, allowed, the decision of the 
District Judge is reversed and the suit is 
remanded for trial on the merits. I make 
no order as to costs. The appellant will 
have a refund of the Court- fee paid on the 
memorandum of appeal in this and in the 
lower Appellate Court. 

As the Subordinate Judge’s Court at 
Anantapur is not in existence at present, 
the suit will bo tried by the District Judge 
of Anantapur. 

Appeal allowed ; 

v. n. v. Suit remanded. 

(G) (1871) G (.). B. 087 ; 40 L. J. Q. H. 27G; 25 1,. T. 
155; 20 W. It. GO. 

*Ko.ge of ' 1ST 1 <> Q. B . — [iid.] 
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CALCUTTA HIGH COURT. 
SPECIAL BENCH. 

Ordinary Original Civil Jurisdiction. 

June 19, 1925. 

Present: — Sir Lancelot Sanderson, Kt,, 
Chief Justice, Mr. Justice C. C. Ghose and 
Mr. Justice Buekland. 

In the matter of 'two ATTORNEYS. 

Attorney, duties of —Duly to Courts Breach of duty 
- High Court , disciplinary jurisdiction of— “Incor- 
porated Law Society, Calcutta,' whether can more 
High Court. 

An attorney, being an officer of the Court, owes a 
duty to the Court, as well as to his client, f p. 170. 
coJ.L] 

The ‘incorporated Law Society, Calcutta" is ccin- 
potenl to bring a breach of his duties by an attorney 
to the attention of the High Court, when the matter is 
brought to its notice. 1 1 >. 470, col. 2.] 

The plaint i IT in a suit, who had obtained an attach- 
ment of certain furniture before judgment, stored it 
at premises belonging to a charitable trust, under 
arrangement with the trustees. The furniture was 
sold after some months by the Sheriff, who realized 
the sale-proceeds. A claim was then made by the 
trustees upon the plaintiff for rent amounting to 
Ks. 3,250. The attorney who was acting for the 
plaintiff, thereupon, wrote to the Sheriff, asking for 
the amount to pay the rent, and enclosing the bill. 
The Sheriff sent the amount. The plaintiff, however, 
did not wish to pay the amount to the landlords, and, 
on his instructions, the attorney wrote a letter to the 
trustees repudiating all liability in respect of the rent 
of the premises, but “as a matter of grace" enclosing a 
cheque for Ks. 471 as a donation to the trust. The 
trustees brought the matter to the notice of the “In- 
corporated Law Society, Calcutta", and the latter 
moved the High Court in the matter: 

Held. (1) that the attorney made a serious mistake in 
making himself a party to the course adopted by his 
client, and that although it was not suggested that 
there was any moral turpitude on his part, yet he was 
guilty of a breach of the duty which he owed to the 
Court ; [p. 470, col. 1] # 

(2) that having regard to the way in which the money 
was obtained from the Sheriff, and the purpose for 
which it was obtained, the attorney should have in- 
sisted on his client paying the money to the land- 
lords in full, or returning it to the Sheriff. [imc/.J 

Rule obtained by the Incorporated Law 
Society, Calcutta. 

Mr. N. N. Sircar (with him Mr. B. k. 
Ghosh), lor the Society. 

Messrs. L.P. E, Pugh and T. Ameer Ah, 
for the first Attorney. 

Mr. H. D. Bose (with him Mr. 11. West- 
macott ), for the second Attorneys. 

JUDGMENT. 

Sanderson, C. J.— This is a Rule 
which was issued against two attorneys of 
the Court and which was based upon allega- 
tions contained in a petition, presented by 
the President of the Incorporated Law 
Society, Cacutto. 

In view of the course, which has been 
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adopted by the learned Counsel, who appear 
for the attorney, whose name stands first 
on the record, it is possible for me to deal 
with this matter shortly. 

It appears that one Gora, the plaintiff in a 
suit of Gora v. Templeton, instituted in the 
High Court, obtained an attachment of 
certain furniture before judgment. 

The furniture was in some premises in 
Calcutta which were rented at about Rs. COO 
per month. Apparently it was thought 
desirable on the part of the plaintiff that 
the furniture should be removed to premises 
which could be obtained at a less rental. The 
result was, that by an arrangement made by 
or on behalf of the plaintiff and the person 
representing a certain trust, the furniture 
was removed to and stored at premises 
belonging to the trust, namely, 81, Dhur- 
rumtolla Street. 

The Sheriff, who had attached the fur- 
niture, had nothing to do with this arrange- 
ment. 

The furniture was lying in the premises 
81, Dhurrumtolla Street for about 10 
months and was then sold. The proceeds 
of the sale were in the hands of the Sheriff. 
A claim was then made by the owners of 
the premises upon the plaintiff for rent at 
the rate of Rs. 325 per month. 

The attorneys, against whom this Rule 
was issued and who were acting for the 
plaintiff, wrote to the Sheriff on the 9th of 
May 1924 as follows : — " Perhaps you may 
remember thatourclient rented the premises 
No. 84, Dhurrumtolla Street for storing 
the furniture attached herein nnd the 
landlord has submitted his bill at Rs. 325 
per month. .We shall be much obliged 
u kindly send us your cheque for 

Rs. 3,-50 out of sale proceeds to enable our 
client to discharge the liability. We 
enclose herewith a copy of the said hill.’' 

Accordingly a cheque for Rs. 3,250 was 
sent to the attorneys by the Sheriff and a 
receipt was given dated the 13th of May. 
Ihe terms of the receipt were as follows:— 

Received from the Sheriff of Calcutta by 
cheque No 01 on the Imperial Bank of India 
he sum of Rs. (3,250 0 0) three thousand 
two hundred and fifty only being the 

^V heP ^" e , 3 ^- 8t - Dhurrumtolla 
Street from November 1922 to August 1923 
in the above cause." 

The cheque or its equivalent was handed 
by the attorneys to their client and they 

T lpt m° m him ia these ter ™ : 

- . Received from (the attorneys) the sum 


ATT0RN'EV9. 

of Rs. 3,2)0 being amount realized by 
them from the Sheriff of Calcutta for pay- 
ment of rent of premises No tH, Dhurrum- 
tolla Street which 1 undertake to settle 
with the landlord." 

It seems clear that the sum of Rs. 3,250 
was obtained by the attorneys from the 
Sheriff upon the representation that the 
money was due to the landlords of 84, 
Dhurrumtolla Street, for t lie rent of the 
premises and that if it were received from 
the Sheriff it would he paid in full to the 
landlords. 

When the attorneys handed the money to 
their client I have no doubt that it was 
expected that the client would pay the 
amount in full to the landlords. 1 think 
that is obviously the meaning of the re- 
ceipt which the plaintiff gave to the 
attorneys. 

It turned oat, however, that the attorneys’ 
client did not propose to pay the Rs. 3,250 
to the landlords. 

In my opinion, it was then the duty of the 
member of the firm of attorneys, who had 
this matter in hand, to have told his 
client in effect: “You must either pay 
this money (3,250) to the landlord in full 
or the money must be returned to the 
Sheriff" 

Instead of that being done the attorney, 
upon the instructions of hiS client, wrote 
to the trustees of the society a letter, the 
material part of which is as follows :— 
" Our client is informed by the Sheriff that 
you have sent in a bill to him in respect 
of the rent of the premises and he tells us 
that the Sheriff repudiates all liability in 
the matter on the ground that he* did 
not engage the premises. Our client also 
denies liability on the ground that he did 
not engage them but as a matter of grace 
he instructs us to send you as we do 
herewith a cheque for Rs. 474, the balance 
remaining in his hands out of the monies 
realized by the sale after deducting the 
exp8Q363 he has been put to. Our client 
considers this sum a very handsome dona- 
tion to charity in the circumstances." 

In my judgment, that is a letter which 
ought not to have been written and the 
attorney ought not to have made himself a 
party to the course adopted by his client 
The money had been obtained from th* 
Sheriff on the express understanding that 
the money was due to the owners of the 
premises and that the whole amount would 
be paid to them in respect of the rent of 
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the premises. But for that represen tatiou 
the money would not have been paid to the 
attorney by the Sheriff. Having regard to 
the way i n which the money was obtained 
from the Sheriff and the purpose for which 
it was obtained apart from other con- 
siderations, it is clear that the plaintiff 
in this suit was not entitled to retain the 
balance in his hands. The attorney, being 
an Officer of the Court, owed a duty to 
the Court, as well as to his client, and in 
my judgment the attorney made a serious 
mistake n the course which was adopted. 

If the money was not to be used for the 
payment of the rent, it should have been 
returned to the Sheriff. The learned Counsel, 
who appeared for the attorney, has stated 
that the attorney now recognises that a 
serious mistake was made. 

It is not suggested that there was any 
moral turpitude on the part of the attorney, 
lain of opinion, however, that there was a 
breach of the duty which the attorney owed 
to the Court. 

I understand that at some date, sub- 
sequent to the above-mentioned letter, the 
plaintiff sent a cheque for Rs. 800 to the 
owner of the premises but that sum was not 
accepted and the cheque was not cashed. 

The result is that at present no part of 
the Rs. 3,250 lias been used for the payment 
of the rent. The attorney, through his 
learned Counsel, has undertaken to return 
the sum of Rs. 3,250 to the Sheriff to-day, 
and, through his learned Counsel he has 
expressed his regret for the mistake, which 

was made. . 

In these circumstances and in view of the 
above-mentioned undertaking, my learned 
brothers and I are of opinion that with 
regard to the first attorney, on the record, 
it is not necessary for this Court to take 
any further steps or to make any order in 
respect of Rule, which accordingly is 
discharged. 

With regard to the second attorney on the 

. . I 1 1 1 - 1 . 1 ll. « t imA ll*l\ On 
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the Incorporated Law Society stated that 
if the first attorney would withdraw certain 
passages in the correspondence to which 
objection was taken, the Law Society would 
not ask for costs. The passages have now 
been withdrawn. Consequently we make no 
order as to costs. 

There remains one more matter to which 
I must refer having regard to certain re- 
mark which were made by the learned 
Counsel who appeared for the first attorney 
on the record, with regard to the action 
which was taken by the Incorporated Law 
Society. 

My learned brothers and I are of opinion 
that when the matter, which we have been 
considering, was brought to the notice 
of the Incorporated Law Society, it was 
competent to and proper for the Society to 
bring the matter to the attention of the 
Court. 

Ghose, J.— I agree 

Buckland, J.— I agree. 

n. h. Rule discharged. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeals Nos. 38 and 46 op 1923. 

July 24. 1925. 

Present : — Mr. Daniels, J. O., Mr. Dalai, 

A. J. C., Mr. Wazir Hasan, A. J. C., and 
Mr. Simpson, A. J. C. 

Babu ACHAL SINGH and another— 

Plaintiffs— Appellants 
versus 

Babuain SHAGHUNATH KUER 

Defendant— Respondent. 

Oudh Estates Act (1 of 1869), as amended by U, P. 
Act) III of 1910). «. ISA ( 2 ), (3>, 22-List II Estate- 
Will by taluqdar in favour of agnate— Ugatee not 
nearest agnate at time of testator s death - Will, whether 
governed by sub-s. (2) or sub-s. (8 1 of s. ^~StgiltrtUiM , 
form of- Registration Act ( XVI of 190b). ss.35, 1,2, *2. 
l’er Daniels. J. C.. and Simpson, A. J. C. (Dalai, A. J. 


With regard to ^““auerney *«>£*?* 

record, It is clear that at the time wnen lhs o u <lh Estates Act, where the succession is govem- 
nf this rase occurred, . » *>o a m in fnvmir of an asrnate who is 


the material incidents of this case occurred, 
he was notin India and he was in no way 
responsible for the matters, upon which the 
Rule was based. If that fact had been 
known to the Court at the time the applica- 
tion. for the Rule was made, I feel sure 
that the Rule would not have been issued 
rn his case. In the case of the second 
attorney on the record, therefore, the Rule 
is discharged. 

The learned Counsel who appeared for 


e l by s. 22 of the Act. in favour of an agnate who is 
not the nearest agnate of the testator at the time o 
the testators death, is governed by sub-s. (2) of s 13A 
of the Oudh Estates Act. as amended by the Uurtn 
Estates Amendment Act of 1910 and, therefore, a _ 
in favour of such a person duly executed and atteatea 
more than three months before the tea.ator s death ani 
registered under ss. 42 and 43 of the ^ r 
Act is. in all respects, a good and valid ons. [p. 4-b, 

Per Dalai, .1. • I . C.- -The plain meaning c/cLMd 
s. 13 A of the Oudh Estates Act is that itjndudes 
even- kind of heir mentioned in the amended s. 22 ol 
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the Act and no one else. Clause (10) of 9 . 22 provides not registered openly but deposited with 
only for the nearest male agnate and where a person 
is not such male agnate at the time of the testators 
death when the bequest takes effort he does not come 
under that clause, [p. 473. col. 1.1 
In interpreting cl. (2) of s. 13A of the Oudh Instates 
Act the Court has to look for possible heirs at the 
time of the taluqdars death and in cl. {10> of s. -- the 
only possible heir can be the nearest male agnate. 

[ibid.) 


Per Danitls, J. C .— The words “in the absence 


of 


the Registrar in accordance with s. 43 of 
the Registration Act. Under s. id- A of the 
Oudh Estates Act. as amended by local Act 
No III of 1910, a Will of ataluqdari proper- 
ty has to observe certain formalities which 
are more or less lig nous according to the 
class to which the beneficiary belongs. If 
the beneficiary is a person falling under cl. 

(1) of that section a Will to be operative 
need only lie executed and attested ; if he 
belongs to cl. (2) in addition to execution 
and attestation, it must be registered either 
openly or by deposit within a certain time 
of the testator’s death and of the date of 
the execution ; if he belongs to cl. (3) the 
Will besides being executed and attested 
must be openly registered with the same 
conditions as to time fixed for a Will in fav- 
our of a person of cl. 2 (2). There is no 
difficulty hvrre as to the period of time allow- 
ed by the Act. The Will was deposited 10 
years prior to the death of the taluqdar and 
two days after its execution. 

The point which arises for decision is 
whether Achal Singh is one of the persons 
included in cl. (2) of this section. At the 
time of his death the taluqdar had no son 
or any lineal descendant alive and he was 
the only son himself of his father. His 
mother pre-deceased him, but his widow was 
alive and is now defendant to the present 
suit. Achal Singh plaintiff belonged to a 
distant branch of the taluqdars family and 
counting according to degrees he would 
have been the next reversioner if fourteen 
intermediate relations had not existed. On 
these facts the learned Judge of the lower 
Court held that he was not a person includ- 
ed in cl. (2). 

I am in agreement with that finding. Sec- 
tion 13A is one of two sections which re- 
places and considerably alters s. 13 of Act 
I of 18t>9. The former section treated 
jointly transfers and bequests and in the 
amended Act the two are distinguished. 
In this case we are concerned only with a 

, , .. v , . -- bequest which is dealt with in s. 13A Con- 

executed, attested and deposited with the fining ourselves to a bequest the former 
Registrar. So far the decision of the Trial section reads as below : — 

Court was affirmed and the appeal of the “No taluqdar shall have nower to 

defendant Babuain Sagonath Kuar the bequeath his estate to any person not 

diamiL d ^ deC6aaed taiu( l dar has been being either J P D not 

f “ rfter Md U .h d e e orl e ar P ;°S‘T 

tha talvqdan property because the Will was and religion are subject ZvldhZl 8U( £ 


other heirs" iu cl. (2) of s. 13A of the Oudh Estates Act 
apply just os much to the absence of heirs who might 
take in priority under cl. (10‘ as to the absence of 
other heirs falling under els. ( lj to (9) of s. 22 of the 
Act. [p. 476, col. 2.J 

The classification introduced by 6. 13A of the Oudh 
Estates Act is a perfectly natural and intelligible one, 
namely, first the immediate heir and one or two per- 
sons who are grouped with him, then the remote heir, 
and lastly the person who is not a possible heir at all, 
and there is nothing either absurd or improbable in 
the Legislature enacting that when the estate is 
bequeathed to a kinsman of the testator it should con- 
tinue to be governed by the Act, whereas if it passes 
to a stranger it should not be so governed, [p. 477, 
col. 2) 

The difference between els. (2) and (3) of s. 13A 
of the Oudh Estates Act is that in the case of 
cl. (2) the Will may be registered by deposit with 
the Registrar in a sealed cover with the name of the 
testator and a statement oft‘he nature of the docu- 
ment, whereas in the case of' a person falling under 
the third clause there must be what may be called 
open registration, that is to say. the document 
must be registered with the same formalities as any 
ordinary deed. There is this further difference that 
by ss. 14 and 15 of the Act h Will in favour of any of 
the persons mentioned in rls. (1) and (2) of the sec- 
tion leaves the estate still subject to the provisions of 
the Act, whereas a Will in favour of a person under 
cl. (3), except where it is in favour of another taluqdar , 
takes the estate out of the Act and brings it under 
the operation of the ordinary law of succession, p. 476. 
col. 2.1 ^ 

First appeal from a decree of the Subordi- 
nate Judge, Rae Bareli, dated 26th of May 
1923, in Regular Suit No. 172 of 1921. 

Sir Dr. Tej Bahadur Sapru and Messrs. 
Bisheshwar Nath Sirivastava and Grija 
Shanker , for the Appellants. 

Messrs. P. L. Banerji , Ali Zaheer and 
Hasan Imam , for the Respondent. 
JUDGMENT. 

Dalai, A. J. C.— (February 19 , 1925).— 
Sahdeo Bakhsh Singh made a 
Will m favour of the plaintiff Achal Singh. 
This Bench has held that the Will was duly 


4/2 

ceeded to such estate .... if such taluqdar 

. . had died intestate, or 

(2) a younger son of the taluqdar in 

case the name of such tahnfdar appears in 
the third or the tifth of the lists mentioned 
in s. 8 ; 

Except by. . a \\ ill executed and attested 
not less than three months before the death 

°* l j ie testator in manner here in 

provided and registered within one 

month from the date of its execution." 

“Registered” here includes deposit under 
6. 15 of the Registration Act as enacted in 
the amending Act X of 1885. 

This Court interpreted the words “would 
have succeeded" widely and did not con- 
fine them to the immediate heir under s. 
14 of the Act. It was held here that the 
word included every heir mentioned under 
s. 22 of Act I of 180!) which laid down 
the special devolution of a laluqa by way 
of succession : line Jagatpal Sigh v. 
Thakuraui Balraj Knar (1). On appeal their 
Lordships held that a person who would 
have succeeded according to the provisions 
of the Act meant the person or one of the 
persons to whom the estate would have 
descended according to the provisions of 
the special clause of s. 22 applicable to the 
particular case. In that case the younger 
son of a taluqdar had acquired a taluqa from 
his father by bequest and their Lordships 
held that the property went out of the 
entail as laid down in s. 15. 

It appears that the taluqdars did not 
desire their estate to go out of the entail 
under such circumstances and their desire 
to continue the entail where a bequest was 
made to some one other than the immediate 
heir led to the amendment of the Act in 
1910. 

We are not concerned with, nor have we 
any evidence as to exactly what the taluq- 
dars desired. In my opinion codification 
in India is to a certain extent a gamble. 
First of all Indians have to express them- 
selves in a language which is after all 
foreign to them. Local Governments do 
not command the help of men trained in 
drafting laws and, even at the time of 
legislation, I do not think that it is settled 
accurately and in detail what a particular 
Act is required to provide for. There are 
vague notions to remedy an evil or to satisfy 
certain sentiments but the full details are 
not worked out. When this is m.v view of 

(!' n O. C. 150. 
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present day codification in India, argu- 
ments as to what the Legislature desired or 
did not desire leave me unimpressed. 

It will be safer for a Judge to give effect 
to the language of the Act apart from all 
other considerations. It is obvious that in 
cl. (1) the interpretation of their Lordships 
of the Privy Council given to the words 
“would have succeeded” is adopted and a 
daughter and daughter's son are added to 
that clause. Persons of the clause are de- 
fined as helow 

“To a person who might, in the absence 
of other heirs, have succeeded to such 
estate, portion or interest under the 
provisions of this Act applicable to such 
estate, had the person so bequeathing died 
intestate as to his estate, at the time when 
the bequest took effect." 

To my mind the plain meaning of these 
words is that the clause includes every kind 
of heir mentioned in the amended s. 22 and 
no one else. In s 22 the persons stated to 
be heirs under intestate succession are 

“(1) The eldest son and his male lir.cal 
descendants ; 

(2) if such e'dest son shall have died in 
the lifetime of the taluqdar, leaving male 
lineal descendants, then to the eldest and 
every other son of such eldest son succesive- 
lv, according to their respective seniorities 
and their respective male lineal descend- 
ants; 

(3> if such eldest sonshall have died in 
his father’s life-time, without leaving male 
lineal descendants, then to the second and 
every other son of the said taluqdar succes- 
sively according to their respective seniori- 
ties and their respective male lineal de- 
scendants; 

(4) in default of such son or his male 
lineal descendant, then to such person as 
the taluqdar shall have adopted and his 
male lineal descendants ; 

(5) in default of such adopted son and 
his male lineal descendants, then to the 
eldest and every other brother of such 
taluqdar according to their respective sen- 
iorities and their respective male lineal 
descendants; 

(G) in default of such brother and his 
male lineal descendants, then to the widow 
of the deceased taluqdar (provision being 
made in case of more than one surviving 
widow); 

(7) on the death of such widow, then to 
such son as the said widow shall, with the 
consent in writing of her deceased husband, 
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have a hp;;J and his male liueal descend- 
ants; 

( 8 j similarly every other widow ; 

■ 9) ia default of any such widow or any 
such adopted son, or his male lineal de- 
scendants, then to the mother of the 
tain 7 iar (widows and mothers have only a 
life estate); 

(lOj in default, of or on the death of such 
mother, then to the nearest male agnate 
according to the rule of lineal primogeni- 
ture.” 

We need not goon to cl. (11) because the 
plaintiff claims to belong to cl. (10). Clause 
( 10 ) provides only for the nearest male 
agnate and as the plaintiff was not such male 


the next heir would go to cl. (1). Every 
son of the taluqdar and the descendants of 
every such son are described in cl. (3) 
of s. 22 so they also will fall under cl. ( 2 ) 
of s. 13 A, similarly the adopted son and 
his lineal decendants— (cl. 4 of s. 22 ); all the 
brothers and their lineal descendants (cl. 5), 
every widow, her adopted son, and the de- 
scendants of that adopted son, els. (i, 7 and P), 
mother (cl. 9) and nearest agnate (cl. 111). 
All these persons according to the language 
of the Act come within cl. (2) of s. 13 A, so 
it is difficult to understand how brothers 
and sons would be barred from entry into 
cl. ( 2 ) if the interpretation put upon that 
clause by me is correct. 


agnate at the time of the laluqdars death 
when the bequest took effect he does not 
com? under that clause. This is the plain 
answer to the plaintiff’s claim. 

It was argued on his behalf that the 
nearest male agnate meant the entireclass 
of agnates and included every possible 
agnate. In my opinion such an interpreta- 
tion would be a contradiction of terms. 
In interpreting cl. (2) of s 13A we have 
to look for possible heirs at the time of the 
mitfar't death and in cl. (10) the only 
passible heir can be the nearest agnate. 
Sj-ne ridicule was cast by the learned 
Crms-d for the plaintiff-appellant on the 
expression used by the lower Court of a 
possibility upon a possibility. What the 
lower Court meant by that expression is 
obvious It meant that the Court has to look 
to possible heirs and not to heirs who would 
be possible on the disappearance of these 
possible heirs. We have already noticed 
the expression “in default" used at the com- 
mencement of every clause of intestate 
. successors beginning with cl. ( 4 ) of s. 22 and 

/!v* and (3) the right of members of 
; cl. (-) is stated to accrue on the death of 

° f , c ! (1) and that of cl - (3) on 
the death of the members of clauses (1) and 

• , e wo, ‘ds m the absence of other heirs" 

' II J ; a ' ,S3 of *■} i 3A mu3t given the 

sam. meaning W hat is meant is that all 
the parsons who could come under els. (1) to 

s° 13A S ' 22are mcluded iuthis cl- (2) of 

' n^ a Y g rf nt ° f l h - 6 a PP e » a ct’s learned 

ex w'nJ- hat °r , thl9 . mterpretation all 
ex^pt the immediate heir would be axclud- 

hi< HL n T^ StanC8 ’ T h e eldest son and 
5! o d |\ m? nt9 are mentioned in cl. ( 1 ) 

of a m fl They f W i l al i COm ° under cl - ( 2 ) 
ot s, I3A except the eldest son who being 


ii \v<i:>que:>uuiieu now me laiuquar will 
know who would be his nearest male agnate 
at the time of his death? The answer to 
this question being that lie would not 
know the argument was founded on this 
answer that the taluqdar would not know 
how to make a bequest in favour of a par- 
ticular agnate. The answer to such an 
argument is short. The ta luqdar must not 
take risks and should register a Will of 
his in favour of an agnate publiclv. If 
such an agnate happens to be the nearest 
male agnate at the time of the testator's 
death the estate will remain in the entail 
otherwise it will go out of the entail. In 
my opinion the laluqdars were more con- 
cerned with the preservation of the entail 
in certain cases than with doubt as to how- 
to register their Wills. Even where a Will 
is openly registered in favour of an agnate 
and that agnate at the time of the testator’s 
death happens to be the nearest male agnate 
the entail will not be broken because at 
the time the bequest took effect that agnate 
would come within cl. (2) of s. 13A. 

If the interpretation of the appellant that 
cl. ( 2 ) of s. 13A included every agnate of the 
taluqdar and every relation who may be an 
heir under cl. ( 11 ) of s. 22 were right, no need 
arose of enacting the w-ords "under the 
provisions of this Act applicable to such 
estate had the person so bequeathing died 
intestate as to his estate at the time when 
the bequest took effect." If all the agnates 
wereAo be included why should the possi- 
ble heirs be limited to the time when the 
bequest took effect? It should also he 
observed that cl. (3) is not relegated o 
strangers as would be the case if cl m 

6Very “ I ' MivaUe region of the 
Clause (10) of s, 22 does not designate a 
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class but only one person the nearest male 
agnate according to the rule of lineal pri- 
mogeniture at the time of the taluqdars 
death. It is noticeable that no intestate 
heir is mentioned as a class; for instance, 
the Act does not content itself by mention- 
ing brother in cl. (5) of s. 22 to indicate 
all members of that class but goes on to 
mention one brother after another and also 
provides for lineal descendants of each. 1 
am not in agreement with the interpretation 
put on the judgment of their Lordships of 
the Privy Council in Thakurain Bnlrnj 
Kunwar v. Rae Jagatpal Singh (2) that the 
person who would have succeeded indicat- 
ed a class of persons including the descend- 
ants of that person. The opinion of Pandit 
Kanhaiya Lai at present a learned Judge of 
the High Court of Allahabad appears to me 
to be correct that their Lordships interpret- 
ed the^e words as the immediate heir not 
including his descendants [Gliulam Abbas 
Khan v. Bibi Ummatul I'alima (3)]. I mention 
this point because an argument was sought 
to be founded on behalf of the appellant on 
an assumed analogy that just as the 
immediate heir as a class included, according 
to their Lordships, his descendants so the 
nearest male agnate in cl. (10) of s. 22 in- 
cluded every possible agnate. 

I would, therefore, hold that the Will in 
favour of Achal Singh does not operate as 
a bequest oitalu'idari property. 

The other issues which arise in this 
appeal are grounds of appeal Nos. 5, 0, 7 
and 9. Ground No. S was abandoned. It 
was admitted by the learned Counsel for 
the respondent lady that the lower Court 
omitted through an oversight to grant a 
decree to the plaintiff for Us. 1,900 which 
was the balance of the current account in 
the Allahabad Bank at the time of the 
taluqdars death and that the plaintiff ap- 
pellant was entitled to mesne profits in 
respect of village Paicharwa since the date 
o j the death of the taluqdar. 

The fifth ground of appeal urges that 
Rs. 7,600 which was in deposit in the Allah- 
abad Bank on the date of the taluqdars 
death belonged to the taluqdar and not 
to the defendant lady, his widow. The 
lower Court has held that this money was 
part of a gift of Its. 30,000 which the lady 

(2) 3 Ind. Cas. 359; 20 A. 393; 8 C. W . N. 699: 11 
H.,m. L. R. 516: 1 A. L. J. 38»; 7 O. C. 248; ol I. A. 

8 Sar. P. C. J. 639. _ „„„ „ _ r 

(3) :u lud. Cas. 718; 18 O. C. 188 at p. -38; 2 O. L. 

J . 636. 
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received from her father-in-law to whom 
the money was presented by her father 
The finding is one of fact and thelearned 
J udgeof the lower Court had the advantage 
of noting the demeanour of witnesses. We 
feel, however, that we cannot agree with 
this finding. The defendant lady did not 
offer herself for examination. A copy of 
the fixed deposit account (Ex. 91, p. 143) 
shows that this sum of Rs. 7,600 was de- 
posited in cash on behalf of the taluqdar 
by his agent Munshi Baqar Ali on 31st 
July 1917. Baqar Ali is still in the lady’s 
service but was not examined as a witness. 
The story that the money belonged 
to the lady is told by an inferior 
servant Gajadhar Prasad (D. W. No. 2). Ho 
narrates a strange story of the deceased 
taluqdars father leaving the sum of 
Rs. 30,000 with him for two months after 
the marriage of the lady. He goes on to 
state that B. Sheo Sahai ordered him to 
take the money to the zanana house and 
give it to the defendant. For some 20 years 
he had no knowledge as to what became 
of the money. Then suddenly in 1917 the 
lady gave him Rs. 7,600 to deposit in the 
Allahabad Bank. He took the money to 
the Bank which refused to accept it, the 
usual practice of the Bank was not to 
accept a deposit from a married lady whose 
husband was alive. Gajadhar Prasad there- 
upon referred the matter to the taluqdar 
who ordered that the money may be deposit- 
ed in his own name. The evidence of another 
servant Khuda Bakhsh is of no value. He 
deposes only to bringing a sum of 
Rs. 30,000 on his elephant as a present from 
the lady’s father to B. Sheo Sahai. He has 
no knowledge of the alleged deposit nor 
of B. Sheo Sahai making over any sum to 
the lady. No accounts were produced to 
show that subsequent to 1917 the taluqdar 
paid interest on this 6um to his wife. On 
behalf of the plaintiff it is proved by 
reference to an account in the District 
Co-operative Bank of Rae Bareli (Ex. 93, 
page 221) that only a day previous to the 
deposit of Rs. 7,600 in the Allahabad Bank- 
the taluqdar had withdrawn Rs. 7,530 and 
odd from the Co-operative Bank. It is 

true that there is nothing to connect the 

two sums but the proximity of the nates 
and the close identity of the amounts satisfy 
us that it was this sum with a small addi- 
tion which was taken to the Allahabad 
Bank and deposited there. Better evidence 
to prove ownership of this amount, if H 
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did belong to the lady, was within her con- 
trol and was withheld from the Court. The 
conclusion is that such evidence if produc- 
ed would not have favoured her case. W e 
hold that tliis sumofRs. 7, GUO belonged to 
the laluqdar and not to the lady and that 
the plaintiff is entitled to receive it. 

As to ground No. 7 it was admitted that 
the decree ought to have been passed in the 
plaintiff's favour on this account for 
Rs. 1,950. This valuation of List A of the 
plaint was admitted by the defendant (see 
page 33 of the printed record, Part 1). The 
list is printed on page 9 of the printed 
record. As to plaintiff’s further claim 
for Rs. 1,000 as price of 22 guns (item 
No. 13 of his list) it is not proved. The 
lady has denied possession of the guns 
and there is no evidence produced by the 
plaintiff to the contrary. 

My learned senior colleague is not in 
agreement with me in my decision on the 
question of law. He agrees in the other 
findings. The question of law, shall, there- 
fore, be referred under s. 98, C. P. C„ to 
another Judge of this Court for decision. 

In any case the appeal must succeed 
with proportionate costs in the following 
matters 

(1) The plaintiff shall be entitled to re- 
cover the deposit of Rs. 7,600 from the 
Allahabad Bank. 

(2) He shall be entitled to recover 
Rs. 1,900 balance of current account in the 
Allahabad Bank. 

(3) The valuation of moveables (see list 
printed at page 344) shall be altered from 
Rs 1,015 to Rs. 1,960. 

(4) The plaintiff shall be declared entitled 
to mesne profits of the Paicharwa properly 
from the date of the taluqdar's death to the 
date of his taking over possession of that 
property from the defendant lady. 

A decree shall be passed granting the 
above reliefs to the plaintiff in addition to 
the decree passed in his favour by the lower 
Court. 

It my learned colleague’s opinion prevails 
the plaintiff shall be further decreed pos- 
session with mesne profits of all the taluq- 
dan properties of List A of the plaint Nos. 1 
to 6. If the point of law is decided against 
the plaintiff-appellant his appeal as regards 
thetaluqdan property shall be dismissed. 

parties shall receive and pay costs ac- 
cording to their final success and failure. 

P a nlela, J. C.— (February 23, 1925).- 
The question of law which arises in this 
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appeal is whether a Will executed on 18th 
June 1910 by Babu Salideo Bakhsh Singh, 
Taluqdar of Osah in favour of the plaintiff- 
appellant Babu Aclial bingh alias Madho 
Singh was executed in accordance with the 
requirements of s. 13A of Act 1 of 1859, 
(hereinafter referred to as the Act) as 
amended by U. P. Act III of 1910. The 
Will was executed in accordance with sub- 
s (2) of that section, that is to say, it was 
duly executed and attested more than three 
months before the testator’s death, and was 
registered under ss. 42 and 43 of the Indian 
Registration Act two days after its execu- 
tion. It was not registered with the form- 
alities required bysub-s. (3), that is to say, it 
was not registered under the ordinary law- 
relating to the registration of documents 
other than Wills in accordance with s. 35 
of the Act. The question is whether the 
plaintiff is a person falling under sub-s. (2) 
or sub-s. (3) of s. 13A. If he comes under 
the former sub-section the Will was in all 
respects a good and valid Will, if he comes 
under sub-s. (3), the Will is invalid in respect 
of any property coming under the provi- 
sions of the v Act. The learned Subordinate 
Judge has taken the latter view and has, 
therefore, dismissed the plaintiff’s suit 
in respect of all the taluqdari property of 
the deceased. The remaining plaintiffs are 
the heirs of Raja Rameshwar Singh to 
whom Babu Aclial Singh sold part of the 
estate for the purpose of obtaining funds to 
finance the litigation. The defendant 
Babuain Saghunath Kunwar is the widow of 
the deceased and is entitled to succeed to 
the estate under s. 22 (0) of the Act in 
the event of the Will being held invalid. 

The estate is one entered in List II of the 
lists prepared under s. 8 of the Act and the 
succession is governed by s. 22. The 
plaintiff and the deceased were both des- 
cended through males from a common 
ancestor, though in different liues. The 
plaintiff was not, in the events which 
happened, the nearest male agnate when 
the succession opened, but he would have 
been entitled to succeed under s. 22, cl. 
(10) if certain other persons, including his 
own father, who were nearer to the testator 
in agnatic relationship, had pre-deceased 
the testator. 

The question of law which arises appears 
to me to admit of only one answer, and it is 
not the answer which the learned Subordi- 
nate Judge has given. Section 13 A divides 
possible legatees into three classes, Sqb- 
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se'tion 1) applies to the person who would 
have succeeded to the estate under the Act 
if the testator had died intestate at the time 
when the bequest took effect, that is to say, 
the immediate heir. With him are grouped 
the daughter, the daughter's son and the 
younger son of the testator. The only ques- 
tion of interpretation which is likely to 
arise under this sub-section is whether, when 
the immediate heir is the testators son, it 


applies to a Will in favour of that son. 

In the case Of a Will in favour of these 
parsons no registrat ion is necessary. 

In the case of a Will in favour of any 
person not included in cl. (1) certain ad- 
ditional formalities are. required one of 
which is that the Will must have been 
presented for registration within one month 
of its execution and it must have been regis- 
tered. The difference is that in the case of 
cl. (2) the Will may be registered by deposit 
with i he Registrar in a sealed cover with the 
name of the testator and a statement of 
the nature of the document vh-reas in 
the case of a person falling u ider the 
third clause there must be what may lie 
called open registration, that is to say, the 
document must be registered with the same 
formalities as any ordinary deed. There is 
this further difference that by ss. 14 and 1.) 
a Will in favour of any of the persons 
mentioned in els. (1) and (2) leaves the 
estate still subject to the provisions of the 
Act, whereas a Will in favour of a person 
under cl. (3), except where it is in favour 
of another tulugdar, takes the estate out of 
the Act and brings it under the operation of 
the ordinary law of succession. The second 
clause, omitting words which are immaterial 
for the purposes of this case, applies to a 
Will in favour of “a person who might in 
the absence of other heirs, have succeeded to 
such estate under the provisions of this Act 
applicable to such estate had the person so 
bequeathing died intestate as to h,s estate 
at the time when the bequest took effect, 
that is to say it applies to any person 
who is a possible heir to the estate Now 
the plaintiff comes precisely within the 
language of this clause. It is common 
Iround that he is a person who would have 
speeded to the estate had no nearer he r 
been in existence at the testators death 
The language of that section bein 0 clear 
and applying exactly to the circumstances 
behre us, it would seem that there is 
nothing more to be said. Any enquiry as to 
the j. aliens of the Legislature becomes 


unnecessary, though in fact there is no 
reason to suppose that such enquiry would 
lead to any different result. 

The view pressed by the respondent’s 
learned Counsel and accepted by the Sub- 
ordinate Judge is that because the plaintiff 
was in fact not the nearest agnate at the 
death of the testator, therefoie, he does not 
come within the clause. He wishes to read 
the sub-section as if it ran, in cases to which 
s. 22 applies, “to a person who might, in the 
absence of any heir belonging to any of the 
prior classes mentioned in s. 22, have suc- 
ceeded to such estate had the person so 
bequeathing died intestate.” 

The words “in the absence of other heirs" 
apply just as much to the absence of heirs 
who might take in priority under cl. 
(10) as to the absence of other heirs falling 
under els. (1) to (!)). 

The reasons which led to the passing 
of the Act lend further support to this 
view. It is common knowledge, and is 
the case of both parties to this appeal, 
that the main reason for the amendment 
of the law by Act III of 1910 was the 
decision of their Lordships of the Privy 
Council in Thakurain Balraj Kunxoar v. 
Rae Jagatpal Singh (2) which reversed 
the decision of this Court in Rue Jagatapal 
Singh v. Thakurain Balraj Kumvar (1). 
The law as laid down by their Lordships 
was not acceptable to the taluqdars and 
6teps were taken to alter it. In the judg- 
ment of this Court which their Lordships 
reversed Mr. Spankie had said : 

“The testator ought to be in a positon 
to know whether or not his legatee will 
hold the estate subject to the same rules 
of succession as himself, because he may 
wish that his legatee should hold the 
estate subject to those rules of succession. 
Hecannot giveeffect to such wish unless the 
words refer to a legatee who may possibly 
succeed to his estate if he were to die in- 
testate." 

The view taken, therefore, was 

(1) that the testator when he makes 
his Will ought to he in a position to 
know whether the bequest will have the 
effect of taking the estate outside the Act 

or not, and . . . . . 

(2) that it ought to remain subject to 

the Act if it was bequeathed to a person 
who might possibly have succeeded. It 
the view taken by the respondent is correct 
neither of these objects has been attained 

by the amending legislation. The defend- 
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ant’s whole case depends on the contention 
that the second lias not been attained. As 
regards the first the validity of the Will, 
according to the defendant’s interpretation, 
must depend on a variety of uncertain cir- 
cumstances. Suppose the two nearest 
agnates to be lather and son. Then the 
validity of a Will in favour of the son made 
in accordance with sub s. (2; of s. 13 A will 
depend on whether the father survives the 
testator or not. Even a Will in favour of the 
nearest agnate at the time when it is made 
may turn out to be invalid, for a posthumous 
son maybe born in an elder line. 

1 have passed over in silence a good deal 
. of what the learned Subordinate Judge lias 
said on this issue because I agree with 
the learned Advocate for the appellant that 
there are some passages from which it is 
impossible to extract any intelligble mean- 
ing, while others are wholly irrelevant to 
the matter at issue. What the learned 
Subordinate Judge means by talking'hbout 
a possibility upon a possibility 1 cannot 
pretend to say. The simple question for 
decision is whether the words “in the 
absence of nearer heirs" include the ab- 
sence of nearer heirs under cl. (10) of s. 22, 
or are confined to the absence of heirs 
who would take under the preceding 
clauses. Nor can I follow him in drawing 
any conclusion from the absence of the 
words “and his male lineal descendants" 
in cl. (10) of s. 22. He is willing to allow 
that a Will in favour of any descendant of 
a brother, however remote, is governed by 
sub s. (2) of s. 13A because the male lineal 
descendants of the brother arementionedin 
s. 22 (5), but would exclude a Will in favour 
of the second nearest agnate because the 
words “male lineal descendants" do not 
occur in s. 22 (10). But on any construction 
of s. 13A these words are unnecessary. 
When the Legislature is dealing with a 
single line of succession such as that of 
a brother or a son they are appropriate, 
but they are quite out of place in 
dealing with an agnate. Inasmuch as the 
nearest agnate is to be found according 
to the rule of lineal primogeniture, as soon 
as the father dies the son becomes the 
nearest agnate in his place. As soon as 
that particular line is exhausted the senior 
representative of the next senior branch 
becomes the neatest agnate. In fact as 
soon as the nearest agnate dies the next 
. nearest steps automatically into his place 
A P er6 °n who would be a remote agnato 
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in presence of another agnatic heir becomes 
at once the nearest agnate in his absence. 
It is argued that what appears to be 


the natural construction of the Act would 
lead to results which the Legislature could 
not have contemplated, because if so, a 
Will in favour of any possible heir, however 
remote, will have the effect of maintaining 
the character of the property as an estate 
as defined in the Act. It docs not appear 
to me that there is anything improbable 
in the Legislature having contemplated this 
result. The classification introduced by 
s. 13A is a perfectly natural and intelligible 
one, namely, first the immediate heir and 
one or two other persons who are grouped 
with him, then the remote heir and, lastly, 
the person who is not a possible heir at 
all; and there is nothing either absurd or 
improbable in the Legislature enacting that 
when the estate is bequeathed to a kinsman 
of the testator it should continue to be 
governed by the Act, whereas if it passes 
to a stranger it should cease to he so 
governed. 

The defendant's Counsel supports his 
argument by a reference to cl. (11) of s. 22 
under which cognate heirs are allowed To 
succeed in default of agnates, on the ground 
that this widens the scope of s. 13A (2) too 
much. Now there are two possible views 
of cl. (11). It may be said sub s. (2) of 
that s. 13A does not apply to such an heir 
at all, because he takes not under the 
special rules of succession contained in tlie 
Act but under the ordinary law of in- 
heritance applicable to the testator’s family 
or it may be said that though lie would 
have been the heir apart from the Vet 
yet he does in fact take by reason of* cl 
(11) winch might equally well have prescrib- 
ed a different line of succession The 
question is quite independent of the con 
struction of s. 13A, and if the hitter view 

is to be adopted for the purpose of testing 

the plaintiffs case it must equally be 
adopted for testing that of the defendant 
But on the defendant's view of s 13 A 
leads to a manifest absurdity. Defendan 
sajs that the person to whom s 13 A 
applies must be a person who at the timT 

of the testators death is named in s So 

Under cl. (1U) the heir will be the pS4n 

who happens to be the nearest agaaTo 
at that time. » Iia(0 

Under cl. ill) he will ti,„ , 
cognate. The defendant's construction 08 ? 
1U lea* to this maaifcat absurdiu! 
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that whereas according to the scheme 
of the Act cognates can only lake when 
all the agnates are exhausted yet a Will 
in favour of the second nearest agnate 
at the testator's death is governed by 
sub-s. (3) of s. 13A, while a Will in favour 
of the nearest cognate is governed by 
sub-s. (2). 

If the Legislature intended sub-s. (2) of 
s. 13A to apply to any possible heir under 
the Act it is difficult to see what language 
it could have used more apt to convey that 
meaning than that which is found in the 
section. Possible heirs and persons who 
might in the absence of other heirs 
have succeeded are equivalent expres- 
sions. If, however, it intended the con- 
struction for which the defendant contends 
it must be conceded that the language 
employed is singularly ill-adapted for the 
purpose it had in view. I have no doubt 
that the plaintiff’s construction is the 
correct one, and I would accordingly allow 
the appeal and decree the suit in respect 
of the taluqdari property. 

As regards the other questions which 
have been argued I agree with the judg- 
ment of my learned colleague. 


not the nearest agnate at the time of the 
testator’s death, is governed by sub-s. (2) 
or sub s. (3) of s 13A of Act I as amended 
by the Oudh Estates Amendment Act of 
1910.” 

It is agreed by Counsel on both sides that 
the questian of law arising in the case is 
slightly narrower than this. It refers to a 
Will made by a taluqdar whose name is en- 
tered in List No. 2 of the Act. It is also 
restricted to a bequest in favour of a male 
agnate who is not the nearest male agnate. 
Section 13A runs as follows:— 

“No taluqdar or grantee, and no heir or 
legatee of a taluqdar or grantee and no 
transferee referred to in s. 14, and no heir 
or legatee of such transferee, shall have 
power to bequeath his estate, or any portion 
thereof or any interest therein:— 

(1) (a) to a person who would have suc- 
ceeded to sucli estate, portion or interest 
under the provisions of this Act applicable 
to su<4> estate, had the person so bequeath- 
ing died intestate as to his estate, at the 
time when the bequest took effect, 

(6) to his daughter, 

(c) to a son of his daughter, or 

(d) to a younger son, 

except by a Will duly executed and attestr 


ORDER. 

Daniels, J. C., and Dalai, A. J. C. 

—(February 23, 1925).— Under s. 98 of the 
C. P. C. we refer for the decision of a third 
Judge the following question of law on 
which wc differ: 

Whether a Will made by a talqudar in 
favour of an agnate of the testator who is 
not the nearest agnate at the time of the 
testator’s death is governed by sub-s. (2) 
or sub-s. (3) of s. 13A of Act I as amended 
by the Oudh Estates Amendment Act of 

As the present Second Additional Judicial 
Commissioner was Counsel for one of the 
parties in the Court below a date will be 
fixed in April when it is expected that there 
will be a J udge on the Court capable of deal- 
ing with the reference. 


JUDGMENT. 

Simpson, A. J. C .—(July 13, 1925). 
-Under s 98 of the C. P. C. the following 
question of law has been referred to me 
my learned colleagues Daniels and Dalai 
having differed. 

“Whether a Will made by a taluqdar in 
favour of an agnate of the testator, who is 


I 

(2) to a person who might, in the absence 
of otherheirs, have succeeded to such estate, 
portion or interest under the provisions of 
this Act applicable to such estate, had the 
person so bequeathing died intestate as to 
his estate, at the time when the bequest 

took effect, , , . , 

except by a Will duly executed and attested 

not less than three months before the death 
of the testator and presented for registration 
within one month from the date of its execu- 


>n and registered ; 

(3) to any person other than a person 
entioned in els. (1) and (2), 
except by a Will duly executed and attest- 
1 not less than three months before tne 
-ath of the testator and registered accord- 
<» to the law for the time being in force 

fating to the registration of assurances 
it presented for such registration within 
ie month from the date of its execution. 

In order to ascertain who tin e P er s° ns 1 a [ 
ho would have succeeded to the estate in 
ise of intestacy it is necessary to look to 
22 of the Act, which runs as follows. 

“If any taluqdar or grantee whose name 

mil be inserted in *».““?’• She* o, 
[ the lists mentioned in s. 8, or his neir 
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legatee, or if any taluqdar, grantee, heir or 
legatee whose name shall be inserted in 
the list referred to ins. 31 A, sub-s lot, tr 
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Act such consent shall be expressed by 
means of a regish ml instilment or by 
means of a Will tr codicil, executed and 
attested in the manner aquiied by this 
Act; 

(8) or on the death of such first mariied 
widow and in default of a son adopted 
by her with such consent as aforesaid, and 

% • % % i t t » • « 


s 


the list 

his heir or legatee, shall die intestate a 
to his estate, such estate shall descend as 
follows, namely:— 

(lj to the eldest son of such taluqdar or 

grantee, heir or legatee, and his male u., uiuuoaiu, ami 

lineal descendants, subject to the same con- his male lineal descendants, then to the 
ditions and in the same manner as the other widow, if any, of such taluqdar or 
estate was held by the deceased; grantee, heir or legatee, next in order 

(2) or if such eldest son of such taluqdar of marriage, for her life, and on the 

or grantee, heir or legatee, shall have died death of such other widow, to a son adopt- 
in his lifetime, leaving male lineal descend- ed by her with such consent as aforesaid, 
ants, then to the eldest and every other and his male lineal descendants; or in 
son of such eldest son, successively, accord- default of such adopted son, then to the 
ing to their respective seniorities, and their other surviving widows in the order of their 
respective male lineal descendants, subject _ respective marriages for their respective 
as aforesaid; lives and on their respective deaths to the 

(3) or if such eldest son of such taluqdar sons so adopted by them respectively and 
or grantee, heir or legatee, shall have died to the male lineal descendant of such sons 
in his father’s lifetime without leaving male respectively, subject as aforesaid ; 

lineal descendants, then to the second- and (9) or in default of any such widow or any 
every other son of the said taluqdar or such adopted son or any such male lineal 
grantee, heir or legatee, successively, accord- descendants, then to the mother of the de- 
mg to their respective seniorities, and their ceased taluqdar, or grantee heir or legatee 
respective male lineal descendants, subject for her lifetime only 
as aforesaid ; ~ ‘ 

(4) or in default of such son or his male 
lineal descendants, then to such person as 
the said taluqdar, or grantee heir or legatee 
shall have adopted, and his male lineal des- 
cendants, subject as aforesaid; 

(5) or in default of such adopted son, or 
his male lineal descendants, then to the 
eldest and every other brother of such 

■ T 1 • . 


Explanation : — In this clause the word 
‘mother’ does not include a step-mother; 
and in the case where the deceased \va 9 
an adopted sor, it means that wife or 
widow of the father who joined in or made 
the adoption, or, if the adoption was made 
by the lather alone and there are at the 
time of the deal h of the deceased more 
. 7 ; i — r — widows than one, it means the n «a whn 

taluqdar or grantee, heir or legatee, succes- was first married, and, on her death 

sively, according to their respective senior- other surviving widows in the oSe/nf 

itiefi. Aim their rpcno^tiuo molrt .1 0 ***'■ Older Oi 
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lties, and their respective male lineal des- 
cendants, brothers of the whole blood and 
theirdescendants being preferred to brothers 
of the half blood and theirdescendants, sub- 
ject as aforesaid; 

(6) or in default of any such brother, or 
his male lineal descendants, then to the 


their respective marriages in succession; 

(10) or in default of or on death of such 
mother, then to the nearest male agnate 
according to the rule of lineal primogeni- 

(11) or in default of any such agnate, 

widow of the d eeeased laluqdar or **gra n tee iSutedto JTZ would have bee » 
heir or legatee, for her lifetime only or if 1 b •' * eS ‘ ate under the 

there be more widows than one o the Son „ t •[’ wl I lch P ersons of the 
widow first married to such taluqdar ol g Se hek on 1 ® °L SUCh or 

ST' heiror legalee ' ,or 

( 7 ) and on the death of such widow, then shX^end Z* „ S ° - en ! itled ' the estat 
to such son as the said widow shall, with the in* L thl firLi® sl , ngle L person accord 
consent in writing of her deceased h™Ld “f; L U °™S ™ «■ lh « » to say 


«War or grantee, he. » *g»,ee, are sS* 
my; llsr llfeUme thaf . when there are ' more 

(7) and on the death of such widow, then sS desomd S ° • en ! itled ' ll >® estate 
> such son as the said widow shall, with the ine to ttafilL S1 , ngl ,e . P«*on accord- 

consent in writing of her deceased Sand fi JKL? l g ruI ? s ‘ that is to sa >' 

have adopted, and his nUalSS coiled h .? 016oos •» 

ante subject as aforesaid ; ° 3 “°°? relat >onship and soma 

.Provided that, after the expiration of shall Sde* the th , 6 Wood relatione 
■«u months from the oommenoement of this («) where sming 
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are related by the whole blood and some 
by the half blood, those related by the whole 
blood shall exclude those related by the 
half blood ; 

(Hi) where, subject to the provisions of 
the rules (i) aud (ii), among such persons 
some are related through males only and 
some through females, the persons related 
through males only shall exclude the 
others; and amongst the others those 
shall be preferred in whose relationship 
the steps from the deceased proceed furthest 
through males ; 

(('.) where among such persons some 
stand in a nearer and some in a more re- 
mote relationship to the deceased, but both 
arc equally qualilied under the three preced- 
ing rules, those in the nearer degree shall 
exclude those in the more remote ; 

(r) where such persons stand in equal 
degree of relationship to the deceased and 
are equally qualilied under the four pre- 
ceding rules, the estate shall descend to the 
eldest male in the senior line, but if there 
be no male heir in that line, then to the 
eldest male in the next senior line in which 
there is a male heir; and if there be no 
male heir in any line, then to the eldest 
female in the senior line.” 

In the present case the taluqdar made a 
Will in favour of the plaintiff, Achal Singh, 
who is his male agnate, but not the nearest 
male agnate. I have to decide whether 
Achal Singh is a person, who might, in the 
absence of other heirs, have succeeded to the 
estate if the testator had made no Will. The 
heirs in intestacy are to be found ins. 22, 
and we are concerned with cl. (10). The 
questions I put to myself are these:— 

Q. Would Achal Singh have succeeded 
to the estate if the testator had died 
intestate ? 

A. No. 

(}. Why not? 

A. Because he would have been excluded 
by nearer heirs. 

’ Q. Might he, in the absence of other heirs, 
have succeeded to the estate? 

.1. Yes. , , , 

My decision on the point of law, therefore, 

is that the Will is governed by sub-s. (2) of 
s. 13A of the Act. 

FINAL JUDGMENT. 

Dalai, J. C. and Wazir Hasan, A. 
J. C.-[ luly 24, 1V25). The reference has 
been decided by a learned Judge of this 
Court in favour of the plaintiff-appellant. 
This appeal shall, therefore, be decreed in 
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the terms mentioned in Mr. Dalai’s judgment 
of 19th February 1925 

(1) The plaintiff is hereby decreed posses- 
sion with mesne profits of all the talvadari 
properties of List A of the plaint Nos. 1 to 6. 

(2) The plaintiff shall be entitled to re- 
cover Its. 7, GOO from the Allahabad Bank. 

(3) He shall be entitled to recover Rs. 1,900 
balance of current account in the Allahabad 
Bank. 

(-1) The valuation of moveables (see list 
printed at p. 314) shall be altered from 
Rs. 1,015 to Its 1,960. 

(5) The plaintiff shall be declared entitl- 
ed to mesne profits of the Paicharwa pro- 
perty from the date of the tal uqdar's death 
to the date of his taking over possession 
of that property from the defendant lady. 

The reliefs are granted to the plaintiff in 
addition to the decree passed in his favour 
by the lower Court. 

The plaintiff has practically succeededin 
obtaining all that he desired so he shall 
receive costs of both the Courts. 

g. h. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1719 

of 1923. 

April 30, 1925. 

Present:— Mr. Justice Cuming. 

KAHUNA CHARAX DAS-Defendant 
—Appellant 
versus 

KRISHNA SUNDAR MAJUMDAR- 
Pla i n t i p f —Res pon dent. 

Kes judicata— Appeal— Issue decided by Trial Court 
not decided by Appellate Court— Possession, suit for— 
Title -Burden of proof. 

When the judgment of a Court of first instance 
upon a particular issue is appealed agaimt, that judg- 
ment ceases to be res judicata and becomes res 
subjudicc and if the Appellate Court declines to decide 
that issue and disposes of the case on other grounds, 
the judgment of the First Court upon that issue is no 
more a bar to a future suit than it would be if Hint 
judgment had been reversed by t he Court of Appeal, 
[p. 481, cols. 1 & 2.] 

Silvan, v. Silvaru, 6 15. 110; 3 lnd. Dec. (N. s.) 531, 
relied on. 

In a suit for declaration of title mid for possession 
the plaintiff must prove his own title and cannot suc- 
ceed on the mere finding that the defendant lias no 
title, [p. 481. col. 2.] 


t;. I|moi,wi. -i ... . • • 

Appeal against the decree of the 
Judge, Noakhali, dated the 12th March 
reversing that of the Muirsif, i-rrst Court 
at Sudharam, dated the 26th February 1921, 
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for of a Court of first instance upon a particu- 
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Bata Jatinira ' Man Cho.M'.rj, .... - — y iosl , tha , judgment 

Babu lUamndra Nath Roij, for the Appei ^ bg m judicata and becomes res 

'“‘abu B..K. (M. Baneejee, for the of 

Re Tiin d r WENT -In this suit out of the case on other grounds, the judgment of 

SSS5S 

of Appeal”. This is the principle enunci- 
ated in the case of Nilvaru v. Nilvaru (1), 
and applying this principle to the present 
case it seems quite clear to me that the 
Appellate Court did not decide the issue 
as to whether or not the defendant in that 
case who is the plaintiff in the present case 
had or had not a title to the land. The 
only question which the learned District 
Judge decided was whether the plaintiff 
who is the defendant in the present suit 
had any title and he decided that he had 
not. In the present suit the plaintiff, who 
was the defendant in the former suit, 
prayed for a declaration of title and for 
possession. He has, therefore, as against 
the defendant to prove his title. It is not 
sufficient for him to say that the defendant 
in this suit has no title which is the only 
question which was decided in the other 
suit. He must prove his own title in order 
to succeed. In this view of the matter I 
think the former judgment does not. ope- 
rate as res judicata so far as the title of 
the plaintiff in the present suit is concern- 
ed. I, therefore, set aside the judgment 
and decree of the learned District Judge 
and send the case back to him in order that 
he may decide the appeal on the merits. 
Costs of this Court will abide the result. 
m. n. Decree set aside, 

(1) 6 B. 110; 3 Ind. Dec. (». s.) 531. 


recovery of possession of the land in suit, for 
compensation fordamages and for an injunc- 
tion on the defendant. 

The suit was dismissed by the Trial Court 
and the plaintiff appealed to the District 
Court. The learned District Judge held 
that the question of the plaintiff's title was 
rej judicata by reason of a previous decision 
of the same Court in 1915; and on that 
finding the learned Judge allowed the 
appeal, set aside the decree of the Court 
of first instance and ordered that the plaint- 
iff would get a decree declaring his title to 
the land subject to the defendant’s right 
of way. It was further ordered that each 
party would hear their own costs. 

The defendant has appealed to this Court 
and the learned Vakil for the appellant has 
contended first of all that the judgment of 
1915 does not operate as res judicata-, 
secondly, that, the subject-matter of the 
previous suit is not identical with the sub- 
ject-matter of the present suit; and, thirdly 
that with regard to the piece of land 
which is common in both the suits the 
plaintiff in the first suit stated that he 
claimed no relief as he was in possession; 
and the suit was dismissed on that ground. 

■I deal with the first point. In the previous 
suit tha present plaintiff was defendant and 
the present defendant was the plaintiff and 
the Trial Court in that case held that not 
only had the plaintiff in that suit failed to 
prove his title but that the defendant had 
proved his. On appeal the learned District 
J udge in dealing with the appeal said : “the 
learned Munsif found that the plaintiff had 
no title to the lands in suit that he had 
not acquired any right in the land by his 
alleged adverse possession and that he has 
a right of way over the existing darja as 
admitted by the defendant". Then in deal- 
ing very briefly with the evidence he came 
to the conclusion that the plaintiff had not 
proved his title and he dismissed the ap- 
peal It cannot, therefore, be said that he 
decided the question as to whether the de- 
fendant m that suit who. is the plaintiff in 
the present suit had or had not any title to 
.the land in question. “When the judgment 
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MADRAS HIGH COURT. 

Civil Appeal No. 64 op 1922 and Civil ' 
Revision Petition No. 117 of 1922. 
January 7, 1925. 

Present Mr. Justice Phillips and 
Mr. Justice Krishnan. 

P. L. S. A. R. S. ARUNACHELAM CHETTY 
—Plaintiff— Appellant 

versus 

KRI8HNA IYER and others— Defendants 

— Respondents 

. Contract Act ( IX of J875), 35— Sato 0 / QooifrM 
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dor, duty of— Offer of goods- Opportunity for in- 
spection— Duly of purchaser— Negotiable Instalments 
Aci AAl 1 or I$$l) t s. ^o, scope of Negotiable instru- 
ct, suit on— Partial failure of consideration, whe- 
ther can be pleaded. 

*- 1 ^ use (3; of s. 36 of the Contract Act only requires 
that t he promise* should have a reasonable opportun- 
ity of seeing that the thing offered is the thing which 
the promisor is bound by his promise to deliver. The 
promisor is under no obligation to prove the identity 
of tlte thing offered to the promisee's satisfaction. It 


is the promisee's duty to take the steps necessary to 
satisfy himself. The promisor has only to give him 
an opportunity for it. [p. 465, col. 1.] 

Where on an offer by the vendor to deliver the 
goods, the goods could have been inspected if the 
purchaser had applied to the vendor to enable him to 
do so, for the purpose of satisfying himself that the 
goods offered corresponded with the goods contracted 
for, but the purchaser took no steps for this purpose 
but contented himself with writing letters with a view 
to raise a defence subsequently ; in a suit for damages 
by the vendor for non-acceptance of goods : 

Held , that the plaintiff had done all he was bound to 
do under the contract and there was no default on his 
part and that consequently the defendant was liable in 
damages, [ibid . J 

Actual physical possession of the goods by the 
vendor is not necessary. It will be enough if the 
goods are under his control and he is able and will- 
ing to deliver on the price being paid. [p. 465, col. 2.] 
Per Krislinan , J.— Partial failure of consideration in 
respect of a negotiable . instrument is a defence pro 
tanto against an immediate party when the failure is 
an ascertained and liquidated amount, but not other- 
wise, that is, when a collateral enquiry becomes neces- 
sary for the puri>ose. Where a bill is drawn for the 
price of two bales and only one is delivered, the 
defence that consideration has failed to the extent of 
one half is available. Where a hundi amount repre- 
sents the advance price paid for a number of bales, the 
advance towards each bale being definite and hxed, 
the consideration for the hundi can be pleaded to have 
failed with reference to the undelivered bales and that 
is a sum that can be computed without any inquiry, 
[p. 463, cols. 1 A- 2.] 

Appeal against the decree of the Court 
of the Additional Subordinate Judge, 
Madura, in 0. S. No. 13 of 11)20. (0. S. No. 1 
of 1919 on the lile of the District Court of 

Madura). _ 

Petition, under s. 25 of Act IX of 188/ , to 
revise the decree and judgment of the 
Additional Subordinate Judge, Madura, 
iu 0. S. No. 12 of 1020, (0. S. No. 13 of 
1019 on the tile of the District Court, 
Madura). 

Messrs. K. V. Krishnaswami Iyer and K. 
Rajah Iyer, for the Appellant. 

Mr. A. Krishnaswami Iyer, for the Re- 
spondents. 

JUDGMENT. 

Krishnan, J,— This appeal arises from 
a suit brought bv the plaiutiffs in the Sub- 
ordinate Judge’s Court at Madura on a 
j u ,ndi or Bill' of Exchange, executed by 
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one Pasimuthu Pillai on behalf of the firm 
of one Kuppuswamj Iyer, now deceased, in 
Madura whose agent he was. The hundi 
was drawn in favour of one Kolandav-lu 
Pillai the 2nd plaintiff as representing 
the 1st plain t ill's film on t he 23rd of 
August 1918 and is for a sum of Ks 22,0Cl>. 

It was drawn on the 1st defendant’s tiim 
in Madras and is maiked Ex. A in thecase. 

It was dishonoured when presented to the 
Madras firm; notice was given of it to the 
1st defendant who was called upon to pay 
but failed to do so. Hence this suit was 
brought. Kuppuswami Iyer died, leaving 
the 2nd and 3rd defendants as his sons and 
heirs who succeeded to their father’s estate 
and his trade. The 2nd plaintiff has been 
joined as a plaintiff to avoid any objection 
as to parties. 

The circumstances under which this 
hundi was executed are briefly these:— 

The 1st defendant's firm carried on trade 
in Madura in yarn and cotton thread and 
in the course of that trade, the agent of the 
firm Pasimuthu Pillai who was looking 
after the business entered into seven con- 
tracts with Kolanthavelu Pillai, the agent 
of the 1st plaintiff's firm about the middle 
of August 1918 for the purchase of 
229 bales of yarn to be manufactured by 
the Madura Mills of certain counts at cer- 
tain stated prices. Of these contracts, we 
are concerned in the suit with only four re- 
lating to 1G3 bales. The contracts were 
originallv made orally but at the request of 
the 1st defendant's agent, they were reduc- 
ed to writing on the 7th September D'18. 
They are called Varthamanam letters 
Nos! 21. 22, 23 and 2f and are filed in the 
case as Exs. B, B-l, B-2 and B-3. Jhe 
terms of the contracts are fully set out in 
these .letters. It appears from them that 
the suit hundi amount was made up o£ 
advances agreed to be paid under the ron- 
tracts towards the purchase-moneys at the 
rate of Rs. 15U per bale, for 24 bales under 
Ex B, 20 bales under Ex. B-l and 
10 bales under Ex. B 2, and at the rate i of 
Rs 142 per bale for 98 bales under Ex. 
No. B-3. less Rs. 100 paid in cash, which is 

the subject-matter of the suit Orignalbuit 
No. 12 of 1!) 20 brought by the 1st defend- 
ant against the 1st plaintiff and tiled 
along with this suit. Only two bales were 
actually taken delivery of and paid for by 
the 1st defendant under the conUacts^ 
Plaintiffs assert in their plaint that the 

contracts were broken by the let defendant 
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and not by themselves. They claim the 
amount due under the hundi with interest 
and costs. 

The defendants pleaded that the plaintiffs 
committed breach of contract and were not, 
therefore, entitled to claim the hundi 

m t l 1 • 
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rhey claim the tion is supported by the case of Agra . and 
li with interest Masterman s Bank v . Leighton (\). *<>■' m 

the present case, as I have already stated, 
hat the plaintiffs the hundi amount represents the advance 
id and were not, prices paid for the lo3 bales the advance 

I aim the hundi towards each bale being definite and faxed. 


mereioie. emiweu waim me 7-- - . . 7. , >- f u nQ 

amount and further that the hundi, having The consideration for the lin'd can th us 

been passed in part payment of the stipulat- be pleaded to have f a, 1 le ^J v * t ‘ l . ie .r® nC i ® ° 
ed price for goods to be manufactured, and all the undelivered bales and that is 
no goods having been sold or offered for sale sum that could be computed without an> 
to 1st defendant, was not enforceable. In inquiry. In this ''if"*, it- will le 
reply to the defendants' plea, plaintiffs con- plaintiffs that will suffer if their objection 
tended that the suit beingoneon a negoti- is upheld. But it seems to me that the 
able instrument, a collateral enquiry could case should not be disposed of in tfaat 
not be held in this suit into the question as manner but the question of who commit- 
to who committed the breach of contract, ted the breach should be considered with- 
as such an enquiry is barred by s. 45 of the out driving the parties to another suit and 
Negotiable Instruments Act, even though thereby multiplying litigation. In England 
as the payee, he was a holder standing in it is open now to the parties to raise the 
immediate relation to the 1st defendant question as to breach in a suit on a bill by 
the drawer. They also contended that if the counter-claiming. In the present case, the 
question of breacli could be gone into, the question as to who committed the breach 
1st defendant committed the breach and has been raised in the pleadings, each party 
the damages they are entitled to being more charging the other with the breach and 
than hundi amount, there was no failure of it has been fully tried out by the lower 


consideration oil the hundi. 

The Subordinate Judge overruled the 
objection under s. 45 and holding that the 
breach was committed by the plaintiffs dis- 
missed their suit except to the extent of 
Rs. 284 of the hundi amounts which had 
been taken into consideration in paying the 
price of the two bales delivered, for which 
he gave a decree. He also decreed 0. S. 
No. 12 of 1920 for Rs. 100 First plaint- 
iff’s legal representatives have appealed 
to us against the decrees in both these 
cases, the latter by way of a revision peti- 
tion under s. 25 of Act IX of 1887. 

As regards the objection raised by the 
plaintiffs against the defence under s. 45, 1 
Chink the Subordinate Judge is right in 
overruling it. This section is based on the 
English Law on the pointwhich is stated by 
Chalmers in his book on Bills of Exchange, 
8th Edition, page 115 to be as follows: — 
" Partial failure of consideration is a defence 
pro tanto against an immediate party when 
the failure is an ascertained and liquidat- 
ed amount, but not otherwise", "that is, 
when a collateral enquiry becomes neces- 
sary for the purpose. Illustration 1 given 
on the same page explains what a collateral 
enquiry is. Illustration 2, however, shows 
that where a bill is drawn for the price of 
two bales and only one is delivered, the 
defence that consideration has failed to the 
, of one-half js available. That posi- 


Court and dealt with by it in its judgment. 
In these circumstances it seems to me that 
we should deal with the case as if it were 
one for damages for breach of contract. If 
the breach is on plaintiffs’ part as held by 
the lower Court its decree will be right if 
it is on the 1st defendant’s part as con- 
tended for by plaintiffs, there is no reason 
why plaintiffs should not be allowed to re- 
cover the hundi amount as damages in 
this suit. No further amendments of the 
pleadings seems to be necessary for the 
purpose. 

The question then is who committed the 
breach in this case. As the contracts re- 
ferred, not to ready goods, but to goods to 
be manufactured hereafter by the Madura 
Mills and to be allotted by them to the 
purchasers from whom plaintiffs’ vendprs 
Ramachar and Brothers were to get them and 
the plaintiffs themselves were to get from 
the latter firm, it was naturally arranged 
that plaintiffs were to give notice in the first 
instance to the 1st defendant when the 
bales were issued by the mills and finally 
allotted to the plaintiffs by their vendors. 
The contracts provide that on the day after 
receiving such notice, 1st defendant was 
to pay the price deducting the advance on 
them and take delivery. The first two bales 
on which notice was given by Ex, C-l to 

(l) (1507) 2 Ex. 50; 4 li. A C. G5S; SC L. J, Ex. 33. 
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the 1st defendant under contract No. 2 1 treated the contracts as broken even after 
were paid for and taken delivery of accord- Ex. H. As the 1st defendant failed to 
mg to the temis ol Ex. B-3. About 5 days takedelivery, plaintiffs failed totake the bale 
atier 1st ^defendant was again given notice from their vendors and in consequence 
by Ex. (J-4 of a lot ol 3 bales of 2'\ counts Ramachar and Brothers gave them notice that 
being ready for delivery. 1 he market seems they had sold away the goods in public 
to have fallen Jor these goods in the auctionandthisfactismentionedinEx.lv. 
meanwhile. Ihe 1st delentiant instead of With that, the com roversy as regards these 
taking^ delivery as before, the next day 3 bales came to an end. 
after Ex. (J 4 was leceived, ashe was bound Inspite of the conduct of the 1st do- 
to do under his contract Ex. B-3, laised fendant, plaintiff again gave him notice 

objections and sent his letter Ex. 1 and Ex. X of 2 bales of Madura Mill yarn No. 24 

asked whether the mill had delivered the being ready for delivery, an I asked him to 

above mentioned goods at the prices stated pay for them and take delivery. This 

in Ex. B-3., the Varthamanam letter and notice was also under Ex. B-3. The 1st 


also said the mill invoice should be shown 
to him. The contract Ex. B 3 does not speak 
of any mill price but only of the price at 
which P. S. Latchmana Iyer and Sons 
bought the bales and there is no provision 
in it to show the mill invoices. In fact it is 
stated to us that the mill invoice remains 
with the original purchaser from the mill 
and it is not passed on to the subsequent 
purchasers of smaller lots. Even if the 
mill price were mentioned in Ex. B-3, it 
does not seem to be a part of the descrip- 
tion of the goods purchased. The goods 
are here identified as being 221 counts of 
yarn manufactuied by the Madura Mills 
and sold by them to Tholasi Iyer and Bons 
and by them through the intermediary 
sellers to the plaintiffs. On receiving Ex. 
1, plaintiffs sent Ex. II, to say that they were 
not bound under their contract to auswer 
the questions asked or to produce the mill 
invoices ; they offered to show Kamachar's 
letter of intimation and called upon the 
1st defendant to pay the price with in- 
terest for the period of the delay aud 
take delivery at once. About 5 days 
after, 1st defendant sent another letter 
Ex. Ill in which he insisted on being shown 
the mill invoice and the bale number and 
stated that, on default, he would hold the 
plaintiffs liable in damages. Further cor- 
respondence passed between the parties 
Exs. D, G, D-l., H 4 and 5 but they made 
no difference in the position taken up by 
the parties. The contents of those letters 
are set out fully by the Subordinate Judge 
and need not be repeated here. It was 
argued that because in the last paragraph 
of Ex. G, the plaintiffs still offered to 
deliver the bales they condoned the previous 
breach if any, and kepi the coiiiiacts alive; 
but this is of no impoitance as 1st de- 
fend it look do advantage of it, but 


defendant again adopted the same tactics 
as before aud instead of paying and taking 
delivery wrote letter Ex. XI in similar 
terms to Ex. 1. The plaintiffs wrote Ex. XII 
offering to give 1st defendant all facilities 
to inspect the goods, as well as the “papers, 
etc., which they had, but he did nothing, 
except to send a lawyer‘6 notice Ex. XII 
calling for a return of his advance with 
interest on the footing that the contracts 
were off. 

With that the correspondence ended. The 
plaintiff failed to get the 1 st defendant 
to pay and take delivery of the goods or 
even to inspect them to satisfy himself that 
the bales were those contracted for, if he 
really doubted their identity. There is 
evidence to show 7 that the market was 
falling and as it was not to the 1 st de- 
fendant's interest to perform the contracts, 
he was clearly trying to get out of his 
contracts. It is true as the Sub- Judge 
remarks relying on the observation in Bones 
v. Bhanil (2) that if 1st defendant thought 
he was going to be a loser by accepting the 
g ods, there was nothing to prevent hirti 
Irom trving to escape from a losing bargain, 
if he could do so lawfully. But he can do 
so, ouly for a legal aud proper reason but 

not on mere subterfuges. _ 

The bales about which plaintiffs gave 
notice of readiness to deliver or asserted 
by them to be bales contracted for, they 
were buying from Ramachar and Brothers 
and they got notices from that firm which aie 
produced. There seems to be no reason to 
doubt that the bales about which notices 
were given were the bales contracted for. 
An attempt was made by the defendants to 
piove that there were no bales of the con- 
tract description to which the notices Exs. 

(2) il677) 2 A. 455; 46 Jj. J. Q. 3. 561; 36 L. T. 85/; 
25 W. R. 730. 
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and X could apply by calling the mill 
clerk the only witness examined in tne 
case, but the attempt has failed. He ad- 
mitted by reference to the mill ledgers that 
before 25th September 1918. 21 bales of 24 
counts and 15 bales of 221 counts Madura 
ilills yam were delivered to Tholasi Iyer 
and Brothers. He mentions different prices 
-for these bales but I do not think that that 
matters as I have already explained above. 
The bales of which notice was given by the 
plaintiffs were evidently part of those bales; 
there is nothing to 9how the contrary. 

The learned Subordinate Judge has held 
that the plaintiffs committed breach of 
contract because in his opinion the “plaint- 
iffs failed to discharge the obligation cast 
upon them by s. 38 of the Contract Act in 
regard to the identity of the goods." It is 
contended that because the plaintiffs did 
not answer the questions put to them in 
Exs. 1 and 2 and did not produce the mill 
invoice or otherwise prove to the 1st 
defendant’s satisfaction the identity of the 
bales they offered to deliver with the bales 
contracted for, they committed breach of 
contract. Section 38, cl. (3) does not in my 
opinion, lay such a heavy burden on the 
seller as is claimed. It only requires that 
the promisee"Tnu9t have a reasonable op- 
portunity of seeing that the thing offered 
is the thing which the promisor is bound 
by his promise to deliver. The promisor 
i9 under no obligation to prove the identity 
.of the thing offered to the promisee’s 
satisfaction. It is the promisee’s duty to 
take the steps necessary to satisfy himself. 
The promisor has only to give him an oppor- 
tunity for it. In this case, the goods could 
have been inspected if the 1st defendant 
had applied to the plaintiffs to enablehim to 
do so, and to see the count and the number 
of the bales which according to the mill 
clerk are marked on the outside of the bale. 
If he wanted to see Ihe mill invoice, he 
could have applied to Tholasi fyer through 
plaintiffs or directly. But the 1st defend- 
ant took no steps for these purposes but 
contended himself with writing letters with 
a view to raise a defence subsequently. 
Plaintiffs offered to place all their "goods and 
papers, etc.," in 1st defendant's hands by 
Ex. XII but he did not accept the offer. In 
these circumstances I have come to the con- 
clusion that plaintiffs did all that they were 
bound to do under their contracts and that 
there is no default on their part. 

It was further argued that the plaintiffs 
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should have reduced the goods to actual 
physical possession before giving notice and 
not having done so, the notices were bad. 
Iam unable te accept this argument, the 
■mods were under the control of the * plaint- 
iffs and they were able and willing to 
deliver if the price was paid as they did m 
the case of the 2 biles which were taken 
delivery of bv the 1st defendant at the 

beginning. , . 

That is all the s. 33, el. >2) requires. 
Actual physical possession of the goods is 
not necessary. Delivery is often given on 
delivery orders, in the trade. 

Having come to the conclusion that plaint- 
iffs committed no default, I must hold that 
1st defendant committed breach by refus- 
ing to take delivery and calling back his 
advance and that he is liable in damages 
Ordinarily an enquiry will have to be held 
to ascertain the amount of damages but 
as plaintiffs have sued for the hundi amount 
and as it is conceded that damages are 
likelv to exceed the amount, I think we are 
justified in giving the 1st plaintiff a decree 
for the hundi amount. I would reverse 
the decree of the lower Court and give 
1st plaintiff a decree for Rs. 22,066 with 
interest at 6 per cent, from the date of the 
hundi to the date of payment and costs in 
both this and the lower Court against the 
estate of the 1st defendant including the 
shares of his minor sons. Original Suit No. 12 
of 1920 will be dismissed with costs in this 
and the lower Court. 

Phillips, J.— I agree with the order 
proposed. I am satisfied for the reasons 
given by my learned brother that it was 
1st defendant who committed the breach 
of the contract and, therefore, plaintiffs are 
entitled to damages. As plaintiffs only 
claim the amount of the plaint hundi which 
is less than the amount of damages claim- 
able, it is unnecessary to decide the question 
of whether s. 45 of the Negotiable Instru- 
ments Act is applicable to the facts of this 
case and, therefore, on that point I reserve 
my opinion. 

v. n. v. 

z. k. Appeal allowed. ' 
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RAKHAL CHANDRA MONDAL V. GOt'R GOPAL DUTTA. 


CALCUTTA HIGH COURT. 

AJ PEALS FROM ORIGINAL DECREES Nos. 307 
AND 3u8 OF 1922. 

December 19, 1924. 

Present : — Justice Sir Hugh Walmsley, 
Kt„ and Mr. Justice B. B. Chose.* 
RAKHAL CHANDRA MONDAL- 
Defendant— Appellant 
versus 

GOUR GOPAL DUTTA and others 
— Plaintiffs— Respondents. 

Civil Procedure Code (Act V of 190$), s. Jj - Costs - 
Discretion of Court— Appellate Court, whether can 
interfere. 

An Appellate Court has no jurisdiction to interfere 
with the exercise of the discretionary powers of the 
Trial Court as to the award of costs. 

Appeals against the decrees of the Sub- 
ordinate Judge, Raj6hahye, dated the 22nd 
May 1922. 

Babus Hiralal Chuckerbutty , Upendra 
Narain Bagehi, and Satimlra Nath Roy 
Choudhury. for the Appellant. 

Mr. S. C.Roy Choudhury (with him Babus 
Krishna Kamal Moitia, Be joy Kumar 
Bhattacharjee, B i resica r Bagehi, Jalindra 
Mohan Chou-dhury, Pannalal Chalterjec and 
Girija Mohan Sanyal), for the Respondents. 

JUDGMENT. 

Walmsley, J.— These two appeals are 
directed against a judgment which disposed 
of two applications for setting aside a sale 
held under the provisions of Regulation 
VIII of lol9. The suits were brought one by 
the pvinidar and the other by one of the 
durputnidars and the allegations were that 
there had been fraud on the part of the 
dui'jruinidars defendants Nos. 3 to G who 
had agreed to pay the rent to the landlord 
and that the said durputnidars had further 
committed fraud by engaging a benamdar 
to buy the property. It was also said that 
the notices required to be served under 
the law had not been properly served by 
the landlord. Now, the learned Judge went 
into the questions of fact and found that 
the durputnidars defendants Nos. 3 to G 
who had agreed to pay the rent had 
abstained from doing so and brought about 
the sale in order to purchase the putni them- 
selves and thatthey had engageda benamtdar 
to purchase the property when the sale 
took place. He also found that the notices 
were not properly served in accordance 
with the law. He thereupon ordered that 
the sale should be set aside. His order as 
to costs was that the defendant No. 1, that 
is, the ^resent appellant— the landlord 
should pay the cost6 of the plaintiffs ancj 
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that the other defendants should bear their 
own costs in both the suits. Now, the costs 
for which the landlord has been made 
liable amount to Rs. 1,758 odd in one suit 
and to Rs. 8tG odd in the other and the 
appeals are preferred by thedefendant No. 1 
the landlord against this order as to costs. 

An objection is taken on behalf of the re- 
spondents— the durputnidars that no appeal 
lies against such an order. I think that is 
right. Under the present C. P. C., the Court 
which tries the suit has full power to deter- 
mine by whom the costs are to be paid. The 
words of the section are “the costs incidental 
to all suits shall be in the discretion of 
the Court and the Court shall have full 
power to determine by whom such costs 
are to be paid." Unless we read those 
words in a very restricted meaning which 
has not been the practice in this Court, I 
think it is clear that we have no authority 
to interfere with the learned Judge’s dis- 
cretion. I think further that the learned 
Judge exercised his discretion with con- 
siderable care. It is impossible to read his 
judgment without coming to the conclu- 
sion that it was the zemindar who contri- 
buted to the length of the case by his 
attitude. Further, there is this peculiar 
feature of the final order that the learned 
Judge did not order re-conveyance of the 
property but simply set aside the sale. He 
also pointed out that the zemindar recover- 
ed all the rents due to him. I think, there- 
fore, on that ground, the learned Judge 
had discretion to deal with the matter of 
costs and he exercised that discretion, so 
far as I can 6ee with care. For the reasons 
given lam of opinion that we ought not 
to interfere with the order complained of. 
The result, therefore, is that these appeals 
are dismissed with costs— three gold 
mohurs in each case— two gold mohurs in 
each case to the durputnidars respondents 
reprefenled by Bahu Girija Mohan ‘-anjnl, 
one gold mohur to Babu Bireswar Bagehi s 
client in Appeal No. 307 and one gold 
mohur to Babu Jatindra Mohan Chowdhuij s 
client in Appeal No. 308. 

B. B. Ghose, J -I agree 

N H Appeal dismissed. 



SIGNER’S COURT. 

Second Civil Appeal No. 382 of 19l 4. 
August 17, 1925. 

Present : — Mr. Simpson, A. J. C. 
LACHSMAN DAS and others - 

Pluntiffs -Appellants 
versus 

BHAGIRATH and ohieks Dependants 
Respondents. 


A Off- 

[go I 0 1925] LAOHHMAN DAS V. BHAGIRATH. 

OUDH JUDICIAL COMMIS- pleaded that there rvasno agreement to pay 

On this defence, the plaintiffs denied that 
defendant. No. 1 had acted asagent of defend- 
ant No. 2, but said that to avoid future 
litigation they would make defendant No. 2 
a party. Subsequently, defendant No. 2, 
examined bv the Court, admitted that defend- 
ant No. 1 had bought the bales as his agent. 
But he further stated that he himself had 

Contract let (lXof isr2i s. 233 -Transaction with acted in the matter as the agent of defend- 
ant as principal— Suit against agent and print i- ant Xo. 3 Musa'umat Lalta Dei who IS the 
pal, maintainability of-Kvidt nee Act (I of is".), , Durc haser of the bales. She was made' a 

•' » .h, party too, and in her written statement she 

assumption tint the latter is acting as a principal, it admitted that she was the purchaser oi the-e 
is open to the former, in a suit arising out of the trans- tm) bales f ronl the plaintiffs, but she ODject- 
action, to implead as defendants, along with the , paving for them, on the ground that 

SCjaAJJltftlJrJSrfi herlK Lri vario.,, gool received 
if it should be found, as a mitter offset, that the au d various payments made: and that the 
person with whom he had dealt had acted as an agent b a ] ance d ue to the plaintiffs Was Only 
for the olhers, a decree may be passed both against 
the agent and against the principals. The provisions 
of s. 233 of the Contract Act would warrant the 
passing of such a decree in such a case. fp. 485, col. 1.] 

Every admission which a party makes is evidence 


balance due to the plaintiffs 
Rs. 581-4. 

On these pleadings the Court of Trial 
found in fact. 

, -. -. , . .... 1. That defendant No 1 had purchased on 

against him, and may properly be acted on without , , ,, . v n o who wnt aetinp 

necessarily accepting other admissions or other slate- behalf Of defendant -'<>• f " * 10 ^ as acting 
ments which he might have made. on behalf of defendant iSo. o. 

2. That plaintiffs were not aware that 


Appeal against an order of the First Ad- 
ditional District .fudge, Lucknow, at Bara 
Banki, dated the 31st May 1924, reversing 
that of the Subordinate Judge, Bara Banki, 
dated the 7th April 1924. 

Mr. K. P. Misra, for the Appellants. 


were not aware 
defendant No. 1 was an agent. 

He found accordingly, as a matter of law, 
that defendant No. 1 was liable, but also 
that defendants Nos. 2 and 3 were liable. He 
does not discuss the grounds of their liabil- 
ity beyond saying that defendants Nos. 2 


Messrs. Haider Husain and Hari Kishan and 3 admit that they got the two bales. 
Dhon, for the Respondents. But the decision would appear to be correct. 

Section 233 of the Indian Contract Act lays 
JUDGMENT.— This is a second appeal, down that “In cases where the agent is per- 
The plaintiffs are the appellants. The suit sonally liable, a person dealing with him 
was one for the sum of Rs. 1,040 made up of may hold either him or his principal, or 
three items. both of them liable." And the illustration 

1. Rs. 200 being the balance due on runs: 
bahi khata account for goods supplied by “A enter into a contract with B to sell 
plaintiffs to defendant. At that time there him a 100 bales of cotton, and afterwards 
was only one defendant Bhagirath, now discovers that B was acting as agent for C. 


arrayed as defendant No. 1. 

2. Rs. K31-4 the price of two bales of cot- 
ton supplied to defendant on 27th April 
1923. 

3. R 9 . 8-12 interest. 

The defence was, as regards the first item, 
that nothing was due. As regards the 
second the pleading is not absolutely clear, 
but, in the light of the course taken in the 
litigation, may be regarded as a pleading 
that defendant No. 1 had bought these two 
hales from the plaintiffs, but that he had 


A may sue either B. or C, or both, for the 
price of the cotton." 

With regard to the words, “In cases 
where the agent is personally liable," s. 230, 
cl. (2) applied. It is unnecessary to quote 
it here, because the illustration to s. 233 is 
so exactly on all fours with the present 
ease. 

The interest was disallowed but the rest 
of the claim was decreed so that there 
was a decree against defendant No. 1 for 
Rs. 1,031-4, with proportionate costs. De- 


done so as agent for the 2nd defendant fendants Nos. 2 and 3 were tobe jointly liable 
Patan Dm, Ab regards the third item, it wu§ with defendantNo, 1 forth© sum of Us. 831-4 
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and proportionate costs only. Future iu- defendants Nos. 2 and 3, because it is plain 

terest was allowed. Against this decree that they cannot expect to be paid twice 
appeals were filed by defendant No. 1 and over for their goods. But this tender was 
by defendants Nos. 2 and 3 together. The made very late. The second appeal was 
appeal of defendant No. 1 was dismissed admitted here in Lucknow on the 22nd of 
with costs, but the appeals of defendants September 1924. The memorandum of 
Nos. 2 and 3 were allowed with costs. The appeal is dated the 1st September 1924. The 
learned District Judge also made no refer- tender by defendant No. 1 was made at Bara 


ence to s. 233 of the Indian Contract Act. 
He said: 

“The plaintiffs denied that they had sold 
the yarn to these appellants, and their 
allegation in this respect was in fact found 
to be true. Indeed the learned Subordinate 
Judge has remarked that there was no 
privity of contract between the plaintiffs 
and these appellants." But s. 233 is an 
answer to these arguments. The plaintiffs 
6aid throughout that they had dealt with 
defendant No. 1 and did not know that 
he was anybody’s agent. But in im- 
pleading the alleged principals they in fact 
said that if it should be found as a matter 
of fact that defendant No. 1 had acted as 
an agent then they wanted a decree against 
both agent and principal. And according 
to s 233 they were entitled to such a decree. 
It was further said by the learned District 
Judge that if the Court wanted to act on 
the admission of defendants Nos. 2 and 3 it 
should have taken the admission as a whole. 
There is no rule of law to this effect. Every 
admission which a party makes is evi- 
dence against him, and may properly 
be acted on without necessarily accepting 


Bankionthe 2nd of September 1924, and 
there is nothing to show that at the time the 
appeal was admitted the appellants knew 
of it. I must treat this tender as subsequent 
to the appeal, and the appeal must be decid- 
ed on the state of things that existed before 
the tender was made. 

I allow the appeal, set aside the judgment 
and decree of the lower Appellate Court 
and restore the decree of the learned 
Subordinate Judge. The appellants will 
get their costs of the First Court, that were 
awarded in the decree of that Court and will 
also get their costs in the lower Appellate 
Court and in this Court. 

z. k. Appeal allowed. 


CALCUTTA HIGH COURT. 

Civil Revision No. 733 of 1923. 
January 4, 1924. 

Present:— Mr. Justice Suhrawardy and 
Mr. Justice Page. 

KAMAL MANDALINI-Petitioxer 


other admissions or other statements 
which he may have made. It has been 
argued before me that defendant No. 3 
was entitled to refuse payment until the 
Court had gone into all the accounts between 
herself and the plaintiffs and ascertain- 
ed what was due on the balance. I do not 
think that that was necessary in a suit fram- 
ed as the present one was. The plaintiffs sold 
two bales of cotton to defendant No. 1, and 
they brought a suit against Jiim for the 
price of them. Defendant No. 1 pleaded 
that he had acted as agent of defendant 
No. 3, and the Court found this to be the 
fact ’ I do not think it was then open to 
defendant No. 3 to bring other transactions 
into this suit whether by way of set off or in 
any other way. The case is further com- 
plicated by the fact that defendant No. 1 • 
has made a tender of the full amount due 
under the decree. If this tender had been 
made in time it would have left the plaint- 
iffs with no ground for proceeding against 


versus 

PARAMASUKH CHAKRABUTTY— 
Opposite Paktv. 

Criminal Procedure Code ( Act V of ISOS), w. 5hk% 
5^7— Diet money due to witness, whether can be recover- 
ed by suit. . , 

Where a witness pursuant to an agreement witn 
the complainant in a criminal case attends the Court 
to give evidence and the Court directs the complainant 
to pay the witness a certain sum as his expenses, it 
such sum is not paid the witness is entitled to reojjver 
it from the complainant by a civil suit. [P-J col. d . J 
Suhrawardy, ./.-Section 514, Cr. P. C., does not 
empower a Court trying a complaint to order pay- 
ment of diet money of witnesses produced before it by 
the parties. Therefore, such money cannot bo re- 
covered under s. 547, Cr. P. C., but it can be recovered 
by the witness in a civil suit. [p. 489, col. l.J 

Rule against the judgment of the Munau, 
Bolepur, dated the 27th March 1923. 

Babu Mohes Chandra Banerjee, for the 

Petitioner. _ , . .. 

Babu Surendra Nath Ghosal, for the Up- 

posite Party. 

JUDGMENT. 

Suhrawardy, J.-This Rule «»« 
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out of a suit brought by the plaintiff for 
recovery of a certain amount due to him 
on account of the diet expenses allowed to 
him by the Criminal Court in a case in 
which the defendant was the complainant 
and the plaintiff was cited as a witness on 
his behalf. The Munsif of Bolepur exercis- 
ing Small Cause Court jurisdiction decreed 
the suit. 

An objection is taken before us that the 
Small Cause Court Judge had no jurisdic- 
tion to take cognizance of the suit under 
the Provincial Small Cause Courts Act and 
it is based mainly on s. 5-17, Cr. P. C. The 
facts are as follows:— The plaintiff was 
cited as a witness on behalf of the defend- 
ant in a certain criminal case in which the 
defendant was the complainant. The plaint- 
iff applied to the Court that he might be 
allowed the amount incurred by him as 
expenses for attending the Court on behalf 
of the complainant. On that petition the 
learned Sub-Divisional Officer passed the 
following order: “Complainant to pay.’’ 
The sum allowed was Rs. 16-10 6. On the 
date on which the above order was passed 
the complainant paid Rs. 5. The plaintiff 
has now sued for the balance of Rs. 11-10-6. 

It is argued on behalf of the petitioner 
that the only remedy open to the plaintiff 
was to request the Criminal Court under 
9. 547, Cr. P. C., to recover this amount as if 
it was a fine In my judgment, that section 
does not apply. It provides that any money 
(other than a fine) payable by virtue of 

any order made under the Code 

shall be recoverable as if it were a fine. 
The learned Vakil for the petitioner has 
failed to point out any provision in the 
Code under which this order of payment 
of diet money to a witness on the side of 
the prosecution was made. He has fallen 

54 - 4, . Cr ; P ' C * and contends 

tWcif 0rder D lgi l l have been Diade under 

!w?i C K U0D 'j-S Ut that section deals with an 
altogether different state of things It 

empowers the Court to order that the ex- 

Euld l the ? ( ? r rt na ntand his witnesses 
should be paid by the Government under 
circumstances that may be considered 

EE b f V h ? Court - ^ does not empower 

com P laint to order pay- 
ment of diet money of a witness produced 

before it by the parties. That power is 

HZ oji® fr° ur . t un T dar the general rules 
ihnf fu? 1 ' ^ rt ' . Itl9 ’ therefore, clear 

m T. y w 6Ult is recove rable by the 
plamtiff and that a suit may be brought 
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for that amount unless the petitioner shows 
any authority to the contrary which he has 
failed to do. It is not contended that it 
offends any rule of public policy nor is it 
shown how the Civil Court loses its 
ordinary jurisdiction to entertain a suit 
for recovery of money payable by the de- 
fendant and which cannot be recovered in 
any other way. Some lightupon this matter 
may be obtained from the decision of this 
Court in the case of Nemai Chundrn Cl hose 
v. Ajahar Chowdhury (1). I do not think 
that there is any substance in this Rule. 
It must accordingly be discharged with 
costs. We assess the hearing-fee at one 
gold moliur. 

Page, J.— I agree. I do not think it 
necessary in this case to go the length of 
laying down any general proposition of 
law as to the alleged right of a witness in 
a criminal case to obtain travelling ex- 
penses from the complainant because in 
this case it is perfectly clear from the 
judgment that the complainant, who is now 
the defendant, arranged with the plaintiff 
that, the plaintiff should give evidence in 
the suit. Pursuant to that agreement the 
plaintiff attended the Court and a certain 
order was made by the Court that the 
complainant should pay to the plaintiff a 
certain sum. A part of that sum was im- 
mediately paid but the rest has not been 
paid. In these circumstances I, speaking 
for myself, without deciding any question of 
law of a general nature, in the circum- 
stances of this case, think that there is no 
substance in the application. The Rule is 
therefore, discharged. 

(!) 8 C. w. N. 178. Me t ^ rged . 


PATNA HIGH COURT. 

Appeals from Appellate Decrees 
Nos. 943 and 950 of 1922. 
n May 8, 1925. 

Present :-Ur. Justice Kulwant Sahav 
GOBINDA BAURI and others—’ 

Plaintiffs— Appellants 

versus 

KRISTO SARDARt-Dbfbndant 
r , , v — Respondent. 

m v \ a T!' Ttna " cv Aet O’lof 1Q08), ss S 
ISO, 258— Suit to recover position of occupancy hi 
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in]- Denial of title by defendants uit, whether 
cognizable by Civil Court— Order of Attestation Officer 
revised by Settlement Officer— Suit to set aside order, 
whzther maintainable— Ghatwali lan Is— Occupancy 
rights, whether cm be acquired. 

Section 130 of the Chota Nagpur Tenancy Act con- 
templates a case where the relationship of landlord 
and tenant is admitted to exist between the parties. It 
do 3 s not contemplate cases where there is a dispute as 
regards title, [p. 491, col. 1.] 

A suit to recover possessiun of an < ccupancy holding 
on the allegation that the defendant denies the tenancy 
right of the plaintiff and has been asserting that the 
plaintiff has no right in the land in suit is not cogniz- 
able by the Deputy Commissioner under s. 139 of the 
Chota Nagpur Tenancy Act. The relationship of land- 
lord and tenant not b ?ing admitted, the section does 
not operate as a bar to the maintainability of the suit 
in the Civil Court, [ibid.] 

All orders whether by khanapuri officers or by 
Attestation Officers have to be made during the pre- 
paration of the draft Record of Rights and all such 
orders passed before final publication of the Record of 
Rights are subject to revision under the provisions of 
s 89 of the Chota Nagpur Tenancy Act. Where an 
order made bv an Attestation Officer before the final 
publication of the Record of Rights has been revised 
b v the Settlement Officer under s. 89, the order is 
li'nal and has the force and effect of a decree of a 
Civil Court and s. 258 of the Act operates to bar a 
suit in the Civil Court to set aside the order, [p. 492. 

col 1 1 * 

C °Occupancy rights cannot be acquired in ghatu-ati 

1,m C>nirn iVatA )la:ra v. l<am Nath Chowdhury, 33 
C 630 and Mohesh Slajhi v. Pran Kiishna Mandat, 1 
C.‘ L J. 138, relied on _ . 

Appeal from a decision of the Officiating 

Subordinate Judge. Manbhum, dated the 
23rd June 1922, reversing that of the Munsif 
First, Court, Purulia, dated the 2<lth 
January 1921. 

Mr A. K. Roy, for the Appellants. 

'Messrs. A. B. Mukherji and B. B. Mukherji, 


for the Respondent. 

JUDGMENT. -These two appeals are 
by the plaintiffs and arise out of two suits 
brought by them for declaration of their 
title °and for recovery of possession of 
certain lands set out in the schedules 
attached to the plaint. Their case was that 
the lands iu dispute formed ;he ancestral 
jotejaviai right of the plaintiffs and that 
the defendant, who is the ghatwal of the 
village where the lands are situated, 
forcibly dispossessd them in Agrahayan 
1327 B. S. and that, therefore, they claimed 
recovery of possession on adjudication of 

their title to the land. 

The defence of the defendant was that 
the Civil Court had no jurisdiction to en- 
tertain the suit and that the suit was triable 
in the Court of the Deputy Commissioner 
nlone; that the suit was barred by limita- 
tion; tha the plaintiffs had no raiyati m- 
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terest in the lands; that the said lands 
were granted to the ancestors of the plaint- 
iffs by way of maintenance and that on the 
death of the maintenance holders the de- 
fendant had resumed the lands and taken 
possession thereof; that during the settle- 
ment operations the plaintiffs tried to take 
possession thereof as tenants but that by 
an order of the Deputy Commissioner pos- 
session had been delivered to the defendant 
with the aid of the Police. It was con- 
tended that the suit was barred under the 
provisions of s. 258 of the Chota Nagpur 
Tenancy Act. 

The learned Munsif who tried the suit 
held that the plaintiffs were raiyats with 
occupancy rights of the lands in dispute; 
that the suit was maintainable in the Civil 
Court, that it was not barred by s. 258 of 
the Chota Nagpur Tenancy Act; that the 
plaintiffs were in possession of the lands 
till they were dispossessed by the defend- 
ants through the help of the Police in 
Agrahayan 1327 B. S.\ that although the 
lands in dispute were situated in a ghat- 
uali village yet the plaintiffs could acquire 
occupancy right in the ghatwali lands. He 
believed the receipts for rent produced by 
the plaintiffs and decreed the suits for 
recovery of possession. 

On appeal by the defendant the learned 
Subordinate Judge has set aside the decrees 
passed by the Munsif. He has held that 
the suit was barred under the provisions 
of s. 258 of the Chota Nagpur Tenancy Act 
and that the plaintiffs had no right as 
raiyats in the lands in dispute. He further 
held that the plaintiffs could nut acquire 
occupancy right in ghatwali lands. He 
has accordingly dismissed the suits. 

The plaintiffs have come up in second 
appeal to this Court. 

At the hearing of the appeals a prelimin- 
arv objection was taken on behalf of the 
respondent to the effect that the suit was 
not maintainable in the Civil Court. The 
learned Vakil relied upon the provisions of 
s. 139 A of the Chota Nagpur Tenancy Act, 
and he contended that the suit being one 
for recovery < f possession by a tenant 
against bis landlord on the allegation that 
the plaintiffs as tenants had been unlaw- 
fully ejected by their landlord their proper 
remedy was by in application or a suit 
under' cl. (5) of s. 139 of the Chota Nagpur 
Tenancy Act and under the provisions ot 
s 139 A of the Act the Civil Court had no 
jurisdiction to entertain the suit, me 
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objection, in the form it has Veen lakm. 
here does not appear to have been taken 
in the Court below; moreover it is not a 
preliminary objection to the hearing of 
the appeal but an objection on the merits 
of the case relating to the juiisdicticn c-f 
the Civil Court to entertain the suit 
Having legarcl, I (never, to the frame of 
the suit 1 am of opinion that this objection 
is not sound. Section 139 provides that 
certain suits and applications shall be 
cognizable by the Deputy Commissioner 
and shall be instituted and tiied or heard 
under the provisions of the Chota Nagpur 
Tenancy Act and shall not be cognizable 
in any other Court except as olhenvise 
provided in the Act; and cl. (5) of the 
section enads that all suits and applica- 
tions to recover the occupancy or posses- 
sion of any land from which a tenant has 
been unlawfully ejected by the landlord 
or any person claiming under or through 
the landlord is one of the suits which is 
80 cognizable by the Deputy Commissioner. 
This section contemplates a case where 
the relationship of landlord and tenant is 
admitted to exist between the parlies; it does 
not to my mind contemplate cases where 
there is a dispute as regards title. In the 
present case the relationship of landlord 
and tenant is not admitted; the plaintiffs 
expressly stated in their plaint that the 
defendant denied their tenancy right and 
that he has been asserting that the plaint- 
iffs had no right to the land in suit. There 
was a specific prayer in the plaint for 
an adjudication of the plaintiffs’ title as 
occupancy raiyats of the land. Such a 
suit, in my opinion, was not cognizable by 
the Deputy Commissioner, and s. 139 does 
not operate as a bar to the maintainability 
of the suit in the Civil Court. 

As regards the bar of s. 258 of the Chota 
Nagpur Tenancy Act the facts appear to be 
as follows:— One Mann Bauri had live sons. 
The eldest son was Haru Bauri who was 
the father of the defendant Krishna Savdar. 
The second son was Nafar Bauri who was 
the ancestor of the plaintiffs in Suit No. 986 
which gave rise to S. A. No. 950. The third 
was Gokhul Bauri the father of the plaint- 
iffs in Suit No. 985 giving rise to S. A. No. 
943. The remaining two sous were Gopal 
and Mansaram. According to the plaint- 
iffs their ancestors first came and began 
to live in village Dhakya and acquired 
lands there as tenants. Manu and his 
eldest eon Haru subsequently became ghat* 
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wdls c-f the village; but before the acquisi- 
tion of the ghalwali interest, the plarnlitis 
asseit that their ancestors had already ac- 
quired raiyati interest in the lands. Dining 
the Ha no pun operations the plaintiffs 
were first lecorded as tenants of the lands 
in dispute under the defeiidanl; but, sub- 
sequentlv, during attestation proceedings 
the names of the plaintiffs were removed 
from the category of tenants and recorded 
in the remarks column as being in posses- 
sion of the lands with the share of rent and 
cess payable by them. The defendant there- 
upon went to’the Deputy Commissioner of 
Manblium and complained that he was the 
ghnlwal of the lands in dispute and that 
he had been wrongfully dispossessed by 
his relations, namely, the present plaintiffs, 
and asked him for help to recover posses- 
sion of the lands. The Deputy Commis- 
sioner by his parwana dated the 16th July 
1920 directed the officer- in-charge of the 
Police station to oust the plaintiffs fiom 
the plots in dispute and to put the de- 
fendant in formal possession thereof. The 
defendant accordingly with the help of 
the Police obtained possession of the lands 
in dispute and the plaintiffs were thus dis- 
possessed therefrom. The defendants there- 
after went before the Settlement Officer. 
The learned Settlement Officer by his 
order dated the 31st January 1921 direct- 
ed that the possession of the plaintiffs in 
respect of the lands in dispute in the 
khatian as made under orders of the At- 
testation Officer be cancelled. This last 
order of the Settlement Officer purports to 
be under s. 89 of the Chota Nagpur Ten- 
ancy Act, and it is contended that under 
s. 250 of the Act no suit can be entertained 
in any Court to vary, modify or set aside 
either directly or indirectly any decision, 
order or decree of the Deputy Commis- 
sioner or Revenue Officer in any suit, ap- 
plication or proceeding under s’ 89 of the 
Act except on the ground of fraud or want 
of jurisdiction, and that every such deci- 
sion, order or decree has the force and 
effect of a decree of a Civil Court in a 
suit between the parties and subject to the 
provisions in the Act relating to appeals, 
the order is final. The learned Mnnsif 
came to the conclusion that the order of the 
Settlement Officer dated the 3!st of January 
1921 was not an order under s. 89 of the 
Act inasmuch as s. 89 pre-supposea a 
proceeding under ss. 83, 85 or 86 of the 
Act, and as there was no proceeding under 
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any of these sections prior to the order of 
the 3 1st of January 1921 and, therefore, 
according to the Munsif the order purport- 
ing to be under s. Sit was ultra vires and 
without jurisdiction and that section did 
not apply to the present case. The learned 
Subordinate Judge, however, has held that 
there was nothing in the record to show 
that there was no previous case under s. 
83 but that even if it were so, it would 
make no difference inasmuch as by the 
Amending Act AT of 1920 (Bihar and Orissa) 
any entry in the draft Record of Rights can 
be revised by the Revenue Officer if ap- 
plication be made to him within 12 months 
from the making of the entry. He was 
of opinion that the entry made by the order 
of the Attestation Officer was an entry 
made in the draft Record of Rights within 
the meaning of s 89, and that, therefore, 
the Settlement Officer had jurisdiction to 
revise that entry under the provisions of 
s. 89 of the Act and, therefore, s. 258 which 
provides that such an order of revision 
will be final and shall have the force and 
effect of a decree of Civil Court operates 
as a bar to the present suit. In my opinion 
the view taken by the learned Subordinate 
Judge appears to be sound. The order of 
the Attestation Officer must be taken to 
be an order under s. 83 of the Act. All 
orders whether by klianapuri officers or 
by Attestation Officers have to be made 
during the preparation of the draft Record 
of Rights and all such orders passed before 
final publication of the Record of Rights 
are subject to revision under the provisions 
of s. 89 of the Act. It is contended that 
the Revenue Officer can revise the entries 
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title set up by the plaintiffs the learned 
Subordinate Judge has come to the finding 
that there was absolutely no evidence on 
the record to show that the ancestor of 
the plaintiffs had acquired any tenancy 
right before the acquisition of the ghatical 
interest. He finds on a consideration of 
the evidence that the lands in dispute were 
held by the ancestor of the plaintiffs by 
way of maintenance; and that after the 
death of the maintenance holders the de- 
fendant, who is the ghatwal, was entitled 
to take khas possession of the lands. He more- 
over finds that the rent receipts produced 
by the plaintiffs were not genuine docu- 
ments and there was no relationship of 
landlord and tenants between the parties. 
These are findings of fact which are con- 
clusive in this second appeal. 

As regards the question as to whether 
occupancy rights can be acquired in ghat- 
wali lands the cases relied upon by the 
Subordinate Judge support his contention. 
In Upendra Nath Hazra v. Ram Nath 
Chowdhury (1), it was held that occupancy 
rights could not be acquired in ghatwali 
lands. The same view was taken in Mohcsh 
Majhiv. Pran Krishna Mandal (2). The 
cases relied upon by the Munsif do not 
relate to ghatwali lands but to chaukidari 
chakran lands and have no application to 
the present case. 

The appeals must be dismissed with costs. 

z. Ki Appeals dismissed. 

(lj 33 C. 630, 

(2) 1 C. L. J. 138. 


in the draft Record of Rights within 12 
months from the making thereof and in 
this case there is nothing to show whether 
the order of the 31st of January 192U was 
made within 12 months of the order of 
the Attestation Officer. Now, it must be 
presumed that the Revenue Officer acted 
regularly and if the bar of 12 months as 
provided in s. 89 is to be availed of, it 
lias to be shown by the party pleading 
such bar that there was a bar of limitation 
and that the order had been passed beyond 
12 months. There is nothing in the record 
to show that this was the case. The present 
suit, therefore, was barred under s. 258 
of the Act. 

Having regard to the suit being barred 
by 8. 258 '.lie other points raised in the 
appeal do r ot really arise. As regards the 
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Appeal from Original Decree Ko. 73 of 
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Present: — Justice Sir Hugh IN almsley, Ivr., 
and Mr. Justice Mukherji. 
MOHAMMED KAMIL and others- 
Plaintiffs —Appellants 


versus 

Haji HEDAYETULLA— Defendant- 
Respondent. 

Receiver, remuneration of-Panrunhxp-Partntr, 
iclher can carry on business privately- Lxabxhty 
•aunt for -profits of business earned on pnvattiy. 

By consenting to act without remuneration so f r 
the keeping of the firms accounts are coacenKd, 
Receiver does not forego his right to a^ch remun r 
in as he would be entitled to for manag g 
nying on the business, [p. 493, col. 
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Unless expressly restricted by agreement, a 
partner may carry on another business privately so 
long as it does not compete with and is not connected 
with the business of the lirm and so tong as he dots 
cot represent it to be the business of the linn. A pat Int-r 
is not bound to account forthe protilsofa nun-com- 
peting business even though he may be enabled to 
push the private trade better than would otherwise 
lie the case, by reason of his connection with the lirm. 
[p. ls>5, cols. 1 & 2 J 

Appeal against a decree of the District 
Judge, Birbhum, dated the 20th of May 
1922. 

Babus Jogesh Ch under Roy and Probodh 
Chunder Kar , for the Appellants. 

Messrs. S. C. Roy Choudhury, :U. A. S. M. 
Akfa w and Syed N a shim Ali , for the Re- 
spondent. 

JUDGMENT. 

Mukherji, J.— This is an appeal pre- 
ferred by the plaintiffs from a final decree 
passed by the District Judge of Birbhum 
in a suit for dissolution of partnership, for 
partition of partnership properties and 
for accounts. A preliminary decree was 
passed by the learned Judge directing 
accounts to be taken from the 11th October 
1913 up to the 3rd August 1915, and declar- 
ing the shares of the plaintiffs and the 
defendants therein as being a half and 
half respectively. On appeal preferred by 
the plaintiffs a direction was inserted in 
the decree by this Court that the accounts 
were to be taken of the business also from 
the .3rd August 1915 to the date of the 
final decree and making all just allowance 
including fair remuneration to be allowed 
in favour of the defendant for managing 
the business and that the profits for that 
period will be divided in the same shares 
as mentioned before. The decree passed 
on appeal as aforesaid was carried on appeal 
to the Privy Council, but the said appeal 
was dismissed. In accordance with the 
aforesaid directions the usual investigations 
were held and the final decree that was 
ultimately passed is the subject-matter of 
this appeal. 

The first ground urged on behalf of the 
appellants is that in calculating the profits 
of the business for the period from the 
3rd August 1915 to the date of the final 
decree no remuneration should have been 
allowed to the defendant for the period 
during which he acted as Receiver appointed 
by the Court in respect of the partner- 
ship, and further that for such period for 
which he may be allowed remuneration, 
what has been awarded to him is excessive. 
As regards the first branch of this conten- 
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tion the position is this: The defendant 
was appointed Receiver on the 23rd Septem- 
ber 1916 on the principle that “if the Court 
cn being applied to for the appointment 
of a Receiver thinks that a proper case 
for such appointment is made, and the 
party actually carrying on the business 
has not been guilty of misconduct so as to 
lender it unsale to trust him, the Court 
geneially appoints him Receiver without a 
salary". The learned District Judge found 
that the defendant was not guilty of any 
act of bad faitli and was actually carrying 
on the business and being of opinion that 
the business would suffer if a stranger were 
appointed on a fixed remuneration, appoint- 
ed the defendant as Receiver without 
remuneration as lie was willing to act 
on that condition. The defendant deposit- 
ed Rs. 5,000 as security and accepted 
the appointment. It is said that as the 
defendant consented to act as Receiver 
without remuneration he should get no 
allowance for managing the business. It 
appears, however, that the learned Judge 
did not pass any order interfering with 
the managment of the business and the 
busiuess continued to be carried on as 
before by the defendant. The terms of 
the defendant's appointment as Receiver 
limited his acts as such to the keeping of 
the assets and profits and accounts of the 
business and submitting proper accounts 
thereof. By consenting to act as Receiver 
without remuneration, the defendant did 
not forego his right to such remuneration 
as hs would be entitled to for managing 
and carrying on the business. Moreover 
tins objection, if it had any substance’ 
would have been put forward when this 
Court expressly directed by its decree 
dated the 2/th January 1921 that tho 
defendant should get all just allowance 
including lair remuneration for managing 
the business. It should be remembered 
that at that date the defendant had been 
acting as Receiver for about 15 months, 
ihe second branch of this contention rests 
upon the statement made by the defend- 
ant in his written statement that if Kami 
the father of the minor plaintiffs, or the 
defendant would personally conduct the , 
business of the shop the condition was 
that he would get Rs. 10 as diet money 
and expenditure, and also upon the evi 
dence of the defendant to Kl 
In support of this contention reference is 
also made to the defendant’s evidence that 
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after the death of Fazil the shop was iu 
charge of one Abdul Rauf who used to 
get Rs. 55 or Rs. GO a month as salary. 
The arrangement between the two brothers 
which obtained at a time when they jointly 
worked for the business, or the salary 
pai-i to a servant for doing the ordinary 
works in a shop can hardly be a criterion 
for determining the amount of re- 
muneration that should be allowed to a 
surviving partner who employs all his 
energy, skill and experience for carrying 
it on. The Commissioners lixed his re- 
muneration at 25 percent, of the protits; 
the learned Judge has increased it to G- 
annas iu the rupee. The reason given by 
him for the variation is that when the shop 
was originally started the capitalist partner 
used to get at first -1 annas in the rupee and 
afterwards 3 annas in the rupee and the 
minor plain tiffs, after the death of l-'azil, 
were more or less in the position of capitalist 
partners. While on the one hand the 
reasons given for departing from the 
conclusions of the Commissioners may not 
be very cogent, on the other hand it cannot 
be said’ that the variation is an altogether 
unreasonable one. The remuneration as 
allowed by the learned Judge works out 
at the rate, roughly of Rs. 150 a month, 
which cannot, in the circumstances of the 
case, be considered as altogether unreason- 
able or excessive. 

The next ground of objection is to the 
effect that the assessment of profits has not 
been made on the basis of or in proportion 
to the assets which the respective parties 
had in the partnership in the different 
rears It is pointed out that the defend- 
ant withdrew from time to time large 
sums of money and on some occasions his 
withdiawal had the effect of taking out of 
the partnership all the assets that he had 
put in. This argument is based upon an 
examination of the statement of profits as 
made by the Commissioners and dated 
the 9th and 14th May 1922. It is true 
that at first sight an inspection of the 
statements leads to the same conclusion. 
On a close examination of them, however, 
it is clear that if the profits and respective 
shares of the parties therein are 
taken into account, the withdrawals 
made by the defendant were well within 
th» amounts which would be due to him 
as profits, and that at no time would the 
amount of money belonging to the defendant 
and available to the partnership be less 
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than the money which the minor plaintiffs 
had in the partnership. The learned Judge 
has been at great pains to demonstrate 
it in his judgment and he has made the 
calculations up to a certain point. The 
respondent has pursued the calculations 
up to the date of the final decree, and 
we are satisfied that the conclusion is 
correct. In fact, as the learned Judge ha9 
pointed out in his judgment, this argument 
though originally pressed, was ultimate- 
ly abandoned as the calculations showed 
that the plaintiffs were at a disadvantage 
as a result thereof. 

The third contention put forward on 
behalf of the appellant is to the effect 
that the defendant was carrying on other 
and rival businesses to the prejudice of 
the partnership in suit, and that the 
profits of those concerns should have been 
taken into account. The precise nature of 
this objection as formulated before the 
learned Judge was that these businesses 
were started by means of the monies belong- 
ing to the partnership and the plaintiffs, 
therefore, are entitled to a share in the 
profits of these businesses as well. In this 
Court the objection has been slightly varied, 
and it has been urged that the defendant, 
without the consent of the other partners, 
carried on businesses of the same nature 
and competing with that of the firm, and 
must, therefore, account for and pay over 
to the firm all profits made by him in 
such businesses and he must also make 
compensation to the firm for any loss 
occasioned thereby. The argument is 
founded upon the evidence that out of the 
withdrawals made by the defendant, loans 
were given by him to persons, some of 
whom are his close relations, a son and 
a nephew for carrying on businesses of a 
similar nature and one of these businesses 
was located in the town of Suri itself where the 
partnership business in suit was earned on, 
Now this objection in this latter form was 
not put forward at any of the earlier stage 
of the suit, and it is clear from the order 
of this Court passed on the 8th August 
1921 oi the application made by the plaint- 
iffs for further directions that lit was nn 
the contemplation of the Court that there 
may be some controversy as to whether 
a particular business has or has not been 
carried on with money which would have 
belonged to Fazil if accounts 1 ad been 

taken on the 3rd August 19 f • L . p ^ 
the finding of the learned Judge that the 
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withdrawals made by the defendant were 
well within the amount of profits wfiiefi 
accrued to the defendant s share— a finding 
which we endorse— no question can t ise as 
to the monies lent as aforesaid belonging to 
Fazil’s share, assuming that l'azil was alive 
at the dates of these loans l'ho controvei>> 
contemplated by this Court’s order referred 
to above cannot, therefore, arise. As to 
the other contention noted above there 
are no materials upon which it may be 
held that the other businesses were busi- 
nesses of a rival or competing nature or 
were such as would justify accounts being 
taken of their profits in determining the 
rights and liabilities of this partnership. 
The defendant was not cross-examined 
as to these matteis when he was in the 
witness-box. After his evidence was com- 
pleted tire plaintiffs applied on the 2dth 
July 1921 for directing the Commissioner 
to take the accounts of the different busi- 
nesses mentioned therein. It was not 
possible for the learned Judge to accede 
to the prayer at that stage as nothing had 
been established till then which would 
justify the assumption that the defendant 
was liable to account to the plaintiffs for 
the profits of those businesses. The defend- 
ant was examined before the Commis- 
sioners in October 1921 and his cross- 
examination after a certain stage appears 
to have been given up. Thereafter, to- 
wards the end of December 1921 an attempt 
was made by the plaintiffs to get the 
defendant into the witness-box again in 
order to cross-examine him further, but 
it failed. Judging from the various orders 
that were passed in respect of this matter, 
it cannot be said that the plaintiffs were 
entitled tohave a further opportunity of cross- 
-examining the defendant. In our opin- 
ion, there are no materials on the record 
upon which we can reasonably hold that 
the profits of those other businesses should 
b 0 taken into account in determining the 
liabilities under the partnership. 

The mere facts that there were similar 
businesses in which the defendant was 
interested is not enough to justify the 
profits of those businesses being brought 
into the accounting. Unless expressly 
restricted by agreement, a partner may 
carry on another business privately, so 
long as it does not compete with and is 
not connected with the business of the firm 
and so long as he does not represent it to be 
W® business of the firm. He is not bound 
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to account for the profits of anon-competing 
business, even though he may be enabled 
to push the private trade better than 
would otherwise be the case, by reason of 

his connection with the firm. 

The next objection i elates to certain 
items in the accounts which are relent'd 
to in objections Nos. 5, It, 9, n\ 17, :0 and 
•>1 as c ct out in the Report of the Commis- 
sioner dated the 9th July l*Jl». The plaint- 
iff's objection which is common to all 
these items is that these items have been 
entered in the accounts as being monies 
taken by the defendant or his officer Abdul 
Rauf to' Calcutta for the purchase of goods 
but no vouchers or details are forthcoming 
as to the goods purchased out of these 
monies. The explanation offered by the 
defendants as to these items generally is 
that both the partncis had implicit con- 
fidence in each other and that though 
some notes of such purchases were kept 
they are not exhaustive. This explanation 
lias* been accepied by the learned Judge; 
and in view of the fact that during the 
period under account Fazil also took 
from time to time about Rs. 48,000 to 
Calcutta for purchasing goods for the 
shop and in no case detailed or full 
accounts of the purchases made by him 
are to be found in the books, the expla- 
nation, in our opinion, lias been rightly 
accepted. As to the last of the aforesaid 
items the further objection of the plaintiffs 
is directed to the amount of Rs. 750 which, 
according to the Commissioner, would be 
due to the credit of the plaintiffs as the 
result of a double entry incorrectly 
made, but which has been disallowed by 
the learned Judge. The learned Judge has 
gone very fully into the matter, and the 
respondent has satisfied us that the learned 
Judge is right in his conclusion that 
having regard to the manner in which 
the accounts used to be kept the fact of 
a double entry, if any, does not matter, 
for Fazil was well enough at the time 
to know and see what money was actually in 
the shop at the time. 

The last objection of the defendants is 
directed against the order passed by the 
learned Judge as regards the costs. Tho 
order of the learned Judge proceeds on 
the basis that the plaintiffs need not have 
instituted the suit, that the objections 
preferred by them were altogether frivolous 
and that they protracted tho proceedings 
before the Commissioners and unnecessarily 
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delayed matters challenging every expla- Second appeal against a decree of the 
nation and statement of the defendant and Court of the Subordinate Judge, Chittoor 
putting him to strict proof thereof and in A. S. Xo. 135 of 1921 (A. S. No. 534 of 
thereby causing him extreme inconvenience, 1920 on the file of the District Court 
harrassment and pecuniary loss. We have Chittoor, preferred against that of the 
considered the matter very carefully and Court of the District Munsif, Chittoor 
we share in the view taken by the learned in 0. S. Xo. 79 of 1920) 

Judge of the plaintiffs' conduct in connection .Mr. T.K. Srinivasathathachari , for the 
with the suit. We think if the plaintiffs Appellant. 


had exhibited a little more of the spirit 
of tolerance, a good deal of the proceedings 
could easily have been avoided. We do 
not agree with the appellant’s contention 
that a suit was absolutely necessary merely 
because there was no adjustment of accounts 
before the death of Fazil. Those res- 
ponsible for the institution of the suit 
could very well have inspected the accounts, 
of which the defendant does not appear 
to have made any secret at. any time, and 
if they had done so, this litigation perhaps 
would not have been necessary. The 
conduct of the respondent in depositing 
in 1916 an amount of Rs. 8,200 for the 
benefit of the minor plaintiffs is certainly 
praiseworthy, and we are not satisfied that 
there was at any time a refusal or failure 
on his part to disclose the accounts, such 
accounts as lie had of the business, for 
the inspection of the plaintiffs. 

The grounds urged in support of this 
appeal all fail, and the appeal, therefore, 
must be dismissed with costs. 

Walmsiey, J.— I agree. 

z. k. Appeal dismissed. 
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NARASIMHA CHARYULU and another— 
Defendants— Appellants 
V CVS US 

Sou'car Lodd GO YIN DOSS KRISHNA- 

DOSS VARU and another— Plaintiffs 
—Respondents. 

Provincial Small Cause Courts Act (IX of 1S87), 
Sell. II. cl. 13— Civil Procedure Code ( Act V of PJOS), 
s 102— Suit for rent and cesses, nature of— Appeal, 
second, whether lies. 

Where cesses have been paid as part of the rent, a 
Buit to recover them does not fall within cl. 13 ol 
Sch. II to the Provincial Small Cause Courts Act and 
the suit is consequently of the nature of a small cause. 
Where the value of such a suit is less than Ks. 5t)U, 
0 aecond appeal would not be competent. 


Messrs. K. Rajah Iyer and V. Ramaswami 
Iyer, for the Respondents. 

JUDGMENT. — A preliminary objec- 
tion is taken that no appeal lies as the 
suit is of a small cause nature of a value 
less than Rs 500. It is not disputed that 
this second appeal deals only with a matter 
of a small cause nature, namely, a claim 
for jodi and road-cess which has been 
held by this Court to be similar to a 
claim for rent, but it is contended that in 
the Original Court, the plaintiff included 
with his claim for rent a claim for a 
cess called Savari Nasar which is of the 
nature of the cesses mentioned in cl. 13 
of the Second Schedule of the Provincial 
Small Cause Courts Act IX of 1887. It does 
not appear from the plaint that any special 
claim was made for Savari Nasar but the 
claim was made for jodi, russums, etc., as 
mentioned in the adambadika account and 
this coupled with the evidence of P. W. No. 
1 would show that the claim was for rent 
including the ressums mentioned. It has 
been held in Mullapudi Balalcrishnayya v. 
liathnavellu Chctti (1) which was approv- 
ed in Harischandra Deo v. Narayana (2) 
that where cesses have been paid as part 
of the rent a suit to recover them does 
not fall within cl. 13 of the Second Sche- 
dule of the Provincial Small Cause Courts 
Act. Applying that decision to this case 
it would appear that this suit was one 
for rent which rent also included certain 
cesses. This would be a suit of a small 
cause nature and not of the character 
mentioned in cl. 13. The objection must 
be upheld and the appeal dismissed with 
costs. 

V. N. V. 

Z / K . ’ Appeal dismissed. 

(1) S. A. No. 593 of 1899. 

(2; 24 31. 508. 
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versus 

KEDARNATH SAMANTA— Defendant 
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Bengal Tenancy .Id {VI II of 188*). s. .','J—Ljert- 
metU— Kaivat holding homestead land, status of- 
Fixed rate tenant, whether can grant permanent 

^A raiyat at fixed rate of rent is competent t<> grant 

a permanent lease of the land. . . , . r 

Amur Chand Roy v. Prasanna Dasi, 01 lnd. Cns. 

529; 25 C. W. N. !). referral to. . , , 

A lessee from a raiyat in respect of homestead land, 
if he holds other lands as a settled raiyat in the 
village, would hold the homestead land as a raiyat 
and would be protected from ejectment. 

Appeal against a decree of the Sub- 
ordinate Judge, Second Court at Howrah, 
dated the 2 1st of March 1923, reversing 
that of the Munsif, First Court at Ulubena, 
dated the 20th of August 1921. 

Babu Mahendra Nath Rotj, (with lnm 
Babu Kanaidhona Dutt), for the Appellant. 

Babu Ruyendra Kumar Hitler (with him 
Babus Sisir Kumar Ghosal and Sadhan 
Chandra Roy Chowdhurij ), for the Respond- 
ent. 
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fendant was raiyat and so was not bab e 
to be evicted. He held that if the ca e 
was governed by the Bengal tenancy Act 
the plaintiff on his own showing was a 
raiyat at a fixed rate of rent and, there- 
fore, he was competent to grant- a pei ma- 
nent lease of the land in question in view 
of the decision in the case reported as 
Amar Chand Roy v. Prasanna Dost (1). 

On appeal the learned Advocate has con- 
tended that having regard to the defend- 
ant’s own plea his case was that he was 
an occupancy raiyat and, therefore, he could 
not be allowed on appeal to make out a 
case that this case was one governed by 
the Transfer of Property Act. M ith re- 
gard to this contention, I think, it is clear 
from the written statement of the defend- 
ant and also from the judgment of the 
Trial Court that it was a part of the de- 
fendant's case that he did not hold 
the land in question as agricultural land. 
This, 1 think, is clear from para. 5 of 
the written statement and also from the 
discussion of the Trial Court in its judg- 
ment. I do not, therefore, think that the 
case that the suit was governed by the 
Transfer of Property Act was made for the 
first time in appeal. 

The next point taken by the learned . 
Advocate is that the learned judge is wrong 
in holding that if the Bengal Tenancy 
Act applied, the defendant was protected 
from ejectment. 

On the findings of fact of the lower 
Appellate Court I think this contention 
is not tenable. The lower Appellate Court 
has found that if the case is not govern- 
ed by the Transfer of Property Act, then 
the defendant has the status of a raiyat 
because he holds other lands in the village 
as a settled raiyat and in view of the 
decision in the case of Krishna Kanta 
Ghosc v. Jadu Kasya (2). I am of opinion 
that although with regard to the homestead 
land the lessor was a raiyat , the lessee, 
if he held other lands as a settled raiyat 
in the village would hold this homestead 
land as a raiyat and would, therefore, be 
protected from ejectment. 

There is a third point too on which the 
plaintiff’s case fails. The lower Appellate 
Court has found that the plaintiff on his 
own showing is a raiyat at a fixed rate 
of rent and, therefore, he was competent to 

(1) Cl lnd. Cos. 529; 25 0, W. N. 9. 

{*) lad. fas. 839; 19 C. W. N. 014; 21 C. I„ J, 


JUDGMENT.— In the suit out of which 
this appeal has arisen the plaintiff sued 
to eject the defendant on the ground that 
he was an under-i'aii/at and that lie had 
served upon him notice to quit. 

The First Court decreed the suit. 

The defence of the defendant was that 
he was not an' undei-raiyat hut a raiyat 
with a right of occupancy, the plaintiff 
being a tenure-holder. He also appears 
to have contended in his written statement 
that the holding in question was not an 
agricultural holding. The Trial Court 
decreed the plaintiff's suit holding that the 
plaintiff was an occupancy raiyat and the 
defendant an under -raiyat. On appeal the 
learned Subordinate Judge held that the 
land in question was governed not by the 
provisions of the Bengal Tenancy Act but by 
the provisions of the Transfer of Property 
Act and that the kabuliyat on which the 
defendant relied granted a permanent 
right. He further held that even if the 
land was not governed by the provisions 
of the Transfer of Property Act but by 
those of the Bengal Tenancy Act, the de- 
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grant a permanent lease of the lands in 
S lit. Oil all these grounds I think it is 
eleai that the plaintiffs suit must fail. 

1 he result is that this appeal is dismiss- 
ed with costs. 

v " K ' Appeal dismissed. 


MADRAS HIGH COURT. 

Original Side Appeal No. 55 of 1924. 
February 6, 1925. 

/resent .--—Sir Victor Murray Coutts-Trotter, 

Vi F '!- stice ' anc * ^ r - Justice Krishnan. 
ALBERT KARON AKA RAN STEPHEN— 

Appellant 

versus 

The ADMINISTRATOR-GENERAL of 

MADRAS— R BSPoNDEXT. 

\\ ill, construction cf-Devisc in favour of wife- 
Lstate taken. 

An Indian Christian left a Will in the following 
ernis: I hereby give away to niv second wife all 
the moveable and immoveable properties I possess. 
, , ® lle should enjoy the said properties and 

she should at her death divide and give the same to 
the children of my deceased wife's daughter " 

//e/d, that under the Will the widow of the testator 
KOI an absolute estate in the properties of the testator 
and not merely a life-estate coupled with a power of 
appointment, fp. 498. col. 2; p. 499, col. 2.] 

Appeal from an order of Mr. Justice 
lvumaraswami Sastriar, dated the 23rd 
April 1924, made in the exercise of Original 
Testamentary Jurisdiction of the High Court, 
in 0. P. No. 179 of 1922, in the matter of 
the last Will and testament of Mrs. Annie 
Shungu Pillai deceased. 

Mr. N. K. Mohana Rangam Pillai, for 
the Appellant. 

The Administrator-General, for the Re- 
spondent. 

JUDGMENT. 

Coutts-Trotter, C. J. — In this case a 
man called Shangu Pillai, who was an 
Indian Christian, left a Will, dated the 7th 
November 1903, which has been the subject 
of dispute as to its true construction. The 
material words are “I hereby give away to 
my second wife Annie Shangu Pillai all 
the moveable and immoveable properties I 
possess. After me she should enjoy the 
said properties and she should at her death 
divide and give (the same) to these three 
persons, namely, my first wife’s deceased 
daughter Manoranjitamani Animal’s chil- 
dren (1) Samuel Rajarathnam (2) Alverl 


Karunakaran and (3) Penelope Padma ac- 
coidmg to the wishes of the aforesaid Annie' 

oM lai " 11 h ,f been argUed strenui 

ously before us and to a certain extent 
accepted by the learned Judge that this is 
not an absolute bequest to the widow but 
is a mere life-estate coupled with a power 
of appointment. I personally, whenever I 
ean ; avoid holding that the technicalities 
of English Chancery practice about powers 
and so forth are to be imputed to Hindu 
testators who know nothing whatever about 
them and, as far as possible, I adopt a 
construction which will steer clear of rules 
of this kind with which the parties are 
totally unfamiliar. It seems to me that a 
plain man interpreting the language of the 
V ill in the ordinary way would say this 
was a gift to his widow with an expression 
of opinion that it would be desirable for 
her to divide the property obviously in 
what shares she pleased. Nobody contends 
that definite shares were provided for in the 
Will for these three people. The words “ac- 
cording to the wishesof the aforesaid Annie 
Shangu Pillai", appear to me obviously to 
leave in her a discretion so that, if Samuel 
Rajaratnain or either of the others turned 
out to be unsatisfactory, the widow undoubt- 
edly on the true construction of this docu- 
ment would be justified in saying "you will 
not get a penny.’’ Then it is said that the 
language which she herself used implied 
that she thought she was acting under a 
power. I suppose the idea of the power 
was put into her head by Chelliah or John 
Stuart, a clergyman of the United Free 
Church Mission. I do not suppose they 
knew much more about powers than I do. I 
find that although, as I say, she purported 
to act under what is described as a power, 
the language she used is quite categorical 
“I hereby bequeath the properties, that is, 
all the properties devised by Shangu Pillai 
and inherited by me from my late husband 
along with my own properties’’. Mho 
reading that language, if what was in her 
mind was relevant and material which I very 
much doubt, can come to any other con- 
clusion than that this woman believed that 
she had an absolute power to dispose of 
this property though no doubt she would 
in all probability have endeavoured res ‘ 
pect the wishes of her late husband . In 
my opinion this is the most satisfactory 
solution of the case and the one which keeps 
us most in the domain of realities and 
docs not seek to apply technical rules ot 
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construction which are well enough in the 
case of instruments drawn by professional 
people who know exactly what language is 
apt to express the rules of construction laid 
down in the English cases to a Tamil docu- 
ment drawn by a person who knows no- 
thing of the rules or their application. 

This appeal fails and must be dismissed 
with costs. 

Krishnan, J.— I agree with the learn- 
ed Chief Justice that this appeal fails. I 
confess that I had some doubt in the begin- 
ning as to the interpretation to be put upon 
the Will. But after hearing the Adminis- 
trator-General for the defence, I am quite 
clear that it is not possible to hold on the 
construction of the Will of Shanga Pillai, 
that his wife got only a life-estate under 
it. The learned" Judge says that the words 
‘‘should enjoy and should at her death 
divide and give" coupled with the fact that 
there are no words of absolute disposition 
in the Will suggest to his mind that the 
testator did not intend that his widow 
should do what she liked with the proper- 
ties. In the first place it seems to me that 
there is a misapprehension here because the 
opening words of the Will do amount to 
an absolute disposition in favour of the 
widow. It says: “I hereby give away to my 
second wife all the moveable and immove- 
able properties I possess" The use of the 
word “enjoy" in the second sentence does not 
connote to my mind that the absolute estate 
given in the first sentence was cut down 
to a life- estate. Enjoyment of property is 
possible not only for a life-estate holder 
but also for an [absolute estate-holder. In 
fact both enjoy the property equally and, so 
far as enjoyment goes, there is no difference 
between the two. The absolute estate- 
holder will no doubt have powers of aliena- 
tion which the life-estate-holder will not 
nave. I hen there are the words “she should 
at her death divide and give to these three 
persons . No doubt these words require 
some consideration ; but I think that these 
words cannot be used as cutting down the 
absolute estate for it is left entirely to the 
wuhes of the lady under the Will, to give 

8he llked - Th at seems to show that 
the matter was left entirely to her discre- 

finn an f d ., that there w as no binding disposi- 
tion of the property m favour of the three 
persons named. It is a mere matter of re- 
commendation to the lady to do what the 
- testator would have liked to be done with 
A» Property at the time of her death, 
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A case very similar to this has been cit- 
ed by the Administrator-General, In re 
Hamilton-, Trench v. Hamilton (1), and Lord 
Justice Kay’s observations there are quite 
apt and applicable to this case. There are 
no words here to show that the testator 
intended that the three persons named 
should get an estate subject to the exercise 
of a power by the widow. In fact it is not 
a case at all of any power of appointment. 
It is merely a case of absolute bequest to 
the widow with a recommendation to her, 
so lar as I can understand, to deal with the 
properties in the manner mentioned which 
is not binding on her. The use of the word 
“power" by the widow in her Will is not 
important. The depositive words are “i 
hereby bequeath the properties devised by 
and inherited from my late husband along 
with my own properties in the manner fol- 
lowing". It is only under the second Will by 
the bequest in favour of the plaintiff that 
he can get any right to the properties, and 
as there is no bequest iu his favour of the 
property now in dispute, house No. 27, 
Venkata Maislry Street, he cannot possibly 
succeed. 

The appeal should, therefore, be dismiss- 
ed with costs. 

v. n. v. 


• K - Appeal dismissed 

(l) .1805) 2 Ch..*J70; 61 L. J. CL. 799; 12 R. 355; 7 
L. T. 748; 43 W. R. 577 ' 
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CALCUTTA HIGH COURf. 

Apt’EAL from Appellate Decree No. 128a 

of 1923. 

July 9, 1925. 

Present:- Justice Sir Ewart Greaves Kr 
XT „_ ,? nd Mr- Justice B. B. Ghose. 

NEPALDASMUKIIERJ EE— Defendant 

No. (J— Appellant 
versus 

PROBHAS CHANDRA MUKHERJEE 

AND others— Plaintiffs— Respondents 

Hindu ' Law — Dayabhaga — Inheritance— Test - 

s O'-amUon, whether heir 

The foundation of the- theory of inheritance us pro- 
pounded in the Dayabhaga proceeds on the doctrine 
hat only those can inherit who can confer sp£ ffi 

a vim °s e i r r h ” s ' proiwt - v ' “»>■ 
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A daughter's grandson, being unable to confer nlnintiffs to raise what is cniH < l 

spiritual benelit, is not an heir under the Dayahhay* L . _ , *? SaiC ? t0 _ «e a fresh 

School of Hindu Law. Nor docs lie become heir on 
the ground of propinquity, even if there is nobody 
alive who can confer spiritual benefit on the deceased 
owner, [p. 501, col. l.j 

Radharaman Chowdhuri v. Gopal Chandra Chakra- 
varty , 56 Ind. Cae. 122; 31 C. L. J. 81; 24 C. W. N. 316, 
distinguisned. 

Appeal against a decree of the Subor- 
dinate Judge, Faridpur, dated the 24th 


case, namely, that although Purno pre- 
deceased his mother, Dakhina, the plaintiffs 
inherited the property as Dakhina’s heirs. 

The only question that arises in this 
appeal is whether under the facts and 
circumstances stated, namely, that Purno 
predeceased his mother, the plaintiffs are 
entitled to claim the property as heirs 
January 1923, reversing that of the Munsif, of Raghumani. The lower Appellate Court 


Third Court at Bhanga, dated the 5th 
April 1925. 

Dr. Jadu Nath Kanjilal and Babu 
Surendra Nath Das Gupta No. 2, for the 
Appellant. 

Babus Suresh Chandra Talukdar and 
Nibaran Chandra Samajpaty, for the 
Respondents. 


has held that they were entitled and this 
is the proposition which is disputed before 
us. It is stated that in no case can the 
grandsons of a daughter inherit the pro- 
perty as they cannot confer spiritual 
benefit on the original owner Raghumani 
and that the power to confer spiritual 
benefit is the only test of inheritance. In 


support of this proposition we were referred, 
JUDGMENT. — This is an appeal by de- first of all, to a passage in Mayne’s Hindu 


fendant No. (5 from a decision of the Subor- 
dinate Judge of the Second Court of Farid- 
pur reversing a decision of the Munsif of the 
Third Court of Bhanga. The suit was brought 
by the plaintiffs for declaration of their 
title to and for possession of a certain plot 
of niskar land, plot No. 137 of the cadastral 
survey which was in estate No. 1187. Some 
question was raised in the Courts below as 
to whether the property in dispute was 
niskar or mal land of the estate but it has 
been found that the.property is niskar and 
this is not questioned in second appeal. 
The plots originalfy belonged to one 
Raghumani Banerji. He died leaving a 
daughter Dakhina who had a son Purno 


Law (8th Edition) page 706, s. 505 and also 
to a passage in Trevelyan's Hindu Law 
(2nd Edition) page 4 10 where the learned 
author states that the daughter's son’s son 
is not an heir according to the Bengal 
School. Then we were referred to the 
actual test of the Dayabhaga in the transla- 
tion by Colebrook, Ch. 11, s. 2, verse 
(it) at page 159 where it is stated as 
follows: “It is the daughter’s son who is 
the giver of a funeral oblation, not his son, 
nor the daughter's daughter for 
the funeral oblation ceases with him" and 
in the analysis at p. IX it is stated that 
"in default of the widow the daughters 
inherit.’’ The daughter that is barren or a 


Purno died leaving him surviving three sonless widow or female children, hence 
sons who are the plaintiffs in the present daughter’s daughter and daughter’s sons 


suit. Their case was that Dakhina succeeded 
to the property on the death of Raghumani 
and that on Dakhina’s death the property 
massed to her son Purno and on his death 

* . . .i «. _ i _ * * : _ mi. 


son are not heirs being incompetent to 
confer spiritual benefit ; and in 
support of the proposition that inherit- 
ance depends on the power to confer 


to his sons, the present plaintiffs. Their spiritual benefit and on this alon ? 
case was that they had been in possession "’ oro roforr<>fl tn ,llP RfinR h case ot 


through their bhag tenants and that they 
have been dispossessed. The defendants or 

some of them were owners of the estate No. - , ,. 

1187 As we have already stated they effect: “Having shown by the preceding 
claim the land as mal land of the estate, observations that the principle of Bpmtua 


we were referred to the Full Bench case 
Gouroo Gobind Shaha v. Anund Lall Ghose 
(1). The passage relied on in the judgment 
of Mr. Justice Mitter is to the foilwing 


The case was only contested by defendant benefit is the sole foundation of the theo y 
No 6 who had purchased the land from the of inheritance propounded m the an- 
other defendants. Although the plaintiffs’ bhaga, we proceed to determine whether 
case was that Purno had inherited after his the particular claimant before 
mother they had inherited from him.it the son of a pat^al uncles daughter, ib 

turned out in the course of the case that competent to confer beneht on 

Purno predeceased his mother Dakhina. The deceased proprietor. We are of opinion 
suit was dismissed by the First Court but n T R F R 15 

the lower Appellate Court allowed the (1) 13 W. R. F. B. 40 »t p. A 6 B, L. R. F. B. . 
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that he is, and we may add that this point 
was not even contested before us by the 
Pleader for the respondent, we think, 
therefore, that this passage clearly lajs 
down the principle that the foundation ot 
the theory of inheritance as propounded in 
the Dayabhaga proceeds on the doctrine 
that only those can inherit who can confer 
spiritual benefit on the owner whose 
property they claim to inherit, Similar 
authority is to lie found in another Mill 
Bench case of this Court in Digumbtr Roy 
Chowdhry v. 1 loti Lai Bundopadhaya (2), 
the material passages in this judgment on 
this point being those occurring at pageofif . 
There is no doubt as has been pointed out 
by a reference to the text books and to 
passages in the case to which we have 
referred that from time to time attempts 
had been made to throw doubt on the pro- 
position laid down in the passage to which 
we have referred in Gooroo GobindShaha 
v. Anund Loll Ghose (1), but the attempts 
that had been made to re-open the question 
have always failed on the ground that the 
Courts have stated that that principle 
must be taken as decided by the 
passage to which we have referred in 
the case which is a decision which has 
stood for 50 years. But it is argued on 
behalf of the respondents that even ac- 
cepting this principle as there is no 
one alive who can confer spiritual benefit, 
the grandsons of a daughter may be 
entitled to inherit on the ground of their 
propinquity to the original owner of the. 
property in default of the existence of 
persons who can confer such spiritual 
benefit. In support of this proposition we 
were referred to the case of Radharaman 
Ckmdhuri v. Go-pal Chandra Chakravarty 
(3). The cases to which we have referred 
are there considered and the argument that 
was propounded to the Court based on the 
right of persons standing in propinquity 
to the original owner to inherit in default 
of the existence of persons who can confer 
spiritual benefit was. discussed. But in 
the result no decision was arrived at by 
the Court on the application which was 
merely an application to appear, and. contest 
certain probate proceedings. We do not 
tftink,. therefore, that the learned Vakil who 

(2) 9 C. 583; 120. L. R. 204; 7 Ind. Jur. 529; 4 Ind. 
(n. a,): 1023, 

(3) 50 Ind. Ow- 122; 31 C. L. J. 81; 24 G. W. N. 
318. 

' ’Page of 9 C— [Ed.] 
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atmeared for the respondents is entitled to 
rely on anything that occurs in Radharaman 
Ckaudhari v. Gopal Chandra Chfrmrty 
(3) in support of his argument f 
we have already .stated we do not 
think that any decision was come to there. 
In mv view the passages to which we have 
referred in the two Full Bench cases lay 
down clearly that unless a person is in a 
position to confer spiritual benefit on the 
owner of the property whose property he 
claims, he is not and cannot be an ben of 
such a pemon and cannot, therefore, claim 

to inherit such property. 

This being so, we think that the appeal 
must succeed on this ground, namely, that 
the respondents here who succeeded in the 
Courts below are not heirs of Raghumani 
and have, therefore, no interest in the 
property which they claim. They were 
suing in ejectment and it was for them 
to establish their title. This they have 
failed to do and the appeal accordingly 

succeeds and with costs in all Courts. 

S H Appeal allowed. 


PATNA HIGH COURT. 

Appeal from Appellate Decrees 

Nos. 5GG, GG3, 680 to 687 and 732 to 737 

ok 1922. 

April 24, 1925. _ 

Present :— Justice SirB. K. Mullick, 

Kt., and Mr. Justice Ross. 

F. F. CHRISTIAN— Plaintiff- 
Appellants in Nos. 6G3, 680 to 687 — 
Respondents in Nos. 5G6, 732 to 737 

versus 

PRASAD RAUT and others— 
Defendants— Respondents in Nos. 663 and 
680 to 687— Appellants in Nos. 732 to 737. 

Execution of decree— Sale— Identity of property 
fold, determination of-Sale proclamation and sale 
certificate , conflict between— Mixed question of law 
and fact— Appeal, second— Finding of /act -Docu- 
mentaiy evidence not considered— Finding, whether 
binding. 

An auction sale like any other contract comprises 
an offer and acceptance. The offer is made., by the 
Court and is advertised by the proclamation of sale. 
So. far as the identification of tho property to be 
offered for sale is concerned, this is the only declara- 
tion which is authorised or required, Unless, there- 
fore, there is something to show that the Court sold 
something less than was advertised for sale, the sale 
proclamation is conclusive as to the identity oftha 
property sold. [p. 503, <pl 1.] f 
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In granting a sale certificate, it is the duty of the 
Lourt nut to determine what property is to* pass by 
the sale, hut merely to record the already accomplish- 
ed fact of a transaction that has taken place and to 
6tate what has been sold. The Court has no power 
to do more or to alter the fact of the sale which has 
actually taken place. Its action in granting the cer- 
tificate is ministerial and not judicial, [ibid.) 

In the case of a conflict between the sale proclama- 
tion and the sale certificate subsequently granted, 
the property sold must be determined by reference 
to the terms of the sale proclamation, [ibid.] 

W here an Appellate Court mentions certain docu- 
ments in the course of its judgment in stating the 
argument on behalf of one of the parties but fails 
to consider the documents or their legal offect in 
arriving at its finding, the finding, even although 
one of fact, is nut binding on the High Court in second 
appeal, [p. 504, col. 1.] 

Per Mullick , •/. — A finding as to the identity of 
property sold at a Court sale relates to a mixed ques- 
tion of fact and law and is open to revision in second 
appeal, [p. 501, col. 2.J 

Appeal from a decision of the District 
Judge, Monghyr, dated the 27th March 
1922, modifying that of the Munsif, Jamui, 
dated the 16th December 1920. 

Messrs. P. K. Sen, A. K. Roy and Raghu- 
narulan Prasad, for Appellants in Nos. 663, 
680 to 687 and Respondents in Nos. 566, 
732 to 737. 

Messrs. N. C. Sinha and Bindeswari Pra- 
sad, for Respondents in Nos. 663, 6S0to 687 
and Appellants in Nos. 566, 732 to 737. 

JUDGMENT. 

Ross, J.— In Appeals Nos. 663 and 680 
to 687 of 1922, the appellant it the plaintiff 
in certain suits for rent against the defend- 
ants. The suits out of which these appeals 
arise were either wholly or partially dis- 
missed. Tn Appeals Nos. 566 and 732 to 
737 of 1922, the tenants are the appellants, 
these suits having been decreed against 
them. 

The plaintiff sued for rent for the years 
1324 to 1327 as being mokarraridars of cer- 
tain shares in Taluka Gadi Mahesri. His 
title arose in various ways by private pur- 
chase, by lease and by mortgage from the 
co-sharers in the mokarrari and also by 
purchase in execution of two decrees. The 
execution cases in which these last pur- 
chases were made were No. 78 of 1913 and 
No. 253 of 1913 ; and it is with the shares 
purchased in these executions that the 
present controversy is concerned. The case 
for the plaintiff is that he purchased an 
interest in the mokarrari of the entire 
Taluka Gadi Mahesri. The case for the 
defendants is that the purchases were con- 
firmed to shares in the mokarrari of Mauza 
Gadi Mahesri only ; and as the suits relate 


PRASAD RADT. [90 1. 0. 19H] 

to villages in the taluka other than Maun a 
Gadi Mahesri, the defendants denied that 
the relation of landlord and tenant existed 
between the plaintiff and themselves so far 
as the interest claimed to have been pur- 
chased in these executions extends to these 
villages. The learned Munsif who tiied 
the suits disallowed the plaintiff’s claim 
under both executions. The learned Dis- 
trict Judge on appeal disallowed the claim 
under Execution Case No. 78 of 19l3, but 
allowr d it so far as Execution Case No. 233 
of 19t3 was concerned. Consequently there 
are appeals by both parties. 

I shall deal first with the plaintiff’s ap- 
peals. The relevant documents are the 
petition for execution (Ex. 19), the writ of 
attachment (Ex. 24), the sale proclamation 
(Ex. 25), the writ of delivery of possession 
(Ex. 18) and the sale certificate (Ex. 21). 
The petition for execution shows that 
execution was sought in respect of certain 
shares in Dakhinwari Khut, Khut Kalan 
and Uttarwari Khut in taluka Gadi Mahe- 
sri, asli mai dakhli including tolas, chaks, 
kitas, houses, jungles, nills, mines, etc. 
together with the surface and subsoil rights 
appertaining to the lands of the said taluka 
held in perpetual mokarrari, touzi No. 327. 
The jama sadar of the entire taluka along 
with that of n?s/ katauna is stated and also 
the gross annual of jama of the shares pro- 
ceeded against and their respective values. 
The writ of attachment follows the petition 
for execution exactly and the sale proclama- 
tion is in similar terms. The report of 
the peon who delivered possession of the 
property purchased in execution states that 
he reached Mouza Dadi Mahesri and put 
the decree-holder auction-purchaser in 
possession of the mahal. The receipt for 
deliver} 7 of possession granted by a servant 
of the auction-purchaser states that the 
peon arrived at Movza Gadi Mahesri and 
delivered possession of the perpetual mokar- 
rari right noted in the writ of delivery of 
possession. From the first three of these 
documents, therefore, it is clear that what 
the decree-holder proceeded against in 
execution and what the Court attached and 
proclaimed for sale was certain shares in 
the three khuts of Mouza Gadi Mahesri 
and the report of delivery of possession is 
not inconsistent with these documents. 
The sale certificate, however, while follow- 
ing the earlier documents in other respects 
in close detail, contains the words "Mouza 

Gadi Mahesri" instead of ia^ a Gadl 
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the law it seems clear that if the petition 
for execution, the writ of attachment and 
the sale proclamation are clear ami unambi- 
guous, any disere pencv from the description 
of the property contained in these docu- 
ments which occurs in the sale cerUhcate 
can have no effect. Then the sale certi- 
ficate itself is by no means unambiguous 
and it is not necessary to suppose that it 
was intended to refer to a different property. 
The term “ mauza " might include the whole 
mahal ; and from the fact that the tauzi 
number is given this was apparently the 
intention. A village which was merely a 
constituent of the mahal would not have 
a tauzi number. The learned Munsif 
based his decision entirely on the fact that 
the annual jama as stated in the various 
documents was much lower than what the 
annual jama of the whole mahal would have 
been and was more likely to be the jama 
of the single village. The learned District 
Judge has also accepted this argument and 
has further proceeded on the ground that 
the price paid seems to be far too low for a 
share in the entire taluka. Now even if the 
jama is mis-stated, if the document is other- 
wise unambiguous, this item would be dis- 
regarded as misdescription. But there are 
in truth no materials for the conclusion that 
the jama stated in these documents is the 
jama of Mouza Gadi Mahesri rather than 
of the entire taluka. The learned Munsif 
seems to have confused the jama with the 
annual income. The sale proclamation and 
the other documents do not pretend to state 
what the annual income of the share is. 
The learned Munsif has pointed out that 
the ca9h rental of Mouza Gadi Mahesri is 
about Rs. COO and that there are more 
than 250 acres of kamat lands and there is 
also batai land. Now the produce of kamat 
land would not naturally be included in 
the term jama and there is nothing to show 
what the income of the batai land is 
Moreover there are no materials whatsoever 
for estimating the jama of the entire taluka- 
and the ground upon which the Munsif has 
decided this case must, therefore, be treated 

thing else’ than'was advertised fo^sale^ the “ Cn? ♦i pe ? llatiTe . \ k is not ™r- 
sale proclamation is conclusive. This being selves ^ termS ° f ,he document8 foem- 
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Mahesri;" and it is on this solitary ex- 
pression that the whole defence in those suits 
has been based. 

Now the law on the subject is clear and 
undisputed. As L>rd Watson observed 
in Pattachi Chettiar v.Sangili Vira Pandaya 
Chinnatambiur (1) the question is “what did 
the Court intend to sell; and what did the 
purchaser understand that he bought.” 
In JJalwant Babaji Phondge v. Hirachand 
GulabchandGujar (2) there was a mortgage- 
decree directing that the interest of five 
brothers in the mortgaged property should 
be sold. The proclamation of sale followed 
the decree, but in the sale certificate, the 
name of one of the brothers only was men- 
tioned. The learned Judges there pointed 
out that there was nothing in the Code 
which made a certificate of sale conclusive 
as to the property sold ; that in granting 
a certificate, it is the duty of the Court not 
to determine what property i9 to pass by 
the sale, but merely to record the already 
accomplished fact of a transaction that has 
taken place and to state what ha9 been 
sold. The Court has no power to do more 
or to alter the fact of the sale which has 
actually taken place. Its action in granting 
the certificate is ministerial and not judi- 
cial. It is pointed out that the sale is an 
offer and acceptance; that the offer is made 
by the Court and is advertised by the pro- 
clamation of sale ; and that so far a9 con- 
cerns the identification of the property to 
be offered for sale, this is the only declara- 
tion which is authorised or required. In 
Raja Thakur Barmha v. Jiban Ram Mar- 
war (3) in which there was a conflict be- 
tween the sale proclamation and the certi- 
ficate subsequenly granted it was held by 
the Judicial Committee that what is sold 
at a judicial sale can be nothing but the pro- 
perty attached and that that property is con- 
clusively described in and by the schedule 
to which the attachment refers. As against 
such description it was held that the certi- 
ficate of sale had no effect. Unless, there- 
fore, there is something to show (and it is 
not suggested in the present case that 
there is anything) that the Court sold some- 


_ (}) 10 M. 211; 14 I. A. 81; 11 Ind. Jur. 278- 5 Sar 
P. O. J. 38; 3 Ind. Dec. (s. s.) 921 (P O ) * 

d) 27 B. 331; 5 Bom. 1, H/217. 1 
l 3 ), 21 , tod. Cas. 930; 41 C. 590; 18 C. W. K m 

g Wm) m C w L n; 116 


W 1 th legard to the observations of th e 
learned District Judg 6 on the price, it mav 
he that the property was purchased cheap 
but there may be many reasons for that 
It is impossible to say on the materials 
before mb how low the price was and this 
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is no criterion for construing the doc uments. 

It seems to me that this is a very plain 
case which does not admit of doubt; the 
documents with the doubtful exception of 
the certilicate of sale are all consistent with 
only one conclusion, namely, that what was 
purchased was a share in the entire taluka. 
But the decisions above cited show that the 
certilicate of sale cannot override the other 
documents which are conclusive as to the 
property actually sold. 

The learned Vakil for the respondents 
contended that the case is concluded by 
findings of fact. In my opinion this is not 
so. It is true that the learned District 
Judge has mentioned the execution petition 
and the writ of attachment and the sale pro- 
clamation in stating the argument on behalf 
of the plaintiff ; but there is nothing to 
show that he considered these documents or 
their legal ell'ect. I would, therefore, allow 
these appeals with costs. 

With regard to the appeals of the defend- 
ants, the ground upon which the Munsif 
limited the purchase in Execution Case 
No. 253 of 1913 to a share in Mouza Gadi 
Mahesri was that the shares mentioned in 
the sale certificate in this case are the 
shares which were actually owned by the 
judgment-debtors in that village, whereas 
they had different shares in the dilferent 
villages constituting the taluka. He was, 
therefore, of opinion, that the proceedings 
in execution must be limited in their opera- 
tion to Mouza Gadi Mihesri alone. The 
learned District Judge has properly refused 
to give effect to this argument pointing 
• out that, if in fact the judgment-debtors 
have larger shares in some of the villages 
than those stated in the 6ale proclamation, 
the excess will not be affected by the sale. 
In this case all the documents are consistent 
and leave no room for doubt that the shares 
which were proceeded against in execution 
and were attached and proclaimed for sale 
and sold were the shares of the judgment- 
debtors in the entire taluka. It was sug- 
gested that the learned District Judge has 
erred in his calculation of the price because 
he has understated the shares that passed 
by the sale. But, as I have pointed out, 
in dealing with the plaintiff's appeals, 
there are no materials for ascertaining the 
real value of this property ; and in any 
case if the purchaser purchased at a low 
price, that is not a matter which affects the 
present question. 

The defence in these suits appears to me 


BHURY V . SONA GAZI. [90 I. Q. 1925] 

to be entirely without merit and to rest on 
nothing better than a clerical mistake in a 
document of minor importance. 

The result is that the plaintiff's appeals 
must succeed and are allowed with costs 
and the suits out of which these appeals 
arise must be decreed in full with costs 
throughout. The tenants' appeals are dis- 
missed with costs. 

Mullick, J.— I concur entirely. It was 
argued that this being a second appeal it 
was not competent to us to interfere with 
the District Judge's finding in regard to 
the identity of the property which was 
sold. The answer to this is that as the 
finding relates to a mixed question of fact 
and law it is open to revision in second 
appeal. 

z. k. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rolf, No. 1444 of 1924. 

March 12, 1925. 

Present :— Justice Sir Ewart Greaves, 
KT.,andMr. Justice Cuming. 

Rai HARENDRA NATH CHAUDHURY 

—Petitioner 

versus 

SONA GAZI and others— Opposite 

Parties. 

Civil Procedure Code ( Act V of 1908), 0. XLVII, r. 7 
—Order granting review— Appeal, whether lies. 

No appeal lies against the order granting a review# 
[p. 505, col. l.J 

An order granting an 
judgment can only be 
specified in r. 7 of 0. X 

Rule against an . 

the Additional Sub- Judge, Khulna, in Mis- 
cellaneous Appeals Nos. 180 and 181 of 1JAJ. 

Babus lirojolal Chakcrverty and bur- 
end r a Nath Bose, for the Petitioner. 

Babus Rajendra Chandra Gulio and 
Anilcndra Nath Roy Chowdhury, for the 


pplication for review of ft 
jected to on the grounds 
II, of the C.P. C. [ibid.] 


posite Parties. 

JUDGMENT. . 

leaves, J.-We think that this Me 
mid be made absolute. The facts of th 
le are as follows: A decree was obtained 
parte in the Second Court of the Munsif 
Khulna on behalf of certain co-sharers 
e decree was executed at the instance of 
2 of the co-sharers alone and the standing 

.ps of the judgment-debtonvere attached 

e other co-sharer on coming to hear o 
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[901.0, sav that the decision in 

the execution applied for b eing nmde and P^. Chamn Slha v . /fa ran Khan (1) 

was made an executing decree-holder, then elector that the other decision to 

apparently the other co-sharer arrived at have been referred were arrived 

a compromise with the judgment-debtoi uu(ler a misapprehension of the law such 
here hi tl e . . was dismissed at uu^ Vabil a n e ges. , 

on certain terms. Ihe petitioner uho obtain- resu i t j s that the Rule succeeds with 

ed the Rule objected to the compiomise , s hearing-fee one gold mohur and the 
which involved the dismissaiof the execu- uti se wjU proceed on its merits, 

tion case and he, accordingly applied for execu ‘ gree . 

„ mi the ground of fraud. The turning, o b 


a review on — „ . . . 

review was granted which involved the re- 
hearing of the execution case. Against 
the grant of the review an appeal was pre • 
ferred and on appeal the order granting 
the review was set aside and the compromise 
arrived at in the execution proceedings was 
allowed to stand aud this Rule was obtained 
against that order which had the effect of 
setting aside the review and restoring the 
compromise arrived at in the execution 
proceedings. 

The Rule is supported on the ground 
that there is no appeal from the order 
granting the review. It is stated that by 
virtue of the provision of 0. XLI, r. 7 of 
the C. P. C. the order rejecting the ap- 
plication for review is not appealable 
but that the order granting the applica- 
tion for review may be objected to on the 
grounds that are stated in r. 7 of 0. XLVII 
but it is stated that iuasmuchas the appeal 
directed against the review did not fall 
within any of the matters set out in r. 7 
no appeal lay and we were referred to the 
case of Hari Charan Saha v. Baran Khan 
(1) which lays down that an order grant- 
ing an [application for review of a judg- 
ment can only be objected to on the 
grounds specified in r. 7 of 0. XLVII. Various 
matters were urged before us in opposition 
to the Rule. First of all we were referred 
to a judgment to which I was a party 
which, it is stated, supports the view that 
an appeal in the circumstances does lie. 
We have read the judgment. I cannot see 
that it decides any such thing. It seems 
to me to have no application to the facts of 
the case now before us. 

Then we were asked to say that the deci- 
sion in Hari Charan Saha v. Baran 
Khan (1) to which we have referr- 
ed and the other decisions to the same 
effect are all wrong for reasons which are 
stated and which it is said were not con- 
sidered in these cases. We have listened 
to the reasons urged and we are not pie- 

(1) 25 Ind. Gas. 903;. 41 0.746. 
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Rule made absolute 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeal No. 33 of 1924. 

August 1(5, 1925. 

Present Mr. Simpson, A. J. C. 

Rani IN'DER KUER-Plaistipf— 
Appellant 
versus 

Syed MOHAMMAD TAQI— Defendant 
—Respondent. 

Registration Act (XVI of 1908 », *. 17 (d) fsi)- 
Receipt for payment of mortgage-debt, whether requires 
registration. 

The extinction of a mortgage-debt must be distin- 
guished from the extinction of the mortgage itself, 
and a receipt which purports to-be merely n receipt 
in full of the mortgage-debt is admissible in evidence 
without registration, [p. 507, col. 1.] 

The Law of Registration in the case of a receipt of 
mortgage-money does not enquire how the receipt 
operates, but merely what it purports to do. [ibid . ] 

A receipt granted on behalf of a mortgagee to the 
mortgagor was in the following terms:— “Received 
from 5 the sum of Rs. 6,000 only in full satisfaction 
of the amount due from him under a mortgage-deed 
of his share in village B executed by him in favour of 
the late K, who had obtained a decree for possession 
of the mortgaged property : 

Held, that the receipt did not require registration, 
[p. 50G, col. 2.] 

Case-law referred to. 

First appeal from the judgment and 
decree of the Additional Subordinate 
Judge, Lucknow, dated the Ilth February 
1924. 

Mr. Rajeshri Prasad , for the Appellant. 

Messrs. Nazir-ud-din and Haicim-ud-din,. 
for the Respondent. 

JUDGMENT.-This is a first appeal. 
The suit is one by a mortgagee to be 
restored to possession. The plaintiftappel- 
lant is the junior of the two widows of 
Kuar Qirdhari Singh, the original mort- 
gagee. The defendant-respondent, Syed 
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Muhammad Taqi is the mortgagor. The in .Jiwan Ali Beg v. Basa Mai (1) that such 
moitgage is dated 3rd January 1914. The receipts did not require registration, and 
pnncipal mortgage money was Rs. 6,0U0. this decision was given statutory force by 
i aerate ot interest was eight annas per an amendment of the Registration Act In 
cent per month compoundable every six the present Registration Act the clause 
months. 1 he period was two years, and it is s. 17 (2) ( xi ), and it is as follows 
was stipulated that if two successive "Any endorsement on a mortgage-deed 
instalments of interest were not paid, acknowledging the payment of the whole 
the mortgagee would be entitled to posses- or any part of the mortgage-money, and 
sion of the mortgaged property. The any other receipt for payment of money due 
mortgagee brought a suit for possession under a mortgage, when the receipt does 
based on this clause, and his suit was not purport to extinguish the mortgage." 
decreed on 22nd November 191*. He exe- It will be observed that under s. 17 (1) 
cuted his decree and obtained formal pos- (6), the words “purport or operate” appear, 
session on 2nd July 1919. Whether he whereas in s. 17 (2) (ix), the only word is 
obtained actual possession is not now “purport." The word “operate” has been 
material. He died on 6th August 1919. omitted. This omission is important for 


It is alleged in the plaint that the appel- 
lant was dispossessed by the defendant- 
respondent in December 1919. She brought 
the present suit on 3rd July 1922. The 
defence was that the mortgage deed was 
satisfied by a payment of Rs. 6,000 on 4th 
November 1919. This payment is evidenced 
by a receipt, Ex. A-4, and the first question 
for decision in this appeal is, whether that 
receipt ought to have been excluded from 
evidence, on the ground that it is not re- 
gistered. The receipt is in these terms : 

“Received from Sayed Muhammad Taqi 
Saheb, 'of Naubasta, the sum of Rs. 6,000 
only, in full satisfaction of the amount due 
from him under a mortgage-deed of his 
share in village Birhana executed by Sayed 
Sahib in favour of the late Kuar Girdhari 
Singh Saheb who had obtained a decree for 
possession of the mortgaged propery." 

Section 17 (1) (6), of the Registration Act 
makes registration complusory in the case 
of instruments which purport or operate 
to create, declare, assign or extinguish, 
whether in present or in future, any right, 
title or interest, whether vested or contin- 
gent, of the value of Rs. 100 and up- 
wards, to or in immoveable property, and 
cl. (3) makes registration compulsory for 
instruments which acknowledge the receipt 
or payment of any consideration on account 
of the creation, declaration, assignment, 
limitation or extension of an any such right, 
title or interest. 

The first question which came before the 
Court was whether a receipt for part-pay- 
ment of a mortgage-deed fell within these 
words. It is unnecessary to discuss the 
ea'dDr decisions, because it was deeided hv 
a Full Bench of the Allahabad High Court 


the decision of the question which arise in 
this appeal. 

The Court of Trial has relied on two deci- 
sions. One of these is Neclamani Patnaik 
Mussadi v. Sukaduvu Bchara (2). It does 
not appear from the report what relief was 
sought by the plaintiff, but he was suing 
on the basis of a mortgage, and in the 
capacity of a mortgagee. The mortgagors 
produced a receipt in these terms. “I have 
this day received payment from you of 
Rs. 350, on account of the principal and 
interest, due under the registered mort- 
gage-bond executed by you in my favour 
on 26th July 1903. I have excused payment 
of balance of interest. Nothing remains 
due under the said document." 

It was held that the receipt did not 
require registration. It was said, 

“There is nothing in the document to 
show that the mortgage in suit was ex- 
pressly extinguished by it, it is only a dis- 
charge of the mortgage-debt. We think 
there is a clear distinction between a dis- 
charge of a debt and the extinguishment 
of a mortgage interest, though one may 
be the result of the other. Where a receipt 
in terms only discharged the debt, it cannot 
be brought under s. 17 (6) of the Registra- 
tion Act." ... 

It is sufficient to say that I agree with 
that decision. But as the point does not 
appear to have been previously decided by 
this Court, I may add that I have consider- 
ed all the decisions cited at Bar, and all 
that I was able to discover for myself. 
Some of the earlier cases, decided before 
the law assumed its present foim, are in 

(1) 49 A 108; A. W. N. (1836) 310; 5 Ind. D>o. (k. s ) 
5 °J) 60 Iud. Cas. 255; 43 M. 803; 12 L. W, 269, 
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appellant's favour, but there is no subsequ- 
ent case in his favour. There is clear 
. authority for holding that the extinction of 
the debt must be distinguished from the 
extinction of the mortgage, and that a 
receipt which merely purports to be a 
receipt in full is admissible without regis- 
tration. Another point is taken that this is 
not merely a receipt. It is also a remission of 
part of the money due. The sum of 
Rs. 6,000 was the principal money only. 
There was due Rs. 1.987, interest in addi- 
tion, and this was remitted. There is some 
authority for the proposition that although 
a receipt may not require registration, a 
document remitting part oMhe debt will 
require it, in Vishnu Chotla I enkatasubbiah 
' v. Tallapragada Lakshmipathi (3). It does 
not appear from the report what relief was 
sought, but the suit was evidently one by a 
mortgagee against two mortgagors. One of 
the mortgagors set up an agreement in 
which the other mortgagor was exonerated 
by the plaintiff on payment of a sum of 
Rs. 900 and a portion of the mortgage- 
money was remitted. This transaction was 
evidenced by a document, with regard to 
which it was said, that it was admissible as 
a receipt, but that if it was to be taken as 
evidence of the agreement, by which part 
of the mortgage-money was remitted, it 
would require registration, being a document 
which affects a right to immoveable pro- 
perty with a value of over Rs. 100. With 
the utmost respect to the learned Judge 
who decided that case, I do not think 
that the receipt before me requires regis- 
tration. It does not purport to be any- 
thing but a receipt. It may operate in 
various ways, but the Law of Registration 
in the case of a receipt of mortgage-money, 
does not enquire how it operates, but 
merely what it purports to do. For these 
reasons, I think that the Court of Trial 
was right in admitting Ex. A-4 in evidence, 
although it is not registered. 

Respondent’s Counsel relies on nothing 
except Ex. A-14 itself, and the deposition 
of Babu Brij Narain Dayal. This gentleman 
is a Special Magistrate of the First Class. 
He has been practising in Lucknow as a 
Pleader for 25 years, and he is Chairman 
of the District Board of Lucknow. His 
dealings with the various parties are not 
altogether easy to follow. There is a recital 
in the mortgage-deed now in suit from 

(3) 85 Ind. Cas. 392; (1925) A. I. R. (M.) 302; 20 L. 
W# 302. 
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which it appears that Muhammad Taqi, 
the mortgagor, now arrayed a3 defendant- 
respondent, borrowed the money in order 
to pav off a promissory-note, which had 
been executed jointly by himself and Brij 
Mohan Dayal. The witness has further 
stated that Muhammad Taqi has been on 
intimate terms with him all his life, and 
that it was at his request that Kuar Gir- 
dhari Singh lent the money to the defen- 
dant. While these were his relations with 
the defendant, Brij Mohan Dayal was also 
manager of the estate on behalf of the 
plaintiff. But relations had been strained 
between Babu Brij Mohan Dayal and the 
plaintiff, and ultimately he resigned the 
managership, apparently towards the end 
of 1920, after holding office for about one 
year. The plaintiff is the junior of the 
two widows, and, under the Hindu Law, 
she would not be entitled to the property. 
She claims as legatee under a Will dated 
lltli October 1916. That Will was accepted 
as proved by a Bench of this Court on 
22nd April 1920. In that Will the testator 
had named as hi? executor the Deputy 
Commissioner of Lucknow, and, in the 
event of his refusal, the President of the 
British India Association. Both these 
gentlemen, however, refused to accept 
office, and, at the time when Ex. A-4 
was written, it was believed by all parties 
that Probate would be granted to the plaint- 
iff. As a matter of fact, this Court requested 
the Deputy Commissioner to withdraw his 
objections and Probate was refused to the 
plaintiff. 

The questions of fact which have to be 
decided are these 

1. Whether the alleged payment of 
Rs. 6.000 was made by Muhammad Taqi to 
Brij Mohan Dayal ? 

2. Whether Brij Mohan Dayal had the 
authority of the plaintiff to accept pay- 
ment of Rs 6,000 in full discharge of the 
debt, remitting the interest which was 
then due ? 

The two questions must be considered 
together. ( It is immaterial to the plaintiff- 
appellant’s case whether no payment was 
made at all, but a fictitious receipt was 
given, or whether Muhammad Taqi did pay 
Rs. 6,009 to Brij Mohan Dayal, but Brij 
Mohan Dayal had no authority to accept 
payment much less to remit a large sum 
which was due as interest. Brij Mohan 
Dayal did not actually write the accounts 
of the estate. That was done by Parbhu 
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Dayal, Dnvan, but the account book bears 
the s.gnature of Brij Mohan Dayal on every 
date. Brij Mohan Dayal has said that this 
sum of Rs. 6,000, which he received, was 
ail spent on various items of expenditure 
which are contained in the account book, 
the reasons for the omission of this item 
according to Brij Mohan Dayal were two. 

A. Because the Deputy Commissioner 
was going to be appointed executor, Brij 
Mohan Daval thought that it would not be 
prudent to show this amount, as the Deputy 
Commissioner might object that he had no 
business to realise debts. 

B. If every expenditure incurred in liti- 
gation was shown to have been made from 
the income of the estate t}iere would be 
no surplus out of which the daughters of 
the deceased might claim a share. 

At first sight, the first explanation seems 
open to the objection that at the time the 
payment was made all parties believed 
that the plaintiff would succeed in obtain- 
ing Probate of the Will, and the second 
explanation is open to the objection, that 
if all the expenditure was certainly shown, 
while an item of Rs. 6,000 was left out of 
the income the result could hardly be to 
increase the surplus shown in the account. 
But both these difficulties disappear if 
the true nature of Ex. 14, the account 
book, is understood. It is not a regular 
account kept from day to day like the 
cash book of a Bank. It was not prepared 
at all until the decision of the case relat- 
ing to the Letters of Administration. It is 

essentially a cooked account. For example, 
funeral expenses amounting to Rs. 1,266 
are shown as incurred on the 29th of Sep- 
tember 1920, but the Raja's death took 
place on the 6th August 1919. These ex- 
penses must have been incurred quite a 
year before this entry. On the same date, 
there is an item of Rs. 3, 303- 15 for various 
expenses connected with the mutation 
and the application for Probate. Now 
mutation itself took place on 8th March 
1920, and the application for Probate was 
put in on 5th November 1919, and was 
decided on 22nd April 1920, so these large 
sums are clearly post-dated. According to 
respondent's Counsel, what Brij Mohan 
Dayal was doing was this. He was incurr- 
ing expenses which exceeded the income. 

If he had shown a true account from day 
to day there would have been a deficit. He 
wished to represent that these expenses 
were being made out of the income, so he 
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did not enter them until there was suffi- 
cient income, on the income side of the 
account, to meet it. Actually they were 
met out of this sum of Rs. 6,000, which he 
received from Muhammad Taqi, together, 
of course, with the income of the estate and 
the funds which were found in the house 
of the Raja. This explanation also serves 
to meet the third objection that there could 
be no shortage of money at the time because 
the account itself shows a considerable sum 
left in cash by the Raja, considerable sums 
realized from the estate and no large items 
of expenditure up to the 4th of November. 
The fact is that we do not know what ex- 
penditure had been incurred up to that 
date. Exhibit 14 is no safe guide in the 
matter. Brij Mohan Dayal's ideas of keep- 
ing accounts are certainly not to be com- 
mended. 

Devices of the kind described open a door 
to peculation. But these are not questions 
which have to be decided in the present 
appeal. The question is whether the account 
of the matter given by Brij Mohan Dayal 
can be accepted as ture, and here I find 
myself in agreement with the Court of 
Trial. Brij Mohan Dayal is a man of posi- 
tion. He bears a good reputation. He was 
believed by the Court that heard him. His 
statement appears to be a candid state- 
ment. It contains admissions damaging to 
himself, such as the admission that there 
is still in his hands Rs. 6,000, which is not 
his own, and that this transaction was de- 
liberately concealed from the Deputy Com- 
missioner. 1 think his deposition is enti- 
tled to credit. And this is sufficient to 
decide the second question for he has stat- 
ed very clearly that he had an interview 
with the plain tiffin which she gave him ex- 
press authority to remit the interest and to 
accept the payment. His cross-examination 
was finished on the 25th January 1924 and 
this closed the defendant's evidence. Q n 
the following day plaintiff’s Counsel said 
that he would examine only one witness, 
that is to say that he did not propose to 
have the plaintiff examined either in Court 
or on commission to repudiate the evidence 
of Babu Brij Mohan Dayal. 

The result is that both on points of law 
and points of fact the appeal fails and is 

dismissed with costs. . 

z K Appeal dismissed, 
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CALCUTTA HIGH COURT. “o' behalf of the plaintiff-appellant, 

Appeal f«om Appellate Uacm No. laJ< that Art. 49 is really the Artiste 

of 1923. annlimhle to the present case, and, in tins 

June 24, 1925. connection our attention has been drawn 

Present:— Justice Sir Hugh Walinsley, K ., ° n ^ d(? ^ siou of a Full Bench of tins 
and Mr. Justice Mukeiji. . case 0 f anyun Jha v. Dolhxn 

A ‘^— “ SK’realVEt us ZXl 

BARADA KANTADEY «, others 

«»- which off- Artides d^ap^y te the 
Deterioration of go oeU-Smt for compensation - f ac ts of the < ^ ' anv specific 

L TS 30 and no. Art. 49 of Sell. I to the Limita- £{jf b ly . He did not claim com- 

petisatiou Jg.Lt ^ nv d “e for p?opert| 
of a quarrel between the plaintiff and the ijuradar wrongfully taken an} mOteaiM P V - 
about 1 the payment of tolls, the plaintiffs goods are because the finding IS that it was the Police 
detained at the Police .Station and there deteriorate , ( | ie carg0 of oranges to the t liana. 

Appeal against n decree of the Subordi- not a caS e for compensation for 

nate Judge, Second Court, (haridpur, h oranges or for compensation 

dated the 15th February 1923, reversing fffully detaining the oranges be- 

that of the Munsif, Second Court at Madan- ? a „ ain , fi ding is that it was 

pur, dated the 10th February 1922. Se Police who kept the boat at the thana. 

Babu Ilemendra Chandra Sen, for the Ap- g® tome, therefore, that the sub- 

peNapt. „ , , m , „ • , stance of the claim cannot be brought 

Babu Prakash Chandra Majumdar, for the 1)urvie w of the words of Art. 49. 


the Respondents. 


lb illJUcalf* iw hav., --- 

stance of the claim cannot be brought 
within the purview of the words of Art. 49. 
In mv judgment, Art. 36 is the appropriate 
That, being 


JUDGMENT Article applicable to the case. That being 

Walmsley, J.-This appeal is preferr- so, it must be held thsd 
ed by the plaintiff. He brought a cargo of by limitation 1 he result, , theietoie, 
oranges to the Madaripore Bazar where there the appeal is dismissed w 
was a quarrel between him and the ijaradar Mukerji, J.- l agree. 

of the market about th* payment of tolls N « N . 28 5 yind. Dec. ( s. .? 454 

Inconsequence, the ijaradar informed the (l >“° ^ 

Police and the result was that the boat of 


oranges was detained at the thana for some 
days and, while so detained, the oranges 
deteriorated. The plaintiff brought the 
suit for compensation on account of the 
oraDges so damaged. The learned Munsif 
found that the plaintiff was entitled to a 
8um of Rs. 143 odd and gave the plaintiff 
a decree for Rs. 68-13-6 against certain of 
the defendants who had not compromised 
the case with the plaintiff as the defendant 
No. 2 had done. These defendants then pre- 
ferred.an appeal to the District Court and 
the learned Judge of the Court of Appeal 
below held that the suit was barred by 
limitation. The suit was brought exactly 
three years after the date on which the 
boat was taken to the thana and the learned 
Subordinate Judge’s view was that the 
appropriate Article of the Limitation Act 
applicable to the case was Art. 36 and not 
Art. 49 as held by the First Court. If the 
learned Judge was right in this view, then 


MADRAS HIGH COURT. 

Appeal against Appellate Order 
No. 65 of 1923. 

Civil Miscellaneous Petition 
No. 3143 op 1924. 

January 26, 1925. 

Present:— Mr. Justice Devadoss and 
Mr. Justice Wallace. 

PONNAPPA REDD1 and others— 
Appellants 
versus 

THIRUVENGADA PILLAI & Co. and 
others— Respondents. 

Presidency Small Cause Cowls Act (XV of ISSSf, 
ss. 31, iJ— Civil Procedure Cade (Act V of 10Q8), 
s. 47 — Execution of small cause decree in respect of 
immoveable property— Transfer to moffusil District 
Munsif s Court for execution on regular sidc*-Ordw % 
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whether appealable— Evidence Act (I of l&7>\ s 115— 


i » . , * V ntt vi ct | / Of /a/ ' ' o / / s 

tamT l ~piT f ? r ™ on 9 duc <>y deceased member of 
ass y ~F r Z° f TT °f ’tatus-Deaec against 

S^clZZ. 01 deCree ~ PUa ° f ^ronkip. 

is 0f th< ; M * d "« Smal1 Cause Coart 

for'/v . d ° a m °f ussd District Munsifs Court 
oritf UOt ' ° n » ll k smallca,,se side, but on its 
inl£^ a * j e, i against lhe "“loveable property cf the 
judgment-debtor, an order made by the latter Court 
in execution is appealable under s. -17 of the C. P. C 
ip. oil, col. 2.J 

A Insl net Munsifs Court in executing a decree of 
the Madras bmall Cause Court in respect of immove- 
aoie property exercises its powers not as a Small 
Court, but as a Court of original jurisdiction, 
and the rules applicable to proceedings in execution 
of an original decree are applicable to the execution 
proceedings of the small cause decree so transferred 
to the original side of the Court. Q,. 511, col. 1.1 

" here in a suit to recover monev due bv a deceased 
member of a joint Hindu family, the defendants plead 
a division of status with the deceased and a decree is 
passed against the assets of the deceased in the hands 
of the defendants, it is not open to the latter afterwards 
in execution of the decree to contend that the pro- 
perties in.their hands arc not liable since they have 
succeeded to the properties by survivorship, fn. 512 
col. 1.] ^ 

A. A. A. 0. No. 05 op 1923. 


iims.NUADA PILLAI & CO, |P0 I. C. 1925] 

properti es of the defendants Nos. 1 to 8 
and Angusamy and that they were entitled 

the 1 dSth by . f r ‘ S A 1 ° f survivorshi P after 
Vi® d , a , of , Angusamy. The District 

In tbl 3 ° Wed , ‘f® P eti,io ». and on appeal 
Z th e decree holders, the District Judge 

nd Tnt ° f , the Dis,rict M unsif 

ldup - A ld the attachment so far as the 
snare of Angusamy was concerned. Against 

ctL°J de ! \t Pr , esent a PP eal is fi^d by 

defendants Nos. I to 9. The first con ten- 
tion on behalf of the appellants is that no 

n,T ? rt ° 1 v Dls,nct Court against the 
older of lie District Munsif. The argu- 

® ent is that the District Munsif’s Court 

is governed by the rules framed by the 

Digh Court under the Presidency Small 

Cause Courts Act XV of 1882, and under 

ttie rules no appeal is provided for against 

an order in execution. The decree of the 

Madras Small Cause Court was transferred 

to the Tiruvallur Court to be executed 

not in its Small Cause side but on its 

regular side. Under the rules the Madras 


. * — ° vuucx me ruies me luaaras 

Appeal against a decree of the District Small Cause Court has no power to execute 

hlDS i epul t, , in A PP eal Slllt N°. 362 its decrees against immoveable properties. 

Or I I urpfprrpH n troincl T iwloi' c l « c . 4 ■ • i 1 r « n *« 


ot . P 1 . Preferred against the decree Under s. 3'fof' "the*' Act^the MadrarSmS 
of the Court of the District Munsif, Cause Court may on the application of 
Tiruvallur, in Execution Application the decree-holder send the decree for exe- 

No. 735 of 1921, in Execution Petition No. cution 

554 of 1921, (in Suit No. 1525 of 1920 on (a) in the case of the execution against 
the file of the Court of Small Causes at immoveable property situate within such 
Madras). local limit to the Madras City Civil Court 

ft ■» f n \t 0,11 t inn, “V. 1 ® Court of Judicature at Fort 

« . . ?• of William or Bombay as the case may be; 

Petition, praying that in the circumstances (6) in all other cases to any Civil Court 
stated in the affidavit filed therewith, the within the local limits of whose jurisdic- 
High Court w ill be pleased to convert the tion such judgment-debtor, or any move* 
Appeal against Appellate Order No. 65 of able or immoveable property of such iuder- 


• a 4 ^ ^ ^ - 

1923, into a Civil Revision Petition. 

Mr. S. Krishnamachariar, for the Appel- 
lants. 

Mr. S. G. Sadatjopa Mudaliar, for the Re- 
spondents. 

JUDGMENT.-The Madras Court of 
Small Causes passed a decree in plaintiffs’ 
favour for Rs. 1,380-10-9 and costs and 


ment-debtor may be found. 

The procedure prescribed by the C.P.C. for 
theexecution of decrees by Courts other than 
those which made them shallbetheprocedure 
followed in such cases. Section 8 of the 
C. P. C. makes only certain sections of the 
C. P. C. applicable to the Courts of Small 
Causes established in the Towns of Cal- 


Vakil’s fee Rs. 60 against the assets of the 
deceased Angusamy, if any, in the hands 
of the defendants. This decree was trans- 
ferred to the District Munsif’s Court at 
Tiruvallur. The plaintiffs attached some 
property as the assets of Angusamy in 
the hands of the defendants. The defend- 
ants Nos. 1 to 8 applied to the District 
Munsif of Tiruvallur for releasing the 
property from attachment on the ground 
that tV properties were the joint family 


cutta, Madras and Bombay. No doubt 
ss. 38, 39, 40 and 41 are not among the sec- 
tions applicable to the proceedings in the 
Madras Small Cause Court, but the question 
is not what is the procedure governing 
the execution in the Madras Small Cause 
Court, but what is the procedure govern- 
ing executions in the District Munsifs 
Court to which the decree of the Small 
Cause Court is transferred for execution. 
It is conceded that the District Munsifa 
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Court ' in executing a decree of the Madras ceedings in the Munsif’s Court is torn 'J 

Small Cause Court exercises its powers 
not as a Small Cause Court, but as a Court 
of original jurisdiction, for, in execution 
of the decree immoveable property could 
be attached. If immoveable property is 
attached the provisions which relate to 
claim petitions and other provisions of 
0. XXI of the C. P. C. would apply to 
attachment and sale of immoveable pro- 
perty. The contention for the appellants 
is that the small cause decree which has 
been transferred to the Tiruvallur Court 
retains its character of a small cause 
decree and the rules governing its execu- 
tion in the Madras Small Cause Court are 
applicable to the proceedings in the Tiru- 
vallur Munsif’s Court. Some provisions of the 
C. P. C. are made applicable to the Madras 
Small Cause Court by the notification of 
17th May 1916 and s. 42 of the Code in 
its amended form is one of them and it is 
in these terms: " The Court executing a 
decree sent to it shall have the same powers 
in executing such a decree as if it had 

been passed by itself And its 

order in executing such decree shall be 
subject to the same rules in respect of 
application under s. 38 of Act XV of 1882 
as if the decree has been passed by itself." 

It does not either expressly or impliedly 
apply to the proceedings in the Court to 
which a decree of the Madras Small Cause 
Court has been transferred. The amended 
section is only applicable to the Madras 
Court of Small Causes. There is no sub- 
stance in the contention that the High 
Court intended that this section should 
apply to the District Munsif's Court or to 
any other Court in the mojfussil to which 
the decree of the Madras Small Cause 
Court is sent for execution. The latter 
portion of this rule makes it abundantly 
clear that it could not have been the in- 
tention of the High Court, to make it 
applicable to any Court other than the 
Madras Court of Small Causes. The latter 
portion of the rule makes s. 38 of the 
Madras Small Cause Court Act apply to 
execution proceedings. Under s. 38 a de- 
feated party may apply for a new trial or 
may apply to alter or set aside an order 
passed by the Court. Applications for a 
fresh trial are made before the Full Bench 
consisting of two or more Judges which 
either confirms or alters the order or 
decree passed by a single Judge. To say 
that s. 38 is applicable to execution pro- 


the proceedings there a farce, tor. 
party against whom the District Munsif 
passes an older could apply lor a 
new trial within 8 days. Is the same 
Judge to be asked to try a matter which 
lie has heard and disposed of or is he to be 
asked to alter or set aside or reverse any 
order passed by him if the party against 
whom the order is made chooses to apply 
within 8 days for the reversal of that 
order ? It cannot, therefore, be reasonably 
contended that s. 42 is applicable to pro- 
ceedings in execution of a decree of the 
Madras Small Cause Court transferred to 
a Court in moffussil. Apart from that it 
is difficult to contend how the High Court 
by framing certain rules under the Pre- 
sidency Small Cause Courts Act can abro- 
gate or nullify the C. P. 0., and the rules 
thereunder which govern the proceedings 
in the Courts in the moifussil. Section 42 
only applies to execution proceedings in 
the Madras Small Cause Court, whether 
the decree sought to be executed was 
passed by the Madras Small Cause Court 
or transferred to that Court from a Court 
in the mojfussil. 

It is next contended that the right of 
appeal can only be given by a Statute, and 
the rules of procedure cannot give a right 
of appeal when it is not given by a Statute. 
It is well settled that when a small cause 
decree of the Sub-Court or of a District Mun- 
sif’s Court is transferred to the original side 
of the Sub-Court or of the Munsif’s Court 
for execution against the immoveable pro- 
perty of the judgment-debtor there is a 
right of appeal under s. 47 of the C. P. C., 
and the rules applicable to the proceedings 
in execution of the original decree are 
applicable to the execution proceedings of 
the small cause decree transferred to the 
original side of a Court. The decree of 
the Madras Small Cause Court having 
been transferred to the original jurisdiction 
of the District Munsif's Court, it is difficult 
to see how it can be said that the 0. P. C. 
is not applicable to such proceedings. If 
the C. P. C. is applicable the right given 
under the Code is also available to the 
parties to the execution proceedings. 
The moment the C. P. C. is made 
applicable to the proceedings in a 
Court, unless some portions of it are 
exempted by a special rule or enactment 
from being applicable to the proceedings 
of Buch Court the whole Code is applicable 
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and a party has the right of appeal which 
that Code gives. There is, therefore, no 
substance in the contention that the appeal 
by the decree-holders was incompetent. 
The District Judge had jurisdiction to 
hear an appeal from the decision of the 
District Munsif and his order is not with- 
out jurisdiction. 

The next contention is that the learned 
District Judge was wrong in holding that 
the judgment-debtors were estopped from 
setting up the plea that they and Angu- 
samy were members of a joint Hindu 
family. When the case came on for trial 
in the Madras Court of Small Causes, the 
defendant distinctly raised the following 
pleas amongst others: 

tl) “ Deceased Angusamy and defendants 
Nos. 1 to 8 are not members of an undivid- 
ed family 

(2) Angusamy did not carry on any 
business for the benefit of defendants Nos. 1 

t0 ( 3 )’ defendants Nos. 1 to 8 have no concern 
in the plaint transaction and are not liable." 

The learned Judge who heard the case 
gave a decree against the assets of Angu- 
samv in the hands of the defendants. 
They distinctly put forward the contention 
that Angusamy was divided from them 
and on that plea the Small Cause Court 
gave a decree against his assets in then 
hands. In the face of that plea and the 
judgment it is not open to the defendants 
now to contend that they and Angu- 
samy were undivided in interest and 
that they succeeded to his property 
by survivorship. The District Judge was 
right in holding that it was not open to 
the defendants to raise the contention they 

i*i 

In the result the C. M. S. A. is dismissed 

""nnected C. M. P. is also dis- 

m 'Ts v Appeal d ismissed; and 

' ' ’ Petition dismissed. 
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CALCUTTA HIGH COURT; 

Civil Rule No. 405 of 1925. 

May 29, 1925. 

Present:—. Mr. Justice Suhrawardy and 
Mr. J ustice Duval. 
liai RAMESH CHANDRA GUHA 

BAHADUR and others— Defendants— 
Applicants 
versus 

DINESH CHANDRA GUHA and others— 
Plaintiffs— Opposite Party. 

Civil Procedure Code (Act V of 1008), 0. IX, r. IS, 
0. XVII, r. 3 — Award in suit— Objections— Petition 
for time to summon witnesses, refusal of —Decree in 
accordance with award— Decree, whether ex parte. 

Where an objection is taken by the defendant to 
the award submitted by the arbitrators in a suit, and 
on the date of hearing an application by him for time 
to summon his witnesses is refused, and the Court 
pronounces a decree in accordance with the award, 
the decree passed is not ex parte, where there is 
nothing on the record to show that the Pleader for 
the defendant, who applied for time, had no further 
instructions to appear, [p. 513, col. 1.1 

Rule against an order of the Subordi- 
nate Judge, First Court, Dacca. 

Dr. Sarat Chandra Basak and Babu 
Jitemlra Kumar Sen Gupta, for the Peti- 
tioner. 

Dr. Naresh Chandra Sen Gupta, Babu 
Bimala Charan Das and Surendra Lai 
Mukherjee, for the Opposite Party. 


JUDGMENT.— This Rule is directed 
against an order of the Subordinate Judge 
of Dacca, dated the 6th February 1925, by 
which the learned Subordinate Judge held 
that the application by the petitioners 
under 0. IX, r. 13, C. P. C., could not be 
maintained. The facts are that a suit for 
accounts and declaration of title was 
instituted and subsequently referred to the 
arbitration of three arbitrators. The 
arbitrators submitted their award to which 
the defendanlstook several objections. On 
the date of hearing the petitioners applied 
for time for summoning their witnesses 
which was refused. Thereafter the Court 
pronounced judgment in accordance with 
the award. Subsequently the petitioners 
filed an application under 0. IX, r. 13 
which has been rejected on the ground that 
it is not maintainble. Two objections have 
been taken against this order. In the 
first place it is argued that the order of the 
Court below is wrong inasmuch as the 
order decreeing the suit was an order passed 
under 0. XVII, r. 2 and, therefore, an 
application under 0. IX r. 13 would 
lie. With reference to this objection it 
appears from an examination of the record J 


5lS 

[M 1 a IMS] .>u»« under 0. IX 

that an erplicalion was made_ on tahaHof appe^ ^ made before Mr Bis^ The 

founds 

ia L. IV r 13 A supplementary 

XdJvU ' w» filed by the.petLuoner and the 

Jud-e accepted it as cunng the defect but 
it is not decided by that order whethei 
0 IX r 13 applies to the case at all. 
\Ve therefore, think that this successor was 
not precluded from going into the propel ty 

of the application. . , , 

In this view the Rule is discharged with 

costs three gold mohurs. 

.. Rule discharged. 


the petitioners for summoning his witnesses. 
The learned Subordinate Judge passed 
the following order:— “The defendant No. 1 
has tiled a petition for summons to hi* 
witnesses. Heard Pleader for defendant Xo.L 
petition will be considered m judgment 
In the judgment that ru passed, the 
learned Judge stated as follows. me 
objections were filed by the defendant on 
28th February 1924 in Suit No. 2/4 of 19—. 
Since then he has been allowed sufficient 
time to bring his witnesses and adduce 
evidence. On a perusal of his objections 
I find that they are very vague. At tins 
stage the defendants filed a petition for 
time to bring witnesses. I reject tins 
application on the ground that it is made 
to harass the opposite party. I, therefore, 
affirm the award in both cases. Ihe 
decree that was drawn up in pursuance of 
the judgment mentioned the names of the 
several Pleaders for the defendant in whose 
presence it was passed. There is nothing 
in the record to show that the Pleader who 
applied for time had no further instructions 
to appear and so the decree was passed 
ex parte. A decree on the face of it inter 
parties cannot be treated as ex parte. The 
decree doe9 not purport to be ex parte, the 
present application does not accordingly 
lie. 

Besides it cannot be said that it is an 
order passed under 0. XVII, r. 3. That 
rule provides that if a party is allowed 
time to produce his witnesses and fails to 
do so, the Court will proceed to decide the 
suit forthwith. It is argued that this rule 
applies only to cases where there are 
materials before the Court upon which to 
decide the suit. In this case it cannot be 
said that there were no materials before 
the Court as the award was before the 
Court and on it a decision could be passed. 
Moreover, the rule says that if the party 
does not appear the Court will proceed to 
decide the suit. It is open to question if it 
refers to interlocutory proceedings such as 
one under 0. IX, r. 13. In this view we 
think that the order of the Court below is 
correct. 

The second objection taken is that on the 
application under 0. IX, r. 13 the Court 
passed the order that it should he considered 
after taking the evidence of the parties. It 
is contended that the successor of the Judge 
who passed the order was not entitled to 
Override the order of his predecessor, ft 


PATNA HIGH COURT. 

APl’EM. FROM ORIGINAL DECREE No. 00 

OF 1921. 

May i6, 1925. . 

Present:- Mr. Justice Das and Mr. Justice 

Ross. 

Raia SATYA XIR AX JAN CHAKRA- 
VARTY AND others— Plaintiffs— 
Appellants 
versus 

SCSllI LA BALA DASI and others 
— Defendants— Respondents. 

Bengal Ghatwali Lands Regulation XXIX of ISO, 
-Bengal Ghatwali Unds Act [V of Nbfy-BirMuun 
ghalwalis— Zcmindnr and ghatwal, relation between 
— Minerals, right lo— Ghatwal, whether can be mnu- 
rashi mokarraridar--I.e<u< by zemindar, whither 
includes mineral rights. 

A person may bs a maurashi mokanandar ana 
also n ghatwal. [p. 519, col. 1.] 

Bengal Ghalwali Lands Act (\ ot 1859) applies 
only to ghatwal is within the meaning of Bengal 
Ghatwali Lauds Regulation XXIX of 1811 and 
even with regard to them it d 'cs not confer the 
mineral rights but merely proceeds on tho assump- 
tion {which may be erroneous! that they have these 
rights, fp. 519, col. 2.] 

The distinction between a ghat watt within the mean- 
ing of Bengal Ghalwali Lands Regulation XXIX of 1814 
and a ghatwali which is outside the Regulation is that 
in the former case there is no tenure between the 
zemindar and the ghat wal who holds direct from the 
Government, while in the latter such a tenure exists. 
In tho former case while the lands of the ghatwali are 
still deemed to be witliiu the itmindari, the zemin- 
dar no longer pays the Government revenue for them 
and lias, therefore, no claim to the underground rights; 
his only right connected with these lands is to receive 
the difference between tho rent pr.id by the ghatwal 
and the amount of the Government revenue which 
was assessed on that part of the zemindari. If the 
Government does not claim tho mineral rights, there 
is no one to whom they can belong hut the ghatwal. 
In the latter case, however, the zemindar still pay* 
the Government revenue on tho lands snd If thi 
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Bahadur Uz-Zaman Khan on 

cr^hy necessary unplication [ibid.] 1 * Baisleh 1189 at a rental of Rs. 706 (sikka) 

by a sanad They claimed that under this 
sannd as weH as under the legal incidents 
of Birbhum ghatwali tenures, Mahadeo 
oaciliu had acquired a mokarrari mourathi 
islemmri and transferable interest in the 
said tenures with full rights in the surface 
and the sub soil They further pleaded 
that Raja Ram Ranjan Cliakraburtv and 
Ram Padma Sundari Debi predecessors of 
the plaintiffs brought a Suit No. 60 of 1892 
for enhancement of the rent of the disputed 
taluks against the defendants Nos. 1 and 
2 and the father of defendant No. 3, and 
that this suit was compromised in terms 
which admitted the said defendants to be 
entitled to all sorts of rights in mokarrari 
right in respect of the disputed mouzas . 

Sixteen issues were framed and the Sub- 
ordinate Judge recorded evidence on all 
the issues. But he decided only the twelvth 
i«ue "Was there any decision under 8. 
145 of the Cr. P. C. of the disputed mouza 
and is the suit barred by limitation ?" He 
held that the suit was barred snd, therefore, 
dismissed it. The plaintiffs appealed to 
the High Court which, without deciding 
the issue of limitation, remanded the case 
for a decision of the other issues. The 
remaining issues have now been decided 
in favour of the plaintiffs; except the issue 
on damages but, as they failed on the issue 
of limitation, their suit was dismissed and 
they have appealed. 

I shall deal first with the issue of limita- 
tion. Exhibit E is a copy of the order-sheet 
in Civil Case No. 145 of 1909, in the Court of 
the Sub-Divisional Officer of Jamtara, Babu 
Hiralal Banerji. On the 1st of May 1909 the 
Sub Divisional Officer directed both parties, 
that is, Kumar Satya Xiranjan rhakraburty 
and others of Hetumpnr and Dwarka Nath 
Sadhu and others of Jamjuri. to appear 
with their documents and evidence on the 
9th to enable him to judge whether a case 
under s. 145, Cr. P. C., should be instituted 
or not. Heat the same time ordered the 
Amin to make an enquiry. On the 9th 
an order was recorded that the Amin's 
report had been read and that the second 
party undertook to remove earth thrown 
on a small portion of adjoining lands be- 
longing to the first party. The Amin's 
report showed that somebody, possibly the 
sec ond party, dug out earth from a place 
in Monza Tarabad belonging to first party. 
The second party denied that they did so 


a-. . ,« implication, [ibid] 

l 1 i zemn ‘ no } divested of the mineral rights 

ly granted °[i6i(/.] 8nd Unl " SS "" n ' in,>ri * ,s «P"~ 

Appeal from adecision of the Subordinate 
Judge, Jamtara, dated the 30th June 1924 . 

Messrs. Syed Hasan Imam, C. C. Das L 
M.Ganguli and N. C. Ghosh, for the’\n- 
pel lints. F 

Messrs B. N. Mittcr, Karesh Chandra 
oinlia and B. B Ghosh, for the Respondents. 

JUDGMENT. 

Ross, J.— The plaintiffs are the owners 
of 12 annas 7 gandas share in four taluks 
Jamjuri, Nagori, Chhota Ashna and Bara 
Ashna in Pergaunah Kundahit Kareya in 
the Santhal Parganas. They allege that the 
principal defendants took the settlement 
of these taluks from their predecessors 
at an annual rental of Rs. 706 (sikka). 
They themselves, being the zemindars, have 
all the sub-soil rights in the said taluks 
and the defendants have no right to the 
sub-soil or to the minerals. In 1912 the 
plaintiffs brought a suit for a declaration 
of their title to the minerals, but this suit 
was dismissed by the Subordinate Judge 
and, on appeal, by the High Court on the 
ground that the Specific Relief Act did not 
extend to the Santhal Pargannas, and on 
the ground that as no overt act was alleged 
against the defendants the plaintiffs were 
entitled to no relief. Thereafter in June 
1917, the defendants prevented the plaint- 
iffs' agent from boring for minerals. They, 
therefore, claim a declaration of their right 
to the sub-soil and pray for a permanent 
injunction and damages. 

The defence was that there had been a 
proceeding under s. 145 of the Cr. P. C. 
regarding the right to the sub-soil of the 
disputed taluks which was decided against 
the plaintiffs and, as the present suit was 
not brought within three years of the deci- 
sion in that case, it was barred by limita- 
tion. The defendants claimed that the 
mineral rights belonged to them. They 
alleged that Nagori and Jamjuri consist- 
ing of 60 mouzas formed ghatwali tenures 
belonging to the predecessors of their an- 
cestor Mahadeo Sadhu, and that Chhota 
Ashna and Bara Ashna consisting of 35 
mouzas formed ghatwali mouzas belonging 
to Ratan Singh and Gobinda Singh who, 
wever, abandoned them whereupon they 
were settled with Mahadeo Sadhu by Raja 
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dated the 13th of May 1909 which says 
definitely that the s. 145 proceeding had- 
been dismissed. He says that earth will 
have to be removed by the 20th of May 
as appears from the order-sheet itself and 
that he had undertaken to have this done 
and that his proposal was accepted. The 
whole tone of the letter indicates that the 
matter was at an end. The natural infer- 
ence to be drawn from these letters is 
that there were no proceedings under s. 
145 and that the matter was virtually at 
an end on the 9th of May, all that re- 
mained to be done being that the report 
should be submitted through the Sardar 
on the JOth that the earth had been remov- 
ed. In the plaint of the suit of 1912 (Ex. T) 
the cause of action is said to have arisen 
defendants and alleged to have been de- in Jeth 1317, that is, May 1910, when the 

defendants asserted thatthey were entitled to 
thesub soil of the taluks. If there had been 
an adverse order under s. 145, this must 
have been made the cause of action. Simi- 
larly in the written statement in that suit 
(Ex. 25) the defendants in para. 7 
stated that the decision of theSub-Divisional 
Officer in the case under s. 145 was on the 


if any evidence was forthcoming on this 
paint the first party might claim damages. 
Put up on 20th inslant. In the meantime 
the earth must be removed by the second 
party and a report to this effect submitted 
through the Sardar. Exhibit F is the notice 
issued on the 2nd of May on the second 
party. It is in the following terms: 
“Whereas coal has been found within the 
limits of Mouza Tarabad appertaining to 
taluq Chaukhunda as well as within the 
limits of Mouza Khairbandi appertaining 
to (taluq) Jamjuri, it is necessary to de- 
termine the right regarding the said coal 
mines. You shall, therefore, appear before 
me with your documents and witnesses at 
CampDhasulia on the 9th May’’. Exhibit J 
is the judgment which is produced by the 


livered in this case. It is an uncertified 
copy which is said to have been taken from 
a certified copy. It bears no date and is 
very brief and declares the possession of 
the second party. The question is whether 
this is a genuine document or not. The Sub- 
Divisional Officer Babu Hiralal Banerji was 
examined. He said that he could not re- 
collect any such order as having been passed 
in the case and that, while he could not be 
sure, it struck him that he could not pass 
such an order. He considered that the 
judgment was incongruous with the order- 
sheet, and said that as long as he was at 
Jamtara, he very rarely tried regularly any 
case under s. 145 of the Cr. P. C , but tried 
and almost always succeeded in getting 
the parties to compromise their disputes. 
Exhibit D is the letter to Dwarkanath 
Sadhu from Kanailal Sarkar, a mukhtar, 
dated the 3rd of May 1909. He says that the 
Magistrate remarked that s. 145 could not 
apply and that he appointed an amin and 
would make final order on the 9th of May. 
Exhibit His aletter from Madanmohan Das 
a mukhtar of Dwarkanath Sadhu. dated the 
2nd of May. He refers to the case and to 
his argument that a proceeding under s. 
145 could not go on and says that the 
Magistrate ordered that the s. 145 proceed- 
ing would not proceed. He further refers 
to the argument on behalf of the opposite 
party showing that the dispute was about 
the jore forming the boundary of Mouza 
Tarabad and says that it was ordered that 
the s. 145 proceeding could not be main- 
tained and that he had won the case. Then 
comes a letter Exs. B and C from Kanailal 
Sarkar, the mukhtar of Dwarkanath Sadhu 


9th of May 1909. The oral evidence on the 
defendants’ side is unconvincing. De- 
fendants’ witness No. 1 Jagabandhu Mitra, 
the am-mukhtar of one of the defendants 
is the scribe of Ex. J. He says that it 
was written out from a copy of an order 
in a case under s. 145. Defence witness 
No. 3, Madaumohan Das. the mukhtar, 
said in his examination-in-chief that he 
took a certified copy of the order and 
requested Jagabandhu to make a copy from 
the certified copy which was written in his 
presence and compared by him. This state- 
ment was made on the 17th of February 
l'il9. After other witnesses had been 
examined this witness was re-called on the 
24th of February when he made the ad- 
ditional statement that he compared Ex. J 
with the judgment itself. This was evi- 
dently an afterthought induced by the 
consideration that a copy of a copy could 
not be evidence and the witness, therefore, 
was made to say that he had compared the 
copy with the original. This statement 
must be rejected as untrue. The amin 
Pulinbehari Das was examined as a witness 
for the defendants and he said that the 
dispute was about the jore in village 
Tarabad and that he remembers that the 
case was dismissed. Defence witness No 4 

Bameshwflr Jha ia an am-mkhtav of ^ 
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the defendants. He says that the certified 
copy of thejudgment was burnt in 1319 
Assin or 7\ art ick, that is, September 1912; 
but in the list of documents filed bv the 
defendants in the suit of 1912 on the’llth 
of January 1913 is given a certified ccpv of 

judgment in aprcceeding under s. 145. If'tl.e 

certified copy was burnt in 1912, it is 
difficult to understand how it could have 
been filed in 1913. The document in any 
case could not be a true and complete copy 
of a judgment because it contains no date. 
It appears from the notice Ex. F and from 
the other evidence in this pait of the case 
that the dispute then was about the 
boundary of Monza Tarabad and Mouza 
Khairbani. The judgment (Ex. J) begins 
byreciting that the petition of the first 
party had alleged that there was a likelihood 
of a breach of the peace on the part of the 
second party in respect of the sub-soil 
mineral rights of taluks Xagori, Jamjuri, 
Cliota Ashna and Bara Ashna comprising 
95 mouzas. How a judgment dealing with 
rights of this extent could have arisen out of 
this petty proceeding about the disputed 
jore it is impossible to understand. The 
judgment is no judgment at all and I can- 
not believe that an officer in the responsible 
position of Magistrate of Jamtara could have 
disposed of a matter of this importance in a 
perfunctory order of this kind. The defend- 
ants relied on a petition (Ex. W-12) filed in 
the suit of 1912 by the plaintiffs in which 
they said that they had been compelled to 
bring this suit, otherwise their rights were 
likely to be barred by the Law of Limitation, 
and contended that this is by implication 
an admission that there had been an adverse 
order under s. 145. In my opinion no such 
inference can be drawn. The suggestion 
that the report which was to be submitted 
on the 20th of May gave rise to this extend- 
ed proceeding dealing with the mineral 
rights of the four taluks which ended in 
the judgment Ex. J cannot be entertained 
in view of the written statement (Ex. 25) 
which not only dees not refer to any such 
judgment but expressly slates that the 
decision of the case was on the 9th of May. 
Even if there had been a judgment of 
this kind it could have no effect in barring 
the present suit because the first party to 
the proceedings was the present plaintiff 
who at that time had neither title nor pos- 
session because his father was olive ar.d was 
ll wner and possessor of the estate: 
go.'^ rao Gambit ir Sir.gh v. LaamonCos 
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Guru Eaghunath Das (1) and Polai Chard. 
Glioial v. Samiruddin Mondal (2). 1 cm 
unable to believe that Ex. J is a genuine 
document or that there was a proceeding or 
a decision under s. 145 of the Or. P. C. I, 
therefore, hold that the suit is not barred by 
limitation on this ground. 

It was further contended, however, that 
the suit is barred by six years’ limitation 
because the cause of action for a declaia- 
tory decree was alleged in the suit of 1912 
to have arisen in 1317, that is, 1912, whereas 
the present suit was not brought until the 
3rd of December 1917. Similarly it is 
argued that the limitation for an injunction 
is six years and that this relief is also 
barred. But the suit of 1912 was dismis- 
sed on the ground that there was no overt 
act on the part of the defendants and, there- 
fore, no cause cf action. The present suit 
is for an injunction on a declaration of the 
plaintiff’s title and the overt act which was 
alleged tcok place within six months of the 
filing of the suit. The suit is, therefore, 
not barred by limitation on this ground. 
The appeal of the plaintiffs must, therefore, 
succeed unless the objections by the defend- 
ants result in the dismissal of the suit on 
the merits. 

I shall now deal with these objections. 

As already stated, the first title which 
the defendants set up is the title by the 
sanad granted bv Raja Bahadur L z-Zaman 
Khan (Ex. 1). This is a short document 
which purports to settle with Ruplal Sadhu 
son of Mahadeo Sadhu, as an ancient, 
ghatwali mokarrari tuluks Jamjuri, Nagori 
Ashna Cliota and Bara within Tappa 
KundahitKareya.the jama of the 95 mouzas 
being Rs. 706 (sikka) annually. It declaies 
that the grantee and his heirs have every 
right to remain in possession of 
the said taluks and mouzas including 

hills and mountains, jungles and pits, 
cultivated and waste lands of ire 

entire mouzas above and below (zer-oo bala) 
the taluks with all rights. The document 
is dated the 15th of Uaisakh 11&9 and 
is in the Persian language. The signature 
is illegible but it bears a seal with the 
name of Bahadur Uz Zaman Khan. ihe 
learned Advocate for the defendants relies 
on this document. The learned Counsel 
for the plaintiffs contends that the docu 
ment is » forgery, toil; on ihe ... ern 
evidence and on the fact that in a long course 

(1) 28 B. 215; 5 Bom. L. R. 932. 

(2j 19 C. 616, 9 lad. Pec. (x. s.) 873. 
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document itself sliowerl and consequently the 
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of litigation the document was never pro- 
duced when its production was to have 
been expected. The direct evidence relat- 
in'* to this document consists of the deposi- 
tion of one of the pro form defendants 
Chain Kumari Dasee the widow of Maha- 
nanda Sadhu. Her evidence has only to be 
read to be discarded as valueless, bhe is 
illiterate but professes to recognise the 
document. She says that it was put m a 
box and that when Dwarkanath Sadhu and 
others asked for the box containing the 
documents she brought it out and they said 
that they had got from the box the original 
deed of’ the Muhammadan Raja of Nagore. 
This evidence is clearly worthless. The 
argument against the genuineness of the 
document based on the internal evidence, 
apart from the question of the name of 
the seal, as to which opinions may differ, 
is that the word 95 is given in_ Urdu 
“Panchauabbai” while the woid 706 is 
correctly given in Persian and it is 
argued that while the Persian numerals 
up to 10 are easy and fairly well known, 
the higher numerals are difficult and little 
known; but it is unlikely that in the Court 
of a Muhammadan nobleman in 178.*, when 
the Persian language was iu current use, 
the writer of the document would have 
been ignorent of the Persian word for 
“95". The same argument is applied to 
the mistakes in the spelling of the words 
“ mckarrari " and "haq haquk" which are 


document would have gone against them. 
This is not an argument which can b9 
entertained. A further point that appears 
from this judgment is that the actual 
settlement which is alleged to have been 
made by Rija Bahadur Uz-Zaman Khan 
was entirely different from^ that which 
the document itself shows. What was alleg- 
ed was that from the time of their an- 
cestors they had held the taluks Xagon 
and Jamjuri at a rental of Rs. 147-1-0 while 
Chhota Aslina and Bara Ashna had been 
ghalwali mahals in the names of Ratn 
Singh and Gobind Singh who absconded 
in the year 1US8 when the Raja gave a 
sanad in resppct of t hat mahal at a mokar- 
rari jama of Rs. 76. This is entirely 
inconsistent with the sanad itself. 

The next litigation lasted from 1827 
to 18 10. That was a suit by the predecessors 
of the present plaintiffs for recovery of 
possession of the four taluks or, in the 
alternative, for assessing the full rental 
( kamil jama) at the rate of Rs 7,001. The 
First Court decreed the kamil jama. The 
Provincial Court of Mnrshidibad and the 
Sadar Dewatii Adalat, however, held that the 
rental was Rs. 705 as determined in the 
earlier judgment of the latter Court in 
1808. This was also a case in which the 
sanad should have been produced and the 
learned Advocate for the defendants ad- 
mitted that he could give no satisfactory 


written with a kaf instead of quaf. This explanation of its non-production. 
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argument, however, appears to me to be 
unconvincing and speculative; and I am 
not prepared to draw any inference’against 
the genuineness of the document from an 
inspection of the document itself. So far 
as appearance goes, it may, in my opinion, 
be genuine or it mav not. 


The third litigation was in 1852 when 
the Mukharjees of Punchra who had pur- 
chased shares in this Tappa in 1801 sued 
for an enhanced rent. In that case alsa 
the rent was decreed at Rs. 706 by the 
principal Sadar Amin in 1854. This was 
also a case in which the defendants might 


But what to my mind is conclusive against have been expected to produce their sunad 


the genuineness of the document is that 
in a long course of litigation extending 
from 1801 to 1892 this document was 
never produced. The first litigation began ia 
1804 and was concluded by the judgment 
of the Sadar Dewani Adalat in 1808 (Ex. L). 
That wis a suit relating to the tenure under 
which the Sadhus held these taluks and 


if it had been in existence. There was 
further litigation in 1855 and 1863 relating 
to the saleability of the tenure and from 
1863 to 1891 there seems to have been 
no litigation. In 1892 Raja Rimranjan 
Chakrabarty sued the predecessors of the 
defendants for rent and claimed assessment 
of full rent at the rate of Rs. 7,786. This 


the rent which was payable for them. It suit was compromised on terms which will 


was certainly a ease in which the docu- 
ment if it had existed ought to have 
been produced. The learned Advocate for 
the defendants excuses its non production 
on the ground that the defendants were 
then setting up a lowar rate of rent than the 


ba referred to later. But this was also 
plainly a suit in which the sanad ought 
to have been produced. The learned Advo- 
cate contends that it was sufficient of 
the defendants in this litigation as wall as 
in the litigation of 1851 to rely on the 
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tailier decrees of the Sadar Dewani Adalat; 
but the existence of these decrees does 
not in my opinion, make it less likely 
that the sanad would have been pro- 
duced if it had existed. Again in 1899 
in a litigation between Mahananda Sadhu 
and Dwarkanath Sadhu a petition of 
compromise (Ex. 1, was filed in which it 
wa 3 expressly stated that there was no 
ghativah sanad, and that according to the 
Record of Rights the properties were deter- 
mined to be the ancestral istemrari and 
7iv)karrari mahals of the parties and that 
the first party admitted that the mahals 
were not ghatwali mahals. It is difficult 
to understand how these terms could have 
been agreed upon if there had been a 
ghatwali sanad in the possession of the 
family. Finally it is to be observed that 
two settlements had been made in the 
Santhal Perganas, one by Mr. Wood and 
another by Mr. Me Pherson and in neither of 
these settlement proceedings had the sanad 
been shown. For all these reasons the 
conclusion seems to me to be inevitable that 
this document is not a document upon 
which any Court can act. I hold, there- 
fore, that the defendants have failed to 
establish their title to the mineralsof the 
taluks in suit by express grant. 

The second title relied upon by the defend- 
ants is that the lands in suit are a Birhhum 
ghatwali There are numerous references 
in the judgments in the earlier litigation 
about this property, which, have been 
referred to above, to its being a ghatwali. 
Thus in Ex. L the District Judge held that 
the mahals we re ghatwali mahals. The Pro- 
vincial Court at Murshidabad held that the 
lands had not been proved to be ghatwali, but 
the Sadar Dewani Adalat in view of the res- 
pondents’ admission of the appellants' right 
to the possession of the lands th eghatuali 
taluks in dispute, on condition of payment 
of the actual jama ordered that the appel- 
lants should be put in possession of these 
lands and should perform the ghatwali 
duties. So in Ex. M the Provincial Court 
upheld the decision of the District 
Judge that the defendants should, on 
payment of the annual jama, perform 
the duties of ghatwali. In Ex. N the 
following passage occurs in the judgment 
of Robertson, J., which eventually prevailed 
“Though the disputed mouzas are not the 
ghatwali mahals settled by the Government 
under Regulation XXIX of 1814 and it 
appeal 6 that the Fettlement of those was 
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not made by the Government servant it 
seems that before the Settlement Tanra 
Khondahit Kareva which includes the 
disputed mauzas having been sold by 
auction the Government servant hadnothirg 
tn do with the question of the qhatuali 
affairs thereof But it is evidence from the 
existing papers especially from the Criminal 
Court rubakaris and pancanas produced 
by the appellants that according to the 
rules and custom the predecessors of the 
respondents father and the respondents 
with their own employees had been supervi- 
sing the ghatwali duties and performing the 

are bound to guaid 
the paths and thoroughfares and responsible 
for occurrences and liable to damages cn 
account of stolen property like the ghatual 
of the mahals settled by the Government” 
Stockwill, J„ in his judgment, pointed out 
that the mahal was not a ahatwali mahal 
“as described in Regulation XXIX of 
1814 and was not settled along with other 
ghatwali elakas. from the copy of the 
rubakari of the Judge of Zila Birhhum 8nd 
the copy of the rubakari of the Collector, 
dated the 15th August 1834 which sre 
received in this Court on requisition". In 
Ex P it was held that these mahals heirg 
ghatwali mahals could not be sold in 
auction. Rut in a later judgment (Ex. Q) 
it was decided according to the decision of 
the Hieh Court that the second class of 
ghatwalis could he sold in auction. These 
classes of ghatwalis were defined in that 
judgment as first, the ghatwali right men- 
tioned in Regulation XXIX of 1814, the rent 
whereof is paid direct to Government but 
inspite of the same it is considered to be a 
part of the zemindari of Birhhum and they 
pay a portion of their fixed rent to the 
Raja of Birhhum. The second class of 
ghatwalis at first belonged to the first class 
ghatu-alis. i t., those who were in possession 
in the said manner in that right on con- 
dition of service but they instead of paying 
rent to the Officers of Government pay reit 
to the zemindar. The third class of ghat- 
walis are like chakran and chaukidari lands 
and they hold possession of the same on 
condition of service". The argument is 
that although the lands in suit may not be 
a Birhhum ghatwali within the meaning of 
Regulation XXIX of 1814 yet that Regula- 
tion did not alter the status of the ghatwabs. 
All these ghatwalis had their origin in the 
same circumstances and all Birhhum 
ghatwals as such had a right- to- the mine-* 
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[90I.0.1WOJ that thev belong to both and as they art 

Vais. Alternatively it is argued thatiflhis 5 ^ recorded a3 belonging to the 

is not shown yet, the Legislature in Ac mokarra ridar3, the question as between 

oE 1859 , which was an exposition of ttie law DroDr i fit ors and the mokarrandars 

as it stood, acknowledged that the ghatwil d ided independently of the 

»„ ler Regulation XXIX had the mineral mu^be aemae ( ^ . J t])en a$ Mtal , Iish . 

rights and there is no ground for distinction - qhatwalis which are 

between the first and .lie second classy XXIX of 1814 bo’h 

Reliance was also placed on the Record because no Settlement was made with the 

Rights of Bara Ashna (Ex. 27) Chhota Ashna Jjcau^nojetu^ t in the 

(Ex. 28) Jamjun (Ex. 29) and : ** or g Regu i al i on and because it is admitted that 
30) where the names of the s badhus a ® is - d not l0 t h e Government 

shown as maurwfti mokarrandars b ut to the zemindar. What then is the 

which deals with proprietary rights and but to tlw ■ :emi. ^ y o{ 

duties. Clause 1 ° of Part I states that P y eson f y t0 ghatwalis within the 

‘■The proprietor shall enjoy all he rights <gP»“ 8 “ { » . and even with 

and shall perform all the duties of a f t doeg not confer the 

proprietor according to the customer o p ^ rj j lts but merely proceeds on the 
enacted laws locally m force, except as mow V»e ermnenusl that 


enacted laws locally in force. « a « um ntion (which may he erroneous) that 

restricted by the Record of R.ghte Sect „„ mmgm ^ The distinctioI) 

ff p k«sSS jkmbs is ss 

Snm r if h the 1 Muntrv^ any person mav ghatwal who holds direct from the Qovern- 

tae "cal or equitable claim. Section 25 ment, while in the k “?. r ‘j“ !'T 0 e f si !i’; 
makes the record after a period of six Id the ormer case while the lands of he 
months from the date of publication ghatwaharesl iU deemed to be vAithin the 
conclusive proof of the rights and customs zemndan, the zemindar no longer pays the 
therein recorded. Mr. McPherson in para. Government revenue for them and has. 
88 of his Settlement Report expressly therefore, no claim to the underground 
refers to mineral rights as being also rights his only right connected with these 
covered by Part I, s. 10. The learned 


Subordinate Judge has relied upon the 
Record of Rights a9 showing the defendants 
to be maurashi mokarrandars and ha9 
inferred from this that they were not 
ghatwalis. This argument is unsound, 
because a person may be a maurashi 


lands is to receive the difference between 
the rent paid by the ghatwal and the 
amount of the Government revenue which 
was assessed on this part of the zemindari. 

If the Government does not claim Ihe 
mineral rights there is no one to whom 
they can belong but the ghatwal. But in, 
moicarraridar and also a ghatwal , as for the latter case the zemindar still pays Ihe. 
instance in the Handwe case [Keshobati Government revenue on these, lands and if 
Kumari v. Satya Niranjan Chakrabertij (3) the ghatwal claims the minerals he must 
and Kumar Satya Narain Singh v. Raja show some transaction which grants him 
Satya Kiranjan (4)1. But the argument for the minerals either expressly or by necessary’ 
the respondents that because they are implication. It is not suggested that in the 
recorded in Part I as mokarrandars and cl. present case there is any such transaction. 
10 declares that the proprietors shall enjoy The ghatwal, whatever the origin of his estate: 
all the rights of a proprietor (which by may have been, undoubtedly and nd- 
implication include mineral rights) there- mittedly holds, and for more than a 
fore they have the mineral rights appears to century has held, of the zemindar and 
me inconclusive. Both the proprietors and unless the minerals have been expressly or 
the mokarrandars are recorded in this part by necessary implication granted to him 
and there is no reason why the mineral (and of this there is no evidence) they 
rights would belong to the mokarrandars must he held to have been reserved. In 
and not to the proprietors it is not suggested short, the position of these ghatwals of the 
(.1) 47 lad. Cas. 179; (1918) Pat. 305. second class is indistinguishable from that 

(4) 79 Ind. Cas 825; 3 Pai. 183; (1924 ) a. I. R. ( 1 *. c.) ofthe uigwars of Jhana and what Lord* 
)S; 38 a W. N. 351; 5 P. L. T. 171; 51 1 A. 3? (P. O.j. Macnaghtea said of the Digware in Vurg a , 
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r/ j -nad Singh v. Brojo Nath Bose (5) is exact- 


■applicable to the position of the defend- 
ants in the present case: “The two mouzas 
are within the plaintiffs zemindari. Both 
the Courts below have so held. The Perma- 
nent Settlement was made with the zemin- 
dar of Jharia. No separate Settlement 
was made with the Digwar of Tasra, if 
there was a Digwar of Tasra at the date 
of the Permanent Settlement which seems 
more than doubtful. No attempt was made 
to prove that the mineral rights now in 
question were vested in the Digwar before 
or at the time of the Permanent Settlement 
if the lands were then held on Digwari 
tenure. Nor is there the slightest evidence 
tending to show or to suggest that the 
zemindar ever parted with' his mineral 
rights to the Digwar. Mineral rights were 
vested in the ghatwals of perganah Sarhat, 
in the north-western part of the Birbhum 
zemindari, but those ghatwals paid theirrent 
direct to the Government, and in other res- 
pects they were in a very peculier position. 
They were dealt with by Regulation XXIX 
of 1*14. They obtained the right to lease 
the minerals by the A-t No. V of 1859. 
With every respect to the learned Judges 
of the High Court no inference can be 
drawn from the circumstances of their case 
that the Digwars in Manbhum had similar 
rights or powers." 

The learned Subordinate Judge has laid 
down five tests of a Birbhum ghatwali 
tenure and has held that the defendants 
have failed by all these testa. It is certain 
that rents are not paid direct to Government 
and that the property has been partitioned 
on at least two occasions between members 
of the family, once in 1834 when Gourhari 
Sadhu and Ruplal Sadhu, the sons of 
Mahadeo Sadhu took respectively G annas 
and 10 annas shares in the taluks and 
again in 189!) in the compromise (Ex. 7) 
referred to above. I hold, therefore, that 
as ghatwals the defendants have no right 
to the minerals. 

The learned Advocate for the defend- 
ants, however, strongly relied upon the 
third title the petition of compromise in 
the suit of 1:92 (Ex. J-l) as an acknow- 
ledgment by the plaintiffs’ prodecessor that 
the defendants had every right and inter- 
est in the lands in suit. The learned 


i Ind. Cas. 219; 39 C. fi9C; If. C. W. N. -162- 
(! W. N. -125; 1 1 M. L. T 337: 9 A I, J. -1 02; 15 
Cl..' - 11 Bern. L. It. 415; 23 M. 1,. T 2C; 39 I. A. 

A3a- (I*. L ,. 


[SO 1 C. 1995] 

Subordinate Judge in his judgment has 
quoted the material part of this document in 
the original hengali and has given a 
translation. The words upon which the de- 
fendants rely are the words “the entire 
property detailed in the said schedule in 
all respects with all the rights and inter- 
ests therein" and they contend that these 
words include the sub-soil rights. Now 
in order to understand the effect of the 
compromise it is necessary to read it along 
with the pleadings in the suit. The plaint 
(Ex. R) was simply a plaint in a suit for 
enhancement of rent. In the written state- 
ment i Ex. 10) the defendants pleaded that 
they were tenure-holders at a fixed and 
permanent rite liable to pay sikka Rs. 501 
for Nagori and Jamjuri and sikka Rs. 205 
Chhota Ashna and Bara Ashna and that the 
permanent nature of their tenure had been 
repeatedly admitted and acknowledged by 
the plaintiffs and that the plaintiffs’ suit 
for enhancement of rent was not main- 
tamable under s. 11 of Regulation III of 
1872. This being the scope of the suit 
it is difficult to see how any admission ' 
with regard to sub-soil rights can be read 
into the document by which it was com- 
promised. To read the document in this 
way is to put the plaintiffs in a worse 
position than they would have been in 
if their suit for enhancement of rent had 
been dismissed. No question of sub soil 
rights was in issue or could have been in 
the contemplation of the parties. The 
plaintiffs simply admitted that they could 
not enhance the rent and the construc- 
tion which the learned Advocate for the 
defendants seeks to place upon this docu- 
ment cannot, in my opinion, be supported. 
The passage on which reliance is placed 
contains the words "mokarrari satwa " that 
is “in mokarrari right" and it seems to me 
that these words govern the whole clause. 
They lay down the ambit within which 
the rights are defined and the agreement 
comes to nothing more than this that 
the defendants have every possible right 
that a mokarraridar can have as such. 
The defendants read the words as admit- 
ting that they enjoy every sort of right 
but only as mokarraridars, that is, on con- 
dition of payment of the reserved rent; 
but to read the words in this way, in my 
opinion, begs the question a9 to what is 
meant by the mokarrari right because 
it implies that the mokarrari right imports 
the whole estate subject to the payment 
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t • L U J ' 3J . , t .•Tj.a * ein in<l-ir can grant leasis either to i a 

of a reserved vent. The argument is sough U.* . q itJ . He is entit ed to 


be judged of by that law wmcn me u — - observed tba t: “It would seem, there- 

tended, or rather by which thej ma> justly P Mf Field did not regard his 

be presumed to have ^t^^case etting the occupancy right as presumptive 

It is further contended that this s a case ^ of hi$ having parted with his 

of contract and not of grant and that the . , minsra l s ” and they decided 

cases which decide that * She .-emir must be presumed lo be 

nokarravi lease, the minerals remain in the tna ^ of tUe im der-ground rights in 

lessor unless granted expressly 01 by neces absence 0 f any evidence that he had 

sary implication do not apply, as the parties Field’s statement 

must be understood to have contracted eterj 

ment of the Common Law on the subject 
The next case referred to was l ilegh Lai 


l llv avav . ,«« . 1*1 

Panda, v. Raj Kumar Thakur (10, in which 
it was held by the High Court that the 


must 

understanding that the law was that a 
mokavravidar had the minerals. ^ 

The first case referred to was ‘hriram 
Chakra raid v. Hari Narain Singh Deo (8) 

in which it was decided by the Calcutta Vauza“mai hukhakuk" 

High Court that a permanent temire-ho , minerals wb ich were not expressly 

would possess all under ground rights u Tj|jj . decision was reversed by 

less there was something e\pr , Judicial Committee in Girdhari Singh 

HiMipiilSI 

said- “But in this Province the grantors of or may be proper y amplified as utb . all 
such tenures consider that they have parted right, title and interest , such expressions 
with all their interests in the soil and are in their Lordships opinion do not increase 
entitled only to the quit-rent reserved." the actual corpus of the subject affected b> 
Now it is to be observed that no authority the paltah. They only give expressly hat 
is given for this dictum while the statement might otherwise quite well be implied, 
in Mitra’s Land Law of Bengal is expressly namely, that that corpus being once as- 
made as the opinion of the learned Author certamed there will be earned with it al 
and not as a statement of the Common Law. rights appurtenant thereto, . including not 
When this case came before the Judi- only possession of the subject itself, but 
cial Committee: K uma r Hari Narayan it may be of rights of passage, water or the 
Deo Bahadur v. Sriram Chakra varti (9), like which enure to the subject of the pa ttah 
the decision of the High Court was and may even be deriveable from outside 
reversed, and the passage in Mitra’s properties It must be borne in mind also 
Land Law of Bengal was referred to but that the essential characteristic of a lease 
preference was given to the statement of 
the law in Field’s Introduction to the 
Bengal Regulations, page 36, where he says 

(6) 2T M. 131: 8 0. W. N 18fi; 6 Bora. L. R. 7; 31 1. 

A. 1: 8 Sar. P. C. J. 5G8 (P. 0.). 

(7) (1865) 6 B. & S. 100 at p. 133; 1 Q. B. 115; 35 L. 

J. Q. B. 74; 13 L. T. 602: 122 15. R. 1131; 141 R. R. 

352. 

(8) 33 0. 54; 3 0. L. J. 50; 10 C. W. N. 425. 

(9) 6 Ind. Caa. 785; 37 G. 723; 37 1. A. 136; 11 C. L. 

J. 65V. 7 A. L J. 633; 12 Bom. L. R. 495; 8 M. L. T. 51; 

(1910) M. W. N. 309; 20 M. L. J. 509; 14 C. W. N. 746 
(P. C.). 


is that the subject is one which is occupied 
and enjoyed and the corpus of which does 
not in the nature of things and by reason 
of the user disappear. In order to cause 
the latter specially to arise, minerals must 
be exprenly denominated, so as thus to 
permit of the idea of partial consumption of 

(10> 31 O. 358; 5 C. L. .1. 20S; 11 C. W. N. 527. 

(11) 42 lad. Cm. 651; 45 O. 87; 44 I. A. 246; 22 M. 1,. 
T. 358; 15 A. L J. 851; 33 M. L. J. 637; 3 P. L. W. 163; 
26 C. L J. 584; (1917; Rl. W. N. 232; 22 0. W. N 201; 
7 L. W. 90; 20 Bora. L. R. 64 (P. Q.). 
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the subject leased. Their Lordships ac- 
cordingly are of opinion that the words 
founded on do not add to the true scope 
of the grant nor cause mineral rights to 
be included within it". Similarly in Sashi 
Buskan Misra v. Jyoti Prasad Singh Deo 

(12) , it was held that a talabi brahmottar 
grant at a fixed rent did not carry with it 
the minerals righis in the soil and that 
mineral will not be held to have formed 
part of the grant in the absence of express 
evidence to that effect. Finally in Rughu- 
natli Roy Marwari v. Durga Prashad Singh 

(13) , it was held that where a zemindar 
grants a tenure of land within his zemin- 
dari and it does not clearly appear by the 
terms of the grant that the right to the 
minerals is included, the minerals do not 
pass to the grantee. The only case which 
was cited on behalf of the defendants as 
expressing what they contend to have been 
the Common Law on the subject was Naicab 
Sir Ali Quadir Syed Ilossein Ally Mirza 
Bahadurv. Rai Jogendra Narain Roy (14) 
in which it was held that a patni lease which 
contained the words “ darabust zemiadari 
haleook" conveyed mining rights. That de- 
cision s'ands by itself and it relates to a 
patni lease which may give rise to different 
considerations, and moreover, whereas in the 
document now under consideration the words 
are "haq hakuk darabust mokarari" the 
words in the patni lease were darrabust 
zemindari hakook." Now while it is true that 
the cases above referred to are cases on the 
construction of deeds of grant, they lend 
no support to the contention that the 
Common Law of the country by which the 
parties to the present contract may be 
presumed to have bound themselves was 
that the mineral* passed to the mokarrari- 
dar. If such was the Common Law, it should 
have been proved either by evidence or by 
numerous decisions which would have 
shown that this law was so notorious that 
nothing else could have been contemplated 
by the parties. The Judicial Committee 
has consistently held that this is not the 
law in Bengal and there is nothing in 
any of the cases to afford any ground for 

(12. 40 Ind. Cas. 130; 44 C. 505; 44 I. A. 46; 21 C. W. 
N. 377; 15 A. L. J. 209; 32 M. h. J. 245; (1917) M. W. 
N. 223; 25 C. L J. 205; 1 P. L W 361; 21 M. L. T. 303; 
19 Bom. L. It. 416; 6 L. W. 2 (P. C ). 

;!3 50 Ind. Cas. 819; 47 C. 95; 17 A. L. J. 597; 36 M. 

1, GO: 1 U. P. L. R. (P. C.) 43; 23 O. W. N. 911; 20 
M. I. T 30 C. L. J. 100; 21 Bom. L. R. 895; 10 L. 
W- 317; ; I. A 158 (P. CM. 

(14) lo iud. Cas. 441; 1C C. L. J. 7. 
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supposing that it was ever believed to be 
the law. On the contrary it has been held 
that the law has always been otherwise 
namely, that the mineral rights are in the 
zemindar and he is not divested of them by 
a lease of the land unless the minerals aie 
expressly granted. Consequently the words 
in the petition of compromise must be con- 
strued in their natural sense, namely, as 
acknowledging in the defendants all the 
rights that a mokarraridar as such can 
have and the:e rights do not include the 
right to the minerals. Tlu third title set 
up by the defendants, therefore, also fails. 

There remains only one small point which 
was urged on behalf of the defendants, that 
as the plaintiffs are only co-sharers to the 
extent of 12 annas 7 gamlas while one of 
the defendants Chain Ivumari is not only 
guardian of one of the Sadhus, a minor, but 
is herself proprietor of a small share, the 
plaintiffs are not entitled to an injunction. 
Now the plaintiffs do not claim any injunc- 
tion against Chain Ivumari as proprietor. 
She is not said by the defendants to have 
given to them any right to work coal. If 
she herself is working coal no injunction is 
sought against her. Injunction is sought 
against strangers. The defendants do not 
allege that they have taken any settlement 
from Chain Kumari and evidently they 
cannot do so because this would go to the 
root of their own alleged title. There is no 
substance in this objection. 

The result, therefore, is that the appeal 
is decreed with costs. The title of the 
plaintiffs to the sub-soil of the taluks 
Jamjuri, Nagori, Chhota Ashna and Bara 
Ashna to the extent of their interest is de- 
clared and it is further declared that the 
defendants have no right to the minerals 
of these mouzas\ and it is ordered that an 
injunction do issue permanently restrain- 
ing the defendants from working coal or 
other minerals lying on or under the saifl 
taluks, and from obstructing the plaintiffs 
in exercising their rights to the sub-foil in 
the said taluks. As the learned Subordi- 
nate Judge found that no damage had been 
proved, there will be no decree for damages. 
The plaintiffs are entitled to their costs in 
both Courts. 

Das, J.— I agree. , 

z K Appeal dismissed, 


Appeal dismissed, 


fao l. c. 1925] G0Ct> - mSDRA 0A9 v 

CALCUTTA HIGH COURT. 

Appeals frou Appellate Decrbes * os. 

1262 asd 1263 of L923. 

June 10, 1925. 

IP men? .—Justice Sir l<>art Greaves, I\t„ 
and Mr. Justice B. B. Ghose. 

GOUH CHANDRA DA9-Df,fbndakt- 
— Aitblunt 

versus 

SUBA8HINI DASI Plaixtiff 
Respondent. 

family, [p 524, col. 1J . n„n o* r 1 

Jojaunr Strain D.*« v K.m Chan In D«U. - J- 
670. 23 I. A. 37 ; 7 Sir P. t. J. «; 6 M L J. o. 12 
lad. Dec. (s\i.H«tP.C.) relied on. . 

Hindu females taking property under an instnunent 
take as tenants-in-commmi. where it is no. shown 
that they were intended to take as joint tenants. [wm-J 

Appeals against the decision of the Dis- 
trict Judge, Murshidabad, dated the 15th 
December 1922, modifying that of the 
Mansi f, Additional Court at Jangtpur, dated 

the 27th September 1921. 

Bibu Urukram Das Chakra varty, for the 

Appellant. , 

Mr. Mahtndra Nath Roy and Babu oatinara 

Nalh Uukerjee, for the Respondent. 

JUDGMENT. 

Ghose, J.— These two appeals are 
against the judgments and decrees of 
the District Judge of Murshidabad, modify- 
ing those of the Munsif of Jangipur. 
There were two suits for declaration of 
title and khas possession of two jamas. The 
lands originally belonged to Gigan Chandra 
Mijhi and Uday Chandra Mijhi and were 
mortgaged by them to one Keshab 
Choudhury. Keshab Choudhury died some- 
time in 1889 and left a widow, a grandson 
and two grand-daughters by his predeceas- 
ed son. The widow was named Rukmini. 
The grandson Asutosh died in the year 
1899 leaving a widow Rajabala. The two 
grand-daughters of Keshab were named 
Subashini and Bindnbashini. Rukmini, as 
guardian of Keshab’s grandson Ashutosh, 
enforced the mortgage and purchased the 
mortgaged property in execution of the 
mortgage decree on the 16th June 1892. 
Thereafter, Rajabala brought a suit agaiust 
her for possession of the properties left by 
her husband Ashutosh. This suit was com- 
1 promised by a solenama dated the 22nd 
January 1902. Under that solenama it was 
stipulated that certain properties, including 
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the properties in suit would be possessed 
by Rukmiui during her lifetime and after 
her death her grand-daughters Subashini 
and Bindubashini would get them and they 
bein' 7 entitled to them would possess them 
(, Sahabaii and Dahhalkarini). Then in 
1914 aud I;il5 two rent suits were brought 
by the landlord against Rukmini with 
regard to the lands in dispute. Rukmini 
died on the 14th January 1915 and decrees 
in the rent suits were passed after her 
death without bringing on the record the 
legal representatives of Rukmini. The 
rent-decrees were then put into execution 
and then the defendant purchased the 
properties and took possession through Court 
inAugust 1917. Bindubashini died some- 
time in 1920. The present suits were brought 
by Subashini alone for possession of the 
entire lands in dispute. The Munsif passed 
a decree in favour of Subashini with regard 
to 8-annas share on the ground that the 
rent-decrees in execution of which the 
defendant No. 1 had purchased the pro- 
perty were void aud infructuous a9 having 
been passed against a dead person. After 
the death of Rukmini, Subashini and 
Bindubashini were entitled to 8-annas share 
each of the properties in dispute and as 
the heirs of Bindubashini did not bring 
any suit, plaintiff was only entitled to a 
decree for joint possession of 8- annas share 
of the lands in each of the suits. There 
were appeals by both parties against the 
decree of the Munsif. The District Judge 
held that by the terms of the solenama, the 
plaint lands went to Rukmini and after 
her death to her two grand-daughters for 
their lives and he further held that after ihe 
death of Rukmini her two grand daughters 
Subashini and Bindubashini succeeded to 
the properties in dispute as joint tenants, 
and that after the death of Binduba- 
shini, Subashini was entitled to the whole of 
the lands as the survivor of the two joint 
tenants. In that view, he passed a decree 
for the entire lands in favour of the plaint- 
iff. The defendant No. 1 appeals and the 
ground urged on his behalf is that the 
learned Judge was wrong in holding that 
Subashini and Bindubashini took as joint 
tenants. Il ought to have been held that 
they were tenants-in-common. Jt was 
further contended that the two sisters 
were entitled to absolute interest in the 
properties and not only for their lives 
It is not disputed before us that Subashini 
is not the legal heir of Bindubashini. and 
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ih * decree of the learned Judge can only be 
supported if hie decision that the two sisters 
took as joint tenants and not as tenants in- 
common is correct. There is nothing in 
th Qsoltnama which would show that the 
two ladies were to take as joint tenants. 
As was observed by the Privy Council in 
the case oiJogeswar Narain Deo v. Ram 
Chandra Dult( 1) “The principle of the joint 
tenancy appears to be unknown to Hindu 
Law, except in the case of co-parcenary 
between the members of an undivided 
family.” The District Judge, therefore, 
was in error holding that the two 
sisters took as joint tenants. The conten- 
tion on behelf of the appellant that the 
ladies took an absolute interest was not 
persisted in, but it was argued that even 
if they took as life tenants the share which 
belonged to Bindubashini would revert to the 
true owner, and in this case it would be 
Rajabala. The mere fact that Rajabala’s 
representatives do not dispute the inter- 
pretation of the solenama could not confer 
any right on the plaintiff to eject the 
defendant from the entire land. The de- 
fendant is entitled in a suit for ejectment to 
plead the title of a third party and to show 
that the plaintiff is' not entitled to the 
whole of the interest she claims. The plaint- 
iff’s share is only 8-annas. 

It must, therefore, be held that the plaint- 
id is entitled to recover possession of 
8 annas share only in the lands in dispute. 
The judgment and decree of the District 
Judge must, therefore, be set aside qnd 
those of the Munsif restored with costs in 
both appeals in this Court and in the lower 
Appellate Court. 

Greaves, J.— I agree. 

M h Appeal allowed. 

(1) 23 C. G70; 33 I. A. 37; 7 Sar P. 0. J. 13; G M. L. 
J. 75; 12 Ind. Dec. (s. s.) 455 (P. C.) 
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Where there is competition between the claims of 
th? Crown and that of another creditor us regards the 
moveablis of the debtor the Crown has priority 
IP- oJo , coJ. l.J 

First appeal against a decree of the 
Additional Subordinate Judge, Lucknow 
dated the 31st January 1924. 

Rai A . A 7 . Goshal Bahadur, for the Appel- 
lant. 

Mr. Nukund Bchari Lai, for the Respond- 
ents. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeal No. 29 op iy24. 
August 17, 1925. 

Present: — Mr. Dalai, J. C. 

The SECRETARY of STATE for 
INDIA in COUNCIL— Appellant 
* versus 

MJSHAN NARAIN BHARC.AVA and 
another— Respondents. 

(’ :i -debt— Competition between Crown and after 
# e-ittvi'— Moveables— Priority. 


JUDGMENT.— It is conceded in this 
Court that under the terms entered into 
between the Secretary of State in Council 
through the nazul department and the de- 
fendant No. 2 Mr. Dixon, the nazul depart- 
ment cannot take possession of move- 
able, property lying on leased land. The 
point urged by the learned Government 
Pleader was that a Crown-debt has a prior- 
ity over the debts of the subject. 

A certain plot of land was leased by the 
local nazul department to Mr. Dixon under 
certain condition of re-entry on non pay- 
ment of the rent. No rent was paid and 
re entry was made on 11th October 1922. 
Prior to such re-entry, so far as can be 
gathered from the record, defendant No. 1 
Bishun Narain Bhargaw* attached moveable 
property lying on the leased land. The 
case for the Secretary of Stale is that lie 
has a priority for his Crown -debt of Rs. 9.350 
which was due from Mr. Dixon on 11th 
October 1922. No Crown-debt i9 proved, 
in my opinion, except with regard to a 
small item of Rs. 498-3-5. The nazul has 
obtained a decree for that amount and that 
is a Crown-debt in competition with the 
decree obtained by the defendant Bishan 
Narain Bhargawa. As regards the rest it is 
not proved that any Crown-debt exists. 

The learned Government Pleader argued 
that the lower Court has held it establish- 
ed that Rs. 9,350 was due as rent to the 
nazul department on 11th October 1922. 
The finding, however, is this:— “From the 
evidence of P. W. No. 1 supported by Ex. 5 
it is clearly established that Rs. 9,350 rent 
was due from the defendant No. 2 when 
the right of re-entry was exercised by the 
nazul." This does not establish that after 
the nazul entered into possession so much 
money was due to it. We have no evi- 
dence as to whether any building stood 
at the land at the time or not, whether the 
nazul look possession of such building or 
not and what the value, if any, was of such 
a building. It was incumbent on the naz wf 
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[90 1, o. 19265 *‘ Zi , ' s “ s I™* not consider it necessary to jyai 

obtain a decree of Court to estaHtsh and - - ■— 


^e°Cxo"va"debrwhich Udainrs, if its 
taim ™ not satisfied by taking Irosscs- 
don of the building, if any under the 
terms of the contract. I hold that except 
the decree forKs. 4C8odd there is no Crown 
debt to come in competition with the decree 

of Bishan Navain Bhargawa. . 

There can be no doubt that in conipe - 
in » claims against moveables the Ciown 
has a priority. This has been 
tablished by rulings of various Corn ts 
Bank of Upper India v. Administrate * 
General of‘ Bengal (l). Bel/ ?•***'«# 
Commissioners for the C ily of Madias . 
Pichu Vadhiar v. Secretary of State for 
India ( 3 } and Dost Muhammad Khan \. 

HaniRam{l). . 

The learned Counsel for the couteslin 0 
defendant No. 1 conceded that the Crown 
had prioiity, but. argued that the suit for 
a declaration with respect to the amount 
decreed to the Crown was premature, 
do not agree. A decree does exist and 
the Secretary of State has failed in the 
execution department to obtain a priority 
for it when the defendant No. 1 put Ins 
own decree into execution. Under the 
circumstances the plaintiff has got a right 
for a declaration. 

In the result I grant to the plaintiff a 
declaration that on bis taking action in 
execution of his decree for Rs. 4li8 3-5, or 
whatever the present amount may be, he 
shall have priority of execution over the 
decree obtained by Bishan Narain Bhar- 
gawa. This means that the Crown has a 
light to have its own decree satisfied first. 
Time of two months from to-day shall be 
granted to the plaintiff to take necessary 
action in execution of his decree and exe- 
cution of the contesting defendant’s decree 
shall stay for that period. After that 
period execution shall take place in ac- 
cordance with the declaration granted by 
this Court. 

As to costs I think it will be equitable 
if in both Courts the plaintiff is made 
to pay half the costs of the contesting 
defendant. I order accordingly. The de- 
fendant No. 2 Mr. Dixon was not served. 
He is, however, not interested in the appeal 

(1) 47 Ind. Cas. 529; 15 0. 553 at p. GG5; 22 G. W. 
N. 793. 

(2) 25 M. 457; 12 M. L. J. 208. 

(3) 38 Ind. Cas, 986; 40 M. 767; [1917) M. \Y. N. 20; 
21 M. L. T. 71; 5 L. W. 664; 18 Ur. L. J. 426. 

v (4) 29 A. 537 at p. 542; A. W. N. (1907) 157; 4 A. 
L l 720. 


for him The decree against him shall be 
, r rente without any orders on as to costs 


« P« , . 
against him. 

' z. K. 


Order accordingly. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 385 of 1924. 
August 18, 1925. 

Present: — Mr. Dalai, J. C. 

KAZA HUSAIN KHAN axdotheus- 

DeKKS HANTS - A PPELLAXTS 

verses 

Musammat 8UBHANI and others- 
Plaintiffs and 

Musammat ZAINAB B1B1 and another 
--Defendants— Respondents. 

Appeal, second— Custom, whether question of law 
or fad— Finding, whether can be quest tone J-n &Jib- 
ul-iirz, erroneous rejection of — Entry in wajib-ul-arz, 
value of - Burden of proof. 

A question as to the existence of a custom is one 
of mixed fact and law. The question whether the 
facts found in any given instance prove the existence 
of the essential attributed a custom or usage is a 
question of law and in second appeal an enquiry is 
permitted to he made whether all the attributes of a 
le^nl custom have been established or not by the evi- 
dence which is accepted by the lower Appellate 
Court, [p. col. 1.) . . . . 

Where a lower Appellate Court m deciding whether 
a custom does or docs not exist has rejected a wajib - 
xil-ar : on an erroneous view of the law, it is open to 
the High Court to interfere with the finding of the 
lower Appellate Court in second appeal, (p. 52(>, 
col 2 j 

A trcijih-ul-ar* unsupported by other evidence may 
be sufficient to establish a family custom, [ibid] 
Where a wajib-ul-arz is unambiguous and records 
a custom in clear terms, the burden is shifted on to 
the party which alleges n custom contrary to the 
terms of the wajit>-ul-arz t to prove by oral and 
documentary evidence either that no such custom as 
recorded in the wajib-ul-arz exists or that it has 
fallen into desuetude, [ibid] 

Appeal against a decree of the Addi- 
tional Subordinate Judge, Gonda, dated 
the 25tli April 15*24, modifying that of 
the Munsif, Tarabgunj, dated the 6th Octo- 
ber 1922. 

Mr. H. Husain, for the Appellants. 

Mr. Aditya Prasad, for the Respondents. 
JUDGMENT.— The dispute here is 
between sisters and brothers of a Muham- 
madan family. Two of the sisters claimed 
their share of the property of their father 
Taj utldin Husain. Their mother Musa in mu { 
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Zainab Bibi was made a party to the 
suit and is here a party respondent. The 
plaintiffs sisters succeeded in both the Sub- 
ordinate Courts and the brothers have 
appealed. Serrice was not made on Musam- 
ma< Zainab Bibi. She is, however, not a 
necessary party as the question at issue is 
not of her legal share in the properly. I 
direct that her name shall be removed from 
the list of the respondents. 

The defendants pleaded a custom in bar 
of the daughters’ right of succession. A 
copy of a wajib-ul arz prepared at the time 
of the Settlement in 1873 was filed and evi- 
dence was led to prove the exclusion of 
daughters in seven cases. There was no 
evidence in rebuttal and there was only a 
denial of the custom. Both the Subordi- 
nate Courts have considered the evidence 
produced by the defendants insufficient 
to support the custom and decreed the 
plaintiffs' suit. The question of import- 
ance here is whether* 1 can inquire into the 
evidence in second appeal because on the 
evidence on the record there cannot be the 
slightest doubt that the custom is abundant- 
ly proved. 

This was the point mainly argued by the 
respondents’ learned Counsel. The position 
he took up was that all the evidence was 
admitted by the Trial Court and that evi- 
dence was considered insufficient both by 
that Court and by the Appellate Court. 
The contention was that no point of law 
arose. There are cases in which it is very 
difficult to disentangle law from fads. In 
ftlunna Lai v. Jai Indar Bahadur Singh (1). 

I recorded my opinion that the question of 
custom was one of mixed fact and law and 
the point whether the facts found in any 
given instance proved the existence of the 
essential attribute of a custom or usage is 
a question of law and in second appeal an 
inquiry was permitted to be made whether 
all the’ attributes of a local custom had 
been established or not by evidence which 
is " accepted by the lower Court. The 
learned Counsel for the respondent dis- 
tinguished this opinion from the present 
case on the ground that here the evidence 
was considered insufficient so no occasion 
arose for this Court sitting in second appeal 
to inquire whether all the attributes of a 
lo’al custom had been established or not. 
According to him interference would be 

,1 7G hid. Oas. 771; 26 0. C. 386; (1921) A. I K 
[0.) 157. 
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possible where a custom has been held to 
be proved but barred where such a custom 
has been declared not to have been proved 
1 here appears to be too much refinement in 
this argument. If this Court is entitled 
to inquire whether evidence produced in 
the lower Court established the attributes 
of a local custom or rot then no difference 
should arise between cases where custom 
is accepted and those in which the existence 
of the custom is not accepted. The present 
case is one where the Subordinate Courts 
have rejected a wajib id arz on an erroneous 
view of the law. In such a case Mr. Daniels 
(now Mr. Justice Daniels) held that it was 
open to this Court to interfere in second 
appeal: Bodhi Ram v. Menda (2). 

The contention of the appellants here 
is that the Subordinate Courts did not draw 
a proper inference from the wajib-ul arz 
and that they were wrong in holding that 
a previous decision of this Court had dis- 
trusted that wajib ul-arz. The point of 
view taken by Mr. Justice Daniels in Bodhi 
Ram v. Menda (2) and subsequently in 
another case by their Lordships of the 
Privy Council in Balgobind v. Badri Prafad 
(3) was not present to the minds of the 
Subordinate Courts that uwajib-ul-arz un- 
supported by other evidence may be suffi- 
cient to establish a family custom. In the 
Privy Council ruling great weight was 
attached to only one wajib-xd-arz. The Trial 
Court had held a custom proved on the 
basis of this one wajib-ul-arz. A Bench 
of this Court had set aside the decision of 
the Trial Court. In appeal the Privy Council 
restored the decision of the Trial Court on 
the ground that this one wajib-ul arz which 
was unambiguous was sufficient evidence 
to prove the custom. The view of law ac- 
cepted by their Lordships, therefore, was 
that when a wajib-ul-arz was unambiguous 
and recorded a custom in clear terms the 
burden shifted on the opposite party to 
prove by oral and documentary evidence 
either that no such custom existed or that 
it had fallen in desuetude. The learned 
Counsel for the respondents drew the Courts 
attention to the observations of their Lord- 
ships of the Privy Council in Thakur 


(2i 49 lad. Cas. 514; 21 0. C. 334; G 0. L.3. 151. 

(3) 71 Ind. Das. 449; 26 0. C. 217; (1923' A. I. K. 
P. C.) 70; 21 A. L. J 578; 9 0. & A. L. B 581; 45 M. 
L.J. 280:45 A. 413: 38 0. L. J 302; (1923) M. W, 
S*. 709; 33 M. L. T. 317; 10 0. 1. J. 3oS; 50 1. A lV?j 
)0 G. W. N. 465 (P. C.). t 
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stance the lower Court had wrongly con- 
sidered the evidence to be inadequate. 

” When the wajib ul arz was not relied 
upon by this Court in the previous deci- 
sion. the inheritance in dispute was one 
from a female and not from a male as in 
the present case. That, decision did not 
throw doubts on the value or adequacy ot 
*“ - » custom the wajib- ul-arz to prove a valid custom oi 

EE? "dutoStTi excl " sionot togh,ers from inhen,aDC “ t0 
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Anant Singh v. Thakur Durga Singh (4), 
that the value to he attached to a uV 
arz was of a fluctuating character Those 
observations, however, will not appljr to | a 
wajib ul-arz like the one produced in this 
case which is unambiguous and about 
which there was no reason to believe that 
it contained the opinion of one or two 


learned Counsel attempted to make out 
that the wajib ul-arz in this case really 


the fathers property. 

I am of opinion that this is a case where 


mav - - . . f m •- i fK e Qourt may interfere in second appeal, 

contained the persona 1 * * * 5 opinio* °LJ } The evidence produced on behalf of the 

w. c ° u . r ! EUit 


his on the file Ex. A- 7 in support of the 
custom. 

Reference was made by the respondents’ 
learned Counsel to rulings reported as 
Tilak llam v. Sita Ham (5), Lalman v Nand 
Lai (6) and Hamid Fatima v. Bhola (7), 
where it was stated that the sufficiency of 
evidence was a question of fact. In all 
those cases, however, the evidence was ex- 
amined by the learned Judges of this 
Court and when the inference to be drawn 
from such evidence was on the border line 
it was held that the opinion of the lower 
Appellate Court should prevail. It has no- 
where been definitely laid down that the 
question regarding custom was purely one 
of fact. If that had been the case, no in- 
quiry as to the basis of the judgment of 
the Subordinate Courts would have been 
necessary. In the case of Lalman v. Nand 
Lai (6), the learned Judicial Commissioner 
did allow that the question whether in any 
given instance the evidence led to prove 
the existence of the attributes essential 
for a valid custom is adequate proof of 
what the law requires is a question of law 
which cm be discussed in second appeal. 
I cannot agree with the contention of the 
respondents’ learned Counsel that the ques- 
tion would not arise in second appeal where 
the question is whether in any given in- 


(1) 6 Ind. Cas. 787; 13 0. C. 163; 12 Bom. L. R. 

501; 8 M. L. T. 79; tl910) M. W. N. 327; 11 G. W. 

N. 770; 7 A. L. J. 701; 12 C. L. J. 36; 32 A. 363; 37 1. 

A. 191: 20 M. L. J. 601 (P. C.(. 

(5) 30 Ind. Cas. 503; 2 O. L. J. 388. 

6) 20 Ind. Cas. 891; 17 O. O. 1. 

7) 52 Ind. Cas, 809; 0 0. L, J. 310. 


Mvsammat Zainab Bibi s name shall not 
be entered in the decree. As the parties 
are relations and the finding on the question 
of custom is opposed to law, I direct that 
the parties shall bear their own costs of all 
the Courts. 


r. K. 


Decree set aside. 


CALCUTTA HIGH COURT. 

Civil Rule No. 1161 of 1924. 

March 4, 1925. 

Present :— Justice Sir Ewart Greaves, Kt., 
and Mr Justice Cuming. 

IvASIWAR DE— Petitioners 
versus 

ASWINI KUMAR PAL and others- 
Oppositb Party. 

Civil Procedure Code (Act V of *s. Jtf, 73* 

Rateable distribution of assets— Attachment of properly, 
whether entitles decree-holder to share— Procedure-* 
Execution, application for. 

A m?re attachment of property after judgment ;is 
not sufficient to entitle a decree-holder to share in 
tho rateable distribution of assets in the hands of tho 
Court, fp. 528, col. 2.] 

lnordsr to entitle a decree-holder to share in tho 
rateable distribution of assets in the hands of tho 
Court it is necessary that he should make a formal 
application for execution to tin Court, before tho 
assjts arc actually received. [i&id.J 

An application for attachment under s. 46 of the C. 
P. C. cannot be regarded as an application for execu- 
tion [ibid.) 

Pallonji Shapnrji Mistry v. Edward Vaughan 
Jordan, 12 B. 400; 6 Ind, Dec, (s. 8.) ?5?, refcneT \g x 
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Rule against an order of the Court of 
the Subordinate Judge, Nadia, in Money 
Execution Case No. 92 of 1924. 

Babus Probod It Kumar Doss and Pankuj 
K dinar Dutt , for the Petitioner. 

Babus Salindra Nath Mookerjee, Ilira 
Lai Ganguii and Bhupendra Kumar Chose, 
for the Opposite Party. 

JUDGMENT.— This is a Rule issued 
against an order of the learned Subordi- 
nate Judge of Nadia rejecting an appli- 
cation by the petitioner for rateable dis- 
tribution of certain assets which were held 
by that Court. The learned Subordinate 
Judge rejected the application on the 
ground that it was not made before the 
receipt of the assets by the Court. The 
facts appear to be these— the present peti- 
tioner obtained a decree on the 28th May 
1924 on the Original Side of this Court 
and he applied on the 3rd June for the 
issue of a precept to the Court of the 
Subordinate Judge to attach any property 
which belonged to the judgment- debtor 
meanwhile this property was sold in execu- 
tion of some other decree by the Court 
of the Subordinate Judge on the 2Gth of 
June 1924. The present petitioner applied 
for execution of his decree in the Court 
of the Subordinate Judge on the 16th 
July 1924. It will appear that some time 
before, the date of which the petitioner is 
unable to give us, he had applied to the 
Original Side of the High Court for the 
transmission of his decree for execution to 
the Court of the Subordinate Judge of 
Nadia The order of transmission was 
made 'on the 7th July 1924. The date of 
this application has not been given to 
us and, therefore, it does not appear 
whether or not it was made before the 
26th of June the date of the sale. It is 
quite clear that the application to the 
Court to share in the rateable distribu- 
tion of the assets was made after the 
receipt of the assets being received on the 
26th of June and the application for execu- 
tion being made on the 16th July. _ 

The learned Vakil for the petitioner 
argues that the attachment which he 
applied for on the 3rd of June was suffi- 
cient to allow him to share in the rateable 
distribution of the assets. But a mere 
application lor an attachment of the p £ 
D e-tv would not be sufficient to entit e 
' , > ' petitioner to share in the rateable 
dV.iibutioo of the assets. In order to 


entitle him to a share in the rateable 
distribution of the assets it was necessary 
that he should make an application in 
execution to the Court before the assets 
were actually received and an application 
for an attachment under s. 46 cannot 
be regarded as an application for execu- 
tion. 

A somewhat similar case is the case of 
Pallonji Shapurji Mistry v. Eduard 
Vaughan Jordan (1). Though the fads 
of that case are in some way dis- 
similar, the principle to be applied is 
the same. In that case there had been an 
attachment before judgment and no fur- 
ther steps in execution were taken by the 
decree-holder. The learned Judges held 
that even though the attachment before 
judgment continued after the decree had 
been made it was still necessary to formally 
apply for execution of the decree in order 
to entitle the decree holder to a rateable 
share in any assets which might come 
into the possession of the Court. Apply- 
ing this principle to the present case it 
seems to me that a mere attachment of 
the property after judgment is not 
sufficient to entitle the decree-holder to a 
rateable distribution of the assets. It is 
necessary that he should make a formal 
application for execution. This admittedly 
was not done before the assets came into 
the possession of the Court. The order 
of the learned Subordinate Judge is, there- 
fore, right. The Rule is discharged with 
costs. Hearing fee two gold mohurs. There 
will be one set of costs to be divided equally 
between the different sets of contesting 
opposite party. 

Greaves, J.— I agree. 

7 K Rule discharged. 


(1) 12 B. 400; G In<l. Dcc\ (s. s.) 752. 
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CHANDRA KUMAR SEN 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 21U 
op 1925 

AND 

Criminal Revision No. -1 of 1925. 

May 28, 1925. 

Present /—Sir Lancelot Sanderson, Kt . 

Chief Justice, and Mr. Justice Panton 

CHANDRA KUMAR SEN— Applicant 

versus 

Srimati MATHURIYA DEBYA- 
Opposite Partt. 

Criminal Procedure Code {Act 1' of ss. < /•. 
itii'li—Whcn superior Court can lake action 
—Limitation Act {IX of 19*K S;, • SV/i. /, .1/7. /.J.J- Appeal 
from Criminal Court’s order rejecting application for 
male i ng co m pla i nt— Limitation. 

If a suhuidinale Court neither makes a complaint 
nor rejects an application for the making uf a com- 
plaint, the superior Court may take action and may 
make a complaint under s. 47G-A, but where, an 
application made to a subordinate Court for making 
a complaint is rejected then the procedure contem- 
plated by the Code is by way of appeal to the superior 
Court and the limitation for such an appeal is 30 days 
under Art. 154 of Sell. I to the Limitation Act. In. 530 
cols. 1 & 2.} 

Appeal against an order of the District 
Judge, Chittagong, dated the 31st January 
1925. 

Messrs. N. K. Bose, Probodh Kumar Dus 
and Chandra Sckhur Sen, for the Petitioner. 

Mr. Paresh Chandra Sen, for the Opposite 
Party. 

Mr. Kkundkar , Deputy Legal Remem- 
brancer, for the Crown. 

JUDGMENT. 

Sanderson, C. J.-This is a Rule ob- 
tained on behalf of Chandra Kumar Sen 
on the 23rd of April 1925, calling upon the 
District Magistrate and the opposite party 
to show cause why the order complained of 
should not be set aside or such other order 
passed in the matter as to this Court might 
6eem fit and proper. 

The order complained of was made by the 
earned District Judge of Chittagong on 
the Jlst of January 1925, whereby the learn- 
ed Judge directed thatcriminal proceedings 

Kar fi! mS j U £ ted a ? ainst Chandra 
Kumar Sen and Bijoy Singh Hazari for 

Sfcf 3 p U “ der 209 and 466 of the Indian 
offences° 0de ^ abetment of these 

il is necesaar y t0 mention certain 
Ifc a PP ea rs that an application was 
made to the learned Subordinate Judge for 
fihng a complaint against the petitioner 
34 
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Chandra Kumar Sen. That .application 
was disposed of on the 1st of October 1925. 
By that time the amendment of the Cr. 
P* C., created by the Act of 1923 had come 
into force and the learned Subordinate 
Judge declined to make a complaint under 
s. 476 of the Cr. P. C. as amended. 

There was an appeal to the District Judge 
by the complainant. That was filed on the 
7th of August 1924. It- was not disposed 
of until the 31st of January 1925 by the 
learned District Judge, when, as I have 
already stated, the appeal was allowed, and 
the learned Judge decided that criminal 
proceedings should be instituted against 
Chandra Kumar Sen for the offences which 
1 have already mentioned. 

The point upon which the learned Advo- 
cate, who appeared for the petitioner, relied 
was that the appeal to the learned Judge 
was out of time and the learned Judge has 
no jurisdiction to entertain the appeal and 
to make the order. This point was taken 
before the learned Judge apparently, for 
lie said as follows:— “It is urged in his 
case ” (that is, the case of Chandra Kumar 
Sen) " that the appeal is barred by time as 
the Subordinate Judge passed orders on 
the 1st of October 1923 that he would not 
proceed against respondents Nos. 2 and 3. 
I do not think that I am bound by any 
rule of limitation in a case of this kind. 
When an offence in connection with the 
administration of civil justice comes to 
the notice of the District Judge it is open 
to him to lodge a complaint in the Crimi- 
nal Courts although a subordinate Civil 
Court may not have thought it necessary 
to take action.’’ The learned Judge then 
proceeded to say that the case was of 
such gravity that he would be failing 
in his duty if he did not institute a con° 
plaint. 

With much respect to the learned Judge 
I am of opinion that the provisions of the 
material sections do not support the conclu- 
sion at which he arrived. 

Section 476 of the Cr. P. C. deals with 
the procedure, which is to be adopted in 
cases referred to in s. 195, sub-s. (1), C 1 (h) 
or cl (c), by a Court, with regard to offences 
which appear to have been committed in 
or m relation to a proceeding in that Court- 
and s. 4/6 A confers certain powers upon a 
superior Court where the subordinate Court 
has omitted to take action. It is desirab e 

riUws e ; termsofthe «-.'« 
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476 A. "The power conferred on Civil, District Judge, in my judgment, should 
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Revenue and Criminal Courts by s. 476. 
sub-s. (1), may be exercised in respect of 
any offence referred to therein and alleged 
to have been committed in or in relation 
to any proceeding in any such Court, by 
the Court to which such former Court is 
subordinate within the meaning of s. 195, 
sub-s. (3), in any case in which such former 
Court has neither made a complaint under 
s. 476 in respect of such offence nor rejected 
an application for the making of such com- 
plaint, and, where the superior Court makes 
such complaint, the provision of s. 476 shall 
apply accordingly.” 

In my judgment that section does not 
apply to this case, because there was an 
application made to the learned Subordinate 
Judge, and the learned Subordinate Judge 
rejected the application for the making of 
the complaint. 

The next s. 476B gives certain rights of 
appeal not only to the person against whom 
a complaint has been directed but also to 
the person whose application for a com- 
plaint has been rejected. The words of the 
section are as follows : — 

476B. “Any person on whose applica- 
tion any Civil, Revenue or Criminal Court 
has refused to make a complaint under 
s. 476 or s. 476 A or against whom such 
a complaint has been made, may appeal 
to the Court to which such former Court 
is subordinate within the meaning of 
s. 195, sub-s. (3) and the superior Court 
may thereupon, after notice to the 
parties concerned, direct the withdrawal, 
of the complaint, or as the case may be, 
itself make the complaint which the sub- 
ordinate Court might have made under 
s 476, and if it makes such complaint the 
provisions of that section shall apply accord- 
Id ly n 

Therefore, it appears to me that the 
scheme of the sections is that, if the sub- 
ordinate Court has neither made acorn- 
plaint under s. 476 nor rejected an applica- 
tion for the making of a complaint, then 
the superior Court may take action and 
make a complaint. But where, as in this 
case the subordinate Court has rejected 
the application for the making of such 
complaint, then the procedure, which is 

contemplated by the Code, is by way of an 

appeal to the superior Court 

This matter came before the learned Dis- 
trict Judge by way of appeal, and in view 
nf the above-mentioned sections, the learned 


as 
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have considered whether the appeal w 
tiled within the time specified. 

The Article in the Limitation Act which 
applies to this matter is Art. 154, and the 
material section of the Act is s. 3 which 
provides that “ subject to the provisions 
contained in ss. 4 to 25 (inclusive), every suit 
instituted, appeal preferred, and applica- 
tion made after the period of limitation pre- 
scribed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” 

Under Art. 154, the period of limitation 
for an appeal “under the Cr. P. C., 1898, to 
any Court other than a High Court," is 
“ 30 days ” and the time from which the 
period begins to run is “ the date of the 
sentence or order appealed from." 

It is, therefore, clear that, as the order 
appealed from was made on the 1st of 
October 1923 and the appeal was not filed 
till the 7th of August 1924, the appeal was 
out of time. 

This Rule, therefore, must be made abso- 
lute, and the order of the learned Dis- 
trict Judge of the 31st January 1925, direct- 
ing criminal proceedings to be instituted 
against Chandra Kumar Sen must be set 

Hsidc. 

No order need be made as regards the 
Appeal (No. 210 of 1925) in connection with 
the same matter. 

Panton, J.— I agree. 

s . d Rule made absolute. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 241 of 1924. 
Criminal Revision Pbtition No. 202 

of 1924. 

January 15, 1925. 

Present:— Mr. Justice Srinivasa Iyengar 
In rc MANIA MANIKHA PADAYACHI 
and others— Petitioners. 

Criminal Procedure Code ( Act V of 1898), ss-09, 
210— Case triable by Sessions Court-hnqumng Magrs 
trate, duty of -Discharge, order of, when 

'XBases triable by the Court of Session only one 
trial is contemplated and the enquiry before Ue 
Magistrate is only in the nature of a preliminary 

CnqUiry - Kdliolf the Cr. P. C. sneak only of 


Sections * 11 * auu ui y • - • - v 
there being or not being sufficient grou 6 i atur e 
mining the accused for trioL W hen the 8 



[90 1. C, 1928] 2m re mania manikha padaYachi. 531 

speaks of sufficient grounds for committing for trial, it the provisions of S. 209cl.«l) of the Cl. P 


should not bo supposed to have spoken of sufficient 
grounds for conviction and, similarly, when the Legis- 
lature speaks of there not being sufficient grounds for 
committing for trial, it should not he supjioscd to have 
spoken of there not being sufficient grounds for con- 
viction. [p. 532, cols. 1 & 2.] 

The intention of the Legislature is to make a dis- 
tinction between grounds for conviction and grounds 
for committing for trial. Satisfactory proof of the guilt 
of the accused is the ground for conviction and satis- 
factory evidence to goto trial must be regarded as 
the ground for committing for trial, [p. 532, col. 2.] 

If the enquiring Magistrate on the evidence before 
him comes to the conclusion that the charge is ground- 
less, then he should discharge and not commit f«»r 
trial. For a charge being groundless, it is not neces- 
sary that there should be no evidence at all of the 
charge. That will l>e a case of there being no evidence 
of the charge at all and not a case of the charge being 
groundless, [ibid.] 

A charge may be slid to be groundless when the 
evidence adduced at the enquiry is such that n«» 
Tribunal, Judge or Jury would ever on that evidence 
convict the accused. If no reasonable man taking 
into consideration the evidence adduced in the case 
could possibly on .such evidence conclude that the 
accused was guilty, then it must betaken that the 
charge is groundless, and in such a case the duty of 
the enquiring Magistrate is clear to discharge the 
accused, [ibid. ) 

What the enquiring Magistrate has got to try and 
determine is not whether the case has been made out 
but only whether there is a case for trial. There is 
always a case for trial when the evidence is of such a 
nature that the guilt of the accused can be held to be 
proved or disproved only as the result of valuing and 
weighing of the evidence, [p. 533, col. 2.] 

Petition, under ss. 435 and 439 of the 
Or. P. C., 1898, praying the High Court to 
revise an order of the Court of the 


(11V/ ■ ~ — 

C. The learned District Magistrate has 
in his order set out as follows:— “I direct 
that under s. 43G, Cr. P. C , that the accused 
be committed for trial for the offences for 
which they have been charged. Warrants 
will issue for the arrest of the accused and 
their production before the Court of Ses- 
sion.” This order was made by him on a 
criminal revision petition filed on behalf 
of the first prosecution witness and the 
only persons who were made respondents 
to the petition were accused Nos. 1 to 13 
and accused No. 18, and the prayer was 
that those respondents should be arrested 
and ordered to be committed for trial be- 
fore the Sessions Judge of Trichinopoly. 
The other accused in the case, namely, 
accused Nos. 14 to 17 and 1!) to 23, were 
not made respondents to that petition, and 
no notice appears also to have been ordered 
to or served upon them. In these circum- 
stances, it. must be fairly clear that the 
order of the District Magistrate to the effect 
that all the accused should he arrested 
and committed for trial to the Sessions 
Court without excluding accused Nos. 14 
to 17 and 19 to 23 from the scope and 
operation of the order was due merely to 
a mistake but nonetheless serious so far 
as those accused were concerned. As those 
accused, namely, accused No. 14 to 17 and 
19 to 23 were not respondents to the crimi- 
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District Magistrate, Trichinopoly, dated the nal , revisi °? case and were not required 
29th January 1924, in Criminal Revision fp be^committed for trial under the petition 
Case No. 28 of 1923, preferred against the 


order of the Court of the First Class Magis- 
trate, Udayarpalayam, dated the 5th Novem- 
ber 1923, in P. R. Case No. 1 of 1923. 

Messrs. V. L. Ethiraj and K.P. Raman 
Menon , for the Petitioners. 

The Public Prosecutor, for the Crown. 

. * am asked in this criminal 

revision case to revise the order of the 
District Magistrate of Trichinopoly by 
which under the provisions, as 1 take it 

Af a a on n a / . ) 


the District Magistrate was considering 
and as in any case, they have had no 
opportunity of showing cause why an 
order of commitment should not be made 
against them also, the order of the District 
Magistrate so worded as to include them 
also is clearly wrong. The order, therefore 
will be modified by substituting in the 
operative portion for the word “accused" 

S e i?» d f ?J acc ! lsed Nos - 1 10 13 a nd accused 
JNo. 18 . lhe other accused, namely, Nos. 14 

to 17 and 19 to 23 if already arrested under 


of s. 437 of the Cr P C find m Tu, * ’ L a YY° “a'^y arrested under 


ting aside the order of discharge passed by 
the First Class Magistrate of Udayarpalayam 
that all the accused in the case be com- 
mitted for trial to the Sessions Court of 
inchinopoly. 

The order of the First Class Magistrate 
of Udayarpalayam was passed as the result 
of the enquiry into the case which was 
triable by a Court of 8ession and under 


The order of commitment so far as the 
said accused Nos. 14 to 17 and 19 to 23 are 
concerned is also set aside. As regards 
the other accused, however, there is no 
such irregularity in the order of the Dis- 
trict Magistrate and they were further 

uPT ' i ente 1 °. the revision 

case filed before him and it was after 
hearing them that the learned District 
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Magistrate lias passed the order in ques- sufficient grounds for committing for trial 
t10 ": . , _ , , it should not be supposed to have spoken 

Hie learned Counsel here Mr. Ethiraj of there not being sufficient grounds for 
has contended before me that the order of conviction. 


the Distiict Magistrate directing their com- 
mitment also was wrong and should be 
set eside. He based his contention on two 
grounds, firstly that the District Magis- 
trate erred in his view of the law regard- 
ing the duty and function of the Commit- 
ting Magistrate conducting the preliminary 
enquiry and secondly that in any case it 
was not on the merits a proper case in 
which the order of commitment should have 
been made. 

It was thus argued before me on behalf 


It follows from this that the intention 
of the Legislature clearly is to make a 
distinction between grounds for conviction 
and grounds for committing for trial. 
Satisfactory proof of the guilt of the accused 
is the ground for conviction. What then is 
the ground for committing for trial satis- 
factory evidence to go to trial must be 
regarded as the ground for committing for 
trial. In fact, the expression in cl. 2 of 
s. 209 “considers the charge to be ground- 
less" furnishes us with a clue as to the 


of the petitioners that a Magistrate con- 
ducting an enquiry under Ch. XVIII of the 
Or. P. C. was bound to commit the accused 
for trial before the Court of Session only if 
in his judgment the evidence before him 
was such that if nothing else or nothing 
more were proved, the accused should be 
convicted of the charge, or in other words 
that the Magistrate was entitled to discharge 
the accused if in his judgment the evidence 
produced before him was not conclusive of 
the guilt of the accused. The result of such 
a contention would undoubtedly make the 
enquiry before the Magistrate the first trial 
and the proceedings before the Sessions 
Court the second trial of the accused. It 
was said that such was, however, the inten- 
tion of the Legislature because there was 
provision made in the Chapter not only 
for the examination-in-chief of the piose- 
cution witnesses, but for their cross-exa- 
mination and re-examination, for the accu- 
sed calling any witnesses they might 
choose for the Court citing any witnesses of 
its own motion and so forth. This position 
was also sought to be supported by the 
learned Counsel for the petitioners by 
reference to a number of decided cases 
mostly of this Court. 

It is clear from the Procedure Code that 
only one trial is contemplated and that 
the enquiry before the Magistrate in cases 
triable by a Court of Session is only in 
the nature of a preliminary enquiry. Sec- 
tions 209 and 210 of the Cr. P. C. speak only 
of there being or not being sufficient 
grounds for committing the accused for trial. 
When the Legislature speaks of sufficient 
grounds for committing for trial, it should 
not be supposed to have spoken of sufficient 
grounds for conviction and, similarly, when 
the Legislature speaks of there not being 


true meaning of the Legislature. If the 
enquiring Magistrate on the evidence before 
him comes to the conclusion that the charge 
is groundless, then it is indicated that he 
should dischaige and not commit for trial. 
For a charge being groundless, it is not 
necessary that there should be no evidence 
at all of the charge. That will be a case 
of there being no evidence of the charge 
at all and not a case of the charge being 
groundless. For all practical purposes it 
may be stated that a charge may be said 
to be groundless when the evidence adduc- 
ed at the enquiry is such that no Tribunal, 
Judge or Jury would ever on that evidence 
convict the accused. If no reasonable man 
taking into consideration the evidence 
adduced in the case could possibly on such 
evidence conclude that the accused was 
guilty, then it must be taken that the 
charge is gioundless, and in such a case 
the duty of the enquiring Magistrate is 
clear to discharge the accused. From this, 
therefore, it follows that except in cases 
where the charge is found to be groundless, 
that is to say, in other words where the 
evidence on the record is such that no 
Tribunal Judge or Jury would ever convict 
the accused on that evidence, the enquir- 
ing Magistrate is bound to commit for trial. 
I do not really understand that in any of tlie 
decided cases which were referred to before 
me in argument a substantially dineren 
view’ was really taken by any learne 
Judge. In the case of In re Damappa 
Pillai (1) Justice Sadasiva Aiyar, says tnat 
“where most of the important witnesses ar 
totallv unworthy of credit according to t 
Magistrate and where the case itself bristles 
with improbabilities, the Magistrate 

(1) 23 lad. Cas. 741; 15 Or. L. J. 373. 
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would be right in discharging the accused." 
And later on in the same judgment the 
learned Judge refers to the Sessions trial 
in such cases being practically foredoomed 
to failure. I take it that the learned Judge 
was merely referring in other words to a 
case in which no Tribunal would convict 
the accused on the evidence. 

Again in the case of Narasappayya v. 
Narasayya Shanbhogue (2), Justice Tyabji 
states that what the Magistrate has to see 
is whether the prosecution has adduced 
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out. On the authorities and on the reason 
of the thing, I have no hesitation in stating 
that both these extreme contentions are 
untenable. If it should be conceded that 
the Committing Magistrate has no right to 
usurp the function of the Judge or Jury, 
that is, the function of trying the case itself 
and deciding whether or not the accused 
is guilty, it follows that what the enquiring 
Magistrate has got to try and determine is 
not whether the case has been made out 

— but only whether there is a case for trial. 

such evidence as is not on the fact of it It must be held that there is always a case 
absolutely incredible in regard to every for trial when the evidence is of such a 
^S.redient of the evidence that is charged, nature that the guilt of the accused can 
l 18 t l ers . , a * ad 0D| J' * n f° rm from be held to be proved or disproved only as 
what I have said. the result of the valuing and the weighing 

The case of Karuppa Chakkiliv. Palani- of the evidence. But, on the other hand, 
stwzrn G oundan (3) does not relate to a case if the evidence be of such a nature that no 
triable by a Court of Session andhas, there- reasonable person and no Tribunal Judge 
fore, no bearing on the present question. or Jury would ever on that evidence hold 

Vandmil Theln! At Tirumali the accused guilty, it follows that there is 

Bwarn V J ” 4 ’ fk ? u ? t,ce Kumara- no case for trial and it is then a case for 

•^ 81 . S “ lnar sp *®)t8 of there being a the enquiring Magistrate to discharge 
ESiSS C T, and the dlscretl0n of the Now in the case before me the encfuirin" 
“Xr ^cannot Ua S‘ s “ e llas “ "itoa a to„g™d 

that it is not the bushes of the Smmft havin * regard . to the fact 

ting Magistrate to usurp the function of 1 16 Mag . lstI ? te ® aw the witnesses and 
the Sessions Judge or the Jury and if tha op ?5 )r < fcun I lty , of j ud S‘>)g of their cre- 

respect the learned Judge speaks as in i' P u t i ,e set lumself to decide 

agreement with the observations of Justice J, 1 wheth , er th * re ' vas a case for trial or 
Bakewell in the case of National Rani- .r m ° ie [, words whether there was any 

India, Ltd., v. KolhaniarlZTk'UUto 7 ?w ^ gr0Un 5 H ‘If 6 char S e 
On the one side there is of course ti e n ?f r th ° prosecutl '™ had made out the case 

trem.e suggestion that the Committing ?h , U - P ' ..J n pa ' f a ' J 4 of l 11 , 8 order he states 
Magistrate is bound to commit i? therf of M.e ° f ‘ e ftVld , ence on the side 
should be any evidence whatsoever in f f If d n T Ce app f rs be more probable, 
support of the charge whatever thequantiv L® endI , C0Ilslde [ that the case against 
or quality of such evidence may be EqSa v ! h 5 US 5- f n0t i )een made out and ac ' 

8S1£ ? ?< & pt s «„ u o“,t S <> > 

to coauait unless a p™* , acie rase aec,de had tan « 

do was to find if the charge was groundless 

and , lf was n t ot - t0 commit the accused for 

! ’ j U J s no . fc , merel y a case in which the 

learned Enquiring Magistrate has failed to 
appreciate his proper function in the case 
but the whole of his judgment and order 
would seem to be vitiated by a belief that 
he ™ Here and then to decide havUtg £ 


• j , — .vwuim 

pnma -facie case is made 

A” W ’ CaS - 613; 16 0r ‘ L - J- 307; (191J) U . W. 
6^3) 53 Ind. Caa. 817; 20 Cr. L. J. 817; 10 L W 

S«®sfs 
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gard to the credibility of the witnesses, 
their statements etc., whether the case laid 
had been made out. I cannot consider that 
this was a proper course for him to take. 

The order of discharge, therefore, being 
improper it follows that the District Magis- 
trate was justified in interfering in revision. 
If I should at the present stage seek to go 
into the merits and express my opinion on 
the evidence, it may operate to the pre- 
judice of the accused. If the order of dis- 
charge was wrong as having been the re- 
sult of proceeding on a wrong principle, it 
follows that the District Magistrate was not 
only competent but justified in interfering 
and all that I am now concerned is to see 
whether the order of the District Magistrate 
is so clearly wrong as to call for my inter- 
vention. So far as the order of commitment 
made by the District Magistrate related to 
accused Nos. 14 to 17 and 19 to 23 1 have 
already decided that the order was wrong 
and should, therefore, be set aside. As re- 
gards the other accused Nos. 1 to 13 and 
18, not being satisfied that the order of the 
District Magistrate was clearly wrong, 1 
do not feel called upon to interfere and with 
regard to these accused, therefore, the peti- 
tion is rejected. 

The accused Nos. 1 to 13 and 18 who 
have been committed for trial will be releas- 
ed on bail on their furnishing security to 
the satisfaction of the Sub-Divisonal Magis- 
trate of Udayarpalayam each in his own 
bond for Rs. 500 with two sureties of 
Rs. 250 each. 

v. n. v. Order modified. 

7.. K. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 96 of 1925. 

July 8, 1925. 

Present:— Mr. Justice Suhrawardv and 
Mr. Justice Panton. 

AHMED ALI and others— Accused- 
Appellants 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1S60), ss. J,63, 167— “Intent 
to defraud meaning of— Signature, forgery of, as 
attesting witness— Valuable security, forgery of. 

The expression "intent to defraud" as it occurs in 
s -163, Penal Code, implies conduct coupled with 
intention to deceive and thereby to injure; in other 
words "defraud" involves two conceptions, namely, 
deceit and injury to the person deceived, that is, in- 
fringement of some legal right possessed by him but 
not necessarily deprivation of property, [p. 535, col. 2.] 


ICmperor v. Surendra Nath Ghosh, 7 Jnd. Cas G n 9' 
14 C. W. N. 1076 at p. 1085; 12 C. L. J. 277; 11 Cr. L 

•F. 505; 38 C. 75, followed. 

The signature of an attesting witness does not fix 
that witness with knowledge of the contents of the 
document or with any liability under its terms. There- 
fore, a forgery of the signature of the owner of a pro- 
perty as an attesting witness on an instrument granting 
a sub-lease of that property, purporting to be executed 
by the forger as the owner's lessee, does not fall under 
the definition of the offence under s. 467, Penal Cede. 

[ p. 535, col. 2.] 

Criminal appeal against an order of the 
Sessions Judge, Noakhali, dated the 13th 
January 1925. 

Babu Santosh Kumar Bose, for the Appel- 
lants. 

Babu Probodh Chandra Kar, for the Com- 
plainant. 

Mr. Khundkar (Deputy Legal Remem- 
brancer), for the Crown. 


JUDGMENT.— The present appellants 
have been convicted on the unanimous 
verdict of the Jury — the appellant No. 1 
Ahmed Ali under ss. 193 and 467/109, Indian 
Penal Code— appellant No. 2 Sayadutulla 
Khan under s. 193 read with s. 109 and 
under s. 467 Indian Penal Code, and appel- 
lant No. 3 Yusuf under s. 193 read with 
s. 109 and s. 467 read with s. 109. They 
have been sentenced under the earlier of 
these sections to rigorous imprisonment for 
three years and under the latter section to 
rigorous imprisonment for five years, the 
sentences running concurrently. I m&J 
observe that the Jury returned also 
an alternative verdict of guilty under 
s. 465/109. 465, 465/109 respectively 

against these appellants. The case against 
them was that they were concerned in the 
preparation of a certain borga kabuliyat 
which recites that the appellant Ahmed 
took a sub-lease from the appellant lusui 
of certain land which Yusuf, according to 
the recital, held under the landlord Joj 
Gobind Chowdhury. This document was 
presented for registration with the signature 

as an attesting witness of one CIut ^ r *°{® 
Chowdhury. The case for he prosecution 
was that none of the appellants had any 
title to the land and that the signature or 
Chittaranjan Chowdhury was a forger}'. 

Three main points have been urged 
against the charge delivered by the Earned 
Judge to the Jury. The first is that he ha. 
wrongly explained to the Jury the law in 
respect to all the offences charged. In tn 
second place, it is said that he has » notauffi 
ciently directed them as to the defe 
up by the appellants; and in the third piac , 
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it is said that he has adopted a wrong 
method in placing long extracts from the 
depositions of the witnesses before the Jury. 

Now as regards the second of these 
points, we do not consider that it is 
of very great importance having regard 
to the view which we take as to the con- 
victions under Ch. XVIII of the Indian 
Penal Code. As regards the third point. I 
may say that the learned Judge might have 
adopted a better method of putting new 
evidence before the Jury, and he might 
have arranged the matter with greater skill; 
but at the sametime it is impossible to say 
that because he adopted the method which 
he did adopt, the Jury was in any manner 
misled in consequence. 

The real objection to the learned Judge's 
charge is the first to which I have referred, 
namely, the mis direction which is said to 
have been given to the Jury on the subject 
of the law applicable to the particular 
charges. 

As regards the charge under s. 193, Indian 
Penal Code, it is urged that the material is 
insufficient to justify a finding that this 
document was prepared for the purpose of 
being used in any stage of a judicial pro- 
ceeding. The purpose with which the 
document might have been prepared is a 
matter of inference and in dealing with 
this part of the case the learned Judge told 
the Jury that they would have to consider 
Ahmed All’s intention in making in the 
kabuliyat this false statement viz , “that you 
are the owner in possession,” and he went 
on to say "you will ask yourself what is the 
natural intention of the offender who 
manufactures a false document with regard 

to land” ; and he finally leaves it to the 
Jury to decide what that intention was. It 
seems to us that the inference that the 
intention was that the document in 
question should be used in a judicial 
proceeding even though such a proceed- 
ing had not in fact been instituted is 
a reasonable one; and that the verdict 
arrived at by the Jury in this respect is 
justifiable. 

It is in respect to the direction given by 
the learned J udge as to the offences under 
uh. XVIII, Indian Penal Code, that, in 
our opinion, the learned Judge has fallen 
into error. But it is not necessary in view 

0 ino 1 " °P^ on a3 the conviction under 
s. 193 and our view as to the punishment in- 
flicted, that I should do more than verv 
hortly advert to the learned Judge’s charge 
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in this respect. It seems to us that on the 
two subjects the learned J udge has gravely 
mis-directed the Jury. In explaining s. 467, 
Indian Penal Code he said : “Here the injury 
would be the deprivation of Chittaranjan of 
the right in land to which prosecution 
asserts he is entitled." Then again when he 
was discussing the meaning of the expression 
valuable security he says in respect to 
the signature of Chittaranjun that it “pur- 
ports to be an acknowledgment that he 
accepts the kabuliyat and the proposals made 
therein. His signature when joined to the 
forged kubuliyat purports to be an acknow- 
ledgment that he has no certain legal 
rights.” That is distinctly wrong because the 
signature of an attesting witness does not fix 
that witness with knowledge of the contents 
of the document or with any liability under 
its terms. The learned Judge has fallen 
into a second error in discussing s. 463 
Indian Penal Code. He says “But the 
forging of the signature may be regarded 
as fraudulent, i. e., with intent to deceive 
since if the forged signature ever appeared 
before a Court it would deceive the Court and 
lead it to believe that the title of Ahmed or 
Y usuf was acknowledged by the over- landlord 
Chittaranjan which was not the case”. That 
is not a correct explanation of the words as 
they occur in s. 463 In this respect it is only 
necessary to refer to the observation of Mr. 
Justice Mookerjee in the case of Emperor 
v. Surcndra Nath Ghosh (1) which occurs at 
page 10b5*. The learned Judge there savs 
I he expression ‘intent to defraud’ (as 'it 
occurs ins. 463, Indian Penal Code), implies 
conduct coupled with intention to deceive 
and thereby to injure; in other words ‘defraud’ 
involves two conceptions, namely, deceit and 
injury to the person deceived, that is, in- 
fringement of some legal right possessed 
by him but not necessarily deprivation of 
property. Having regard to this observation 
it is clear that the learned Sessions Judge 
did not properly explain to the Jury the 
bearing of the word “defraud" upon the 
point at issue. For this reason we think 

vvitiiT 1 ? 10 ,. of offences under Ch. 
Mill of the Indian Penal Code cannot 
be supported. 

It has been argued, however, that the 
evidence does establish facts which in 

iu , stif ' v lh8 conviction 
under this Chapter of the Indian Penal 

-***>* 

•l’age o£ H 0. W. H.--[Ed) 
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Code. We do not, however, think it neces- 
sary to go into this matter or to express any 
opinion upon it, because, as I have just now 
said, the conviction under s. lit.'}, Indian 
Penal Code, is a good conviction and the 
punishment intlicted under it is in our 
judgment adequate. We, therefore, set aside 
the conviction, under s. 467/109 and confirm 
those under s. 19.3 and s. 193 read with 
109. 

The punishment that has been inflicted 
under these latter sections is three years’ 
rigorous imprisonment. We have taken into 
consideration, however, the nature of the 
document in question. We think that it 
was not a very dangerous document and that 
we can safely reduce to two years’ rigorous 
imprisonment which we accordingly do. 

N. h. Appeal partly allowed: 

Sentence reduced. 


MOHAMMAD SHAFI. [90 I. C. 1926 i 

Mr. It. /•’. Bahadurji, for the Accused. 

The Government Pleader, for the Crown. 

JUDGMENT. — This is aReference made 
by the Fourth Additional Sessions Judge 
of Lucknow to this Court on his disageeing 
with the unanimous verdit of the Jury. 
The appellant, Head Mali of the Victoria 
Park here, Mohammad Shafi by name, was 
prosecuted on three charges of forgery. 
He prepared the Muster Roll of the Malis 
serving under him and in accordance with 
the Muster Roll an Acquittance Roll was 
prepared and the Malis were paid. One 
Mali Ram Ratan was so paid on two oc- 
casions June and December 1923. The 
salary of the Mali Ram Ratan was admit- 
tedly taken by Mohammad Shafi who put 
his own thumb impression. The charge 
against him was that he forged the Acquit- 
tance Roll of the Victoria Park staff for the 
months of June and December 1923 in that 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Jury Case No. 3 of 1925. 

August 13, 1925. 

Present:— Mr. Dalai, J. C. 

EMPEROR— Complainant 
versus 

MOHAMMAD SHAFI-Accused. 

Criminal Procedure Code (Act Y of ISOS), ss.307, 
31,2— Trial by Jury— Disagreement between Judge 
and Jury -Reference to High Court— Duty of High 
Court— Verdict manifestly wrong or perverse, finding 
as to— Examination of accused, nature of . 

Where in n ca»e tried by a Jury the Sessions Judge 
disagreeing with the unanimous verdict of the Jury 
makes a reference to the High Court under s. 307 of 
the Cr. P. C., the question to be decided by the High 
Court is whether the verdict of the Jury is manifestly 
wrong or perverse. The High Court lias not to decide 
what would appeal to it as time or false, but has to 
consider whether the view taken by the Jury was such 
as could not be supported on any consideration of the 
case whatsoever, [p. 537, col. 1.] 

It makes a considerable difference to listeners like a 
Jury whether the statement of the accused made 
before the Committing Magistrate is read over by the 
reader of the Court, or whether the accused person is 
carefully examined in the presence of the Jury and his 
answers' and demeanour noted by the Jury. In a case 
tried with a Jury the Judge should examine the 
accused person with care so that the defence of the 
accused and its hollowness, where it is untenable, may 
be fully impressed on the minds of the Jury. [mia.J 

Reference made by the Fourth Additional 
Sessions Judge, Lucknow, by his letter No. 
35 , dated the 20th May 1925. 


he dishonestly and fraudulently affixed his 
own thumb impression against the name 
of Ram Ratan thereby making it to appear 
that the said Ram Ratan had served on the 
StalT of the Victoria Park as a Mali during 
June and December 1923 and that he had 
authority from Ram Ratan to acknowledge 
receipt of his pay for the same months 
whereas he knew that the said Ram Ratan 
had not so served during those months and, 
therefore, not being entitled to any pay 
could not have authorised him and did not 
authorise him to draw pay from those 
months on his behalf. The defence was 
an admission of the thumb impressions be- 
ing those of Mohammad Shafi and an alle- 
gation that according to the procedure 
obtaining in the office of thisgarden any sub- 
stitute may be entertained for Ram Ratan. 
Ram Ratan’s name may be continued in the 
Acquittance Roll and salary may be drawn 
on behalf of the substitute by Mohammad 


ian. 

The question is whether the unanimous 
rdict of the Jury is manifestly wrong or 
rverse. It is obvious what the Jury 
ought was that 20 Malis were really entw- 
ined in the garden, that a substitute did 
>rk for Ram Ratan and that what Moham- 
ad Shafi took from the garden authorites 
r the two months was disbursed in paying 
person or several persons working tor 
un Ratan in the gardens. On these facts 
would be admitted that no charge ot . 
rgery could be sustained. I he ® u P® ri 
ndent of the gardens one . Mr. John: so 
id that he never knew that less than M 
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Mails were working under Mohammad Shaft. 
The accused's learned Counsel referred te 
a statement made by this witness before the 
Magistrate that whenever lie paid a surprise 
visit lie found the attendance to be correct. 
No evidence was produced on behalf of the 
prosecution to prove that less than 20 Mali* 
worked during the months of June and 
December 1923. It is quite true that the 
accused definitely stated that he was unable 
to produce the substitutes, that he did not 
know their names nor where they lived. 
This statement when we consider that Ram 
Ratan left service in 1921 is highly suspici- 
ous. It was at the same time open tothe Jury 
not to consider this circumstance as suspici- 
ous. It is possible that they thought that 
substitutes would be afraid of being drag- 
ged into this criminal prosecution and 
would not depose that they worked in the 
garden. Such an attitude of mind would 
be possible among menial Indians of the 
status of coolies and this consideration 
may have appealed to the Jury. 

As Mr. Baliadurji who appeared on behalf 
of Mohammad Shafi submitted to the Court 
it is not foe. a Judge of this Court to decide 
what would appeal to his mind as 
true or false but he lias to consider wliel her 
the view taken by the Jury was such as 
could not be supported on any considera- 
tion of the case whatsoever. ' It is also 
unfortunate that the accused was not care- 
fully examined by the Sessions Judge him- 
self who was satisfied with the examination 
before the Magistrate. It may be granted 
that the Magistrate examined the accused 
with great care but, it makes a considerable 
difference to listeners like the Jury whe- 
ther a statement is read over by the Reader 
of the Court or whether an accused person 
is carefully examined in the presence of the 
Jury and his answers and demeanour noted 
by the Jury. My opinion is that Sessions 
Judges of Oudli will be well-advised when 
so many offences are now being tried with 
the aid of a Jury if they examine accused 
persons in their own Courts with care so 
that the defence of the accused and its 
hollowness, where it is untenable may be 
fully impressed on the mind of the Jury 
I he angle of vision has to be changed 
with a change in the method of the trial 
There are some things in the charge to the 
J ury also which the Jury must have under- 
stood were not strictly correct. In one 
place the learned Judge says about the 
accused; Although he knew English but 


lie used to affix his thumb impression 
against the name of Ram Ratan in the Ac- 
quittance Roll when he was drawing Ram 
Ratan s pay. This may show his bad faith. 
If he was drawing the pay of Ram Ratan 
in good faith, as he admits, he could not 
have affixed his thumb impression to the 
register, but signed it with a note that he 
had taken it on his behalf." 

This is hardly a fair statement when it 
is remembered that the Superintendent of 
the gardens definitely stated that the name 
of the person who actually took the salary 
was never recorded. The Superintendent 
also stated that in a case where the pay 
was received by a person other than the 
one named in the Acquittance Roll thumb 
impression was always received. There 
may he a reason for this because thumb 
impression, if properly taken, is more easy 
to identify than a signature. 

Having regard to the manner of the 
trial and the statement of the garden 
Superintendent I am not prepared to say 
that the verdict of the Jury was mainfestly 
wrong or perverse. 

The accused shall be acquitted and his 
bail cancelled. 

z. k. Accused acquitted. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 161 op 1925. 

July 15, 1925. 

Present: — Mr. Justice Suhrawardy and 
Mr. Justice Panton. 

ABDUL GANl BHUYA-Accusf.d- 
Appellaxt 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Codt (Act 1’ of IS9S\ s. 2SS~ 
Endtnce not recorded for commitment , whether ad - 
missdde -Evidence admitted under section , whether 
substantive endcnce-Eridatee retracted in Sessions 
Court -C harge to Jury— Duty of Court. 

.JvrT.r t n, ‘. S|>e , cift . 1 tawed n re lnid down in 
Ch. Will of the Or. I’. 0. for recording evidence 
and any evidence recorded by a Magistrate before 
commitment, whet tier recorded with n view to com- 
nntin >nt or in the ordinary course of trial, is evidence 

Ph°\ vni' f "i C Pr0!!en ' i ‘ , , of accuse ' 1 under 
eol' 11 U ’ f ° r 1 10 pur|>os,!S of s - 286 ’ Cr - D. [p. 530, 

The evidence recorded by the Committing Magis- 
trate, if admitted under s. 288, Cr. P. 0. must lm 
treated as evidence for all purposes even ns the basis 
of linding or verdict and on a par with auv other evi- 
deuco. before the Sessions Court or as u substantive 
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evidence on which the verdict of the Jury or judg- 
ment of the Judge can be based, [p. 540. col. 2.j 

Case-law reviewed. 

Witnesses who retract in the Sessions Court their 
statements made before the Committing Magistrate 
are lying witnesses, as they must have spoken 
falsehood either before the Committing Magistrate or 
in the Sessions Court. In their case the Sessions 
Judge must tell the Jury in his charge tliat their evi- 
dence should be regarded with great caution. The 
jurors ordinarily are not men who are used to weigh- 
ing evidence and it is. therefore, necessary that all 
help should be given to them in estimating the evi- 
dence in the light of the observations made by learned 
Judges in decided cases, [p. 540, col 2; p. 541, col. 1.] 

Where instead of cautioning the Jury as to placing 
reliance on the evidence of witnesses who have retracted 
their statements made before the Committing Magis- 
trate. the Judge expresses his opinion in his charge 
with a certain degree of assertion in the words : “It 
seems clear to me that these witnesses have decided to 
go as far as they possibly can towards altering their 
evidence in such a way as shall secure the acquittal of 
the accused ’, the charge is vitiated, although the 
Judge also tells the Jury “it is for you to say whether 
you feel convinced as to the truth of the Magisterial 
depositions to an extent which would warrant you a9 
prudent men in acting upon them.’ [p. 541, col. 1.] 

Criminal appeal against an order of the 
Additional Sessions Judge, Mymensingh, 
dated the 2nd March 1925. 

Babu Suresh Chandra Taluqdar, for the 

Appellant. 

Mr. Herambo Chandra Guha, for the 
Crown. j 

JUDGMENT. 

Suhrawardy, J.— The appellant 
Abdul Gani Bhuya has been convicted 
under s. 324, Indian Penal Code, and sen- 
tenced to six months’ rigorous imprison- 
ment. He was tried with one Abdul Razak 
for offences under ss. 324, 323 and 3-5, Indian 
Penal Code. The Jury unanimously found 
Abdul Razak not guilty and found the ap- 
pellant guilty under s. 324, Indian Penal 

Code. _ . 

On behalf of the appellant three points 

have been taken by the learned \ akil who 
appears for him relating to non-direction in 
the learned Judge’s charge to the Jurj. 
The first point is with regard to the admis- 
sibility of thp depositions taken the 
Magistrate. What happened in this case 
is that the case for the prosecution rested 
on the evidence of two alleged eye-wit- 
nesses to the occurrence Nawab-ud-Din 
and Wasiuddin and of another witness 
Madliu, a servant of the family, ' v h° kad 
lodged the first information on hearing 
about the occurrence from one | of the other 
witnesses. Before the Committing Magis- 
trate they spoke of having seen the occur- 
rence or part of it but in the Sessions Court 
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they practically denied having seen it. 
Nawab-ud-Din had said before the Commit- 
ting Magistrate that there was an exchange 
of abuse. Gani Mia (accused) then began 
to cut Abdul Jabbar with his sword and 
Kalarbap (Abdul Razak) beat Abdul Jabbar 
on the head. Abdul Jabbar fell down 
and was beaten further. In the Sessions 
Court he said that Abdul Gani gave a stab 
to Abdul Jabbar with a sword hut he could 
not say where it landed, and Abdul Jabbar 
struck Abdul Gani a blow with a pointed 
lathi. On being questioned by the learned 
Judge as to whether he was right as to the 
statement he was making he answered “I 
did not see". Wasiuddin had stated before 
the Committing Magistrate thus: "I heard 
a cry and went upon the courtyard. I found 
Abdul Jabbar and Nawabuddin lying on 
the courtyard in front of Mamudjan’s hut. 
There were many injuries on their persons. 
Abdul Razak had a lathi, Abdul Gani had 
a weapon made of iron which is called 
talwar". In the Sessions Court he said as 
follows: ‘‘I heard a shriek, not the words. 
I saw Nawabuddin and Jabbar lying in 
the yard. Razak, Gani and Karim were 
there. I did not clearly notice what was in 
their hands but Gani had something in his 
hand." The servant Madliu had stated 
before the Magistrate that he saw the accus- 
ed going out of Mamudjan’s hut with a 
sword and he saw Abdul Jabbar lying un- 
conscious in his hut. He was asked by 
Mamudjan to go to the thana and to lodge 
ejahar there and he did according to in- 
struction. In the Sessions Court he had 
said “I saw nothing in their hands. Then 
I went in Jabbar Mia’s hut and found 
Jabbar lying. Nawab told me to go to thana. 
He told me what to sav". From the de- 
positions of these witnesses before the Com- 
mitting Magistrate and in the Sessions 
Court, it is clear that they were delibe- 
rately attempting to retract the evidence 
"iven by them before the Committing 
Magistrate. The learned Sessions Judge 
admitted their evidence before the Commit- 
ling Magistrate under s. 288, Or. P. C., and 
placed it before the Jury who apparently 

based their verdict upon it. 

It is contended on behalf of the appellant 
that the evidence before the Committing 
Magistrate which was received by the learn- 
ed Judge under s. 288, Cr. P. C., _ was no 
admissible under that pection. It 18 
out that the Magistrate originally started 
the case with a view to try it himself but 
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at a later stage decided to commit it to the 
Sessions; the evidence in this case was, 
therefore, not recorded under Cli XVIII. 
Section 283 as amended by the Act of 1923 
stands thus: "The evidence of a witness, 
duly recorded in the presence of t he accus- 
ed under Ch. XVIII, may, in the discretion 
of the presiding Judge, if such witness is 
produced and examined be treated as evi- 
dence in the case, for all purposes subject 
to the provisions of the Indian Evidence 
Act, 1872’’. The words "duly recorded in 
the presence of the accused under Ch. 
XVIII" have been substituted by the Act 
of 1923 for the w-ords “duly taken in the 
presence of the accused before the Com- 
mitting Magistrate" and it is argued that 
the evidence in this case was not recorded 
by the Magistrate under Ch. XVIII and, 
therefore, it should not have been admitted 
by the learned Judge under s. 288, Cr. P. C. 
This contention has no substance. The 
amendment of the section by substituting 
the words "duly recorded in the presence 
of the accused under Ch. XVIII” for the 
words “duly taken in the presence of the 
accused before the Committing Magistrate," 
is intended to cover cases where evidence 
may be recorded by the Committing Magis- 
trate but not for the purpose of commit- 
ment, as under s. 219, Cr. P. C. Besides, 
there is no special procedure laid down in 
Ch. XVIII for recording evidence and any 
evidence recorded by a Magistrate before 
commitment whether recorded with a view 
to commitment or in the ordinary course of 
trial is evidence recorded in the presence 
of the accused under Ch. XVIII. 

The next ground raised by the appellant 
requires careful consideration. As I have 
already observed the conviction of the 
accused rests upon the evidence of three 
persons, who spoke of the occurrence be- 
fore the Committing Magistrate but who in 
the Sessions Court declared that they knew 

nothing about it The basis of the verdict 

of the Jury, therefore, in this case is the evi- 
dence of those witnesses recorded by the 
Committing Magistrate and admitted by 
he Judge under s. 288. It is argued that 
the conviction based solely upon evidence 
admitted under a. 288 is wrong and that 
the learned Judge should have directed 
the Jury that on the evidence as it stood 
m the trial there could be no conviction at 
an. it is necessary to note that there has 
been a substantial alternation in s 2P8 bv 
Act XVIII of 1923. The w.orjs “for all 
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purposes subject to the provisions of the 
Indian Evidence Act, 1872" have been added 
after the words “be treated as evidence in 
the vase". Several decisions have been 
placed before us in support of the appel- 
lant's contention. In the case of Queen 
Empress v. Ama nulla h (1) it has been held 
that, a conviction should not be based 
solely upon evidence admitted tinders. 288, 
Cr. P. (• , unless there is sufficient corrobo- 
ration by other evidence. So far as this 
Court is concerned this case was followed 
in the case of Queen Empress v. Jadub Das 
(2). The case in Queen- Empress v. Aman- 
uUah (1) was a case in which the High 
Court had to confirm the sentence of death 
passed on the accused and, therefore, it 
had to go into the evidence to find out 
if the sentence could be upheld. The 
case of Queen-Empress v. Jadub Das 
(2) was a reference under s. 307, Cr. P. C., 
and the Court had to look to the evidence 
to find if the verdict of the Jury could be 
upheld. In the case of Queen-Empress v. 
Nirmal Das (3) the same view has been 
expressed. It does not appear that the 
trial in that case was held with the aid 
of a Jury. It would seem that the appeal 
was from the order of the Sessions Judge 
who acquitted some of the accused and 
canvicted the appellant. These cases and 
others bearing on the point have been 
considered in a very recent case decided by 
the Patna High Court, namely, the case of 
Jeha 1 Teli v. Emperor (4). Mr. Justice 
Bucknill in an elaborate judgment in which 
almost all the cases on this point were 
reviewed made the following observation 
on the conclusion reached by him. “I 
think, therefore, that the principle is quite 
clearly settled by this line of cases that 
unless there is clearly present, besides the 
evidence given before the Magistrate, evi- 
dence which will show that the evidence 
given before the Magistrate should be pre- 
ferred to and substituted for that given 
before the Sessions J udge, the evidence 
given before the Magistrate cannot be 
effectively utilized in support of a convic- 
tion. this case was decided in 1924 and 
after the amendment of the section bv the 
Act of 1923. I may add that this case^vas 

(p 21 W. R. Cr 49; 12 B. L. R. Ap. 15 
ig (2(27C. 295; 4 C. W. N. 129; fi fad. Dec. (,. a., 

1334. ^ A ' 445: A ’ W ’ N ' ^ 1900) 1G9 : 9 lad- Dec. (*. 8 . 

(1) 81 Ind. Cas. 334; 3 Pat. 781- ( 19 * 5 ) a i i, , 
51; 0 P. L. T. 53; 2G Cr. L. J. 270. H (1 at ) 
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a reference under s. 371 Cr. P. C. The 
Allahabad High Court in a case decided 
under the old Code had struck a somewhat 
dissentient note. In the case of Emperor 
v. 1) war lea Kurmi (5). Mr. -Justice Aikman 
quoted with approval the observation of 
Plowden, J., in Umar v. Empress (6), which 
was to the effect that once the evidence 
is admitted under s. 288 it is on the same 
footing with all other evidence in the case, 
that is to say, “it is to be considered by 
the Jury or by the assessors and the Judge, 
according to the nature of the trial, as 
part of the materials upon which the 
verdict or a finding is to be given... .Whe- 
ther any portion or the whole of the evi- 
dence thus admitted is entitled to credit, 
and if so, to such a degree that a convic- 
tion may be based upon it wholly or in part, 
are very important questions for the Jury 
or assessors, or for the Judge, as the case 
may be, but they are in no way affected 
by the section." I am of opinion that the 
view thu» expressed is correct. Section 
288 at any rate as it stands now, makes 
the evidence recorded by the Magistrate 
admissible at the discretion of the Tiymg 
Judge and it further enacts that it is to 
be treated as evidence in the case “for 
all purposes subject to the provisions of 
the Indian evidence Act.” The only case 
decided after this amendment is, as I have 
observed, the case of Jelial Teli v. hmpena 
(1) But there the learned Judges did not 
consider the effect of the addition of the 
words “for all purposes” to the section. 
They rightly decided the point strenuously 
pressed on their attention as to the mean- 
ing of the words “subject to the provi- 
sions of the Indian Evidence Act, holding 
that such deposition can be used as evi- 
dence so long as the evidence is an evi- 
dence within the meaning of the Indian 
Evidence Act; or, in other words, that the 
evidence may be used for all purposes if 
it is admissible under the Indian Evidence 
Act As to the important question as to how 
far it is possible to have a conviction upon 
evidence before a Magistrate when the 
evidence given at the trial differs from it 
and is exculpatory of the ^mised, tlie 
learned Judge has considered all the cases 
which were decided under the section as it 
stood before the amendment .and has en- 
dorsed without further consideration the 

r,) 28 A. G83; A. W. N. (190G) 187; 4 Cr. L. J. 61; 3 

A. ! 3. 852. 

(fit 51 1\ K. 1897 Cr. 
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decision in those cases in the words which 
I have already quoted. That decision, there- 
fore, is of no help to us because the signific- 
ance of the addition of the words "for all 
purposes" was not considered in it. The 
section before the amendment said that 
“such deposition is to be treated as evi- 
dence in the case." The addition of the 
words “for all purposes" must be with set 
design and for the purpose of attaining 
a definite object. It seems to me that 
these words have been added to remove 
the limitation to the value of that evidence 
as fixed by the cases referred to above. 
Under the present section it must be held 
that the evidence recorded by the Com- 
mitting Magistrate if admitted under S. 288 
must be treated as evidence for all purposes 
even as the basis of finding or verdict and 
on a par with any other evidence before the 
Sessions Court or as a substantive evidence 
on which the verdict of the Jury or judg- 
ment of the Judge can be based. 

The third point taken by the learned 
Vakil for the appellant is, that in 
the circumstances of this particular case 
the Judge should have told the Jury not 
to take the evidence of witnesses who have 
retracted their statements before the Com- 
mitting Magistrate into consideration and 
that it is not safe to rely upon a portion of 
their evidence as true and reject another 
portion as false; and for this view reliance 
has been placed on the case of Emperor v. 
Satyendra Kumar Dutt Chowdhury (/)• 
That case was a Jury Reference in which 
the learned Judges had to consider whe- 
ther the verdict of the Jury could be sup- 
ported on such evidence. It is dangerous to 
lay down as a general rule of law that in 
this country it is not proper to believe the 
evidence of a certain witness in part, lie 
that as it may, in my opinion the learned 
Judge’s charge is not quite free from this 
blemish. The witnesses who have retracted 
their statements before the LommittWo 
Magistrate are no doubt lying witnesses and 
they must have spoken falsehood either be- 
fore the Committing Magistrate or in th 
Sessions Court, The learned Judge ought 
to have told the Jury that they should be 
looked upon as witnesses who are no above 
suspicion and whose evidence should be 
regarded with great caution. The Jurors 

ordinarily are not men who are used to 

weighing evidence and it is, theretor , 

(7) 71 Ind Cas. G57; 37 0. L. J. 173; 24 Cr, L. J. 
193; (1923; A. I. R. (C.) 403, 
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necessary that all help should be given to 
them in estimating the evidence in the light, 
of the observations made by learned Judges 
in decided cases. Instead of doing that 
the learned Judge has expressed his opinion 
with a certain degree of assertion in these 
words : “It seems clear to me that these 
persons have decided to go as far as they 
possibly can towards altering their evidence 
in such a way as shall secure the acquittal 
of the two men here on trial." This is a 
suggestion to the Jury that the witnesses 
were speaking the truth when they were 
deposing before the Committing Magistrate 
but that before him they were attempting 
to screen the offender. Though the learned 
Judge has stated in his charge “it is for 
you to say whether you feel convinced as 
to the truth of the three Magisterial deposi- 
tions to an extent which would warrant you 
as prudent men in acting upon them,” I do 
not think that it can be said that the Jury 
were left with the option of accepting the 
evidence given before the Committing Magis 
trate or that given in the Court of Sessions. 
In this view 1 hold that the charge is vitiat- 
ed by the defect pointed out. 

It next remains to consider whether it is 
a fit case in which we should order a 
re-trial. The whole of the evidence has been 
placed before us and we do not think that 
it is so strong as to lead us to hold that a 
re-trial would he in the interest of public 
justice. We accordingly set side the con- 
viction of and the sentence passed upon 
the accused and order that he he acquitted 
and discharged from his bail bond. 

Panton, J.-I agree. 

N - H. Appeal allowed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Reference No. 27 of 19*5 
July 23, 1925. 

Present:— Mr. Wazir Hasan, A J C 
Musammat MUQIM-UN-NISA and others 
—Accused— Applicants 


versus 

Musammat AHMAD-UN-NISA and axoth 
—Opposite Party. 

Criminal Procedure Code (Act V of IS06) s I 
proceedings under— Final order— Breach of Dta 
apprehension of, finding as to, absence of, effector 
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Preliminary or.b r not senrd on certain party— Or«/o\ 
irhethcr binding. 

T!it* law does nut roquiiv a Magistrate to ree«»r«J in 
his linal order in a ppu rvdiiig umlcr s. Hj of tin* 
Cr. l\ C. an express limling that n I «»f the 
peu'-e is imminent. A lindiug in respect - f the exist- 
ence «>f a dispute likely t« » r*:iu?e a hreaeh «»f the 
pence is a matter to he O'-nsidcivd in relation to the 
preliminary urderand where the preliminary order 
stiles that the Magistrate is satisfied on the materials 
hef«»r** him that a dispute likely to cause a breach of 
the peace exists as resards the property in dispute, 
the iinal order c&niml lie objected to on the ground 
that it does not contain a limling as to the apprehen- 
sion of a breach of the peace. |p. 34 2, col. l.J 

A party upon whom the preliminary order required 
by suh-s. il» of s. 143 of the Cr. P. 0. lias not been 
served anti who has not been given an opportunity 
to prove his possession over the subject of the dispute, 
cannot be subjected to the final order passed in the 
proceedings. (ihid.J 

Reference made by the First Additional 
Sessions Judge, Lucknow, at Bara Banki. 

Mr. A\ F. Bahadur ji, for the Appli- 
cants. 

Mr. Xiamalullah, for the Opposite Party. 

ORDER.— 1 This is a Reference by the 
First Additional Sessions Judge of Luck- 
now, exercising jurisdiction at Bara Banki, 
for an order by this Court under s. 436 
of the Cr. P. C. In proceedings under 
s. 145, Cr. P. C., the servants of Musammat 
Ahmad-un-nisa and Zamin Ali were declar- 
ed by a First Class Magistrate of Bara Banki 
under his order dated the 16th March 1925 
to he in occupation of a house situate in 
village Mailaraiganj. It was also declared 
that they were forcibly evicted therefrom on 
the 18th November 1924 and the consequen- 
tial order was that they be restored to the 
possession of the house. The order further 
directed that Musammat Muqim-un-nisa, 
Abdul Hasan and Muhammad Bukhsh do 
abstain from interfering with the possession 
of the other party over the house till that 
party were evicted in due course of law 
The aggrieved party carried the matter in 
revision to the Court of the First Addi- 
tional Sessions Judge of Lucknow, who, In- 
ins reference under consideration, recom- 
mends to this Corn t that the order of the 
Magistrate be set aside. 

Two grounds are taken in support of the 
recommendation. The first is that the 
learned Magistrate does not hold that a 
breach of the peace was imminent and that 
the evidence adduced by the party.' in whoso 
favour the Trial Court passed the order 
does not go to indicate that a dispute likelv 
to cause a breach of the peace existed with 
respect to the house in question. The 



KABATULLA V. EMPEROR. 


542 

second ground is that no preliminary order 
as required by the provisions of s. 145 of 
the Cr. P. C., was drawn up as against 
Muhammad Bakhsh nor was any such order 
served on him. 

As regards the first ground, it is enough to 
say that the law does not require the Magis- 
trate to record an express finding in his 
judgment that a breach of the peace was 
imminent. So far as the final decision is 
concerned it is required by law to clearly 
indicate whether any and which of the 
parties was at the date of the order before 
mentioned in possession of the subject of 
the dispute. See sub-s. 4, s. 145, of the Cr. 
P. C. As to a finding in respect of the exist- 
ence of a dispute likely to cause a breach 
of the peace that is a matter to be consider- 
ed in relation to the preliminary order and 
in the present case the preliminary order 
distinctly says that the Magistrate was 
satisfied on the materials before him that 
a dispute likely to cause a breach of the 
peace existed as regards the house in ques- 
tion. See sub-s. (1) of s. 145 of the Cr. P. C. 
As to the evidence the learned Magistrate 
found it in the admissions of the parties 
themselves and in my judgment admission 
of a dispute by both the parties concerned 
is certainly evidence of the existence of that 
dispute. This ground, therefore, fails. 

The second ground deals with the case of 
Muhammad Bakhsh. Muhammad Bakhsh 
joined the proceedings of his own accord by 
making an application to the Trial Court. 
He supported the caseofil/usammat Muqim- 
un-nisa and finally he was included by the 
learned Magistrate in the group of the 
party against whom the order was passed. 
This could not be done._ No preliminary 
order an required by s. 145, sub-s. (1) of the 
Cr. P. C. was served on Muhammad Bakhsh 
nor was he given an opportunity to prove 
his possession over the subject of the dis- 
pute. In the circumstances he could not 
be subjected to the final order passed by the 
learned Magistrate in the proceedings under 
8. 145 of the Code. 

I accept the reference of the learned 
Judge in so far as Muhammad Bakhsh is 
concerned. His name will be eliminated 
from the final order of the learned Magis- 
rate and all proceedings taken as against 
him shell be deemed to have been set 
atide. The rest of the order is maintained. 

Let the papers be returned. 

z Y Reference accepted. 
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CALCUTTA HIGH COURT. 

Criminal Appeal No. 188 op 1925. 

July 8, 1925. 

Present : — Mr. Justice Suhrawardy and 
Mr. Justice Panton. 
KABATULLA and others— Accused- 
Appellants 

versus 

EMPEROR— Respondent. 

Criminal trial— Stolen goods in possession of accus- 
ed— Presumption — Rebuttal — Jury , charge to— Mis- 
direction. 

In a case where the evidence of the guilt of an 
accused as a thief or dacoit rests upon discovery of 
stolen property from his possession and which is tried 
by the Jury, the proper course is to direct that the 
Jury arc entitled to take the explanation offered by 
the accused of his possession. It is not neces- 
sary that such claim by the accused must he proved. 
There may be a ca6e in which it is impossible for the 
person who is in possession of the property to prove 
how he obtained possession of it and if he states the 
circumstances under which he obtained it the Jury as 
a Court of fact may accept it ; and in that case it will 
be their duty to acquit the accused, [p. 543, col. 2.1 
It is not the law that if the prosecution succeeds in 
proving possession by the accused of recently stolen 
goods, it is his duty to prove his innocence, and that 
the presumption raised of his guilt cannot be rebutted 
by mere denial. Such a statement of the law laid 
down by a Judge in his charge to the Jury Amounts 
to a misdirection which vitiates the charge. [md.\ 

II at him Mondal v. Emperor , 56 Ind. Cas. 849; 31 0. 
L. J. -HO; 24 C. W. N. 619; 21 Cr. L. 545, It. r . Isaac 
Schama, (1914) 11 Cr. App. Rep. 45 at p. 49; 84 1* J- 
K. B. 39C; 112 L. T. 480; 79 J. P. 184; 59 b. J. 288; 81 
T. L. R. 88, Sati/a Charan Manna v. bmperor, 88 ina. 
Cas. 515; 52 C. 223; (1925) A. I. R. (C.) 666; 26 Cr. L. 
J. 1155, relied on. . 

Appeal against an order of the cessions 
Judge, Malda, dated the 11th January 

1925. ‘ . f , 0 

Babu Jatindra Mohan Chowdhury, foi the 

Appellants. , , _ _ 

Mr. Khundkar , Deputy Legal Remem- 
brancer, for the Respondent. 

JUDGMENT.— This appeal is by three 
appellants who have been convicted under 
s. 395, Indian Penal Code, and sentenced to 
7 years’ rigorous imprisonment each, wun 
the direction under 3. 5G5, Cr. 1 . •» 

to notify the address to the Poll ® e l J 
case of accused No. 1 . Four jurors found 
the accused guilty under s. 395 wh 
5th juror found them guilty under a ut, 
Indian Penal Code. The learned Judge 
has accepted the verdict of the majority 
the Jury and convicted and sentenced the 
accused as aforesaid In appeal se' eral 
grounds have been taken pointing ‘o tn 
misdirections alleged to have vitmted the 
learned Judge’s charge to the Ju y_ 
enough for our present purpose to reiei 
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only one of them. The evidence, it appears, 
rested mainly upon the recovery of the 
stolen articles from the possession of the 
accused. With regard to the explanation of 
the law on this head the learned J udge made 
the following observation: “The law regard- 
ing finding of property is this, that if stolen 
or dacoited property is found in posses- 
sion of any person soon after the commis- 
sion of the theft or dacoity, you may pre- 
sume him to be either the thief or dacoit 
or a receiver unless he accounts for pos- 
session.” Then he proceeds to state the 
three necessary elements which give rise 
to the presumption under the law, namely, 
(a) that the property was found in posses- 
sion of the accused; <b) that the property 
is stolen property and (c) that it was found 
soon after the theft or dacoity. Then the 
learned Judge adds that if these three 
conditions are satisfied you may persume 
against the accused until he proves his 
innocence, otherwise not. As to what is 
meant by the learned Judge by the word 
“proved" in a subsequent part of his judg- 
ment he says "if you are satisfied that the 
presumption can be made you will see 
how far the presumption has been rebut- 
ted. As to the claim of the articles, alle- 
gation is not the same as proof. But if 
you make the presumption, it cannot be 
rebutted by mere denial." Reading these 
passages together it is evident that what 
the learned Judge meant to hold and 
which the Jury understood is that if the 
articles are stolen properties and were 
fmmd in possession of the accused it is 
sufficient to prove that they were thieves 
or aacoits and the rebuttable presumption 
that arises in law is that the accused are 
mther thioves or dacoits until they succeed 
by adducing sufficient proof in establish- 
ing their innocence. This direction has 
been considered to be serious mis-direc- 

^ decided b y ^is Court, 
in Hathim Mondal v. Emperor (1) the learn- 
ed Chief Justice quoted a portion of the 

Fn.ir? -° f *v! he learned Chief Justice of 
England m the case of R. v. Isaac Schama 

nrlwV V Sld that in a ^ like the 

present the charge to the Jury should 
be t°th ie effect; "Where the prisoner is 
charged with having receiving stolen pro- 

2l (1 0r 5 L J d '54 C 5 8 - 819 31 °' L ’ J ‘ 320 = 24 * W. N. 619; 


perty, when the prosecution has proved 
the possession by the prisoner, and that the 
goods had been recently stolen, the J ury may 
be told that they may, not that they must, 
in the absence of any reasonable explana- 
tion, find the prisoner guilty. But if an ex- 
planation is given which may be true, it is 
for the Jury to say on the whole evidence 
whether the accused is guilty or not ; that 
is to say, if the Jury think that the ex- 
planation may reasonably the true, though 
they are not convinced that it is true, the 
prisoner is entitled to an acquittal because 
the Crown has not discharged the onus 
of proof imposed upon it of satisfying the 
Jury beyond reasonable doubt of the 
prisoner's guilt. That onus never changes; 
it always rests on the prosecution." In a 
case where the evidence of the guilt of 
the accused rests upon discovery of stolen 
property from his possession and which 
is tried by the Jury the proper course 
is to direct that the Jury are entitled to 
take the explanation offered by the accused 
of their possession. It is not necessary that 
such claim by the accused must be proved 
There may be a case in which it is im- 
possible for the person who is in posses- 
sion of the property to prove how he ob- 
tained possession of it and if he states 
the circumstances under which he obtained 
i the Jury as a Court of fact may accept 
it , and m that case it will be their duty 
to acquit the accused. The statement of 
the law made by the learned Judge in 
his charge to the Jury leaves no such 
option to the Jury. He insists that if 
the prosecution succeeds in proving posses- 
sion by the accused of recently stolen 
goods, it is his duty to prove his innocence 
and he emphasises it by explaining that mere 
allegation is not proof and that the ire- 

™der the law cannot be 

rebutted by mere denial. We think that 
this explanation of the law is not cor rem 

SL T" 6 t0 a direction wS 
vitiates the charge. This view is in accord 

with that taken in Satya Ckaran Manna 

y. Emperor (3). Though there is difference 

aD?Uag w 0f the char 8 e under con- 
sideration in that case from bhat in a* 

present case the law as laid down 

is equally applicable to the present cai 9 

We are accordingly of opinion that 

charge is vitiated by the mis-di-^; thw 
ferred to and that L tnaT^hJS 

52 2231 (1923 > A - I K.(C.) 
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to be not according to law. There are 
other objections taken but it is not neces- 
sary to consider them. In the view above 
stated the conviction of and the sentences 
passed upon the appellants must be set 
aside. 

We accordingly order that the conviction 
of and the sentences passed upon them 
be set aside and that they be re-tried accord- 
ing to law. 

They will remain in Jail until further 
orders by the Trying Court. 

x h. Re-trial ordered. 


SRISH CHANDRA GHOSE V. ABANI NATH HAZRA. [90 I. C. 1925] 

The offence is one which is compoundable 


CALCUTTA HIGH COURT. 

Criminal Revision No. 1095 of 1924. 
March 3, 1925. 

Present:— Justice Sir Babington Newbould, 
Kt , and Mr. Justice B. B. Ghose. 
SRISH CHANDRA GHOSE and others— 
Accused— Petitioners 
versus 

ABANI NATH HAZRA— Complainant 
—Opposite Party. 

Criminal procedure Code (Act V of 1 80S), s. de- 
compoundable offence, trial of- Arbitration agreement 
tiled in Court— Adjournment requeued— Cast, whether 

compounded. . , 

The complainant and the accused in a compound- 
able case tiled a petition of compromise agreeing to be 
bound bv the decision of certain arbitrators and ask- 
ing the Court to grant an adjournment for settlement 
of the dispute. The award was subsequently no 
accepted by the complainant, and he wanted the Court 

to proceed with the trial : . , 

held, that the petition of compromise bad not the 
effect of compounding the case within the meaning 
of 8 . 345 of the Cr. I\ C., as the fact that the parties 

asked for an adjournment of the case showed that 

“bat the parties contemplated was that the arbitrators 
should go into the matter, and that, aftereffect was 
given to their decision by mutual agreement, the case 
would be compromised. . , 

Criminal revision against an order of 
the Sessions Judge, Murshidabad, dated 
the 5th December 1924, confirming that of 
the Deputy Magistrate, Berhainpur, dated 

the 5th September 1924. 

Mr Narendra Kumar Bose and Babu 
Kanaidhan Putt (for Babu Nirode Baran 
Haneriee), for the Petitioners. 

Babu Satindra Nath Mukherjee, for the 

"'JUDGMENT.— A case was pending 
against the petitioners in which they were 
charged with an offence punishable under 
s 427, Indian Penal Code, . the 0 P p0 ^ t 
party being the complainant m that case. 


under s. 345, Cr. P. C., without the leave of 
the Court. On the 21st June 1924 both 
parties filed a petition of compromise agree- 
ing to be hound by the decision of five 
gentlemen named therein and asking the 
Court to grant an adjournment for settle- 
ment of their dispute. On the 9th July 
another joint petition was filed reducing 
the number of arbitrators to three. The 
three arbitrators visited the locality, but 
while they were making their enquiry some 
unpleasantness occurred and one of the 
arbitrators ceased to take any further part 
in the deliberation. The two remaining 
arbitrators made an award which was not 
accepted by the opposite party. An appli- 
cation being made by the petitioners to the 
Trying Magistrate to record an order of 
acquittal under s. 345, lie held that the case 
had not been compounded and that the trial 
should proceed. 

The only question that arises in this Rule 
is whether these petitions filed on the 21st 
June and the 9th July 1924 had the effect 
of compounding the case within the mean- 
ing of s. 345 of the Code. We think the 
Magistrate is right in holding that it 
cannot he said that the agreement to refer 
the case to arbitration was a final settle- 
ment of the dispute which the Court was 
bound to accept. The fact that when agree- 
ing to be bound by the decision of the 
arbitrators the parties asked for adjourn- 
ment of the case shows that it was not 
their intention to treat the reference to 
arbitration as taking the case out of the 
jurisdiction of the Criminal Court, the 
decision of the arbitrators whatever it was 
could not have been enforced by the Crimi- 
nal Court, and it is unlikely, therefore, 
that the parties would have considered 
that the reference to arbitration was the 
final ending of the dispute. What was 
probablv contemplated was that the ar - 
irators should go into the matter and m 
accordance with their decision the par ies 
would act and after effect had been given 
to their decision by mutual agreement the 

case should then be compromised, but that 

it should be kept pending until it wasfina . 

"w^ccordmglydteharg^hiBM.^ 
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MADRAS HIGH COURT.. 

Second Civil Appeal No. 2/6 of Uli. 
February 12, 1925. 

Present: — Mr. Justice Phillips. 
RASAPPA PILLAl— P laixtiff- 
Appellant 
versus 

Mitta Zami ndar DOR MS REDD1AR 

alias PETHU REDDIAR andothers- 
Defendants Nos. 1 to 6— 
Respondents. 

Contract Act (IX of IS? s. tVJ- Bound In, law 
to pay," meaning of— Failure of defendant to moke 
payment under contract— Decree obtained by creditor 
— Properties belnnyi nj to plaintiff and defendant 
put up to sale— Payment by plaintiff Suit In wcoiyr 
amount of payment from defendant, maintainability 

The expression “bound by law to pay" in s. 69 m 
the Contract Act does not mean bound by law lu the 
plaintiff, but that the defendant at the suit of any 
person might be compelled to pay. [p. 51G, col. 2.] 
Plaintiff purchased certain properties free of encum- 
brances. The plaiutfTs vendor subsequently sold some 
other properties to the defendant, a portion of the 
consideration heing left with the defendant to pay 
off a decree obtained against the vendor by one R. 
Defendant did not pay off this amount with the result 
that the .properties sold to the plaintiff together 
with those sold to the defendant were sold 
by R in execution of his decree. In order to prevent 
the sale being confirmed plaintiff paid the decretal 
amount and then brought a suit to recover that sum 
from the defendant: 

Held , that the suit fell within the purview of s. 69 
of the Contract Act and that the plaintiff was entitled 
to a decree, [ibid.) 

Second appeal against a decree of the 
District Court, Salem, in A. S. No. lSli 
of 1920, preferred against that of the Court 
of the District Munsif, Namakal, in Origin- 
al Suit No. 440 of 1917. 

Messrs. T. M. Krislinaswami Iyer and 
V. N. Venkatavaradachari, for the Appel- 
lant. 

Mr. L. S. Viraraghava Itjir, for the Re- 
spondents. 

. JUDGMENT. -1 think it is necessary 
in this case to set out the facts, for al- 
though the District Judge says in his judg- 
ment that the facts of this case are not in 
dispute,, he has come to one conclusion of 

inn- which ha3 been questioned here. In 
190 d the 3rd defendant sold certain pro- 
perties to the plaintiff for Rs. 2,800 and in 
1909 he sold certain other properties to the 
1st defendant for Rs. 16,150. The sale to 
plaintiff was said to be free from encum- 
brances, whereas the sale to the 1st de- 
fendant recited various encumbrances on 
the property, which the 1st defendant was 
to discharge as a part of the sale price 
In particular, he had to pay o2 a decree 
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debt of Rs. 2,000 obtained by one Ranga- 

swami. Admittedly, the 1st defendant did 
not payoff this amount and subsequently 
the plaintiff's properties which together 
with those sold to the 1st defendant had 
been attached by Rangaswami before 
judgment, were sold. In order to prevent 
the sale being confirmed, the plaintiff paid 
the decree amount and now sues to recover 
that sum from defendants Nos. 1 to 3 and 
their families, the 2nd defendant being an 
alienee from the 1st defendant. The Dis- 
trict Judge has found that neither s. 69 
nor s. 70 of the Indian Contract Act sup- 
ports the plaintiff, for he finds “ the 1st 
defendant was under no legal obligation 
to clear the plaintiff's property from the 
attachment, nor can I find that he was 
under any contractual obligations which 
could have been enforced by law. Nor 
can I find he was under any legal obliga- 
tion to contribute to re-im burse the plaint- 
iff." This finding appears to be based to 
a considerable extent on the finding of 
fact to which 1 have alluded above and 
which is now in dispute. Under his sale- 
deed, the 1st defendant undertook to pay 
Rangaswami's decree debt. But he did not 
do so although it appears that he did pay 
full consideration for the sale-deed in 
that he paid a debt not specified in that 
deed and paid certain amounts to other 
creditors in excess of the stipulated sums. 
In respect of this the learned Judge states 
“ It also appears that the 1st defendant 
had his vendor’s consent, to the course he 
adopted," and then adds: “ the 1st defend- 
ant and his vendor might have entered 
into a new contract the next day after 
Ex. 1 and in fact did enter into a new 
contract when his vendor agreed to the 
1st defendant being excused from pay- 
ing up Rangaswami’s debt," This amounts 
to a finding that there was a novation of 
the contract of sale. Such a case is not 
set up either by the 1st defendant or by 
the 3rd defendant, and no issue has been 
framed on the point, and it has not been 
considered in the Trial Court, It further 
appears that this finding is directly oppos- 
ed to an admission in the 1st defendant’s 
evidence, for there he deposes “ There is 
no particular reason why I should have 
paid off those advances and not Renga- 
swaim's except that the others were more 
pressing and were mortgage decrees." He 
does not rely on the novation of contract 
found by the District Judge but simply 
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says that he made these payments because that can possiblv have Wn th Q • 
some creditors were pressing harder than of the Judges. 3 What I think is their 
otheia. fins hudiug, therelore, cannot be meaning is that the contractual obligati™ 
accepted and we must take it that the must be one betweenTe^ ^peln S 

the ist def m| en t lhe 3rd defe,,daut a,ld aud lhe P ei 'SOa who is boiud by law to 

he terms of l x 1 " pay ‘ 1J 13ut i£lhatis «>, the person paying 

t he terms ol 1 .x 1 1 hat being so, would not need to have recourse to s 69 

it remains to consider whether the plaintiff for he could base his action on his contract 

PnTJ w f hC pr( ;y ,S10ns of f- 6a of ,he lf that is the meaning of the words, 1 must 
Lon tract Act foi m this appeal it is not respectfully dissent, lor 1 prefer to accept 

suggested that s. <U is applicable. Section the definition of the words “ bound by law 

GJ .. r . UIlS as fo,lo "' s: — to pay” given by Beaman, J., in Bomashastri 

A person who is interested in the pay- v. Bwamirao Kashinath (3), where at page 
inent of money which another is bound by «J6* he says “ ‘Bound by law ’ does not 
law to pay and who, therefore, pays it, is mean bound by law to the plaintiff, but 
entitled to be re-imbursed by the other.” that the defendant at the suit of any per- 
il cannot be disputed that plaintiff was son might be compelled to pay." I entire- 
interested in the payment of this money in- ly agree that this definition is the correct 
asmuch as it was the only means of sav- one and the same view is taken by a Bench 
ing the property which lie had purchased of this Court in Venkata Simhadri Jaga- 
from the 3rd defendant. patiraju v. Sadrusanamarad (4) where 

1 hen the question arises, whether the we lind the following observation at page 
1st defendant was bound by law to pay fc01|: “ The person who is interested in 
that money, namely, Rangaswami’s decree the payment mentioned in s. 69 must be 
debt. Under Ex. 1, he had contracted a person who as between himself and the 
with the Jid defendant to pay that amount defendant was not bound to pay though the 
and so far as the 3rd defendant is con- defendant may be under an obligation to 
cerned lie could have compelled the pay- pay to a third party. ’’ On the facts of 
ment of the sum by the 1st defendant, that case it was held that s. 69 was not 


comes within the provisions of s. 69 of the 
Contract Act for in this appeal it is not 
suggested that s. 7U is applicable. Section 
69 runs as follows: — 

“ A person who is interested in the pay- 
ment of money which another is bound by 
law to pay, and who, therefore, pays it, is 
entitled to be re-imbursed by the other.” 

It cannot be disputed that plaintiff was 
interested in the payment of this money in- 
asmuch as it was the only means of sav- 
ing the property which he had purchased 
from the 3rd defendant. 

Then the question arises, whether the 
1st defendant was bound by law to pay 
that money, namely, Rangaswami’s decree 
debt. Under Ex. 1, he had contracted 
with the 3id defendant to pay that amount 
and so far as the 3rd defendant is con- 
cerned lie could have compelled the pay- 
ment of the sum by the 1st defendant. 


These facts are very much the same as in applicable, but the same reasoning is 
the case reported as Muthuralclcu Maniaga- adopted that we find in AluthurakkuMania- 
ran v. Rahkuppa Maniaguran (1), the only garan v. Rakkuppa Maniagaram (1), The 
difference being that the money in that same view is takeii in Mothooranath Chutto- 
case was due under a mortgage. Both the padhya v. Kristokumar Ghosc (5) and 
learned Judges in that case based their Cliandradaya v. Bhagaban Chandra (6). 
decision on s. 60 of the Contract Act and In this slate of the authorities and also 


one of them added that s. 70 was also 
applicable. This authority seems to me 
quite clear but in a subsequent case re- 
ported as Runehithaputham Pillai v. Pala- 
malai Pillai (2), some little doubt seems to 
have been expressed as to the correctness 
of Mulhurakku Maniagaran v. Kakkuppa 
Jfci'iiae/aVau (1) although there was noexpress 
dissent, the observation relied on by the 
respondent being one made obiter. In con- 
sidering the meaning of the words “ bound 
by law to pay ” the learned Judge says: 

“ What is intended is a contractual obli- 
gation and not a legal one." If we accept 
these words in their literal sense, it would 
imply that a person who is bound by 
Statute to pay a certain money is not 
"bound by law to pay" and 1 do not think 

(1) 22 lad. (’as. 9; 2G M. L. J. CO; 14 St. L. T. 591; 
(1913) .M. \V. K. 1047. 

,2) 39 Ind.Cas.4ll5; 32 M. L. J. 317; (1917) M.W. 

ft. hili. 


on the facts of this case, I am clearly of 
the opinion that s. 69 is applicable and 
that the plaintiff is entitled to recover the 
money he has paid. 

There is one further argument put for- 
ward for the respondents relating to the 
question of the liability of the lands in 
1st defendant's possession to be proceeded 
against for Rangaswami’s decree. It is 
argued that the attachment of all the pro- 
perlieshaving been made before judgment 
and only plaintiff’s property having been 
brought to sale, the oilier properties were 
no longer liable for the decree, apparently 
on the ground that the attachment ceased 
on the date of the judgment. I may note 


(3) 43 Ind. Cas. 482; 42 B. 93; 19 Born. L. R. 939. 
(4; 31 Ind. Cas. 255; 39 M. 795; 29 11. L. J. 939; 2 
L. W. 1046; 18 M. L. 1. 464. 

(5) 4 C. 369; 2 Ind. Dec. (S. s.) 234. 

(6) 32 Ind. I as. 2(0; 23 C. L. J. 125. — ~ 


¥ laye 01 4L' ]J.— [lid.] 
■|Pugc of 31) Jl— Ed % ] 
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effect of— Transferor represented as owner of property 
** * . * • 
transferred, cited of. 

The fact that a person has atUsiud a deed does not 
by itself estop him from denying that he knew of its 
contents or that he consented to it. hut there might be 
riroumslances which would sh«»w that th** attestation 
was intended to convey something n»or- than a mere 
witnessing of the execution, and was meant as involv- 
ing consent to the transaction, fp. 518, col. 2; p549, col. 


here that if that were so, the attachment 
of plaintiff’s land would also haveceased 
on that date, because the sale to him was 
after the date of the decree. But, I think, 
the 1st defendant is bound by the recital 
in his document which states that at the 
time when the lands were sold to him 
they were under attachment although there 
is no evidence let in to show that any sub- 
sequent steps were taken after the decree ; 
I may also add that in the opinion of 
the Judges forming the Full Bench in 
Mcyyappa Chettiar v, Chidambaram Chettiar 
(7) attachment before judgment continues 
in force until it is put an end to by the 
Court. It is, therefore, obvious, inthecir- 


^ P>t ii'lu ni ng K riska n j i v. .1/a rkandoja T u ka ra m , 05 
1ml. Cm. 1154; 49 1. A. 1G; 26 C. W. X. 201; 3 l\ P L. 
R. (P. CM 85; 20 A. L. J. 305; 42 M. L. J. 436; 15 L. 
\V. 486; 30 M. L. T. 249; 35 C. L. J. 409: 24 Bom. L. U. 
557; 18 X. L. R. i; i.1022) A. 1. R. .P. C> SO; 49 C. 334 
(P. C.), followed. 

Where one person by a mis-statement of fact in- 
tended to operate upon the mind of another induces 
a certain belief in the latter upon which lie has 
aeted, the person who has made the representation is 

i r \ 4 I l » " 4 . a .. 1 1 I _ E 4 A 
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cumstances that this attachment was con- «>*pM from subsequently denying its truth. Ip. 549, 

tinuine at the time of the sale to the Pandiirauy KrUhanji V. Marleandeya Tukaran, G3 

id. Cas. 954; 49 I. A. Hi; 20 O. W. X. 20'; 3 U. P. L.‘ 


tinuing at the time of the sale 

plaintiff and the sale to the 1st defendant. 
This argument, therefore, does not help 
the 1st defendant in anyway. The appeal 
must, therefore, be allowed, but the plaintiff 
is only entitled to a certain portion of his 
claim. The District Munsif disallowed a 
certain portion of the claim and although 
I think he was wrong in doing so, plaintiff 
filed his memorandum of objections too 
late and it was dismissed consequently 
so far as that is concerned the order has 
become final. The lower Appellate Court’s 
decree is, therefore, set aside and the 
decree of the District Munsif restored with 
costs both here and in the lower Appellate 
Court. 

I may also note that 3rd defendant was 
not a party to the appeal in the District 
Court and consequently the suit was dis- 
missed as against him also although in the 
judgment there is no discussion of his 
liability. 

z - K - Appeal allowed. 

H) 79 Ind. Cas. 144; 47 M. 483; 4G M. L. J. 415; 34 
U8: (1924) M W ' N ' 392; < 192 ‘1 A. I. It. 

(M.) 494, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeal No. 2d op 1824 
August 17, 1925. 

Present:— Ur. Wazir Hasan, A. J C 

MAZHAR- 

UD-DIN HAbAN -P laintiff— Appellant 

versus 

Chaudhari ZAHUR-UD DIN and others- 
Defendants— Respondents. 

iransftr of Property .4ct (/V of 1SS>\ » ’ I 
Evidtnc* Jot (/ of 1S72), 1 1 ji&ioppc£ AuOmLl 


Ind. v>uo. »*w * , *»* *. *•< *»•, » ” v. »• . .'. —v i w s , i . 

R. (P C.j 85; 20 A. L. J. 305; 42 M. U. 43C; 15 L. 
W. 48G; 30 M. L. T. 240; 35 C. L. J. 409; 21 Bom. L. R. 
557; 18 X. L. R. 1; (1922 1 A. I. Us fP. C.i 20; 49 C. 324 
(P. C.) and Bloomcntknl v. Ford, 1 1897) A. C. 156; 66 
L. J. Ch. 253; 76 L. T. 205; 45 W. R. 4 19; 4 Mansou 156, 
followed. 

When a person attests a deed of transfer of im- 
moveable property in token of the fact that the 
property belongs to the transferor and that lie is 
competent to transfer it, he is estopped by the pro- 
visions of s. 41 of the Transfer of Property Act from 
subsequently contending that the property did not 
belong to the transferor but belonged to himself, 
[p. 549, col. 2.] 

First appeal against a decree of the Sub- 
ordinate Judge, Bara Banki, dated the 21st 
January 1924. 

Mr. A Jiamat Ullalt , for the Appellant. 

Messrs, li. D. Chandra, Ram Chandra , 
Chaudhari Zahiruddin , and Chaudhari 
Abdul Karim, for the Respondents. 

JUDGMENT.— This is the plaintiff’s 
appeal from a part of the decree of the Sub- 
ordinate Judge of Bara Banki, dated the 
21st January 1924. The suit out of which 
it arises was instituted on the 27th April 
1923 for the recovery of a one- third share in 
eight items of zeminda ri property. This 
property in its entirety originally belonged 
tjone Musammat Mahmudunnissa. On her 
death in 1911 the inheritance devolved ac- 
cording to the Ilanafii Muhammadan Law on 
three persons, Abdul Karim, Zahiruddin and 
Mazharuddin in equal shares. Abdul Karim 
is the son of a deceased brother of Musam- 
mat Mahmudunnissa and Zahiruddin and 
Mazharuddin are sons of another deceased 
brother of the lady. Zahiruddin, the bro- 
ther of the plaintiff Mazharuddin, is the 
defendant No. 1 and Abdul Karim 
is the defendant No. 2 in the present case. 
4 he defendant Xo. 3 is Ratan Lai and 
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uddin should have two-third and Abdul 

T ’ • • I 1 I r . 1 H n ■! 


fendants Nos. 4, 5 and 6 are sons of Kundan 
Lai. Kundan Lai and Ratan Lai held a 
mortgage of two items of the property in 
suit and are in possession of those items by 
virtue of that mortgage. The deed of mort- 
gage was executed by Zahiruddin on the 
17th January 1913. Mazharuddin, the 
plaintiff-appellant, attested the deed of 
mortgage. One of the defences to the suit 
put forward by the defendants Nos. 3 to G 
was that the plaintiff was estopped under 
s. 41 of the Transfer of Property Act, 1882, 
from claiming title to the mortgaged pro- 
perty. The defence was succeeded in the 
Trial Court and the result was that the 
plaintiff’s suit was dismissed as against the 
defendants Nos. 3 to 6 and decreed as 
against the other defendants. The appeal 
• before me relates only to the two items held 
by the defendants Nos. 3 to G under the 
mortgage already mentioned. These items 
are an 8-annas share in village Tikaria and 
the entire mahal which once belonged to 
Musa mm at Mahmudunnissa in village 
Karanjawara both situate in Pargana Dewa 
in the District of Bara Banki. 

A few facts may now be stated. In the 
mutation proceedings, which followed on 
the death of Musammat Mahmudunnissa, 
one Raushan Ali claimed the entire estate 
on the ground that Musammat Mahmud- 
unnissa held barely a life-interest in the 
estate which had devolved upon her by in- 
heritance from her husband and that on her 
death he as the nearest reversioner of 
Musammat Mahmudunnissa’s husband was 
entitled to that estate under a family 
custom. Zahiruddin objected to the claim 
of Raushan Ali and set up an oral gift of the 
whole property in his favour made by 
Musamviat Mahmudunnissa. Zahiruddin's 
brother, Mazharuddin, the present plaintiff, 
supported the gift upon which Zahiruddin 
had founded his claim to the entire estate of 
Musammat Mahmudunnissa and added that 
in the event of the gift being held invalid 
he too had a share in that estate. Finally 
lie said that he did not desire any mutation 
of names to be made in his favour. The 
Court of Revenue in charge of mutation pro- 
ceedings rejected the claim of Raushan All 
and decided that "the property should be 
entered in the names of the legal heirs of 
the deceased widow who are the ^ three 
nephews of the deceased lady, viz., Zahir- 
uddin, Mazharuddin and Abdul Karim, 
but as Mazharuddin does not claim the pro- 
perty 1 agi’ee with the Tahsildar that Zahir* 


Karim one-third of the property" (Ex. 04). 
The conclusion at which J reach is 
that Zahiruddin’6 name alone was entered 
in the column of proprietors in the khewat 
of villages in respect of the two-third 
share in the estate of Musamuiat Mahmud- 
unnissa with the express consent of Mazhar- 
uddiu. 

The plaintiff supported the gift put for- 
ward by his brother, Zahiruddin, all along 
until 1918 as he himself says. The reason 
for this attitude of the plaintiff is not far to 
seek. Both the brothers combined to resist 
Raushan Ali's claim and the line of defence 
which they chose to adopt was the alleged 
gift in respect of the whole property. 
Under pure Muhammadan Law they could 
have only two-thirds of the estate between 
themselves but they wanted the whole. 
Thus their object was not only to defeat 
Raushan Ali’s claim but also the claim of 
Abdul Karim. The decision of the Court 
of Revenue was not final. The two brothers 
might well have been contemplating again 
to put forward Zahiruddin’s claim on the 
basis of the alleged gift in a Civil Court. 
They might as well have been apprehend- 
ing an attack by Raushan Ali in the same 
Court. In the circumstances it seems to 
be natural that both the brothers decided 
to stand by the gift. Mazharuddin says in 
his statement made in the witness-box in 
the present case that at the time of muta- 
tion proceedings Zahiiuddin "told me that 
Musammat Mahmudunnissa had given tlie 
property to me only. 1 did not ask abou 
it. I believed what he told me. I remained 
under this belief till 1918." It follows, 
therefore, that on the date of the moit- 
gage in question Zahiruddin was the 
ostensible owner of the two-third share with 
the consent of the plaintiff and it was m 
that character that he executed he deed ot 
mortgage in favour of Kundan Lai and Ratan 
Lai on the 17th January 1913. As air a J- 

stated, the kheuat bore the name of Zahir 

uddin only in respect of that share In the 
circumstances it was only natural that 
alone would execute the deed of mo “gJf 
in question. In the light of the same _cir 
cumstances it is a reasonable presumption 
to make that Mazharuddin was a consen 
ing party to Zahiruddin alone appeal ng 
an executant of the deed of mortgage 
Zahiruddin alone having the ostensible 
title to the mortgaged property. 

The fact that Zahiruddin attested 
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him from denj'iog that he knew of its con- 
tents or that he consented to the mortgage 
but there might be circumstances which 
would show that the attestation "was in- 
tended to convey some thing more than a 
mere witnessing of the execution, and was 
meant as involving consent to the transac- 
tion:” Pandurang Krishnaji v. ]larkandeya 
Tukaram(l). That such circumstances do 
exist in the present case I have already 
shown but there is also independent evi- 
dence leading to the same result. The costs, 
substance of that evidence is that Mazhurud- z. k 

din assured the mortgagees that the title 
to the estate lay with his brother. Zahirud- 
din, and that he, Mazharuddin, had no 
interest in it and that with a view to signify 
that assurance he consented to attest the 
deed of mortgage. This evidence has been 
accepted as trustworthy by the learned 
Judge of the Trial Court and I am per- 
suaded to accept as correct the opinion of 
the learned Judge. As to the merits of 
this evidence, I find that it is consistent 
with the probabilities of the case. 

It was urged by the learned Advocate for 
the appellant that the mortgagees should 
have made further inquiries into the ques- 
tion of title. Hut in the circumstances of 
this case there was no reason for any 
such inquiry. The assurance given by 
Mazharuddin as to the title of the property 
under mortgage was enough to create a 
belief in the minds of the mortgagees and 
to act upon it. They accordingly believed 
and acted upon that belief. Mazharuddin 
cannot turn round and say that the mort- 
gagees should not have believed him but 
made further inquiries. In the case of 
Bloomenthal v. Ford (2) quoted by me in 
my judgment in the case of Mohan Singh 
v. Stwa Ram (3), Lord Halsbury said: — 

"But once the conclusion is arrived at that 
belief was induced, and intentionally in- 
duced by a mis statement of fact intended 
to operate upon the mind of another, upon 
which the man has acted, then I do not 


that there is estoppel, and that it is open 
to the person who has made the repre- 
sentation to say ‘I told you so and so: but 
you ought not to have believed me. You 
were too great a fool.’. . I do not believe 
that any such case can be brought forward, 
or that there is any authority for such a 
proposition." T, therefore, hold that the 
estoppel under s. 41 of the Transfer of 
Property Act has been made out. 

The appeal fails and is dismissed with 


Appeal dismissed. 


MADRAS HIGH COURT. 

Referred Case No. l!) of 1924. 
February 5, 1925. 

Present Sir Victor Murray Coutts-Trotter, 
Kt., Chief Justice, and Mr. Justice 
Krishnan. 

The COMMISSIONER of INCOME-TAX, 
MADRAS— Refekring Officer 

versus 

P. A. P. M. T K.THILLAI CRIDAMBARA 
NAD A R — Assessee 

Income Tux -let (.V/ of l92J),ss. JJ 63 (_>)-- 
Unregistered firm -Return filed by one partner — 
Xotice, sen-ice of, on another partner, whether sufii- 
dent. 

It is not necessary that in thecas- of an unregister- 
ed lirm a notice under s. 23 (2) of the Income Tax 
-Vet should be served the member of the linn who 
made the return. It is sufficient if under s. fill 
(2) of the Act it is served on any member of the 
lirm. 

The word 'person' in s. G3 ( 2) of the Income Tux 
Act includes a _ lirm as provided by the General 
('lans-s Act, 1897; and when the return is made on 
behalf of the firm by a partner.it is the firm that is 
the person who makes the return. 

Cases stated unders. 60(2) of the Income 
Tax Act (XI of 1922), referring for 
the decision of the High Court the ques- 
tion of law, viz., "Whether in the case of 
an unregistered firm a notice unders. 23 


- (2) should be served only on the member 

think any case can be found in the books of the firm who made the return under 
in which it has been suggested that the s. 22 (2) or whether under a. 03 (2) of the 

T, W 6 t S 49 I. A. 1G; 2G G. W. N. 201; 3 

U. P. L. R. (P. C.) 8a: 20 A. L. J. 30i; 42 M ], J 436- 

I® « !V?a : M 0 r M 'r> L , T ' 2l0: 35 °- L - J - 409 : 24 Uom ’ 
o ?34 S (p c 8 ) N ' L ' R ' 1: (1022> A ' L R ' (P - °> 2 °; 49 


S a 2»“ 6 L J a - “* » T - »• 

B «ST» LJ ' ,34;,oaiA ' t 


Indian Income Tax Act (XI of 1922) it 
can be served upon any member of the 
firm. 

Office/ 1 ’ Pata " jali Sa8tri ' for the Referring 

Mr. F. S. Vaz, for the Assessee. 

JUDGMENT. 

Couttg-Trotter, C. J.-It i 8 with 
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the greatest difficulty that I could extract 
a question of law of any sort in this 
case; but, if there is any, I suppose it 
is this, as to whether under s. 23 (2) of 
the Income Tax Act the person who made 
the return in the case of a firm means the 
identical person who made the original 
return. Common sense would indicate that 
the only requisite is that the firm who 
made the return should, as a firm, have 
the notice properly delivered to them. 
This is a matter of general law and it is 
obviously a question of fact in most cases 
whether the notice was such as to reach the 
legal entity known as the firm. Here it 
was addressed to one of the partners and by 
the ordinary law and the specific provisions 
of s. G3 (2) of this very Act each partner 
is an agent for all the others in the firm. 
The question must be answered in this 
way ; the assessee must pay the costs of 
this reference Rs. 150 (Rupees one hundred 
and fifty). 

Krishanan, J.— I agree to the answer 
proposed by the learned Chief Justice. 
The question put to us by the referring 
authority is whether in the case of an 
unregistered firm a notice under s. 23 (2) 
of the Income Tax Act should be served 
only on the member of the firm who made 
the return or whether under s. 63 (2) of 
the Act it can be served on any member 
of the firm. There can be no doubt about 
the answer and it must be in the affir- 
mative. Notic® can be served on any mem- 
ber as provided for in s. 63 v 2) and such 
service is good service. The word ‘person’ 
as pointed out by the Referring Officer, 
clearly, includes a firm as provided by the 
General < lauses Act, 1897; and when the 
return is made on behalf of the firm 
by a partner it is the firm that is the 
person who makes the return and any 
proper service on the firm as authorized 
by s. 63 (2) will be a proper service. 

I agree to the order proposed as to costs. 

v. n. v. Reference answered. 

z. K. in the a Ifir native . 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 560 of 1921, 
November 29, 1923. 

Present:— Mr. Prideaux, A. J. C. 

SAMBA— Defendant— Appellant 
versus 

Musammat PAIKI and others— 
Plaintiffs— Respondents. 

Appeal— Agreement to abide by finding of Court — 
Appeal, whether lies. 

Where both parties to a suit agree in a particular 
matter to abide by the finding of the Court in 
respect to it, such finding is final and binding on the 
parties and no appeal lies against it, the decision in 
such cases being in the nature of an arbitrator's award. 

Sayad Zain v. Kalabhai Lullubhai , 23 B. 752; 1 
Bom. L. R. 366; 12 Ind. Dec. (s. b.) 503, Shahzadi 
Begam v. Muhammad Ibrahim, 59 Ind. Cas. 787; 43 A. 
-06; 19 A. L J. 14, Xidamarthi Mukkanti v. Tham - 
riana Ramayya , 26 M. 76 and Sita Nath Goswami v. 
Baiku ntha Nath Goswami, 9 Ind. Cas. 296; 33 C. 421, 
referred to. 

Appeal against a decree of the Additional 
District Judge, Chanda, dated the 9th 
August 1921. 

Mr. Atmaram Bhagwant, for the Appel- 
lant. 

Mr. G. G. Hatwalne , for the Respondents. 

JUDGMENT.— In this case the plaint- 
iffs sue to recover possession of occupancy 
field No. 148. area 2.74, of Mouza Belsany, 
Tahsil Chanda. They contend that they 
leased it out to defendant for one year but 
that he does not return it. Defendant stated 
that the field had been leased out to him 
by the plaintiffs in perpetuity along with 
malik makbuza field No. 5 under a sale-deed 
dated the 11th April 1917, and that the 
area of the field in suit was 1.54. It was 
further contended for the defendant that 
the defendant was lpd by the plaintiffs to 
believe that he had full rieht and title in 
the field and so the plaintiffs are estopped 
from claiming it. The defendant stated 
that he wa« willing to abide by the plaint- 
iff Sona’s special oath on gangajal if ne 
swore that he did not give the occupancy 
field No. 148 at the time of the sal e_ Bona 
stated that he was willing to take the oatn, 
and, as shown bv the order-sheet, datea 
the 23rd March 1921, he took the special 
oath as proposed by the defendant, ine 
defendant further stated that he would 
“admit the plaintiff’s title to the occupancy 
field in suit with an area found bytma 
Court on the evidence on record^ specia 
noth is taken.’’ and the plain iff -ona i m 
return stated that he was willing to tase 
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the special oath as proposed and abide by 
the decision of the Court about area. 

The Trial Court on the oath decreed 
possession of the field and found that the 
area of the field was 2.71 acres. On appeal, 
as regards the area, the lower Appellate 
Court finds that no appeal lies, because the 
Munsif who tried the case was appointed 
an arbitrator by the parties and his deci- 
sion as to the area is in the nature of an 
award. 

It is here contended that the form in 
which the special oath was taken is not on 
record, and that vitiates the compromise. 
I do not think so. The defendant proposed 
a particular oath, and the plaintiff as the 
order-sheet shows, took that oath. As 
regards the field the finding is conclusive. 

With regard to the area, there is ample 
authority for the proposition that where 
both parties agree in a particular matter to 
abide by the finding of the Court in respect 
to it, such finding is final and binding on 
the parties and no appeal lies against it, 
the decision in such cases being in the 
nature of an arbitrator's award. I need 


KOGANTl KOTTAPPA. 001 

Where one of two or rn.r; holding a 
patta under h landholder pay? the whole rent due to 
the landholder in order to save the holding from sale, 
he is, by operation of law. entitl'd to a chars;- upon 
the share of each of his co-sharers fur the realisation 
of the latter's share of the rent. A suit to cnl-uce 
such a ciiarg- is governed by Art ] 3- of t>eh 1 lo 
the Limitation Act. ip. Sol. col. 2 ] 

Patuih'jipiilli S’traniM v. Sitryaiiar* ',.”10 J-ina- 
pathiraju, 4S Ind. Cas. 704; 42 M. 114, 35 M 1, J. 4 Id; 
(1919) M. \V. X. 25; 25 M. L. T. dfiS, distinguished. 

There is no distinct ion between a charge given under 
s. 5 of the Madras Estates Land Act and the charge 
given under s. 2 of the Madras Revenue Recov. ry Act. 
Both cases come within the purview of Art. 132 <■£ Sell. 
1 to the Limitation Act | p. 552. col 1 j 
Section 132 of the Madras Estates Land Act relates 
only to a question of procedure and does not affect 
the’ substantive rights of the parties and does not 
prohibit a Civil Court from enforcing a charge for 
rent given hys. 5 of the Act. fp. 552, cal. 2.', 
bollapragnda I'cnhit'-ilahshina-ia Gant v. .Vcn da 
Sc-tayya. 57 Ind. Cas 761; 39 M. L .1. 30; 11 L. W. 
4611; |1!120' M. W. X. 29|; 28 M. L. T 41; 43 M 7SU. 
referred to. 

Second appeal against the decrees of the 
District Court. Kistna, in A. S. Xos. 120 
and 127 of 1921, and Xos, MU and 113 of 
1921, preferred against those of the Court 
of the Additional District Munsif, Godi- 
vadi, in O. S. Xos 475 and 47(5 of 1920. 


only mention Sayad Zain v. Kalabhai Lullu- 
bhai (1), Shahzadi Beqam v. Muhammad 
Ibrahim {2), Nidamarthi Mukkantiv. Tham- 
mana Ramayya (3) and Sita Math Goswami 
v. Baikuntha Nath Gosivami f4). 

The decision of the lower Appellate Court 
is correct. This appeal mti9t, therefore, fail 
and is accordingly dismissed with costs. 
The appellant will pay the respondent’s 
costs. 

z. k. Appeal dismissed. 

(t) 23 B. 752; 1 Bom. L. P.. 3GG; 12 Ind Dec. fs\ a.) 

(2) 59 Ind. Cns. 787; 43 A. 2fiG; 19 A. L. J. 14. 

(3) 2G M. 76. 

(4) 9 Ind, Cas. 29G; 38 C. 421. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 1609 and 
1610 of 1922 
February 2, 1925. 

Present:— Mr. Justice Phillips. 

NAGALLA KOTTAYYA —Plaintiff 
—Appellant 

versus 

KOGANTI KOTTAPPA and others— 
Dependants— Respondents. 

Madras Estates Land Act (7 of 1008) ss 5 13>- 
Contract- Ad ( IX of 1872), s. 60~ Limitation Act (I X 
of MS,, Sch. 1, Art. 132— Payment of rent by one of 
several joint ryot 3-Charge on shares of other rvots-X 
Contribution, suit for-Limitatm. ' 


Mr. V. Ramdoss, for the Appellant. 

Mr. P. Somasundaram, for the Respond- 
ents. 

JUDGMENT.— The plaintiff held the 
patta for the suit land and took in with him 
four lopayokari tenants, but, in 1908 a 
dispute arose between them as to who was 
entitled to the occupancy right in the land, 
and it was finally decided that they all hud 
occupancy right in the land. Subsequent- 
ly, the plaintiff paid the whole of the rent 
and now seeks to recover a portion of the 
amount from the other co-sharers. In the 
present case, we are only concerned with 
one of these sharers The plaintiff relies 
on the ruling of the Full Bench in Rajah 
of V monogram v. Rajah Sctruclicrla Soma- 
sekharara; (1) in which it was held that, 
where one of two or more co-sharers owning 
an estate subject to the payment of revenue 
to Government pays the whole revenue in 
order to save the estate he is by the opera- 
tion of law entitled to a charge upon the 
share of each of his co-sharers for the 
realisation of the latter’s share of revenue 
and contends that, in consequence of tins’ 
his suit which is brought more than three 
years after the payment is not barred hv 
limitation os it is a suit, to enforce a e|W 6 
and comes within the scope of Art, 132 of 

(1) 2G M. GSG; 13 Jl. L. J. 83. 
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the Limitation Act. The District Judge has 
differentiated the present case from that, 
in that the present claim is one for rent 
under the Estates Land Act holding that 
under the Estates Land Act rent is not a 
charge on the land. Section 5 of the Act, 
however, clearly makes rent a charge upon 
the land and it is difficult to see how the 
present case can be differentiated from the 
Full Bench decision which is concerned 
with the payment of revenue. There seems 
to be no distinction between the charge 
given under s. 5 of the Estates Land Act 
and the charge given under s. 2 of the 
Revenue Recovery Act. In both cases the 
charge is actually given in favour of the 
landlord, in the latter case, the Government, 
but there is nonetheless the charge upon 
the land in both cases. It would, there- 
fore, appear that the Full Bench decision is 
applicable here and that the District Judge 
is wrong. 

The respondent, however, relies on a case 
of Panangipalli Suranna v. Suryanarayar.a 
Jagapathiraju (2) in which it was held that 
the charge under s. 5 of the Estates Land 
Act is not a charge within the meaning 
of s. 100 of the Transfer of Property Act. 
The correctness of the decision, to which 1 
was a party, has been questioned in a 
subsequent case reported as Bollapragada 
Vcnkatalakshmana Guru v. Nenda Sectayya 
(3), but whether it is correct or not, the mere 
fact that the charge does not come within 
the meaning of s. 100 of the Transfer of 
Propertv Act does not necessarily imply 
that it is not a charge within the meaning 
of Art. 132 which is very general in its 
terms I do not think that the decision in 
Panangipalli Suranna v. Suryanarayana 
Jagapathiraju (2) is any authority to the 

contrary. . . , f 

Another argument is based on some of 

the remarks in Bollapragada Venkata- 
lakshviana Garu v. Ncnda Sectayya 3) 
namely, that because it is s. 132 of the 
Estates Land Act which gives the Revenue 
Gourt power to apply the provisions of 
Ch VI (of that Act) to the execution of a 
decree for arrears of rent, the same provi- 
sions are not applicable in the case of a 
rivil Court which must actundei the C. P. 
r No doubt these remarks in a way sup- 
port ‘the respondent’s case, that the charge 

(2) 48 Ind, Cue. 794; 42 M. W 35 M. L. J. 443; 
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under s. 5 is limited in its application, but 
they were made obiter and if it was meant 
to lay down that a Civil Court cannot in 
any circumstances enforce the charge for 
rent given by s. 5 (of the Estates Land Act) 
with all respect, the remarks appear to me 
to go too far, for s. 132 relates only to a 
question of procedure and does not affect 
the substantive rights of the parties. The 
procedure to be adopted by the Revenue 
Court is that contained in Ch. VI of the 
Estates Land Act, whereas the procedure 
in execution by a Civil Court is that laid 
down by the C. P. C., but whichever form 
of procedure is adopted, it canuot remove a 
charge which is given by law. In this 
view, I think that the ruling in liajah of 
Vizianagaram v. Rajah Sctrucherla Soma- 
sekhararaz (1) must be held applicable to 
the present case and that, consequently, 
the plaintiff has a charge upon the land for 
the rent paid by him. 

A further contention is put forward by 
the respondent that he is not liable for 
contribution under s. 69 of the Contract 
Act because the plaintiff alone was the 
person bound to pay the rent. It was held 
in Jagapatiraju v. Sadrusannamarad (4), 
that the only person who is personally 
bound to pay revenue to the Government 
is the registered holder and that as the 
plaintiff was the pattadar the other sharers 
were not personally bound to pay rent. 
This is a new argument put forward ap- 
parently for the first time in this Court and 
it would appear to be opposed to the facts, 
for it appears that the other co-sharers did 
actually obtain pattas in their own names 
from the landlord and, consequently, they 
would thus be liable to pay the rent under 
these pattas. Another case relied on is 
Naraina Pai v Appu (5), but that, again, 
was a case of contribution in which the 
persons ought to be made liable was no 
the pattadar. In the present case, as all the 
parties had pattas, they were all person- 
ally liable to pay the rent. Consequently, 
the plaintiff has a right under s. 69 of the 
Contract Act to ask for contribution. 

The appeals must accordingly be alloweu, 
and there will be a decree for the r <- cove D' 
of the respondent’s proportionate share oi 
the rent with proportionate costs through- 
out, with the direction that on failure to 

. . _ . « ftpr. on Hf TO**- 9(1 iM. Ia. J. 639j 2 
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pay the amount, his share in the estate will 
be liable to be sold, 

Time tbree months, 
v. n. v. 

z. k. Appeal allowed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 14 

of 1923. 

July 27, 1925. 

Present Mr. Justice Das and 
Mr. Justice Adami. 

RAM CHANDRA SINGH and others 
—Appellants 
versus 

JANG BAHADUR SINGH and others 
—Respondents. 

Hindu Law— -hint family— Manager's power to 
charge joint family property— Benefit, test of. 

The manager of a joint Hindu family lias no author- 
ity to charge any portion of the joint family property 
in order to enable him to embark on speculative 
transactions, but lie can do so only in case of need 
or for the benefit of the estate, [p. 554, col. 1.'; 

llunoomanpenaud Panda y v. Bal)Oi*c M unraj 
Koonwcrce, G M. I. A. 393 at p. 423; 18 \V. U. 81n; 
Revest re 253 n; 2 Suth. P. C. J. 29; 1 Sar. P. C. J. 552; 
19 E. R. 147, Ham Bilas Singh v. Ramyad Singh , 58 
Lid. Cas. 303; 1 P. L. T. 535; 5 P. L. J. G22; 2 U. P. L. 
U. (Pat.) 228 and Sheotahal Singh v. Arjun Das, 56 Ind. 
Cas. 879; 1 P. L. T. 13C; (1920; Pat. 155, referred to. 

The question of benefit must lie determined l»v 
reference to the nature of the. transaction and not by 
the result thereof, the test being whether it is a 
transaction into which a prudent man would enter, 
[p. 555, col. 1.] 

Appeal from a decision of the Distiict 
Judge, Gaya; dated the 13th June 1922, 
reversing that of the Subordinate Judge, 
Gaya, dated the 9th November 1921. 

Messrs. S. M. Mullick and S'. N. Roy, for 
the Appellants. 

• Messrs. Hasan Jan and Kailaspati, for the 
Respondents, 

JUDGMENT. 

Das, J.— Dasarat, Nankhu and Ram- 
loehan were three brothers. Ramlochan 
died leaving a widow Sahodra Kuer and a 
son Raghubar Dayal. Bhupnarain cited as 
defendant No. 1 in this suit is the son of 
Nankhu. Bishundayal cited as defendant 
No. 8 is the grandson of Dasarat. Defend- 
ants Nos. 2 to 7 are the sons and grandsons 
of Bhupnarain. Defendant No. 9 is the son 
of Bishundayal and defendant No. 10 is the 
•son of defendant No. 9. It has been 
found by the Court below, and the 


. JANG BAHADOR SINGH. 

finding is one which is binding on us 
in second appeal, that Bhupnarain and 
Bishundayal together with their sons 
and grandsons constitute a joint family. 

It has also been found that Rashubar 
Dayal was separate from Bhupnarain and 

Bishundayal. . 

Raghubar Dayal died leaving, aceording 
to the case of all the parties, three daugh- 
ters Phalindra Kuer, Lalpari Kuer and 
Sabinda Kuer. It was the case of Blmp- 
narain that Raghubar Dayal died leaving 
also a son Baburam who died shortly after 
the death of Raghubar ; and that, in the 
events which happened Sahodra Kuer be- 
came entitled to succeed to the properties 
of Baburam on his death as his grand- 
mother and that the daughters of Raghubar 
Dayal had no interest in the properties 
which were once of Raghubar Dayal but 
which on his death came into the hands 
of his son Baburam. Bhupnarain con- 
tended that he was the reversionary heir of 
Baburam and would be entitled to succeed 
to the properties upon the death of 
Sahodra Kuer. Sahodra Kuer on the other 
hand contended that Raghubar Dayal died 
leaving three daughters and she applied in 
the Land Registration Department for regis- 
tration of the names of the daughters of 
Raghubar Dayal who are all minors and 
whom Sahodra Kuer purported to represent 
in the matter of that application. On the 
20th February 1909 the land registration 
case was decided against Bhupnarain and 
on the 27th April 1909 Bhupnarain insti- 
tuted a title suit as against Phalindra 
Kuer, Lalpari Kuer and Sabinda Kuer 
in substance for a declaration that they 
as the daughters of Raghubar Dayal had no 
interest in the estate which was once of 
Raghubar Dayal and that lie was entitled 
to succeed to the properties on the death 
of Sahodra Kuer. The suit was resisted by 
the daughters of Raghubar Dayal ; but was 
ultimately compromised on the 14th 
February 1912 by which Bhupnarain got 7 
dams 13 cowris out of 10 dams 13 cowris 
molcarrari in Afoura Senaria and 32 bighas 
of raiyati land and the daughters of 
Raghubar Dayal got 3 dams of mokairari in 
the same village and certain other properties. 

In the course of this litigation Bhupnarain 
had to borrow certain sums of money from 
time to time from the plaintiffs vrho are the 
appellants in this Court. The money was 
required by Bhupnarain to enable him to 
prosecute the suit as against the daughters 
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of Raghubar Dayal. Five mortgage-bonds in 
all were executed between September 1909 
and November 1910. Of these four 
mortgage-bonds were executed by Bhup- 
narain and Bisliundayal and one was 
executed by Bhupnarain during the 
illness of Bisliundayal. The suit out of 
which this appeal arises was instituted by 
the appellants to enforce these mortgage- 
bonds as against the entire joint family 
consisting of Bhupnarain, Bisliundayal and 
their sons and grandsons. The suit was not 
resisted either by Bhupnarain or Bisliundayal; 
but it was resisted by their sons and grand- 
sons and the only question is whether the 
plaintiffs are entitled to a mortgage-decree 
in this suit. It is conceded that they are not 
entitled to any personal decree as against 
Bhupnarain and Bisliundayal inasmuch as 
the suit was brought more than six years 
after the execution of the mortgage-bonds. 

The Court of first instance dismissed the 
suit on the ground that the money was 
borrowed by Bhupnarain and Bishundayal 
without any legal necessity. The learned 
Judge in the Court below has reversed the 
decision on the ground that the expendi- 
ture of the money resulted in a benefit to 
the joint family and that accordingly the 
creditors are entitled to a mortgage-decree 
as against the joint family. 

There is one passage in the judgment of 
the learned District Judge which requires 
immediate attention. He says: “At the 
outset I may say that I have not been able 
to find any authority for the proposition of 
law advanced by the learned Subordinate 
Judge, that is, that speculative expenditure 
will not bind a joint family, however, bene- 
ficial be the result. The law would appear 
to be that the test of the transaction is 
the question of the actual benefit, and that, 
if the joint family derived actual benefit 
from the expenditure incurred by the 
kartas, itwould be bound by the expenditure, 
even though the latter may have been 
speculative at the outset.” I entirely differ 
from the learned District Judge, it is 
necessary to remember that “the power of 
the manager for an infant heir to charge an 
estate not his own, is. under the Hindu 
Law, a limited and qualified power." I may 
point out that it is settled law that the 
power of a karta of a joint Hindu family 
stands on the same footing as that of the 
manager. In the leading case of Ilunooman- 
persaud Panday v. Baboon Munraj Koon- 
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u-cree (1), the position in regard to the power 
of the manager to charge an estate which 
belongs to an infant heir is* stated in these 
terms: “It can only lie exercised rightly in 
a case of need, or for the benefit of’the 
estate. But, where, in the particular in- 
stance, the charge is one that a prudent owner 
would make, in order to benefit the estate, 
the bona fide lender is not affected by the 
precedent mis-management of the estate. 
The actual pressure on the estate, the 
danger to be averted, or the benefit to be 
conferred upon it, in the particular instance, 
is the thing to be regarded." It is obvious, 
therefore, that the test which must beapplied 
by the Court in each case is— is it a transac- 
tion into which a prudent owner would 
enter ? Now I hold that a prudent owner 
would never think of entering into a specu- 
lative transaction which may benefit him, 
but which may also cause him loss. The 
question of the right of the creditor or the 
liability of the joint family cannot depend 
upon the spin of the coin or the throw' of the 
dice. I may be possibly taking a very extreme 
case, but the test, in my opinion, is the same. 
In Ram Bilas Singh v. Ramyad Singh (2), the 
Chief J ustice of this Court after pointing 
out that it is not desirable to lay down any 
general proposition, which would limit and 
define the various cases, which might be 
classed under the term beneficial as used 
in the cases, said as follows :— “It is clear, 
however, that all transactions of a purely 
speculative nature would properly be ex- 
cluded." 1 may refer to a passage in my 
judgment in Sheotahal Singli v. Arjun Das 
(3): “I quite agree that the manager of a 
joint family has no authority whatever to 
affect or disposeof any portion of joint family 
property in order to enable him to embark 
on speculative transaction." In my 
judgment in that case I conceded that 
there is a certain element of risk in every 
business transaction and if we are to hold 
that when the business has succeeded and 
the entire family has benefited by it, we 
ought not to uphold the mortgage transac- 
tion entered into by the manager to enable 
him to embark on such a business, unless 
the mortgagee satisfies U6that the business 
was bound to succeed and that benefit was 

(1) G M. I A 393 at p. 423; 18 W. R. 81n; Sevestre 

253n; 2 Suth. P. C. J. 29; 1 Sar. P. C. J. 552; 19 «• 

j | » 

(2) 58 Iml Cns 303; 1 P. L. T. 535; 5 P. L. J. 622; 2 

U. P L R. (Pat.) 228. p . 

'3; 5G Ind. Cas. 879; 1 P. L. T. 126; (1920) lat. 

155. 
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bound to accrue to the family, we would 
necessarily handicap the managers of joint 
Hindu families and place limitation on 
their powers, which would have the effect 
of stopping all buniness transactions in 
every Milakshara family. But it is one 
thing to say that a manager of joint Hindu 
family has complete power to enter into 
business transactions, where the particular 
business is part of the ancestral joint family 
property; it is another thing to say 
that he has power to enter into speculative 
transactions. I still adhere to the opinion 
which I expressed in that case that the 
test is not whether benefit was bound to 
accrue to the joint family ; but it is still 
necessary for the mortgagee to show that 
the transaction was one into which a pru- 
dent owner would enter; and as soon as 
this test is laid down we must hold that it 
is not in the power of the karta of a joint 
family to bind the joint family by enter- 
ing into speculative transactions. In my 
opinion the question of benefit must be 
determined by reference to the nature of 
the transaction, and not by reference to the 
result thereof; although the result may 
properly be taken into consideration in de- 
termining whether the transaction was one 
into which a prudent owner would enter. 
The proposition rests on principle and is 
covered by authorities and it is not neces- 
sary to pursue the subject. 

The question, however, is somewhat differ- 
ent in this case. It is conceded that the 
creditor must establish that the transaction 
was for the benefit of the joint family. 
The money was borrowed and the mort- 
gages were executed to enable Bhupnarain 
to establish his title to the estate of Babu- 
ram. On his own case Bhupnarain was the 
nearest heir of Baburam expectant on the 
death of Sahodra Kuer. Bishundaval was 
one degree removed from Bhupnarain and 
was not entitled in any case to succeed to 
the properties of Baburam. If Bhupnarain 
succeeded in the action he might establish 
his title to the estate of Baburam; but the 
joint family of which he was a member 
would not necessarily participate in the 
benefit that might accrue to Bhupnarain. 
What then was the position of the joint 
family? Bhupnarain might fail to estab- 
lish his case in which case his suit would 
be dismissed and no benefit would accrue 
to the joint family; but Bhupnarain might 
succeed. But if he succeeded the benefit 
would accrue to him and not to the joint 


family; for it is well established that unless 
he chose to share the property along with 
the members of the joint family the fruits 
of bis victory would belong to him and 
not to the joint family. How can it then 
be said that the mortgage transactions 
were for the benefit of the joint family? 

It is said that Bhupnarain has actually 
made over the property which lie gained 
as a result of his suit to the joint family. 
That may be so; but the matter rested with 
Bhupnarain and the joint family could 
never have compelled him to make over 
the property to it. Benefit has accrued to 
the joint family, not as a result of the 
transactions which are the subject-matter 
of the suit, hut as a result of an act of boun- 
ty on the part of Bhupnarain. If it be con- 
tended that there was an agreement be- 
tween Bhupnarain and the joint family 
by which the joint family agreed to finance 
Bhupnarain in the litigation and Bhup- 
narain agreed to share the property which 
was the subject-matter of that litigation 
with the joint family, I would nnhasitat- 
iugly say that the agreement being of a 
speculative nature could not bind the joint 
family. 

In my opinion the decision of the learned 
District Judge cannot be supported. I 
would accordingly allow the appeal, set 
aside the judgment and the decree passed 
by the Court below and restore the judg- 
ment and the decree of the Additional Sub- 
ordinate Judge. The result is that the suit 
is dismissed with costs in this Court and 
in the Court below. So far as the costs in 
the Court of first instance are concerned, 
I agree with the learned Additional Sub- 
ordinate Judge that each party should bear 
his own costs. 

Adami, J.— I agree. 

s - D - Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 6b5 op 1922. 

December 12, 1924. 

Present: Mr. Justice Ramesam. 

CH E N N A PR AG A DA N A R A V A N A- 
M li R I'H V— Pi. * l nti ff— A ppf.u. akt 


versus 


Thb SECRETARY of STATE for 

1 represented 

by Ihk COLLECTOR of K1STNA— 

Defendant— Respondent ~ 

i vaniftr of Properly Acl (IV of 1SS2), j. 
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Grant of land on darkhast Improvements by grantee 
— Subsequent cancellation of grant, effect of —Damages, 
whether can be recovered. 

Where a grantee of land on darkhast by a Tahsil- 
dar pays the assessment in respect of it and makes 
improvements thereon in ignorance of a pending 
appeal against the grant and the grant is ultimately 
cancelled on appeal, the grantee is entitled not only 
to a refund of the assessment collected but also to 
damages under s. 51 of the Transfer of Property Act 
for value of the improvements effected bv him. (p. 557. 
col. l.J 

Devaramani Bhogappa v. Pedda Bhimaka Gowd, 28 
Ind. Cas. 51; (11)15) M W. X. 1 18, Muthuvecra Van- 
dayan v. Secretary of State for India, 2D M. 461; 1 M. 
L. T. 278, Mathunsa Ilowthan v. Apsa Bin 12 Ind. Cas. 
414; 36 M. 194; 21 M. L J. 969; 10 M. L. T. 373; (1911) 
2 M. W. N. 425, Sarayana Aiyar v. Sankaranarayana 
A iyar, 24 Ind. Cas. 910; 1 L W. 369 and American 
Baptist Foreign Mission Society v. Amalanadhuni 
Pattabhiramayya, 18 Ind. Cas. 859. relied on. 

Second appeal against a decree of the 
Court of the Additional Sub-Judge, Ellore, 
in A.S. No. 123 of 1922(A. S No. 1G3 of 1921, 
Sub-Court, Ellore), preferred against that 
of the Principal District Munsif, Narasa- 
pur, in 0. S. No. 772of 1918. 

Messrs. G. Lakshinanna and V. Viyanna, 
for the Appellant. 

The Government Pleader, for the Respond- 
ent. 

JUDGMENT.-The order of the Sub- 
Collector, Ex. E-l, was passed on the appeal 
of Melam Surayya and two others. The 
written statement of the defendant which 
was carelessly drafted produces the impres- 
sion that the order was passed on revision. 
The appeal of Surayya and others was filed 
on 14th November 1916, and though it was 
more than 30 days from the date of the 
Tahsildar's order (10th October 1916) the 
appellants stated that they heard of the 
order on 16th October 191(5 and so claimed 
that their appeal was within time. Mr. 
Lancashire called for a report on 18th 
April 1917. I think it must be taken that 
he excused the delay, or otherwise he would 
not have called for a report and might* have 
rejected the appeal as out of time. The 
Subordinate Judge is not clear as to whe- 
ther the ord-r of the Sub-Collector was 
passed on appeal or on revision. I have 
now sent for all the originals of Exs. C, D, 
E, etc., and am satisfied that the order was 
on appeal. The second appeal fails so far 
as the land is concerned. 

As to the claim for the assessment of 
Rs. 2-2-6, the Subordinate Judge is obvious- 
ly in error. This does not relate to a cess 
nor to damages for proceedings taken under 
the Revenue Recovery Act. It is for money 
had and received. No land having been 


ultimately granted to plaintiff, there was 
no assessment to pay. One is surprised 
that the Government filed a memorandum 
of objections in respect of this amount 
and wished to retain the money, as revenue 
relating to a grant which has been can- 
celled. Anyhow I hold that this portion 
of the claim is not barred, and allow the 
appeal. 

The plaintiff next claims that he is entitl- 
ed to damages. He says that relying on 
the grant by the Tahsildar on 10th 
October 1916, seeing that assessment was 
collected from him on 4 th December 1916, 
he began to put the land to good use. 
He was expected to do so, and he was 
entitled to do so. Half the Fasli being 
nearly over, he must be diligent in put- 
ting the land to some use if his payment 
of assessment was not to turn out to be a 
mere waste of money. I cannot agree with 
the view of the Subordinate Judge that 
merely because one knows or is bound to 
know that the order of the Tahsildar is 
subject to appeal or revision, he is not en- 
titled to damages. Ayling, J.’s judgment in 
Devaramani Bhogappa v. Pedda Bhimaka 
Goivd (1) shows that a grantee, if he 
begins to make improvements after the 
grant, is entitled to the value of the im- 
provements. This is also clear from the 
judgment of Benson, J., in Muthvveera\ arir 
dayan v. Secretary of Slate for India (-) 
which prevailed and which was confirmed 
in Letters Patent Appeal in Muthuveera 
Vandayan v. Secretary of State for India 
(3), White, G J., was. for giving a higher 
relief and did not differ on this matter. 

The amount of damages has not been 
found by the lower Appellate Court and l 
can find it here to avoid a calling for a fur- 
ther finding. ( 

The plaintiff has given no particulars oi 

loss in the plaint. Nor did the defend- 
ant insist on having the particulars. I ne 
defendant merely put the plaintiff to 
proof. Issues were framed and on the -na 
issue plaintiff adduced his evidence He 

swore to spending Its. 30 for camm . 

plants. There is no cross-examination dj 
the defendant. His 4th witness says he 
levelled the land and might have epen 

Rs. 25 or Rs. 30. I believe the ' P lain ^ 
and this witness but I take only J* . t 
figure. In this case there is nothing to 
alfow that the plaintiff was aware of the 

(1) 28 Ind. Cas. 51; (1915) M. \N • 'N. 

(2) 29 M. 4G1; 1 M. L. T. 276. 

(3) 30 M. 270. 
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appeal petitions of Melam Surayya on 14th 
November 1916 or on 2nd March 191 < or o£ 
the order of the Sub-Collector on 18th April 
1917. Up to then, lie- had no reason to 
think that his title was in jeopardy. Hav- 
ing got an order on 10th October 191(1 ana 
paid his assessment on -1th December 1916, 
he proceeded to put the land to use. Hie 
fact that the order of the Tahsildar dated 
10th October 1916 was obtained by the help 
of the Karnam has no bearing on the 
question of bona fides in making the im- 
provements. I, therefore, find that the plaint- 
iff eSected his improvements bona jfide with- 
in the meaning of s. 51 of the Transfer of 
Property Act, i. e., in the belief that, lie 
was absolutely entitled to the land at the 
time. He was, as a matter of fact, so entitl- 
ed and this is all that s. 51 means [vide 
Matkunsa Row than v. Apsa Bin (4), 
Narayana Aiyar v.Sankaranarayana Aiijar 

(5) and American Baptist Foreign Mission 
Society v. Amalanadhuni Vattabhiramayya 

( 6 ) .] 

I, therefore, award a decree to the plaintiff 
for Rs. 25 for damages. 

The appellant will receive proportionate 
costs on the portion he has succeeded and 
pay proportionate costs on the portion in 
respect of which he has failed throughout. 

v. x. v. 

z. K. Decree modified. 

(4) J2 lad. Cas. 444; 3G M. 194, 21 M. L .1. 10 

M. L.T. 373: (lilll) 2 31. W. N. 125. 

(5) 24 Ind. Cas. 910; 1 L. W. 369. 

(0) 16 Ind. Cas. 859. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree Xo. 2103 

of 1922. 

March 24, 1925. 

Present:— Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

MAIIAMMAD MOYENDDD1N 

BASUN1A and others — Defendants — 
Appellants 
versus 

BAHARUDDIX CHOUDHURI and 
another— Plaintiffs— Respondents. 

Bengal Tenancy Act (VIII of ISS5 ), ss. SO, 50 - 
Landlord, and tenant— Rent, enhancement of-Burdcn 
of proof. 

Under s. 50 of the Bengal Tenancy Act the initial 
•rms lies upon the landlord to prove that the rent of 
•the tenancy 13 liable to be enhanced on the ground of 


. BAHARUDMN CHOfDHURI. -55T 

additional area. This onus may be shifted by proving 
tli«' origin of the tenancy or a coni fact or by other 
proof .-iioviiig the li^ht of the landlord to 
eiiimncvtlif relit on that ginui.d. The <»uus is not 
shifted by merely pruducinic d«hhda< which mention 
the areas for wliieh r«.;il has be« n i*.s:*l. p. col. 1] 

M-mtndra Chnndr: Xttndt v. h •luUit Muifc, 7'.) Ind. 
Cas. &>2;oU C. 5157; C. W. N. -vl; ' l'h'U A. 1. K. 
iC; 374 and (Jouri I'attra v. ifeii;/. -0 C\ 3CJ; 10 Ind. 
bee. in. s.i 3'J’J, n-lie<l vir. 

Appeal against a decree of the District 
Judge, liaugpur, dated the 16th of May 
1922, modifying that of the Munsif, Addi- 
tional Court at Karigram, dated the 3rd of 
March 1921. 

.Mr. A tit l Chandra Gupta and Babu Ra- 
dii ika Ranjan Gulin, for the Appellants. 

Babu Hamcndra Chandra Sen, for Babus 
Surcndra Chandra Sen and Binoycndra 
Prosad Bagehi, for the Respondents. 

JUDGMENT.— The only question in- 
volved in this appeal is whether the finding 
of the Court of Appeal below that the 
defendants are liable to pay additional rent 
for additional area is correct. The plaint- 
iff landlord brought a suit for recovery 
of enhanced rent on the ground of excess 
area as well as under s. 30 of the Bengal 
Tenancy Act. The First Court decreed the 
suit; but on appeal the learned District J udge 
dismissed the plaintiff’s claim under s. 30, 
Bengal Tenancy Act maintaining the order 
of the First Court for additional area. This 
appeal is by the defendants and it is argued 
that the learned Judge has erred in law in 
holding that the defendants are liable to pay 
enhanced rent for the additional area. The 
learned Judge has found that there has 
been a uniform payment of rent for more 
than 50 years, that the presumption raised 
by s. 50 has not been rebutted, that it is 
not known how the lands were first let out 
or what were their boundaries at the time, 
jamas were created, that there is no evi- 
dence to show when the jamas were created 
and what were the areas of the several 
plots, that there is no evidence to show 
that the lands were ever measured, that it 
is clear that the same rent is being paid 
for nearly half a century and that there is 
nothing to show that the tenants ever 
agreed to pay enhanced rent for increase 
in area. After recording all these findings 
in favour of the tenants the learned Judge 
observes that as area was mentioned in the 
dakhilas ; it gave indication of the areas 
which were let out and that “the uniform 
mention of the areas all through go to indi- 
cate that area was the criterion." What 
the learned J udge means to sav is that the 
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fact that area was mentioned in the moment prepared to differ from the de- 
dakhilas and had been so uniformly men- cisions of this Court. In the present case 
tioned is sufficient indication of the fact that the finding of the learned Judge that the 
the original letting was with reference to plaintiff is entitled to enhancement of rent 
the area. The appellant argues on the for increase in area is based upon the 
authority of several decisions of this Court dakhilas alone. There is no other evidence 
that this view is incorrect. Reliance is on which reliance has been placed. We 
placed on the case of Manindra Chandra accordingly think that the view taken by 
Nandi v. Kaulat Shaik (1), where after the learned Judge is against the rulings of 
reviewing almost all the cases on the point this Court and cannot be supported. 

Rankin, J., came to the following conclusion: The result is that this appeal is allowed, 

“I take it to be the settled rule of this the decree of the lower Appellate Court 
Court that when a letting upon the basis set aside and that of the Court of first in- 
of a measurement is proved the tenant has stance with costs in this Court and the lower 
prima facie to show that the rent was a Appellate Court. 

consolidated tent for all the land within There is a cross-objection filed on behalf 
specified boundaries but that in the absence of the respondent against the finding of the 
of such proof the mere production of such Judge that a certain kabuliyat executed by 
dakhilas as those now in evidence does not the defendants in 1306 was a confirmatory 
suffice to show any onus on the tenant.” lease. The contention is that that lease was 
He has followed the dictum of Prinsep the origin of the present tenancy of the de- 
and Bevorley, JJ., in the case of Gouri fendants. Both the Courts below have 
Pattra v. Reily (2), where it has been said concurred in finding that it was not the 
that ‘‘the mere fact that on a measurement lease by which land was let out to the de- 


made.. .under the authority of Government 
given under Ch. X of the Bengal Tenancy 
Act, it is found that the tenants generally 
are in possession of lands in excess of the 
areas entered in the zemindari papers and 
their rent receipts does not necessarily 
prove that he is entitled to additional rent 
for the excess areas." The law then may 
be taken to be that under s. 50 of the Bengal 
Tenancy Act the initial onus lies upon the 
landlord to prove that the rent of the 
tenancy is liable to be enhanced on the 
ground of additional area. This onus may 
be shifted by proving the origin of the 
tenancy or a contract or by other mode of 
proof showing the right of the landlord to 
enhance the rent on that ground. The 
cases that have been cited show that the 
onus is not shifted by merely producing 
dakhilas which mention the areas for which 
rent is paid. We are asked by the respond- 
ent to differ from the case of Manindra 
Chandra Nandi v. Kaulat Shaik (1) on the 
ground that the finding of the learned 
Judge that uniform mention of areas goes to 
indicate that the original letting was with 
reference to the area is a finding of fact 
which cannot be disturbed in second appeal. 
We would have given our best considera- 
tion to this argument if the matter were 
res Integra , but we are not at the present 

a) 79 Ind. Cas. 852; 50 C. 057; 28 C. W. N. 261, 

(1924) A. 1. R. (C.) 874 

(2) 20 C. 579; 10 bid. Dec. (s. s.) 392. 


fendants but it was a confirmatory lease. 
It appears from the lease itself that the land 
was in possession of the defendant's father 
as a tenant and that after his death the 
defendants executed the lease to obtain 
recognition by the landlord. The concur- 
rent finding of the Courts below cannot be 
disturbed either on law or on the merits. 
The cross objection is accordingly dismissed 
but without costs. 

Appeal allowed : 
z. k. Cross-objection dismissed. 


BOMBAY HIGH COURT. 

Civil Application’ for Revision 
No. 294 of 1924. 

June 24, 1925. 

Present :— Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Coyajee. 

VAGH A JESANG— Defendant 
—Applicant 
versus 

jagjivax amri tlal desai- 

Plaintiff— Opponent. 

Landlord and tenant-Co-sharcr landlords-SuUto 
recover rent for excess land by some co-sharers, whe- 
ther maintainable. 

Where a tenant has been paying a certain rent m 
past vears for the land in his occupation it is net open 
to some of the co-sharer landlords to hie a suit seek- 
ing to recover from the tenant a larger amount ol ren\ 
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than has been paid in the past. Whether the claim 
made is one for enhanced rent, or a claim for rent lor 
ex. ’ess land taken in occupation l»y the K-nai.t.thc 
principle is the same, that the question must not be at 
the mercy of one sharer, but it must Ik* derided between 
the tenant and the whole body of the sharers entitled 
to claim rent as laud Lords. 

Application from an order of the Sub- 
ordinate Judge, Godhra, in Small Cause 
Suit No. 137 of 1923. 

Mr. R. U*. Desai, for the Applicants. 

Mr. II. M. Mehta, for the Opponents. 

JUDGMENT.— These are applications 
entertained under s. 25 of the Provincial 
Small Cause Courts Act in suits filed by 
the Desais of the village of Yinzol. The 
plaintiffs were not entitled to claim the 
whole of the rent. They are sharers to the 
extent of fourteen annas and seven and a 
half pies. The sharer entitled to the 
balance is not a party to the proceedings. 
The plaintiffs are claiming their share of 
what is payable by the tenants, at a higher 
amount than has been paid in the previous 
years, on the ground that although the 
bigha in these cases may be the same, the 
tenants are liable to pay additional rent for 
certain excess land in their occupation. It 
would not, therefore, be, strictly speaking, 
a suit for erihanced rent, but merely a claim 
that the tenants should pay the proper rent 
for the lands they are cultivating, the rate 
itself being admitted. But since these ten- 
ants have been paying certain rents in past 
years for the land in their occupation, it 
is not open to one co-sharer to file a suit 
seeking to recover from the defendants a 
greater amount of rent than has been paid 
in the past. Whether the claim made is 
one for enhanced rent, or a claim for rent 
for excess land taken in occupation by the 
tenants, the principle is the same, that 
the question must not be at the mercy of 
one sharer, but, if at all, must be decided 
between the tenants and the whole body of 
sharers entitled to claim rent as landlord* 
On these grounds we think the Judge 
was wrong in entertaining the claim of the 
plaintiffs who were entitled to only fourteen 
annas and seven and a half pies share of 
the increased rent from the defendants. 
The defendants would still be liable to pay 
the balance of the rent to the co-sharer 
and again they might be harassed by a 
claim for more rent on some entirely dif- 
ferent principle. If higher rents are to be 
asked for, then they can only bs asked 
for by the whole body of sharers (see Bal* 
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Krishna 


We, therefore, make the Rule absolute and 

amend the decree by directing that the 

amounts admitted bv the defendants as due 

% 

to the plaintiffs for rent be substituted for 
the amounts decreed. The applicants will 
be entitled to their costs of the Rule in all 
these applications. 

z. k. Rule made absolute. 

(1) 21 B. 151; II Ind. Dee. in. s , IU3. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 62 

of 1923. 

June 24, 1925. 

Present:— Mr. Justice Adami 
and Mr. Justice Sen. 

SAHDEO SINGH and others— Plaintiffs 

—Appellants 

versus 

KISHUN BEHARI PANDEY and others 
—Defendants— Respondents. 

Hindu lew- ■ Daughter succeeding to estate of father, 
position of— •Alienation Necessity — Alienee, ' whether 
entitled to partition. 

A Hindu daughter inheriting her fathers estate is 
a limited owner and is not entitled to alienate tha 
property absolutely without there being legal neces- 
sity therefor. She cannot bind the inheritance for 
her own personal debts or private purposes as against 
reversioners, but she can alienate the property for 
her own life ami effect ran be given to such alienation 
by jnrt ,f ion sought at the instance of the alienee. 
IP- ooO.coI.lj 

Appeal against a decision of the Addi- 
tional Subordinate Judge, Muzaffarpur 
dated the 22nd November 1922, reversing 
that of the Munsif, Samastipur, dated the 
31st January 1922. 

Mr. S. N. Hai, for the Appellants. 

Messrs Harnarain Prasad and Anand 
Prasad, for the Respondents. 

judgment. 

Sen, J.— The plaintiffs-appellants in- 
stituted a suit for declaration of their title 
to and for recovery of possession of 2 biqhas 
6 khatas and 191 dhursot land which they 
had purchased by a kobala, dated the 31st 
January 1J17, but from which they alleged 
that they had been dispossessed by the 
respondents in June 1920. The kobala was 
executed by one Mahaoti Ojhain, one of the 
two daughters of one Sham LalOjlia and 
the said vendor purported to convey tin 
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entire half share inherited by her as heir 
of her father Sham Lai Ojha. The re- 
spondents, on the other hand, contended 
that the entire properties alleged by the 
plaintiff s-appellants to have been owned by 
Sham Lai really belonged to Sham Lai's 
widow Mahaoti Ojliain, who had acquired 
her interest therein under two sanads ; that 
the said widow had by a deed of gift, 
dated the 30th June 1905, conveyed her 
interest to Damodar Ojha, grandson of 
Sham Lai Ojha by his other daughter 
Bhagawati Ojliain, who in turn purported 
to sell the entire interest for a sum of 
Rs, 1,300 byafco&a/a, dated the 5th November 
19iy’ The Munsif gave a decree in favour 
of the plaintiff. He found that the kobala 
put forward by the plaintiff was genuine, 
that the entire property had really been 
Sham Lai’s, having been acquired by him 
and that, therefore, Mahaoti Ojliain as one 
of his two daughters was entitled to a half 
share therein and had validly alienated 
that share in favour of the plaintiffsappel- 
lants The learned Subordinate Judge 
affirmed these findings arrived at by the 
Court of first instance and also found that 
the alleged deed of gift by Sham Lais 
widow in favour of Damodar Ojha .was 
illegal and invalid and that it had not been 
acted upon. He then proceeded to consider 
?be question as to whether the alienation bv 
Mahaoti Ojhain was under circumstances of 
fegal necessity. He found that there was no 
, * i necessity for the transfer and thus 
concluded that the kobala executed by her 
could not bind the property so conveyed. 

It is urged before us by the learned 
Advocate appearing for the appellants that 
fn any event the alienation in favour of the 
Sain tiffs would be binding during the life- 
Kme of Mahaoti Ojhain and that, therefore, 
n , vt nf Anneal below was in error in 
theTuU altogether. On behalf 
„Tth ^ respondents it if conceded that a 
V i o’M pr could alienate her share in the 
d Z°ritance such alienation being good 

w for her lifetime, but What is question- 
° n P ha a definite plot of land such as 
the’one the subject-matter in thissuit, could 
not be sold. 

It is also urged by the learned Advocate 

J , he respondents that the Court of Appeal 
[or the r l , come to a linding 

Jf'°Ve P Eas in favour of the appellants 
£ *11 as that in favour of the respondents 


are 


veil as mat iu ■ , , t 

both collusive documents and that, 
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therefore, the proper course for the Court 
of Appeal below was to dismiss the suit. 

With regard to the first point it is clear 
that Mahaoti Ojhain being a limited owner 
was not entitled to alienate the property 
absolutely without there being legal 
necessity therefor. She could not bind 
the inheritance for her own personal debts 
or private purposes as against reversioners, 
but she could do so only for her own life. 
It is also clear on the authorities that a 
daughter can alienate her own life-interest, 
and effect can be given to such alienation 
by partition sought at the instance of the 
alienee. In the present case Mahaoti 
Ojhain purported clearly to transfer the 
land in question as representing her half 
share in the inheritance. That being so, 
there does not appear to be any difficulty 
in the way of giving a declaration in favour 
of the piaintiffs-appellants that they are 
entitled to the half share of Mahaoti Ojhain 
in the inheritance, such interest to enure 
only for the lifetime of Mahaoti Ojhain. 
The piaintiffs-appellants must be left to 
such course as they may be advised to take 
for the purpose of getting partition of their 
acquired share according to law. But it 
is impossible in the circumstances of this 
case to grant the prayer for possession 

asked for in the plaint. 

With regard to the second point it does 
not at all appear clear that the learned 
Subordinate Judge has come to a definite 
finding upon proper materials that the 
kobala in iavour of the appellants was a 
collusive document. No doubt an obser- 
vation to that effect appears in the last 
paragraph but one of the judgment. But 
it seems hardly to amount to a finding 
of fact and cannot be taken to dislodge 
the clear finding of fact arrived at by the 
Court of first instance, after a due con- 
sideration of the evidence that the plaint- 
iffs’ kobala was genuine and for consider- 
ation. Moreover a case of collusion does 
not arise under the circumstances It has 
been found that the estate was of Sham Lai 
Ojah’s, that the plaintiffs vendor, one of 
the daughters of Sham Lai, was entitle 
to a half share thereof, and that she parted 

with that interest in favour of the veI ) do * 
the vendor admitting that the kobala was 

genuine and for consideration case of 

collusion between the vendor and the 

vendee can arise in these cirC ^ n S t f e C pl e ad d 
no such case was put forward in the plead 

ings. 
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The appeal will, therefore, be allowed 
in part. It is declared that the appellants 
are entitled to the half share of their 
vendor Mahaoti Ojhain in the estate of her 
father Sham Lai Ojha without prejudice 
to the rights of the reversioner or rever- 
sioners, if any, upon the death ofMakaoti 
Ojhain. The appellants are entitled to 
their costs from the respondents. 

Adami, J.— I agree. 

z. k. Appeal allowed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 203 of 1924. 

June 24, 1925. 

Present:— Sir Norman Macleod, 

Kt., Chief Justice, and Mr. Justice 
Coyajee. 

PANDIT JOTI KADAM-Plaintiff- 
Appellant 
vcvsus 

SAVLA PIRAJI KATE— Defendant— 
Respondent. 

Execution of decree— Application for execution made 
by person having no titlt— Title subsequently acquired , 
whtther can support application. 

Where a person who has no title whatever to execute 
ft decree makes an application for execution of the 
decree, he cannot remedy the defect by completing 
his title after the date of the application, and then 
try to execute the decree by virtue of that title. 

Second appeal from the decision of the 
Assistant Judge at Satara, in Appeal No. 
472 of 1922, reversing that of the Second 
Class, Subordinate Judge at Rahimatpur, 
in Darkhast No. 7 of 1922. 

Mr. S. R. Parulelcar, for the Appellant. 

Mr. S. R. Bakhale , for the Respondent. 

JUDGMENT.— We think that the de- 
cision of the Subordinate Judge was right, 
and that the authority relied upon by the 
Assistant Judge has no application. ' The 
applicant at the time he presented the 
darkhast had no title to the decree which he 
sought to execute. He had only a right 
under his own decree to obtain an assign- 
ment from the decree-holder of the other 
decree The applicant was given time by 
the Subordinate Judge to cite anv author- 
ity to support his proposition. He failed 
to do so. There is no authority that we 
know of which lays down that a darkhast- 
aar, who has no title whatever to execute 
the decree at the time of the darkhast can 
remedy the defect by completing the title 
after the date of the darkhast , and then try 
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to execute the decree by virtue of that 
title. 

We allow the appeal and restore the 
decree of the Subordinate Judge with costs 
throughout. 

z. k. Appeal all owed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 2210 of 1921. 

July 10, 1924. 

Present :— Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Chakravsrli. 
PRASANNA KUMAR DE MAHAJAN— 
Defendant No. 4— Appbllant 
versus 

NANIGOPAL DE-Plaintiff- 
Responden-p. 

Land Registration Act (VII B.C. of 1S76), s. 7S % scope 
of— Unregistered proprietor— Lessee, if can sue for rent 
—Assignee of rent , position of— Khatian, entry in— 
Part acceptance. 

Section 78 of the Loud Registration Act is no bar 
to a lessee of land recovering rent frem the tenants, 
although the person who should have been registered 
as the proprietor, and through whem he claims, has 
not l>een so registered, [p. 562, col. 1.] 

Section 78 of the Lmd Registration Act is, similarly, 
no bar to recovery of rent by an assignee from an un- 
registered proprietor, [ibid.] 

Sped Scrapat Hosxcin v. Tarini Prosad DobeyAl C. 
W. N. 141, relied on. 

It is open to a Court to accept a part of the entry 
in the khatian ami not to accept the rest of the entrv. 
[p. 5G2, col. 2.J 

Appeal against a decree of the Addi- 
tional Subordinate, Judge, Chittog'ng, 
dated the 20ih June 1921, reversing t hat of 
the Munsif, Hathazari, dated the 10th April 
1920. 

Babu Chandra Sekhar Sen, for the Appel- 
lant. 

Babu Biraj Mohan Majumdar, for the 
Respondent. 

JUDGMENT.— This is au appeal by 
the defendant against a decision of the 
Additional Subordinate Judge of Chitta- 
gong reversing a decision of the Munsif. 
Ihe suit out of which this appeal arises 
was a suit for rent. The plaintiff’s claim 
was that defendant No. 1« was the pro- 
prietor of a certain tafi/y and that defend- 
ant No. 18 had leased this out, in sadar 
patni right to the plaintiff in March 1915 
and that at the same time four years' 
arrears of rent from 1911 to 1915 had been 
assigned by defendant No. 18 to the plaint* 
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itf. Hie plaintiff further claimed that 
the defendants other than defendant No. IS 
were tenants under him and claimed rent 
at the rate of Rs. 17 S as a year. The 
ca.-e lor the defendants, other than defend- 
ant No. 18, was that they were neither the 
tenants under defendant No. 18 nor under 
the plaintiff and they asserted that neither 
of these persons had any title to any of 
the land. They say that their landlord 
was some other person named Raj Chandra 
ben and that they had been paying rent 
to him all along. The First Court dis- 
missed the suit but the Subordinate Judge 
held that the provisions ofs. 78 of the Land 
Registration Act, Act VII of 187G were no 
bar to the claim by the lessor. 

Four points have been urged before us 
on behalf of the appellant. First, it is 
said that s. 78 of the Land Registration 
Act is a bar to the claim. Secondly, it 
is said that the learned Subordinate Judge 
has relied for his decision upon the ad- 
missions of certain co-tenants of the defend- 
ants which, it is said, are not evidence 
against them. Thirdly, it is said that de- 
fendants Nos. 3 and 15 have died and that 
no substitution has been effected and that 
without the substitution the suit cannot 
lie. Fourthly, it is said that the learned 
Subordinate Judge must be deemed to have 
accepted the entry in the khatian and that 
that being so, he should have dismissed the 
suit. 

As to the first point there are decisions 
of this Court l hat s. 7 6 is no bar to a 
person in the position of the present plaint- 
iff recovering rent although the person 
who should have been registered as the 
proprietor and through whom he claims 
lias not been registered. One of the rents 
which are claimed in the suit was claimed 
by virtue of the assignment and it is sug- 
gested that so far as this rent is concerned 
s. 78 is a l ar. This Court, however, has 
otherwise decided [.See Sycd Serapat Hossein 
v. Tarini Prosad Uobey (1)] In the circum- 
stances, we think that there is no substance 
in the first point. 

So far as the second point is concerned, 
it appears that there was evidence on the 
record apart from the admissions upon 
which the learned Judge is said to have 
relied for it appears that the plaintiff ex- 
amined the landlord’s yomasla and that he 
deposed to the realization of rent of the 

(1) 11. 0, W. N. 1-11. 
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taluq from the defendants and proved the 
counterfoils showing such realisation. It, 
therefore, appears that the learned Judge 
relied on other evidence than the mere ad- 
missions of the co-tenants. 

So far as the third point is concerned this 
was not taken in the Court below and we 
do not think that it isopen to the appellant 
here. 

As regards the fourth point, we think 
that it was open to the learned Subordinate 
.fudge as he did to accept a part of theeniry 
in the khatian and not to accept the rest of 
the entry. There is, accordingly, nothing 
in this point. 

In the result, the appeal fails and must 
be dismissed. 

The Deputy Registrar’s costs as repre- 
senting the minor respondents have already 
been paid. 

N. h. Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 762 of 1923. 

June 24, 1925. 

Present :— Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Coyajee. 

G. I. P. RAILWAY COMPANY- 
Plaintiff— Appellant 
versus 

Haji TARMAHOMED HASAM- 
Dkfbndant— Respondent. 

Railway Company— Goads consigned for carriage 
Risk-Note Form “ B"-Consignmtnl of tins of oil- 
Dclivcry of empty tins— Loss of package— Liability of 
Railway Company. 

Where goods are consigned to a Railway Company 
for carriage under Risk-Note Form “11,’ the Railway 
Companv would only be liable for the loss of a com- 
plete package or of a consignment consisting of a 
complete package or packages, and even if a packago 
or packages are missing the Company would only be 
liable if the plaintiff can prove wilful neglect etc., as 
mentioned in the Risk-Note. [p. 5G3,col. l.J 
Where in such a case all the packages in the 
consignment are delivered to the consignee, the fact 
that the contents of some of the packages are lost 
does not make t'.ie Railway Company liable under the 
terms of the Risk-Note. [p. 503, col. 2.] 

In the case of a consignment of tins ot oil, n an 
the tins are delivered, then there is no loss of a 
package even although the tins delivered contain no 
uil when delivered to the consignee. 

Second appeal from the decision of the 
District Judge at Broach, in Appeal No. 4 
of 1922, amending that of the Subordinate 
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Judge at Broach, in Civil Suit No. 42 of 
1920. 

Mr. Binning, for the Appellant.. 

Mr. G. N Thakor (with him Mr. .1/. A”. 
Thakore), for the Respondent. 

JUDGMENT.-The plaintiff sued to 
recover Rs. 1,600 as the price of the con- 
tents of the plaint tins of oil. with interest. 
The Trial Court decreed the plaintiff’s 
claim to the extent of Rs. 957. The Ap- 
pellate Judge increased the decretal amount 
to Rs. 1,189-12-9. The Railway Company 
have appealed. It is curious to note 
that in so many of these Risk-Note cases, 
the parties fail entirely to realize what are 
the real issues in the case, and in second 
appeal they endeavour to remedy the defects 
which have occurred in the proceedings in 
the Courts below. The third issue in the 
Trial Court was : "Is the Risk-Note set up 
by the defendant Railway Company duly 
proved?" That was found in the affirmative. 
Then the second part of the issue was: “If 
bo, are the defendants absolved from any 
liability ?” Under the terms of the Risk- 
Note the defendants would only be liable, in 
any event, for the loss of a complete package 
or of a consignment consisting of a complete 
package or packages, and if a package or 
packages were missing, then the defendants 
would only be liable, if plaintiff could prove 
wilful neglect as mentioned in the Risk- 
Note. The Trial Court held that the defend- 
ants were not absolved from liability, ap- 
parently on the ground that plaintiff had 
proved that the loss had occurred by wilful 
neglect of the defendants. 

The question whether the defendants were 
liable at all, because they alleged that no 
complete package had been lost, does not 
appear to have been raised in the issues. The 
Judge really considered that the Railway 
Company were responsible for the oil that 
disappeared from the plaintiff’s tins, and 
decreed the plaintff's claim. There was no 
question also m the Trial Court, whether 
had there been a deviation of the route, or 
whether the unloading or reloading of the 

tms at Wan Bunder by the defendants was 
unjustifiable. 

In appeal the same faults of procedure 

wbiuT r6 -; i The Same iesue9 were raised 

cim f tb L 6 u p T ta m the case do not 
seem to have been discussed. It is difficult 

then to consider them if they are questions 
of fact in second appeal. 

The first question really is whether any 
W the plaintiff s packages h*ve been lost. 
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We have been referred to the decision in 
East Indian Railway Company v. Silkanta 
Roij (1) in which it was held that if in the 
case of tins of oil the tins are delivered, 
then there is no loss of a package even, 
although the tins contain no oil when deli- 
vered to the consignee The decision of 
Mr. Justice Fletcher to that effect depended 
on a decision of this Court, which has not 
been reported. However, we can quite 
understand how it came to pass that the 
Railway Companies asked the Legislature to 
sanction a form of risk-note so as to absolve 
them from liability, except in the case of a 
loss of a complete package. If a tin of oil 
disappears entirely, then undoubtedly it is 
lost. But a question would arise if the con- 
tents are partly lost and the tin is there, how 
much oil should be left in a tin so as to con- 
stitute delivery of the package. Other com- 
plicated questions might arise and the 
solution of the difficulties was found 
by absolving the Company from liability 
unless the package has disappeared en- 
tirely. 

We have now got the decision of this 
Court in B. B cCC. I. Railway Company v. 
Ambalal Sevaklal, (Civil Application No. 
19dof 1909, (unreported) which says 

“In this case we think it is quite clear 
that there has been no loss of a complete 
package forming part of the consignment. 
All the tins forming separate packages in 
the consignment were delivered to the con- 
signee. The fact that all the contents of 
some of the tins were lost does not make the 
Railway Company liable under the terms of 
the Risk-Note in Form B" 

That, therefore, would dispose of the case 
unless it could be found that the defendants 
had committed a breach of their contract. 
It was never alleged that there was such a 
breach of the contract as to make the defend- 
ants liable, apart from the terms of the 
Risk-Note, for any loss of the goods, and 
therefore, we ore not in a position to say 

that the conduct of the defendants in un- 
loading the goods at Wari Bunder and 
reloading them again, itself amounted to a 
breach of contract. 

There is no question of deviation in this 
case because the goods came to Bombay as 
they would ordinarily come to Bombay and 
it would not make any difference if they 

were unloaded at Wari Bunder and re- 
loaded again for being carried on to B B & 

Q.wl I ot Ca3 ' G7 *' ,4La 570: 19 C. I, J. iisj’h 



DDKHH MIA V. JA8DISH NATH RoV. 

C. I Railway line. On the question whe- 
ther it would be more convenient from an 
administration point of view that the goods 
should go to Dadar instead of to Waii 
Bunder, there is no evidence, so that we 
are unable to hold that there is any founda- 
tion for saying that the Comy any was guilty 
of a breach of contract under the terms of 
the risk-note. 

We think that the decision of the Court 
below was wrong and the appeal will be 
allowed and the suit dismissed with costs 
throughout. 


z. K. 


Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees 
Nos. 1326 and 1327 of 1922. 

March 17, 1925. 

Present Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

In No. 1326. 

DUKHU MIA and others— Defendants 
—Appellants 
In No. 1327. 

NIAMAT SARKAR alias NAIMUDDIN 
' SARKAR and others— Defendants— 

Appellants 

versus 

MAHARAJ JAGADISH NATH ROY 

BAHADUR— Plaintiff— Respondent. 
Bengal Tenancy Act <17 1 1 of 18S5). s. 50- Evidence 
Act [I of 1872), s. 32 (2)— Apical, second- llent, pay- 
ment of, at uniform rate for 20 years, whether question 
of law— Jamawasilbaki papers, admissibility of 
Entry of rale of rent, value of 
The question whether a tenant has held at a 
uniform rate for more than 20 years or back to the 
time of the Permansnt Ssttlement, is generally a 

question of fact and not of law. [p. 564, col. 2. J 

Alimuddin Mollali v. K. S. Bancrjee, 8C Ind. Cas. 
310; 41 C. L. J. 135; 29 C. W. N. 500; (192o) A. 1 R. 
(C.) 632, relied on. 

Jamawasilbaki and jamabundi papers are admis- 
sible in evidence under s. 32 (2) of the Evidence Act, 
but it must be clear that the persons who made them 
arc dead and that the papers were made in the 

ordinary course of business, [p. 565, eol.lj 

Duran Priya Clwudhury v. llazra Gain , 62 Ind. 
Cas 433- 25 C. W. N. 201 and bmed Ah v. Ilabibulla, 
S ind Cas. 38; 31 C. L. J. 66; 47 C. 266. referred to. 

An entry as to the rate of rent as distinguished from 
the amount of rent cannot be separated from othei 
entries in the jamawasilbaki papers as being : an entry 
not made in the ordinary course of business. IP- 56a, 

C0 Appeals against the decrees Ad- 

ditional District Judge, Dtnajpur, dated the 
27th February 1922. reversing these of the 
Munsif, First Court, at that place, dated 

the 21st. of March 1921. 

Dr. Barat Chandra Basak, with him Babu 

fiadhika Bavjan Ghva } for the AppeR aDt6, 


[90 1. C. 1925) 

Dr Duarka Nath M tiler, Mr. Girija Pra- 
sanna Sanyal, and Babu Indu Prokash 
Chatter jee, for the Respondent. 

JUDGMENT. 

Duval, J.— 1 These two appeals are 
brought I'V two tenants against an order of 
the Additional District Judge of Dinajpur 
in appeal upholding the respondent land- 
lords, contention that he was entitled to get 
enhanced rent from these tenants under 
s. 30, Bengal Tenancy Act, the presumption 
■rising under s. 50 having been rebutted. 
The landlord's case was that rent was not 
fixed and that the presumption under 8. 50 
did not arise as the rent varied at various 
items since the time of the Permanent 
Settlement. The Munsif found that the 
presumption of fixity of rent had not been 
rebutted as there had been no change in 
the rate of rent anyhow since 1849 and that 
jamaicasilbaki papers of an earlier date 
were not conclusive to show that the jamas 
did not exist back to the time of the Per- 
manem Settlement. The Munsf, therefore, 
disallowed the claim for enhancement and 
decreed the rent at the former rent. In 
appeal the learned Additional District 
Judge has mainly relied on the jamawasil- 
baki papers of 1226 as showing that the 
rate of rent as shown in these papers of all 
the jamas in the village was Re. 1 0-5 
nan das per btijha and admittedly the rate 
of rent in 1256 (1849) was Re. 1-9-7 per 
btijha. He, therefore, held that there had 
been a variation in the rent and for that 
reason the presumption had been rebutted. 
Now it has been held that the question 
generally whether the tenant has held at a 
uniform rate of rent for more than 20 years 
or back to the time of the Permanent. 
Settlement is a question of fact and not a 
question of law. In th» conMCtan ? 
refer to the case of Alimuddin Mollah v. 
K S. Banerjee (1) a decision which my 

learned brother was a party. . 

The main question, therefore, which arises 

in this appeal and which we have to con- 
sider is whether the learned Additional 
District Judge in coming to his decision 
hat there has not been uniform rate of 
, , rAm f i )P *ime of tbe Permanent Settle- 

moot has arrival at his finding by taking 

into considation^evidence^whi^le^al^ w 

“he jamu'asilbaki papers of 122* As I have 
remarked they were used in the Court of 

*$!£*“■ ’*”*"■* 
{00; (1925; A. X. K- (0-) 632. 
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the Munsif only to show that tlie jamas 
at present existing were not contained in 
them. That, of course, is negative evidence 
and does not carry us very far; for as it has 
been remarked both by the Munsif and the 
Additional District Judge the present jamas 
might not have existed as they might have 
been carved out of larger jamas appear- 
ing in these papers. The learned District 
Judge, however, has used the entry of 
Re. 1-0-5 gundas, which is the rate of every 
holding in the village as evidence for 
holding that these jamas, if existing, could 
not have been held, back to the time of 
the Permanent Settlement at the rate of 
Re. 1-9 17 gundas. It is urged on behalf of the 
appellants, however, that these jamawasil- 
baki papers of 1520 are not admissible as 
they are not legally proved. Suffice it to 
say that they came out of the zemindar's 
record-room. They are obviously papers 
kept in the ordinary course of business 
and they are over 100 years old and the 
only person responsible for any entry in 
them must, therefore, be by this time dead. 
The mere fact that no formal evidence was 
adduced to prove that the m in is dead who 
must if alive be over 120 years old does not 
appear to us to be very material. It is well- 


eptablished that jamawasilbaki and jama 
bandi papers can be admitted in evidene 
under s. 32 (2) of the Indian Evidence Aci 
but it must be clear that the persons wh 
made them are dead and that the paper 
were made in the ordinary course of business 
In this connection 1 would only refer to th 
cases of Durga PriyaChoudhury v. Uazr , 
Gam (2) and Umed Ali v. Habibulla (3 
In my opinion, therefore, the learned Ad'di 
tional District Judge had committed n 
error in accepting a natural presumptio: 
that the writer of these papers of 1225 B i. 
is dead. 

. Il . i8 ur S ed > however, that there is no nee. 
m j amawasilbaki papers to set out th 
rate of rent. The amount of rent is what i 
to be entered in such papers in th 
ordinary course of business; the entry o 
the nink is not an entry made in th 
ordinary course of business and so th 
entries are not entries which can b 
relevant under s. 32. I do not think that w 
can lay down that certain entries in what is 
clear statement as to the state of coliectio 
m a certain year are made in course c 
business and others are not. The zeminda 

© « T Ia j- 2 as - 45S; 25 w N. 201 

(3) 56 lad. Om. 33; 31 C. [<. J. 63; 47 C. 266. 
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might have had reasons a hundred years 
ago to have the rate entered and I cannot 
believe that these papers were made in 
anticipation of the present or other suit. 

I cannot hold that the entry as to the rate of 
rent can be distinguished from other entries 
in the jamawasilbaki papers as being entries 
not made in the ordinary course of 
business. I hold, therefore, that the joniar 
wasilbaki papers have been received in 
evidence not illegaly by the learned Ad- 
ditional District J udge. 

It is next urged that a new case was 
made in appeal which should not have been 
allowed. I se^ nothing in this contention. 
The whole record was before the District 
Judge and he read the evidence for and 
against the presumption of fixity of rent and 
dealt with it as he as a judge of fact was 
entitled to do. The fact that the learned 
Judge dealt with the case in a somewhat 
different way from the Mun»if is no reason 
to hold that the learned Judge acted 
illegally. 

It is also urged that, as a matter of fact, the 
jamawasilbaki papers are not good evidence, 
assuming that they were received in 
evidence, because of the register, Ex. H. in 
which the rate of rent appears to have been 
recorded as Re 1-8 sicca which is more or less 
thesumof Re. 1-9- 17; git ndas which is the rate 
existing in 1256. But. the learned District 
Judge has dealt, with the facts of the case 
and has pointed out that this Ex. H is 
defective and in parts illegible and that in 
many cases there were two different rates 
of rent set out in it, one shown by the 
Collector and the other by another officer. 
Exhibit H, therefore, as he rightly points 
out. does not. carry us very far. 

The learned Advocate further raises the 
question as tocertain remarks made bv the 
learned District Judge ns to the effect of 
slight variations in the rent. It is not 
necessary for me to discuss this point. The 
learned Additional District Judge himself 
has come to the finding of fact that the 
rent which was in 1226 only Re. 1 0-5yu?idas 
sic ci, 30 years later had advanced to 
Re. 1-9-17 gundas. This is a finding that 
there was a material, not a slight variation. 

Lastly the learned Advocate has stated 
That certain of the defendants who were 
tenants on the land were not on the record 
It appears that when the case came on for 
trial there was a petition by the defendants 
that certain co-owners in the tenancy were 
not before the Court and so the case could 
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Dot proceed. But at the trial this objec- 
tion was waived, and we do not know if 
there was anything material in this objec- 
tion : presumably there was not as it was 
not pressed, but I may only add if there 
were any other parties who should have 
been pari ies to the suit and who were not 
parties they would not be bound by the 
decree. 

In view of what I have said above I come 
to the conclusion that the finding of fact at 
which the learned District Judge has 
arrived has not been vitiated by anv mis- 
representation or misunderstanding of the 
evidence. It rested with him to weigh the 
evidence and we cannot say that there is 
any evidence on the record which should 
not be there. 

These appeals, therefore, must be dismissed 
with costs on the findings of fact arrived at 
by the Court of Appeal below. 

Suhrawardy, J.— I agree. 

it- b. Appeal dismissed, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 236 of 1924. 

August 18, 1925. 

Present:— Mr. Wazir Hasan, A. J. C. 

Lala NARAIN DAS— Plaintiff- 
Appellant 
versus 

DEBI DIN SINGH and others— 
Defendants— Respondents. 

Mortgage— Redemption postponed for long term , whe- 
ther clog on equity of redemption— Transaction, 
nature of — Appeal— Appellant, duty of. 

The postponement of redemption for a long time 
does not by itself operate as a clog on the equity of 
redemption, fp. 567, col l.J 

The true test in such a case is : was the transaction 
in its essence an advancement of a loan on one side 
and furnishing of a security for the same on the other? 
If the answer is in the affirmative, postponing the 
right to redeem to an inordinate length of time may 
reasonably lead to the inference that the intention was 
to kill that right and this will not be permitted by 
law. If, on the other hand, the transaction is in its 
reality more than or different from a pure transaction 
of a loan or security, the equitable doctrine of relief 
against a clog on the right to redeem has no applica-% 
tion. [p.oG7, cols 1 & 2.| 

An appellant must establish, before he can succeed, 
not only that the decision of the Court below might 
well have been different but that it ought necessarily 
to have been so. [p. 5G7, col. 2.] 

Second appeal against an order of the Ad- 
ditional Subordinate Judge, Sultanpur, 


DEBI din SINGH, [90 I. C. 1925] 

dated the 25th February 1924, confirming 
that of the Munsif. Musa’firkhana, dated the 
4th September 1922. 

Mr. Niamat UVah , for the Appellant. 

Messrs. Ali Zaheer and Bishambhar Nath 
for Mr. Bisheshar Nath, for the Rest ond* 
ents. 

JUDGMENT.— This is the plaintiff’s 
appeal from the decree of the Subordi- 
nate Judge of Sultanpur dated the 25th 
February l!)24 confirming the decree of the 
Munsif of Musafirkhana dated the 4th 
December 1922 The suit, which has been 
dismissed by the Court below, was one 
for redemption of a mortgage dated the 
21st January 1883 for a sum of Rs. 1,000 
in respect of an 8 pies share situate in 
five villages in the District of Sultanpur. 
The original mortgagor was one Mendai 
Khan and the mortgagees were Mahabir 
Singh, Shamsher Singh and Nageshar 
Singh. The mortgagor and the mortgagees 
are all dead. Mendai Khan’s heirs in 
law are defendants Nos. 10 to 13 and the 
representatives of the mortgagees are de- 
fendants Nos. 1 to 9. The plaintiff, 
Narain Das, is the purchaser of a share 
in the mortgaged property at an auction- 
sale. 

By the terms of the deed of mortgage 
the right to redeem was postponed till 
the expiration of a period of 200 years. In 
answer to the suit for redemption the de- 
fendants pleaded that the term of 200 
years was a bar to the claim for redemp- 
tion. The Courts below have accepted the 
defence and dismissed the suit. In second 
appeal it is urged on behalf of the plaintiff 
that the term postponing the right to re- 
deem to a period of 200 years was on the 
face of it oppressive opposed to the essence 
of a contract of mortgage and consequently 
a clog on the equity of redemption. This 
is an argument which has been considered 
by the Courts below and negatived. 1 
have to decide whether the Courts below 
have gone so hopelessly wrong that I heir 
decrees must be set aside. I am not pre- 
pared to so decide. 

In para. 16 of the written statement the 
defendants said that their ancestors had, 
as a matter of fact, paid the full price of 
the property in suit and for certain reasons 
advantageous both to the mortgagor and 
the mortgagees the form of the transac- 
tion agreed upon was to be that of a 
mortgage. The Trial Court took this de- 
fence into consideration an', on the 
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Strength of documentary evidence allowing 
the value of the property to be about the 
same as the mortgage-money came to the 
conclusion that the essence of the contract 
between the parties was one of a transac- 
tion of sale but for certain reasons it took 
the form of a mortgage. On that ground 
it held that the mere length of time 
fixed for redemption did not constitute a 
clog 

In the Court of Appeal the learned Sub- 
ordinate Judge held that there was nothing 
else in the deed of mortgage except the 
long term of 200 years which could give 
rise to the application of the doctrine of 
relief against a clog on the equity cf re- 
demption, and that the long term by itself 
was not a sufficient basis for such a relief. 
For this opinion of the learned Subordi- 
nate Judge there is authority in the case, 
of Zulfiqar Ali v. Suraj Prasad (1). 

On the question as to whether the 
essence of the contract was a sale or a 
mortgage the learned Subordinate Judge 
observed 


“ There is no proof on record beyond the 
evidence provided by the earlier sale-deed 
that any such considerations in fact were 
made at the time of the mortgage." But 
what proof can there be except a reason- 
able probability arising out of the circum- 
stances of this case ? The mortgagor and 
the mortgagees are all dead. Direct evi- 
dence was impossible. In my judgment 
the learned Munsif was right in drawing 
an inference from the view that though a 
mortgage was agreed upon for certain 
reasons as the apparent form of the trans- 
action the mortgagees paid the full price 
of the property mortgaged. That being the 
essence of the contract no question of clog 
does, in my opinion, arise in the case. The 
true test in all cases of this nature is : 
was the transaction in its essence an ad- 
vancement of a loan on one side and 
furnishing a security for the same on the 
other ? _ If the answer is in the affirmative, 
postponing the right to redeem to an in- 
ordinate ength of time may reasonably 
leal to the inference that the intention 
was to kill that right and this will not be 
permitted by law. If, on the other hand, 
the transaction is in its re ility more than 
or different from a pure transaction of a 
loan and security the equitable doctrine of 

Cas - 9 O. U J- 365; (192?) A. 1. R. 
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relief against a clog on the right to redeem 
has no application. 

The appellant must establish, before he 
can succeed, not only that th** decision of 
the Court below might well have g"ii<> in 
the contrary direction but that it must have 
been so: Sabakishore Vandal v f. >*»«/»■«- 
kishore Vandal (J). 1 am not satisfied that 
the appellant has established this. The 
result is that the appeal fails and is dismis- 


sed with costs. 

i K Appeal dismissed, 

,2) ■ 5 Inch (.'as. 303; 20 A. L .1. 22; M W. X. 
95- 20 C. W. X. 322: 33 C. t. J. 1 10; 12 A 1. -J - 21 

Horn. L. It. tiiO; 15 L W. 417: 3 ' M b. T 2JI; 3 P. L. 
T. 311; (1022. A. I. It. (P. C' 39 <l>. O,'. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. G12 

up 1H23. 

April 2d. 1925. 

Present:— Mr. Justice Su lira wardv and 
Mr. Justice Duval. 

BEHARl LAL MANNA— Defendant - 

Appellant 

versus 

MCRAL1 DHAR and another— Plaintiffs 
—Respondents. 

Hindu Lav— Debutter property— Mohunt, powers of 
alienation of —Unavoidable necessity— Burden of proof 
— Tenant under mohunt, whether can acquire right 
by adverse possession. 

The power of a mohunt to alienate dcbu*!cr pro- 
perty is limited to cases of unavoidable necessity. 
[p.5 r »0 % col. 1.1 

Abhiram Gosrami Mohant v. Shyama Charon Saudi, 
4 lnd. (’as. 449; .16 1 A. 148; 10 C Witf; U) C L. J 
284: 6 A. L. #1. II Bom. L R. 1231; M M L. J. 
510; 14 C.W.N. 1 <P. C ), reli.-d on 

A person deriving title from the holder of a limited 
interest in property is bound to prove the author- 
ity of the limited owner to make the alienation and 
ordinarily the onus would lie on him to prove t ho 
validity of the transaction. [ibid.\ 

A mohunt is incompetent to create any interest in 
respect of the muth property to end uro Iryond his 
lifetime. The tenant or transferee acquires* a riclit 
similarly limited, [ibid.] 

If the successor of a mohunt permits the. tenant to 
continuo in possession and receives rent from him 
during his life, the tenancy thus creat ul will be a 
new tenancy created by himself for his lifetime |ifif.f. 

It is within tho power of every successive trustee 
to continue the tenancy during his lifetime and con- 
sequently tho possession of tho tenant never becomes 
adverse to the successor of tho last muAuM [ifcij.j 

Appeal against a decree 0 f the Addi- 
tioqal District Judge, 24-Parganahs, dated 
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the 7th November 1922, affirming that of 
the Munsif, Second Court, Alipore, dated 
the 4th October 1920. 

Mr. Mohendra Nath Ray, Dr. Jadunath 
Kanjilal and Bibu Puma Chandra, for the 
Appellant. 

Dr. D work a Nath Mitter and Bibu Rama- 
prosad Hukherjee, for the Respondents. 

JUDGi/IENT.— This is an appeal by 
the defendant in a suit in which the plaint- 
iffs sued for enhancement of rent on the 
ground of rise in the price of staple food 
crops. The facts are that the land was 
debutter of certain Barals of which one 
Radhamidhab was the shebait who on the 
27th September 1889 granted a mourashi 
mokarrari palla to the defendant’s prede- 
cessors. There was a suit in the original 
side of the High Court for the better 
management of the property and the land 
now in suit was directed by the Court to 
be sold, presumably as a secular property 
for the realization of the costs of the suit. 
It was purchased by one Haridhon Dutt 
whose estate afterwards went into the hands 
of a Receiver from whom the plaintiff pur- 
chased the property. The defendant was in 
possession of the land at an annual jama 
of Rs. 6-2 and the present suit is 
for enhancement of the rent of that jama. 
The learned Munsif decreed the plaintiffs’ 
claim and enhanced the jama to Rs. 7-15 9. 
That decree was confirmed on appeal by the 
District Judge of the 24-Pargmas. 

The learned Advocate for the appellant 
has argued three points. He argued in 
the first place that the defendants’ 
mourashi mokairari tenancy having been 
recognized by successive owners, the 
plaintiffs are not entitled to maintain the 
present suit. On this point the learned 
Subordinate Judge found that that in 1909 
the Receiver brought a suit against the 
defendants’ predecessor for rent and in exe- 
cution of the decree put up the property 
to sale describing the same as an occupancy 
holding. It was purchased by one Madhu- 
kar on the 23rd November 1909 from whom 
the defendants purchased the holding on 
22nd November 1910. From these and other 
facts the learned Judge is of opinion that 
the defendants failed to prove that succes- 
sive owners recognized his tenancy as 
mourashi mokarrari. 

The. second point argued is that the 
d' .Vndnnt is either a mourashi mokarrari 
tenant or a trespasser and, therefore, 
ii. 30 (6) of the Bengal Tenancy Act does 
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not apply to the present case. This con- 
tention has no substance. The defendant 
is a tenant on the land. By virtue of long 
possession he has acquired at any rate a 
right of occupancy. The plaintiffs and 
their predecessors treated him as a tenant 
with ordinary right of occupancy. It can- 
not, t herefore, be said that he is a trespasser 
and, therefore, s. 30(6) does not apply. As 
to his being a mourashi mokarrari tenant 
the matter will be considered in connection 
with the next point. 

Lastly it is argued on the merits that 
having regard to the facts found and the 
recital in the lease granted by Radha- 
madhab, it should have been held that the 
lease granted to the defendants’ predeces- 
sor is a valid one and binding on the 
plaintiffs. It is also contended in view of 
these facts that the onus of proving that 
there was no necessity for the granting of 
the lease was on the plaintiffs and they 
having failed to discharge the onus, the suit 
ought to have been dismissed. It is urged 
that a shebait can transfer debutter pro- 
pprty for legal necessity, and, therefore, 
his position is similar to that of a Hindu 
widow. No authority has been placed be- 
fore us in support of this proposition. No 
doubt a sheba it or a mohunt has under special 
circumstances the power to alienate or 
grant a mokarrari lease of the trust pro- 
perty and so far the similarity of his posi- 
tion to that of a Hindu widow is maintain- 
able. But a Hindu widow has an estate 
in the property unknown to English Law 
and unlike any other that may be created 
under the general law. Though she gets 
a limited interest in the property, she has 
got powers which are not enjoyed by life- 
tenants; she cannot be removed from pos- 
session of the property but a shebait is 
liable to be dismissed for acts of breach of 
trust; she is not accountable to any one 
for the income of the property in her 
charge, whereas a shebait is subject to the 
rights of the beneficiaries to ask for ac- 
counts. The widow does not hold the 
estate in trust fur the reversioner, but the 
shebait, though not a trustee in the strict 
sense of the term, is the manager or cus- 
todian of the debutter property. The ques- 
tion that arises for consideration is whether 
a shebait can grant a mokarrari mourashi 
lease like the one in the present case, it 
is conceded by authorities that he can do 
so for unavoidable necessity. In the present 
case there is no proof that there was any 
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Busily for the granting of the lease. It All the points taken by the appellant hav- 
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is held in Abhiram Goswami Mohant v 
Shyama Charan Nandi (1) that it is well- 
settled law that the power of a mohunt 
to alienate dcbullcr is, like the power of 
a manager of an infant heir, limited to 
cases of unavoidable necessity. It is hardly 
necessary to remark that a person de- 
riving title from holder of a limited interest 
in the property is under necessity of proving 
the authority of the limited owner to make 
alienation and ordinarily the onus would 
be on him to prove the validity of the trans- 
action. In this case, as we have observed, 
there is no evidence to show that there 
was any necessity existing at the time when 
the mourashi mokarran patta was granted. 
It is also argued in this connection that 
the plaintiff’s claim is barred by limita- 
tion or in other words the defendant has 
by efflux of time acquired the status of 
a mourashi mokarrari tenant in the land 
in suit. This question has now been put 
beyond the range of controversy by their 
Lordships of the Judicial Committee in the 
case of Vidya Varuthi Tirlha v. Balummi 
Ayyar (2). There their Lordships have held 
that according to the well-settled law in 
India, a mohunt is incompetent to create 
any interest in respect of the muth pro- 
perty to endure beyond his life. The 
tenant or transferee acquires a right 
similarly limited. If the successor of the 
mohunt permits the tenant to continue in 
possession And receives rent from him 
during his life, the tenancy thus created 
will be a new tenancy created by himself 
for his lifetime. It is within the power 
of every successive trustee to continue 
tenancy during his life and consequently 
his possession in that never becomes adverse 
to the successor of the last mohunt. In the 
present case, however, there is no finding 
that the defendants ever asserted as against 
the successors of Kadhamadhab his moka- 
ran mourashi title. In fact the evidence, 
so far as it goes, shows that the holding 
Was described as an occupancy holding and 
no objection was taken to such description 
by the tenant. 

r (l r‘U! ld ‘« C ! a8 ', 4, ? ;3 „ G . n I A ' U8 i 3(3 0- ln <>3; 10 C. 

llm: h a 6.Vn 8 1 : (p "oT lr 18 »• 

62; 13 L W. 73; 3) M. L T 06. 3 I> L T 215- 20 
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failed, this appeal is dismissed with 
costs. 

M. B. 


Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Skconp Civil Appeal No 11)7 of 1924, 
August 10, 1925. 

Preseat .—Mr Wazir Hasan, A. J. C. 

13 HON DAI .MISER — Plainti ff— 
Appellant 
versus 

RAM PRASAD MISER and others- 
Defkn pa n is— Resp< >n dents. 

Civil Procedure (’••dr «.lcf V of I'JtiS), s. //—Res 
judicata— (Juc stion of title decided between parties— 
Redemption cf p>x>i>crty by plaintiff during pendency 
of previous suit— Dispossession— Suit to recover posses- 
sion, whether maintainable. 

Defendant obtained a decree for possession of cer- 
tain property against the plaintiff as reversioner to 
the estate of one />. During the pendency of that 
suit plaintiff obtained a decree for redemption of that 
property from a mortgagee and obtained possession 
thereof. He was subsequently dispossessed bv a 
transferee of the defendant ami brought a suit to 
recover possession of the property: 

Held, that thu decision in the previous suit on the 
question of title operated a9 res judicata between the 
parties and that the plaintiffs’ suit must, therefore 
fail. (p. '570, col. 2.] ' 

Appeal against a decree of the Sub- 
ordinate Judge, Sultaupur. dated the 8th 
February 1924. upholding that, of the Mun- 
sit 3 Musafirkhana, dated the 31st October 

ORDER 

Daniels, J. C— (April 8, 1025).— The 
only question in this appeal is one of re$ 
judicata. The plaintiff-appellant Bhondai 
Miser filed the present suit for possession 
of trees in Blots Nos. 907, 2 175, 1185 
and 1171 in village Madyawan on the 
allegation that defendant No 1 Ram Prasad 
inherited a 4th share in some of the trees 
while the plaintiff and defendant Nos 3 
to 5 were owners of all the rest. He further 
alleged that five years before the suit he 
paid Rs. 100 in redemption of a usufructu- 
ary mortgage of these trees executed in 

f 9 b J ?L aij Na i h » favour of Jokhu and 
Bern Madho and obtained possession Ha 

had been dispossessed bv the defends 
No. - Raj want Singh in whose favour the 1st 
defendant Ram Prasad has executed the 
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Bale-deed. Now in a previous suit between 
the parties to which the plaintiff made no 
reference in his suit, the 1st defendant 
Ram Prasad was given a decree for posses- 
sion of all the trees in suit as reversioner 
to Baij Nath as against the present plaint- 
iff Bhondai. On these pleadings a prelimi- 
nary issue of res judicata was tried first. The 
learned Subordinate Judge has dismissed 
the suit on the ground that though the 
right which the plaintiff claims in virtue of 
having redeemed the mortgage in favour of 
Jokhu and Beni .A I ad ho was not litigated 
in the former suit yet it had atisen prior 
to the institution of that suit and, therefore, 
ought to have been put forward by the 
present plaintiff as a defence. From the 
copies of judgments in that suit which are 
on the record I have been unable to 
ascertain whether that suit was filed before 
or after the 17th April 1!)1S which would 
be the date live years before the institution 
of the present suit. The original record 
of that suit may be sent for to determine 
the point. That record will throw light 
on another point also. It appears from the 
judgment of the Munsif that the two mort- 
gagees from whom the plaintiff claims to 
have redeemed were actually parties to the 
previous suit, but as the judgment shows 
that they were discharged during the course 
of the suit, the record may show on what 
ground they were discharged, and this 
may have a "bearing on the question whether 
the mortgagee right claimed is concluded 
by the previous judgment. 

Even if the alleged redemption of Baij 
Nath’s mortgage took place after the in- 
stitution of the suit of 1918 the plaintiff 
will still have to explain what right he 
had to redeem that mortgage in face of 
the adverse decision of title given against 
him in that suit. This, however, is not 
the point on which the case was decided in 
the Court below and the plaintiff did not 
come prepared to meet it. 

Mr. S N. Roy, for the Appellant. 

Mr. K I\ Misrn, for the Respondents. 

JUDGMENT. 

Wazir Hasan, A. J. C.-(August ]°< 
192. r >)— This appeal was first heard under 
0, XLI, r 11, of the 0 P. C., and the facts 
are stated in the order dated the 3rd April 
1925 admitting the appeal for notice. It 
will serve no useful purpose to repeat the 
facts in this judgment. The only issue for 
d. ision is whether the plaintiff-appellants 
carois barred by res judicata. I have no 


doubt in my mind that it is. The respond- 
ents brought a suit to recover this property 
as against the appellant and other persons 
and the title on which the suit was founded 
was that the respondent, Ram Prasad, wa 9 
the neaiest reversioner to the estate of 
one Baijnath to whom the property in suit 
admittedly belonged. Ram Prasad's title 
succeeded and he obtained a decree as 
against the plaintiff appellant. It appears 
that either during the pendency of the 
suit or soon afterwards the appellant re- 
deemed a usufructuary mortgage existing 
on the property in suit and obtained pos- 
session. His defence as against the plea 
of res judicata is that the redemption having 
taken place subsequent to the institution of 
the previous suit the decision in that suit 
did not operate as res judicata. This is a 
fallacious argument. On the question of 
title that decision is clearly res judicata 
and the plaintiff-appellant cannot be allowed 
to go behind it by pleading the subse- 
quent redemption for the simple reason that 
he had no title to redeem. 

The appeal fails and is dismissed with 
costs. 

z. k. Appeal dismissed, 


CALCUTTA HIGH COURT. 

Appeal fkom Appellate Decree No. 1490 

of 1 922. 

March 31, 1925. 

Present:— Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

SASHI MOHAN TARKASASTRI and 

others— Plaintiffs— Appellants 

versus 

MEAJAN HAJI and others-Depf.ndants— 

ReSPONi ENTS. 

Landlord and tenant— Raiyati holding-Sale in exe- 
cution of decree for rent- Interest, high rate of, 
mentioned in kabuliftt- Auction-purchaser, whether 
bound by rate of interest. . 

Where a permanent raiyati holding is sold in 
execution of a decree for arrears of rent and the sale 
processes contain no indication of the stipulation alout 
payment of interest on arrears of rent contained m 
the kabuliyat executed by the previous tenant, the 
auction-purchaser is not liable to pay interest at the 
rate mentioned in the kabuliyat, as the rate of interest 
is not an ordinary incident of a tenancy of which 
the auction-purchaser can he presumed to have had 
knowledge, [p. i >71, col. 2.1 . 

Appeal against a decree of the District 

Judge, Noakhali, dated the 9th of March 
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1922, affirming that of the Munsif, First 
Court at Lakhipur, dated the 27th of 
Februaiy 192U. 

Babu Tarakeswar Nath Hitter for Babu 
Nagendra Nath Bose, for the Appellants. 

Babu \iukund Behary Mallik and J/a/ien- 
dn Kumar Ghoa, for the Respondents. 

JUDGMENT.— The only question in- 
volved in this appeal is as to the rate of 
interest which the plaintiff is entitled to 
recover for arrears of rent. The kabuliyat 
creating the tenancy was executed by 
Aminuddi Meji in l '73. One of the terms of 
the contract was that “In case of default in 
paying a Icist I shall pay interest at the rate 
of Rs. 6 4 percent, permensem: If notwith- 
standing this I withhold the paymentof rent 
you will be entitled to realise the arrears of 
rent with interest and damages by insist- 
ing a suit." The presentsuit was brought by 
the landlord for recovery of arrears of rent 
with interest at 75 percent annum for over- 
due instalments. He also claimed damages 
at 75 percent, on arrears of cesses. The 
learned Munsif was of opinion that the 
clause was penal in its character and, there- 
fore, the plaintiff was not entitled to recover 
interest at such a high rate as 75 per cent per 
annum. He accordingly decreed the plaint- 
iff's claim for arrears of rent with damages 
at 25 per cent. The learned District Judge 
on appeal has observed that there can be 
no doubt that the clause that not only shall 
interest be at 75 per cent, but also that 
damages will be payable is a penal one 
and it is, therefore, in the discretion of the 
Court to allow reasonable compensation 
instead of the penalty. In this view he 
agreed with the First Court and dismissed 
the appeal. 

In appeal it is argued that the construction 
put upon the kabuliyat by the Courts below 
is wrong and that under the law the plaint- 
iffs are entitled to recover interest at the 
rate claimed. With regard to the construc- 
tion of the kabuliyat we do not agree with 
the view taken by the Courts below. If any 
term may be called penal in it, it is the term 
relating to damages in default of payment 
of rent at the stipulated time. But it is 
not necessary to consider this matter 
further. 

The more important question that arises 
in the present case is whether under the 
stipulation in the kabuliyat payment of in- 
terestat the rate of 75 per cent, perannum is 
recoverable. It appears that the kabuliyat 
creates a permanent raiyati holding but not 


5ASHI MOHAN TARKaSaSTRI V. MEAJAN HAJI. 01 1 

a uwkarrari holding. It also appears that 
the holding was sold for arrears of rent in 
1S99 and purchased by the defendants. 
The quesi ion, therefore, that arises is whe- 
ther the plaintiffs are entitled to recover 
from the defendants who are auction- 
purchasers in execution of a rent-decree, 
the interest at the stipulated rate. In 
support of the appellant's contention re- 
liance is placed upon the Full Bench deci- 
sion of this Court in the case of Lai Gopal 
Dutt v. Manmatha Lai Putt { 1). Theie it 
was held that an auction- purchaser at a 
6alein execution of a rent-decree of a tenure 
is liable for interest at the rate mentioned in 
the kabuliyat and not at the rate mentioned 
in s. 67 of the Bengal Tenancy Act. The 
facts of that case were that a tenure of 5U0 
biglias with a jama of Rs 285 and odd was 
sold in execution of a rent-decree and 
purchased by the defendants who were 
co-sharer landlords. On these facts the 
Full Bench held that the defendants were 
liable to pay interest at the stipulated rate. 
On behalf of the respondents reliance has 
been placed upon the decision of this Court 
in the case of Annadamoyi Dcbi v. Sauda - 
mini Debya (2;. In our judgment the facts 
of that case are similar to those in the 
case before us and the ratio of that decision 
is applicable to the present case. In that 
case a ra lyati holding was sold but in the 
sale processes no indication was given 
of the stipulation about interest. The 
learned Judges were of opinion that the 
defendant was not liable to pay the hi^h 
rate of interest as it was not an ordina°rv 
incident of a tenancy of that character and 
they approved of the dictum of Baneriee J. 

!? Sen V - Tra > lnk, »Ji Nath Roy, 

(dr. the distinction between usual and 
unusual terms of a contraot of tenanev 
is a distinction which should be taken into 
. . , i in determining whether the 
incident in question continues to attach to 
the tenancy, notwithstanding its sale for 
arrears of rent’. Annadamoyi Debi's case 
(2) is attempted to be distinguished on the 
ground that in that case it was a simple 
raiyati whereas in the present case 

11 1 r a lie, ; manent niyati holding 

R 0 ! heref,>r % th f P r ‘ nci ' ,le of Hie FuU 

Bench case of Lai Gopal Dutt v. HaZ 
(t) 32 C. 258; 9 C. W. N. 175. 

!?j.)S 9 C L - J333 = * O.W.N. 

803? 26 3l5: 3 °- W - N - 13 Deo. („. 8 .) 
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vuitha Lai Dutt (1) should apply. Section 
179 of the Bengal Tenancy Act admitted- 
ly does not apply to such a lease because 
it is not a permanent mokarrari lea=e. In 
the Full Bench case as I have observed 
the facts were that the defendant at the 
time of his purchase at the auction was 
aware of the special stipulation being 
one of the lessors. Maelean, C. J., referred 
this to this special circumstances of that 
case: “In the present case the purchaser 
certainly cannot complain, he was one of 
the original lessors, and must be taken to 
have notice of the terms of the lease, if that 
were necessary". After making this obser- 
vation the learned Chief Justice adds: 
"But apart from any such consideration, 
the lease had not expired: and the purchase 
must be taken to have been made subject to 
the conditions of the lease". The only other 
judgment in the case was that of Rampini, 
J., who depended entirely upon the special 
features of the case for his decision. The 
learned Judge observed: “Then in that case 
[Kali Nath Sen v.Trailakliya Nath Roy (3)] 
the tenancy was not put up to sale subject 
to the terms of the kabuliyat executed by 
the former tenant. But in this case it i6 
clear that the tenure was sold subject to 
the terms upon which it was held. More- 
over, in this case the purchasers are some 
of the proprietors of the tenure held under 
the kabuliyat of the terms of which they 
must have been well aware". It is evident 
from this remark that what influenced 
the learned Judges in that case was that 
the defendant with full knowledge of 
the terms of the contract and the 
special incident of the tenancy had 
purchased it and should not, therefore.be 
allowed to turn round and deny liability 
under the contract. In the present case 
the sale certificate described the holding 
sold simply as a raiyati of 9 cottas and 5 
gundas of land with Rs.19 as jama. It cannot, 
therefore, be contended that the defendants 
had notice of this special term of the 
contract. Reliance has also been placed 
on behalf of the appellant on the case of 
Narendra Nath Sarkar v. Moniruddi 
Howladar (4). There also Maclean, C J., 
with the concurrence of Geidt, J., held that 
though the rate of interest was exorbitant 
it was recoverable from the defendant. 
That was a case of a howladari tenure and 
not a raiyati tenure and it does not appear 

(4) 69 Ind. Chs. 109; 35 C. L. J. 209. 


from the report that the auction-purchaser 
in that case was not aware of the terms of 
the kabuliyat. 

In the above view, though we do not 
accept the reasons of the Courts below, 
we think that their decision is substantially 
correct. We accordingly dismiss this 
appeal with costs. 

z. k. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. 66 or 1925. 

July 22, 1925. 

Present : — Mr. Simpson, A. J. C. 
EAST INDIAN RAILWAY Co.- 
Defen'dant— -Applicant 
versus 

Firm MOEA RAM-GAJA NAND- 
Pmistiff— Opposite Party. 

Railways Act (IX of lS90),s. 77 -Damages, suit for 
— Son-delivery of goods due to loss — Notice, whether 


lecessary. 

Notice under s. 77 of the Railways Act is required 
n all casts in which the. loss of poods is alleged by 
he plaintiff. If the plaintiff alleges non-delivery 
vithout stating what the cause of non-delivery is, and 
t appeai-s upon the trial that in fact non-delivery was 
lue to loss, then the plaintiff fails if he has not given 
lot ice under s 77. A case of non-delivery may or may 
lot he a case of loss _ If it is a case of loss, then 

lotice is required, [p. 573, col. l.j _ 

Seth Milk-hand v. Agent, G.I.l Ry.Co,. J Ind^Css. 

10?; 1 1924, A. I. R. (X.) 2S8 

Special Manager. Court of Wards, llalrampur M Ind. 
las 139: 12 O. I,. J 162. 2 O. « 25!; A. 1. 
I. (0.) 419, Caumpore Cotton Mills Co., Ltd. v. Great 

'ndian Peninsular Railway .1 
153 ; 21 A. L. J. 223; (1923) A. I. R. (A.) 301, Nadiar 
J hand Shalia v. Wood, 3o C. 1 >4; 1- C. VV • 5 • 

l*m Bengal Railway Co Ltd. v. Radhik a Mohan 

\’ath. 72 Ind. Cat. 714: 28 C. W .h. W I W 
t. (C.) 397, Madras d Southern Martial la Co. 

Ad v. Hardoss Ilanmali 6 ?S« 41 p]i 

171: 35 M. 1- 3. 35; 21 M. L. T 38: 8 I , \\ . 340 Bait 
’ndian Railway Co. v.Jethmu l Ramanaml 20 B. G6. 

; Bom. L. R 495. and East India /^du.a.v Co v Gop.- 
■nm Gourishankar, 73 Ind. (as. 642; (1924) A. I. K. 
Pat.) 315, referred to. . 

Application for revision against an order 

,f the Munsif, Biswan Sitapur, dated the 

!8th February 1925. 

Mr. G. N. M ulcer ji, for the Applicant. 
ORDER.— This is an application undei 
, 25 of the Small Cause Courts Act 1 he 

v. » wh» 
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the consignment reached Biswan, the box 
was broken and some of I he d<jth was 
missing. The learned Munsif, sitting as a 
Small Cause Court, do-rced the plaintiff’s 
claim in part.He gave a decree for Us. .‘»4-S I) 
with interest proportionate to costs. 
The present application raises a single 
point of law, namely, that the plaintiff's 
suit ought to have been dismissed because 
the Railway was entitled to notice under 
s. 77 of the Railways Act. This point was 
decided in reliance on Seth Mulchand v. 
Agent , G. I. P. By. Co. fl). The report I have 
seen is in 79 lnd. Cas. 602. That ruling had 
been considered and dissented from by a 
learned Judge of this Court in B. (t A. IV. 
Ry. Co. v. Special Manager, Court of Wards, 
Balrampur (2). 

I do not propose to go through the 
authorities. It is sufficient to say that notice 
under s. 77 is required in all cases where 
the loss of goods is alleged. If the plaint- 
iff alleges non-delivery, without stating 
what the cause of non-delivery is, and it 
appears upon trial that in fact non-delivery 
was due to loss, then the plaintiff fails 
if he has not given notice under s. 77. A 
case of non-delivery may or may not be a 
case of loss. If it is a case of loss, then not ice 
is required, la the present case it is admitt- 
ed that no notice was given. The case 
is one of loss. The issue was: “Are the 
defendants or any of them liable for the 
lo6s of goods and for profit as claimed." I, 
therefore, find that notice was necessary 
and that the case ought to have been dis- 
missed because there was no notice. 
Although I do not propose to discuss or 
review the oases, I have looked at a consider- 
able number of cases cited by the Counsel for 
the appellant. There are Cawnpore Cotton 
Mills Co., Ltd. v. Great Indian Peninsular 
Railway (3),Na diar Chand Shah v. Woodii), 
Assam Bengal Railway Co. Ltd v. Radhika 
Mohan Nath(f>), Madras & Southern Mark it la 
Railway Co., Lid v. Hardoss Bawmali Doss 
(6), East Indian Railway Co , Jethmull Ram- 


il) 70 lnd. Cas. 602; (1924) A. 1. It. (N.) 288 

(3) 71 lnd. Cas Clt; 45 A. 353; 21 A. L. J. 223; (1923) 
A. I. K. (A.) 301. 


J4) 35 0. 194; 12 0. W. N. 450. 


(0 ) 397 kd ' Ca3 ' 714: “ W ' N ' 438; (1023) A ’ 1 R 

iIwi«S» llt8 ' 1;ls M - L - J - 35; !4 “’ 


GARLICK & CO. * IS 4 

nand (7) and East Indian Railway Co. v. 
Gopiram Gourishanlcar ( 8). T have also con- 
sidered suc-h cases as support the plaintiff 
decree-holder, but 1 find that they have 
either been overruled or dissented from by 
other Courts. 

I set aside the judgment of the Small 
Cause Court and dismiss the suit. 

No order as to costs. 

Order set aside. 

(7 » 2li B. CC9; 4 Bom. L It. 495. 

.Si 73 lnd. Cas. CI2; (192 P A. I. It. < Pat.) 315. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Revision - Application No. 25 of 1924. 

January 28, 1925. 

Present Mr. Kennedy, J. C., and 

Mr. Rupchand Bilaram, A. J. C. • 

PREM-JI Ml'LJI— Plaintiff— Applicant 

versus 

GARLICK and Co.— Defendants— 
Opponents. 

Vendor and purchaser— Sale of floods— Breach by 
purchaser— Part purchase-money not appropriated to 
loss , forfeiture of. 

In I hr* case of an allegro! breach of contract by n 
buyer, the seller cannot forfeit any amount paid by 
the buyer as part purchase-money, where the seller 
has not claimed to appropriate the amount against 
any loss suffered by him in consequence of the breach, 
but has rather expressly reserved his right to institute 
a suit in lh- proper Court for the recovery of any 
amount that may lie due to him (p. 375, col. 1.] 

Application against a decree of the 
8mall Cause Court, Karachi. 

JUDGMENT.— This is an application 
under s. 25 of Act IX of 1887 against the 
decree passed by the learned Small Cause 
Court Judge, Karachi, dismissing the 
plaintiffs’ suit. The suit relates to the 
return of Rs. 750 and interest thereon said 
to have been paid by the plaintiffs (ap- 
plicants) to the defendants as part purchase- 
money of 250 feet boring rods and 250 feet 
tubes which the defendants had failed to 
supply. 

it appears that Visram Narsi and Company 
had negotiated with the defendants (oppon- 
ents) for purchase of the boring rods and 
the tubes. There was some correspondence 
between the parties about the rates at which 
the order for rods and tubes of certain 
sizes and lengths could be placed with the 
home suppliers resulting in a telegram 
being sent by \ isram and Co. agreeing to 
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buy at those rates. On the 29th September 

1919 the defendants wrote to Visram and 
Company that they were in receipt of their 
telegram ordering 250 feet boring rods 10 
feet in length and 250 feet tubes at 10 feet 
length which they were ordering for them 
from England. They asked for a cheque of 
Rs. 500 as an advance against this order. 
Visram and Company handed over this letter 
to the plaintiffs as they placed this order 
with the defendants on behalf of the plaint- 
iffs. On the 15th October, 1919 the plaintiffs 
informed defendants that they were the 
parties responsible for the rods’ and tubes 
and sent them a cheque for Rs. 250 only. 
On the 9th December 1919 the defendants 
wrote to plaintiffs that they had received 
intimation from London that the order 
for 250 feet of boring rods and 250 feet 
tubes 10 feet long had been booked at 
certain rates and that they expected that 
the rods and tubes would be shipped dur- 
ing that month. On the 22nd January 

1920 the defendants sent a bill to the 
plaintiffs for Rs. 417-10-Gas the value of 
250 feet boring rods and intimated to them 
that Rs. 250 paid in advance would be 
credited to the plaintiffs against the cost 
of the tubes. On the 4th February 1920 
they again sent an amended bill claiming 
only Rs. 217-10 G instead of Rs. 417-10 G 
after giving credit for Rs. 200 out of 
Rs. 250 in their hands and stated that the 
balance of Rs. 50 were, being retained 
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naturaHy demurred to taking delivery of 
-oOJ feet of tubes instead of 250 feet only 
home correspondence followed. The de- 
fendants contended that the contract was 
for 2300 feet of tubes and that their letter 
of the 29th September 1919 was written 
under a mistake. They relied on certain 
previous correspondence carried on by them 
with Visram .\arsi to show that they had 
offered to sell to Visram 250 tubes 'of 10 
feet length and not 250 feet of tubes. They 
asserted that the plaintiffs were bound to 
take delivery of 250 tubes of 10 feet length. 
Ultimately the defendants, however, offered 
without prejudice to their legal rights, to 
tender to the plaintiffs 25 tubes on payment 
of certain extra charges and intimated to 
them that rodsand the tubes had been des- 
patched to Karachi and that delivery could 
be had of the goods on payment of the bal- 
ance of the amount due to Messrs. William 
Jack and Company. Unfortunately however 
for the parties, the rods were lost in transit 
and Messrs. William Jacks and Company 
were not in a position to deliver the rods with 
the result that no delivery either of the rods 
or the tubes was effected. Some further 
correspondence followed and ultimately the 
plaintiffs tiled this suit for the recover}’ of 
Rs. 750 paid by them to the defendants 
with interest thereon. 

The learned Judge held that the order 
placed with the defendants was not for 250 
feet tubes but for 250 tubes each tube 


towards the cost of the tubes. By their 
letter of the 9th February 1920 the plaintiffs 
requested the defendants not to_ insist on 
the immediate payment of Rs. 217-10 6 and 
promised to pay the whole amount when the 
tubes had arrived. But in view of the letter 
of the defendants dated the 20th February 
1920 insisting on immediate payment of 
the bill for the rods and claiming '.'per cent 
interest if the payment was delayed and 
also in view of the'defendants having again 
submitted an amended bill for 11s. 317-10-6 
claiming their right to retain Rs. 150 instead 
of Rs. 50 as deposit against the tubes, the 
plaintiffs in order to avoid payment of any 
interest sent a sum of Rs. 500 to the de- 
fendants towards the purchase price of 
rods and the tubes. It appears that in the 
meantime the tubes had arrived but instead 
of the tubes being only 25 each of 10 feet 
length they were 250 tubes of 10 feet length 
or 2500 feet of tubes. On the 30th March 
1920 the defendants claimed £5G1-13-1 as 
the value of the tubes. The plaintiffs 


being 10 feet in length and that as the 
plaintiffs had repudiated the contract be- 
fore the tubes had arrived by refusing to 
take delivery of the rods the defend- 
ants were absolved from proving that 
they were in a position to perform their 
part of the contract by delivering the rods- 
and that the plaintiffs having committed 
the breach of the contract were not entitled 
to recover the amount. The learned Judge 
has evidently treated the whole sum of 
Rs. 750 as deposit or earnest-money liable 
to be forfeited on failure of the plaintiffs 
to perform their part of the contract. 

With regard to the first point, whether 
the contract was for 250 feet tubes or for 
250 tubes of 10 feet each, taking into con- 
sideration the whole correspondence coupl- 
ed with the uncontradicted evidence of 
Visram that he had personally explained 
to the defendants his wants, the fact that 
for 250 feet boring rods one would expect 
to buy only 250 feet tubes and not 2500 
feet tubes, the fact that only a small sqnj- 
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of Rs. 250 was, in the first instance, ex- 
pected as an advance against the price 
and also the fact that when the rods 
arrived, the defendants were prepared to 
retain only a sum of Rs. 50 as a deposit 
against the price of the tubes, we think 
that the learned Judge was in error in 
holding that the letter of the 29th Septem- 
ber 1919 which confirmed the terms of the 
contract between the parties was written 
undera mistake, and did not correctly express 
the contract between the parties. We think 
that the learned Judge was also in error 
in treating the whole sum of Rs. 750 as a de- 
posit liable to forfeiture on failure of plaint- 
iffs to perform their contract. Rupees 500 
were admittedly paid as part purchase- 
money. The defendants had not claimed 
to appropriate this amount against any loss 
which they had or could have suffered in 
consequence of the alleged breacli of con- 
tract. They expressly reserved their right 
to institute a suit in a proper Court for the 
recovery of any amount that may be due to 
them. Under the circumstances the claim 
of Rs. 500 at least could not be dismiss- 
ed. 

We also cannot understand the finding 
of the learned Judge that the plaintiffs had 
refused to take delivery of the rods at. the 
proper time and the defendants were, there- 
fore, absolved from proving that they were 
in a position to perform their part of the 
contract in respect of the rods. There is 
nothing in the correspondence to show that 
the plaintiffs declined to take delivery of 
the rods. All that they asked was that they 
should be permitted to pay the purchase- 
money when the tubes arrived. The de- 
fendants never treated this as repudiation 
of the contract, but asked for payment of 
interest, and in order to avoid payment of 
interest, the plaintiffs at once sent them a 
sum of Rs. 500 which was in excess of the 
sum demanded. The plaintiffs were in no 
way to blame for not taking delivery either 
of the rods which were lost in transit or 
of the tubes which were tendered to them 
subject to the payment of certain extra 
charges for which they were not liable and 
are entitled to the return of their money. 

We set aside the decree of the lower 
Court and pass a decree in favour of the 
plaintiffs for Rs. 83G-G-0 with interest at 
h per cent, per annum on Rs. 750 from 
date of suit to payment and costs through- 

Dc me set aside. 
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CALCUTTA HIGH COURT. 

Appeal fkoji Orders Xos. 50 to o'? of 1921. 

April fi. 1925. 

Present:— Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

AMBIKA OHARAS' BHAKTA- 
Defen dan r— A ppellant 
versus 

RAM PROSAD CHAT TRIM HE and others 
—Plaintiffs — Resi-ox denis. 

Limitation .trf « IX of /."»/ >\ Srh. 1, Art //-.l — 
Cinl Procedure CV.fr ..tr? V ■•/ /."ms :), o. XXI, it. 
HHJ, 10l t It Landlord and annul- /.’hvivv for 
arrears of md—Z'ak of holding- Purchase Igi land * 
lord— Order uud r r. I>'l restoring person d i*po$&;ssc d 
to possession— Suit Ini landlord t>< rcrorcr p assion 
of holding on ground of abandonment —Limitation. 

The suit contemplated in r. 103 of O. XXI 
of the C\ l\ C. is a sub by a person who is kept 
out of pKsession ofpiv.p rJy purchased in execution 
of a decree unci claims possession under his auction- 
purchase. Th*» rule does not concern itself with nay 
other cause uf action which such person, apart from 
his character as auction- purchaser, may have against 
the defendant. If a suit is brought under r. 103 
within the statutory p*riod, the right to bring a 
suit to establish the claim of the plaint ill as auction- 
purchaser for possession of the property is h,$t. Hut 
if he has any other cause of action against the defend- 
ant cannot he said tint the rule bars his suit 
based on such cause of action |p. 570, cols. 1 & 2.1 

Plaintiff obtained a rent-decree against a tenant 
and in execution of that decree purchased and ob- 
tained ]M>ssession of the holding of the judgment- 
debtor. Defendant thereupon made an application 
under r. UK) of O. XXI of the V. P. U. alleging die. 
possession in execution of the decree and praying 
for restoration of possession. This application* was 
allowed and more than a year after the date of tho 
order allowing the application plaintiff brought a 
suit for possession of the holding on the allegation 
that his tenant having parted with the holding 
wrongfully, the plaint i.T was entitled to re-enter: 

/Md. that plaintiffs suit was not one under the 
provisions of r. 103 of O. XXfof the* 0. P. C but 
was based on an entirely different cause of action 
and that, therefore, it was i.ut governed bv Vrt II \ 
of Sch. I to the Limitation Act and was 
quentlv not barred by time. [p. 577. col. 1] 

Appeal against the orders of the Subor- 
dinate Judge, Howrah, date.l the 5th of 
July 192.5, reversing those of the Mnnsif. 

June HIM 11 ’ ^ uberia ’ dateJ 2dth of 

peUanf ,Ja?l Kumar iIukher jee, for the Ap. 

Dr. Sara t Chandra Basah and Babu 
Radhika Uanjan Guha, for the Respond! 

. JUDGMENT.-This case raises an 
interesting question which does not seem 

m, ha . ve conie up for consideration before 
™ e . fac . ts are the plaintiff- respondents 

obtained a rent decree against the Vi” of 
the tenant Gaganeswnr Mondal and in 
execution of that decree purchased aui 
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took, possession of the, holding in suit. 
The defendant? thereupon alleging dispos- 
session made an application under 0. XXI, 
r. 100, C. P. 0., for restoration of possession. 
On the 26th June 1917 order was passed 
in their favour under 0. XXI, r. 101. The 
plaintiffs instituted the present suit in May 
1920. It is accordingly maintained by the 
appellants that the suit (is barred under 
Art. 11-A of the Limitation Act, having 
been brought more than a year after the 
order under O. XXI, r. 101 was passed. 
The Trial Court gave effect to this conten- 
tion but the learned District Judge held 
that the plaintiffs’ suit is not barred under 
the above Article of the Limitation Act. 
In this appeal the appellants argue on the 
same line as adopted by the learned 
Munsif. What happened was this: The 
plaintiffs as decree-holder auction-pur- 
chasers took possession of the holding 
which they purchased in execution of the 
decree but were dispossessed therefrom 
by order of Court by the defendants 
claiming to possess the property on their 
own account and not on behalf of the 
judgment-debtor. The plaintiffs there- 
upon became aware that their tenant had 
parted with the holding wrongfully and 
brought the present suit for ejectment. 
The question raised in the suit is whether 
the tenants had a transferable or a non- 
transferable interest in the holding. 

Order XXI r. 100, contemplates a case 
where a person has been dispossessed by an 
auction-purchaser taking possession of the 
property through the help of the Court. He 
then complains to the Court of such dis- 
possession and the Court after making a 
summary investigation if it holds that the 
applicant was in possession of the property 
on his own account and not on account of 
the judgment-debtor, directs under r. 101 
that possession be given back to the 
applicant. The party against whom this 
order is passed may then institute a suit 
under 0. XXI, r. 103 to establish the right 
which he claims to the present possession 
of the property. Reading these sections 
together it cannot be questioned that the 
suit contemplated by r. 103 i9 a 9uit by 
a person who is kept out of possession of 
the property purchased in execution of the 
decree and claims possession under his 
auction-purchase. It does not concern 
itself with any other cause of action which 
such person apart from his character as 
auction-purchaser may have against the 
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defendant. If a suit is not brought under 

r. 103 within the statutory period the 
right to bring a suit to establish the claim 
of the plaintiff as auction-purchaser for 
possession of the property is lost. But if 
he has any other cause of action against 
the opposite party, it cannot be said that 
this provision in the Chapter relating to 
execution of decrees bars his suit based 
on such cause of action. In the present 
case the suit is brought by the plaintiffs 
not in their character as auction-pur- 
chasers but as landlords. In the plaint, 
the cause of action in the suit is based 
not on the adverse decision against them 
in proceedings under r. 100, but on the 
transfer by the tenants of their non-trans- 
ferable occupancy holding the information 
of which he got during the course of the 
execution proceedings. The causes of 
action of the two suits one under r. 103 
and another as brought by the plaintiffs 
must, therefore, be different. In a suit 
under r. 103, the cause of action must be 
the adverse decision passed under r. 101. 
But the present suit is based upon a differ- 
ent state of facts. The cause of action is 
not the loss of possession by the defend- 
ants from the plaintiffs in connection with 
the execution proceedings but the fact 
that the tenants had unlawfully trans- 
ferred a nou-transferable occupancy holding 
to the defendants and hence the holding 
is treated as abandoned under the Bengal 
Tenancy Act and the landlords are, there- 
fore, entitled to possession of the holding 
which the defendants are in possession of 
as trespassers. But it is argued by the 
learned Vakil for the appellant that under 

s. 22. Bengal Tenancy Act, the landlords 
having purchased the holding in execution 
of the rent decree the tenancy got merged 
in the landlord’s superior interest and, 
therefore, the only remedy the landloids 
now have is to proceed as auction-pur- 
chasers under O. XXI, r. 103 their character 
as landlords having been lost by virtue 
of the purchase of the holding. We do 
not think that this contention is right. It 
is the case of the defendants that the 
tenant had a transferable occupancy hold- 
ing. It further appears that the defend- 
ants are in possession of the land for 
more than 12 years. He accordingly con- 
tends that the plaintiffs are not entitled to 
possession because the tenants had a trans- 
ferable interest in the holding and that the 
defendants have acquired the rights qj 
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the tenant in it. The present suit as 
brought by the plaintiffs is totally un- 
connected with the execution proceedings. 
It seems that the plaintiffs have abandoned 
all their right in the execution sale, it 
having been found against them that the 
defendants are entitled to immediate pos- 
session. In these circumstances we do not 
think that the present suit is barred under 
Art. 11- A of the Limitation Act. 

The appeals accordingly fail and are 
dismissed with costs two gold mohuns in 
each case. 

N. H. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeal No. 30 op 1924. 
August 17, 1925. 

Present:— Mr. Simpson, A. J. C. 

Babu GOBIND PRASAD and others— 
—Dependants— Appellants 
versus 

NARBHIR SINGH and others— Plaintiffs 

AND BIJA SINGH AND OTilEKS— DbFEN DAN IS 

—Respondents. 

Civil Procedure Code (Act V of 190S ).<. 35-Costs- 
Discretion of Court-Interference by Apellate Court. 
, A he matter of costs is discretionary with the Court 
of Trial and the High Court will not interfere in 
appeal with an order as to costs unless it is plainly 
irregular and contrary to principle. 

Appeal against a decree of the Sub- 
ordinate Judge, Hardoi, dated the 29th 
February 1924. 

Mr. H. K. Ghose, for the Appellants. 
Messrs Ram Bharose Lai and RajNarain 
oliukla, for the Respondents. ; jia 


JUDGMENT.-Thi s is a first appe 
Plaintiffs are appellants. It relates 
costs only. The plaintiffs sued for possi 
sion of certain lands alienated by tin 
father and grandfather, etc., and for a c 
claration that certain decrees were t 
binding on them. The following i SS u 
were framed :— b 

. L W . ere tlie deeds in suit executed f 
immoral purposes ? 

2. Or were they executed for lea 
debts 3 ? ty ^ thS payment of accede 

titled?' 0 What reliefarethe Pontiffs e 
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3. Were the teqps j^Lj^r^st pijdrcoft- 
pound interest in the J tleeds in suit, also 
justified by legal necessity ? SCtfri* issue 
be tried in this suit ? 

Issue No. 1 was decided against the 
plaintiffs. The Court said I hat they pro- 
duced an unnecessarily large number of 
witnesses, but that they spoke to general 
bad character and not to the facts of the 
debts in suit having been contracted for 
immoral purposes. On issue No. 2, the 
burden lay upon the defendants and they 
produced evidence. Plaintiffs produced 
eighteen witnesses on this point. The 
decision was iu favour of the defendants. 
On issue No. 4, 1 do not think that any 
evidence was produced, but the point was 
argued on behalf of t lie plaintiffs. The 
decision was in favour of the defendants. 

On the 3rd issue, it was decided that 
two out of the four deeds were binding on 
the plaintiffs, and a declaration was re- 
fused. As regards the other two deeds, in 
respect of which decrees had been passed, 
it was decided that the plaintiffs must be 
given an opportunity to save the family 
property. Accordingly, a decree for re- 
demption was passed, under which the 
plaintiffs could get possession if they paid 
a large sum to the defendants As regards 
costs, the order was “ There having been 
partial success on both sides I order that 
the parties bear their own costs.” 

The matter of costs is discretionary with 
the Court of Trial, and I should not be 
ready to interfere with an order of costs, 
unless it was plainly irregular and con- 
trary to principle. In the present ease, 
the order as regards costs appears to be 
eminently reasonable. I dismiss the appeal 
with costs. 

2 K - Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 173 of 1923, 
February 20, 1925. 

Present : — Mr. Justice Devadoss 
BATHOOR GRAMATHIL VALIA 

«mn N AX!V PARKAM OKKILIKARA 

SIDDAr 1 A and another— Defendants 
—Petitioners 
versus 

MUNNAMBETH AMBANAIR- 
/i . ?{: ai , nt „ 1 pf “^ ESP 0 ND Rnt. 

l, 0 ?,!} sA r -, X R— Agreement to be bourn 

by oath-1- ailure to take oath, effect of-l>m,di ir ? 


I 


37 
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1 'nder s. 11 of the Oaths Act, the evidence given on 
Oith is as against a person who offered to be bound 
conclusive proof of the matters stated. But if the partv 
v. in agrees to take an oath declines afterwards or 
fans to take the oath, the Court mav only take that 
circumstance into consideration in deciding the case. 
The absence of an oath or refusal to take the oath 
would not import into the case evidence which was 
not otherwise adduced before it. [p. 578. col. 2.] 

Ulagappa Chettiar v. Periakaruppan Chettu, 15 Ind. 
Cas. 11)5; (1912) M. W. N. 361, followed. 

On an application by the defendant inn suit, to 
s.d aside an order refusing to set aside an ex pane 
decree, the plaintiff agreed to abide by the oath of 
the defendant that he was not aware of the institu- 
tion of the suit. The oath, however, was not taken on 
account of plaintiff s default to he present to hear the 
oath. The Court, thereupon, dismissed the appli- 
cation: 

Held, that the Court ought to have called upon the 
defendant to prove his allegations by oral evidence, 
that on his declining to do so, it should have dismiss- 
ed the application for want of evidence, and that 
it was improper to dismiss the application without 
affording the defendant such opportunity, [ibid. 1 

Umayammai v. Muthiah Sadar , 17 M. L. J. 91), dis- 
tinguished. 

Petition, under s. 25 of Act IX of 
1SS7, praying the High Court to revise 
an order of the Court of the Subordinate 
Judge, Tellicherry, dated the 25th Septem- 
ber 1922, in S. E. A. No. 268 of 1922, in S. 
C. S. No. 343 of 1921. 

Mr V. P. Karunakara Nambiar, for the 
Petitioner. 

Mr. 0. T. Govindan Nambiar, for the 
Respondent. 


JUDGMENT.— This is an application 
to revise the order of the Subordinate 
Judge of Tellicherry passed on a petition 
by the defendants to set aside an ex parte 
decree passed against them. The defend- 
ants tiled an application to set aside the 
ex parte decree which was dismissed by 
the Subordinate Judge on 16th August 
1922. The present application is to set 
aside the order passed on the previous 
application and also to set aside the ex 
parte decree. After the application was 
tiled both parties filed a joint affidavit in 
which the defendants consented to take 
oath and the plaintiff agreed to abide by 
the oath of the defendants. On the date 
when the oath was to be taken by them, 
the plaintiff and the defendants appeared 
and they were asked to go and bathe before 
taking the oath. The defendants came 
back after the bath but the plaintiff did 
not return in consequence of which the 
oath was not taken and the Commissioner 
made a return to that effect. The Sub- 
ordinate Judge heard the parties and dis- 
missed tho application of the petitioners. 
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It is contended by Mr. Ivarunakaran 
-Nambiar for the petitioners that the Sub- 
ordinate Judge should have set aside the 
ex parte decree .as the plaintiff failed to 
be present to hear the oath taken and he 
relied upon a case in Umayammai v. 
Muthiah Nadar (1). In that case it was 
held that if a party who has agreed to be 
bound prevents the oath being taken the 
other party is entitled to a decree. On 
the strength of this ruling the petitioners 
want an order in their favour. That case 
has no application to the present, for in 
that case it was the plaintiff who ought 
to have adduced evidence of certain facts 
to prove his case and in the absence of 
evidence the Court was justified in dis- 
missing the suit. Under the Oaths Act, 
s. il, the evidence so given shall as against 
a person who offered to be bound as afore- 
said be conclusive proof of the matters 
stated ; if a party attacks them as regards 
any fact, the oath is proof of that fact 
and the Court is bound to accept that as 
proof of that fact. But if the party who 
agrees to take an oath declines afterwards 
or fails to take the oath the Court may 
only take that circumstance into consider- 
ation in deciding the case. The absence 
of an oath or refusal to take an oath 
would not import into the case evidence 
which was not otherwise adduced before 
it. This view was held by a Bench of this 
Court in a case reported as Ulagappa 
Chettiar v. Periakaruppan Chetty (2). In 
the present case the defendants failed to 
take the oath that they were not aware of 
the institution of the suit and that they 
were not liable to the plaintiff. The 
failure to lake the oath would not and 
could not be treated as evidence that they 
were not aware of the institution of the 
suit and they were not liable to the plaint- 
iff for the amount claimed by him. The 
failure to take the oath was due to the 
plaintiff's conduct in not appearing before 
the temple to hear the oath taken. In the 
circumstances, the lower Court ought to have 
called upon the defendants to prove their 
allegations by oral evidence and if they 
declined to do so, the Court should have 
dismissed the application, for want of 
evidence on their part. Such ^ a course 
was not pursued in this case. The learn- 
ed Sub- Judge heard the parties and 
dismissed the application. I think this 

(I 17 M. L. J. 90. 

l2j 15 ln<l. Cas. 195; (1912) M. V . >«. 301. 
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course was not a proper course to adopt 
in a case of this kind. I, therefore, set 
aside the order dismissing the petition 
and directing the Subordinate Judge to 
restore the petition to file and dispose of 
it according to law. In so doing the 
Subordinate Judge would direct the peti- 
tioners to pay the costs of the plaintiff 
incurred by their negligence without refer- 
ence to the ultimate result of the case. 
The costs of this petition will be provided 
for in the order that the Subordinate Judge 
may pass on the petition. 

V. N. V. 

s - D - Petition allowed. 


PATNA HIGH COURT. 

Second Civil. Appeal No. 1219 ok 1921. 
June 27, 1923. 

Present: — Mr. Justice Kulwant Sahav. 
BHAGWAN SINGH and another— 
Defendants— Appellants 
versus 


LACHUMAN PRASAD SAHU and 
another— Plaintiffs— Respondents. 

Evidence Act (I of 1ST'), s. 35- -Landlord and to 
ant-Occupancy tenancy-Custom of transferabilily- 
\ mage note, entry in, admissibility of-Prcsumptic 
of correctness- Appeal, second-t'mding of fact, inte 

JCVC71CC Wltil. . 

m ^?nfT lry in ? y illa « e notf prepared by the Sell l 
mont Officer relating to the custom of transferabilit 
of occu P a nc .v nghts „ admissible in evidence und, 

danre VnH ^ ^ ^ bttt U is 0nl - V a PWWOf ev 
cleiico and there is no presumption of correetne* 

Attached to it. Jp. 579, col. 2; p. 580, col. 1.1 

J, , ° £ ] act based upon evidence on tl 
record cannot ba disturbed in second appeal, [p. 5«i 

Second appeal from a decision of th 
Subordinate Judge, Patna, dated the 20t 

Pof® 1 i 2 J , J r ?/ er ® in * that of Munsi: 
Patna, dated the 11th September 1920. 

thfSiL*' ,Si7,!7ft and *■ N ■ 

aod * *■ 


JUDGMENT,— This appeal arises 
of a suit brought by the plaintiffe-resi 
dents for ejectment of the defendants 
the ground of their having purcht 
certain occupancy holding which were 
transferable by custom. The holdings ori 
a u k®f on S®tl to the defendant No 4 
f ol f them to the defendants Nos.' 1 
under three sale-deeds one dated the ' 


July 1915 and the of her two dated the 
3rd August 1915. The plaintiffs’ case is 
that there was no custom of transfer- 
ability of occupancy holdings without the 
consent of the landlord and, therefore, 
their old tenant having abandoned the 
holdings, the purchasers had no right to 
remain in possession and that the plain- 
tiffs, were entitled to eject them. 

The defence taken was that there was 
a custom of transferability in the village 
and that the purchasers had been recog- 
nised by the plaintiffs as their tenants. 

The Trial Court came to the conclusion 
that the evidence adduced by the defend- 
ants established a custom of transfer- 
ability in the village. As regards the ques- 
tion of recognition he did not come to 
a direct linding that the transferees had 
been recognised by the landlords, but he 
observed that having come to the linding 
that there was a custom of transferability 
of occupancy holdings it was not open to 
the landlords to refuse recognition. 

Theie was an appeal against this decree 
to the Subordinate Judge and lie on a con- 
sideration of the evidence in the case has 
come to the conclusion that the defendants 
have failed to prove custom of transferability 
of occupancy holdings in the village and 
also that they have failed to prove that 
the transferees were recognised by the 
plaintiffs. He accordingly decreed the suit. 

lhe defendants come in second appeal 
to this Court and it has been argued on 
their behalf that the learned Subordi- 
nate Judge has not considered the cumu- 
lative effect of all the documents and the 
oral evidence on the question of custom, 
lhe learned Subordinate Judge has con- 
sidered each one of the documents produc- 
ed by the defendants to prove custom, 
there were nine instances of transfer 
upon which the defendants relied. The 
learned Subordinate Judge has considered 
each one of these instances and lias held 
that they did not prove custom. He has 
also considered the oral evidence and he 
has come to the finding that the witnesses 
examined by the defendants did not prove 
the custom alleged by the defendants. It 
cannot be said that he has not taken the 
effect of the entire evidence into consider- 
ation. It has been argued that the villas© 

Ho W b M he SeUlei »ent Officer 
b 35 ! t“ • ? VJ ldenc f in tMs under 

s. 35 of the Evidence Act has not been 
given proper effect to by the learned Sul). 



580 


PAR9HORAM D ATTAR AM SHAMDASANI V. TATA INDB6TIAL RANK. [90 I. 0. 19251 

fUt Ml . ....... • 


ordinate Judge. The village note says that 
"the custom of transfer of occupancy rights 
is admitted by the landlords. The land- 
lord does not realise any salami from the 
transferee but he realises the arrears due 
from the holding from the transferee.” 
This entry in the village note is only a 
piece of evidence. There is no presump- 
tion of correctness attached to it and as a 
piece of evidence it was considered by the 
learned Subordinate Judge who came to 
the conclusion that standing alone this 
village note was sufficient to establish the 
plea of the defendants. The learned Sub- 
ordinate Judge was entitled to give such 
weight to this piece of evidence as in the 
circumstances of the case he considered 
proper and this is not a ground in second 
appeal for disturbing the judgment of the 
learned Subordinate Judge. Having regard 
to the finding arrived at by the learned 
Subordinate Judge, in my opinion, it is 
not open to the appellants to say that he 
has come to a wrong conclusion. His 
lindings are based upon evidence on 
the record and cannot be disturbed. The 
appeal is dismissed with costs. 
z . k. Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal 

No. 3 op 1924. 

July 21, 1924. 

Present :— Sir Lallubhai Shah, Kt., 
Acting Chief Justice, and Mr. Justice 

Fawcett. 

RARSHURAM DATTARAM 
SHAMDASANI— Plaintipp— 
Appellant 
versus 

The TATA INDUSTRIAL BANK, 

Limiled— Defendant— Respondent. 
Companies Act (VII of 10 hi), ss.HJ , SI, 21d—kx- 
Iraordinary general meeting oj share-holders— Xotice, 
form of— Proceedings, when liable to be upset- 
Special resolution— Amendment, whether may be moved 
— Chairman , power of —Proper amendment disallowed, 
effect of- Might of speech— Irregularity in proceedings 
—Court, whether can interfere— Fraud. 

Where there is any secret agreement or any 
interest of the Directors in the agreement not dis- 
closed in the circular, or in the notice, of a 
meeting of the Company, the Court will view with 
strictness any omission to refer to it in the notice or 
'.*t circular accompanying the notice ; and the 
sion to mention any secret arrangement would 


1U 


o. 


const* **^ie a serious defect in the notice. But where 
hj wen « agreement is proved or suggested and where 


there is no indication that there was anything to con- 
ceal, the Court will as far as possible take a liberal 
view of the terms of the notice and will not upset the 
proceedings taken on a notice for some defect, which 
might have been avoided, but which was not avoid- 
ed on account of some honest mistake, [p. 584, col. 2.] 
Henderson v. Bank of Australasia, (1890) 45 Ch. L). 
:*3d at p. 343; 59 L.'j. Ch. 794; 2 Meg. 301, fol- 
lowed. 

Where the general nature of the business to be 
transacted at the meeting of the share-holders is clear- 
ly indicated and sufficient details are given such 
as arc necessary for the purpose of enabling the share- 
holders to consider the question, the notice is a valid 
and proper notice, [ibid.] 

Alexander v. Simpson, (1889) 43 Ch. D. 139 at pp. 
147, 149; 59 L. J. Ch. 137; 01 L. T. 708; 38 W. R. 101; 
1 Meg. 457, Kaye v. Croydon Tramways Co. Ld 
(1898) 1 Ch. 35S; 07 L. J. Ch. 222; 78 L. T. 237; 14 T. L. 
R. 244; 40 W. R. 405 and Tiessen v. Henderson, (1899) 

1 Ch. 861; 48 L. J. Ch. 353; 47 W. R. 458; 80 L. T. 
483; 6 Manson 340, referred to. 

A clause for winding up the Company or for the 
appointment of liquidators may form part of a special 
resolution and be passed along with it. (p. 560, 
col. 1.) 

An amendment to a special resolution may be 
allowed to be moved at the first meeting, but no 
alteration whatever of the special resolution can be 
allowed at the confirmatory meeting, [p. 586, col. 2.J 
Torbock v. Lord Westbury, (1902) 2 Ch. 871; 71 L. 
J. Ch. 845; 87 L. T. 165; 57 W. R. 133, followed. 

it must necessarily depend upon the nature of Iho 
resolution and the nature of the amendment whether 
it could be or should be allowed by the Chairman, 
[p. 5S7, col. !.] 

Any proper amendment which is moved by any 
member at a meeting should be put to the meeting 
for consideration, and if the Chairman rules out any 
such amendment, the resolution is liable to be set aside, 
[p. 587, col. 2.] . t 

Henderson v. Bank of . Australasia, (1890) 45 Ch. 
D. 330 at p. 343; 59 L. J. Ch. 794; 2 Meg. 301, fol- 
lowed. , i* A A * 

The majority must not refuse to listen to the 

speech of a member in reasonable terms for a reason- 
able time, [p 588, col. 1.] 

It is difficult to lay clown any general rule os to 
what should be the result where the right of speech 
is denied to a member in a general meeting of the 
share-holders, [ibid.] . , ' . 

The proper test to lay down is to consider the 
facts and circumstances of each case and to deter- 
mine whether the denial of the right of speech is 
sufficient to vitiate the resolution under the circum- 
stances of that case. [p. 588, cols. 1 & 2.] 

Those who refuse unnecessarily out of sheer im- 
patience to listen for any resonable length of time, to 
any arguments in support of the opposite views incur 
a grave risk in adopting this attitude of exposing 
the verv resolution, which they may be anxious to 
adopt, to the scrutiny of the Court and to render it 
liable to be set aside. The very purpose which they 
may have in view may be defeated on account of such 

conduct. ( p. 588, col. 2.j . . , 

The Court should incline more in favour of tho 
validity of the proceedings than in favour of their 
invalidity, if the fact which would go to invalidate 
the proceedings is not established beyond reasonable 

d t!s futile for any member to raise a general ob- 
jection to the validity of notes, without mdicatwg th 9 
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them, it is material to state here that the 
capital of the Tata Bank was seven and a 
half crores of rupees, consisting of ten lakhs 
shares of Rs. 75 each. In respect of each 
share at the material time Rs. 22-8-U were 
called in with the result that at that date 
its paid up capital was two and a quarter 
crores. The balance sheet of this Bank 
published before these negotiations com- 
menced relates to the year ending with 
March 31, 1923. It appears from the evidence 
that about the end of June 1923, the con- 
dition of the Bank was not satisfactorv. 
The deposits in the Bank at the end of March 
1923 amounted to about Rs. 5.95,00,000 
while at the end of June 1923 they 
had gone down to 3,37,00,000 of 
rupees. It is also in evidence that the 
Manager of the Bank had found it difficult 
to carry on the business of the Bank. At 
this time the Central Bank had a capital 
of one crore of rupees consisting of 2, 00,t)00 
shares of Rs. 50 each. In respect of 
each share Rs. 25 were paid. Thus, in 
June 1923, the condition of that Bank was 
fifty lacs of rupees paid up capital and 
thirty lacs reserve fund, with deposits 
amounting nearly to thirteen crores of 
rupees. It is also in evidence that the 
market value of the Central Bank shares 
was Rs. 30 and a little over, and the market 
value of the Tata Bank shares was Rs. 14-8-0 
per share. It may be remembered that in 
respect of the Central Bank shares the 
share-holders were liable to pay Rs. 25 
per share and in respect of the Tata Bank 
shares the share holders were liable to pay 
Rs 52-J-O per share. This was the state of 
the Banks when the negotiations commenc- 
ed. The result of the negotiations is to be 
found in the agreement which came to be 
signed on J uly 5, 1923, by Mr. Commissariat 
and the Central Bank of India, Limited. 
According to that agreement the Central 
Bank was to take over all the assets and 
liabilities of the Tata Bank, was to increase 
its capitnl so as to be able to give one 
share of Rs. 50 with Rs. 25 paid up in 
respect of two shares of the Tata Bank to 
the share-holders of that Bank. It was also 
a part of the agreement that if a number 
of share-holders not exceeding one-third of 
the share-holders did not wish to take 
shares in the Central Bank they were to 
be paid at the rate of Rs. 15 per* share or 
such amount as may be fixed under the 
scheme of arbitration which was provided 
for in the agreement in accordance with 


nature of the objection, and without any attempt to 
particularise the votes objected u>. It can only he 
interpreted as a sort of invitation on the part of the 
member to adjourn the proceedings of the meeting 
to examine the votes over again, 'p. 530, col. 1. ) 

Per Fawcett , ./.—Where a special resolution for the 
voluntary winding up of a Company has been passed, 
the proposed liquidators may he chanced at the con- 
firmatory meeting, fp. 590, c>l. 2; p. 501, col. l.j 

In re Trench Tubeless Tin e Co. Ld .. Bethel! v. 
Trench Tubeless Titre Co. Ld .. (1900) 1 Ch. 408; IS!) 
L. J. Ch. 213; 48 W. It. 310; 82 L. T. 247; 1G T. L. 
R. 207, followed. 

It is a well recognised rule that an amendment 
should he affirmative in form, and not merely nega- 
tive of something already proposed, and be in such a 
form that a definite decision can he arrived at. [591, 
col. 1.] 

The Court should not interfere on the ground of an 
irregularity in the ease of acts which are valid if 
done with the approval of the majority of share- 
holders, unless the nets complained of arc of a 
fraudulent character or are ultra vires, (p. 592, col. 1.] 

A case of fraud or over-bearing influence is neces- 
sary to justify interference hv the Court, (p. 593, col. 

In re Irrigation Co. of France , Ex parte Fox t 
(1871) 6 Ch. App. 176 at p. 186; 40 L. J. Ch. 433; 24 L. 
T. 336, followed. 

Appeal against the judgment of Mr. Jus- 
tice Pratt, dated the 14th December 1923. 

FACTS.— In 1923, a joint stock concern 
known as the Tata Industrial Bank, Limit- 
ed, being in a financially unsatisfactory 
condition negotiated with the Central Bank 
of India for amalgamation of its assets and 
liabilities with the latter, and the scheme 
which was agreed upon between the two 
concerns was laid before a general meeting 
of the share-holders of the Tata Bank, 
called specially for that very purpose, for 
final approval and sanction. The plaintiff- 
appellant, who was one of the share-holders 
present in the meeting, raised some points 
of order which were overruled, and also 
proposed amendments to the resolution, 
and was prevented from speaking on them 
by the members of the meeting. He then 
brought a suit on those very grounds for 
a declaration that the proceedings of that 
meeting be declared invalid and for an 
injunction. His suit was dismissed by the 
Trial Court. 

Sir Chimanlal Setalvad. (with him Mr 
itan^a, Advocate-General), for the Appel- 
l&nt, 

Mr. D J.Desai (with him Mr. Engineer), 
for the Respondent. 

JUDGMENT. 

Shah, Actg. C. J, — [After stating the 
facts the judgment proceeded:] I shall 
first take up the points relating to the 
notice convening the extraordinary general 
meeting on J uly 19. In order to appreciate 
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the requirements of s. 213 of the Indian 
Companies Act. There were other provisions 
with regard to the payment of the officers 
and other employees of the Tata Bank, but 
in substance the effect of the agreement was 
as I have just stated. 

After this provisional agreement was dis- 
cussed by the Directors the notice in ques- 
tion was issued. 1 have already referred 
to the terms of that notice, and along with 
that notice a circular was issued. It is 
pointed out in that circular which was 
issued by the orders of the Board of Direc- 
tors, that there was an offer from the Central 
Bank of India, Limited, to take over the 
Tata Bank as a going concern on terms 
of allotting one share of the Central Bank 
of India, Limited, of the nominal value of 
Rs. 50 credited as paid up to the extent 
of Rs. 25 for every two shares in the Tata 
Industrial Bank, Limited, of the nominal 
value of Rs. 75 on which the sum of 
Rs. 22-8-0 per share was paid up. The 
Directors had called for the opinion of the 
auditors of both the Banks to examine the 
financial position of the two Banks and it 
was stated in the circular that the audi- 
tors were satisfied that the offer made was 
fair and equitable and that two shares of 
the Tata Bank were worth one share of 
the Central Bank. The result of the amal- 
gamation was stated in the circular to be 
that the uncalled liability of Rs 105 which 
then existed on two shares in the Tata 
Industrial Bank. Limited, would be ex- 
changed for an uncalled or contingent liabi- 
lity of Rs. 25 per share in the Central Bank 
of India, Limited. 

A reference to the agreement was made 
in the circular in the following terms 

"An agreement for carrying the proposed 
amalgamation into effect has been entered 
into between Mr. Hormnsji Framji Com- 
missariat a share holder of your Company 
on behalf of your Company and the Central 
Bank of India Limited, which agreement 
is conditional upon your sanction of the 
scheme of amalgamation an i a copy of the 
conditional agreement which bears date 
July 5, 1023, isopen for inspection by any 
member of your Company at the registered 
office.’’ 

The attention was drawn in the circular 
to s. 213 of the Indian Companies Act and 
to the rights of the share-holders under 
that section and it was pointed out that 
• ose dissentient share-holders, who would 
n:i like to take up the shares of the Central 
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Bank of India, Limited, would be paid as 
provided, i.e., Rs. 15 per share or such 
amount as may be fixed by arbitration in 
the manner prescribed under s. 213. It 
also mentioned that the Central Bank was 
not bound to proceed with the scheme of 
amalgamation if more than one-third of the 
share- holders dissented. 

These were the materials circulated to 
the members and they had an opportunity 
under the terms of the circular to inspect 
the agreement if they were minded to do 
so. 

With reference to this notice it is urg- 
ed 

(1) That the interest of the Directors 
in this arrangement has not been disclos- 
ed; 

(2) that the difference of opinion among 
the Directors with reference to this scheme, 
as indicated in the minutes of the Directors’ 
meeting, was not communicated to the 
share-holders; 

(3) that the basis of the calculation ad- 

opted by the two Banks in arriving at this 
result, or rather in fixing the price of the 
Tata Bank concern, has not been disclosed ; 
and , 

(4) that it was defective because a copy 
of the agreement was not sent with the 
circular to the share holders. 

As regards the point relating to the 
interest of the Directors, it has been suggest- 
ed vaguely that the Directors themselves 
were to benefit under this arrangement, and 
that there was some kind of secret under- 
standing which was not disclosed. Beyond 
a suspicion on the part of the plaintiffs 
that there was some secret arrangement 
between the Directors of the Tata Bank and 
the Managing Director or Directors of the 
Central Bank, there is nothing to show any 
secret arrangement. So far as the record 
is concerned it is clear that there is no 
evidence of it, and Mr Pochkhanawalla, the 
Managing Director of the Central Bank, 
stated definitely as follows : — " There are 
no terms of the amalgamation not contained 
in the agreement of July 5, 1923." It 
is true that if there was any kind of secret 
arrangement between the Directors of the 
two Banks; it must be disclosed in the 
notice and, if it has not been disclosed, 
the notice would be bad. Such an arrange- 
ment cannot be assumed and, if that sug- 
gestion is to be made with any effect, it 
must be proved. It is material to note on 
this point that in the plaint there is no. 
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not see how the omission to mention that 


allegation in the sense that the Directors 
were going to make any secret profit or 
to get any secret benefit out of this 
transaction. 

The second thing suggested against the 
Directors rleates to their liability in respect 
of certain debts due to the Tata Bank. 
The liability of the Directors is indicated 
in the balance sheet of March 31, 1923, and 
is stated thus 

“ Debts due by Directors of the Bank 
jointly with other persons or against secu- 
rities and considered good including debts 
due by the Joint Stock Companies guaran- 
teed by their agents, a Director of the 
Bank being a member of the firm of 
agents.” 

In respect of this liability it is clear 
that the effect of the agreement is merely 
to substitute the Central Bank as a credi- 
tor instead of the Tata Bank, and there is 
no suggestion and certainly there is no 
evidence to show that the Directors were 
in any way placed more favourably with 
reference to their liability for these" debts 
under the agreement than they were before 
the agreement with reference to the Tata 
Bank. Therefore, so far as the suggestion 
that the notice is bad because the Directors’ 
interest or any secret arrangement with 
regard to the Directors' interest has not 
been disclosed in the notice is concerned, 
it seems to me that the contention of the 
appellants must fail for the simple reason 
that there is no evidence whatever on the 
point in favour of the plaintiffs. On the 
contrary there is clear and reliable evidence 
to the effect that there was no arrangement 
between the two Banks except that disclosed 
and stated in the terms of the agreement of 
July 5, 1923. ° 

I have so far dealt with the question of 
the Directors interest which is said not to 
have been disclosed and also incidentally 
with the point that there was an undisclos- 
ed agreement which should have been stated 
in the notice. 

The next point is that the difference of 
opinion among the Directors should have 
been re erred to m the notice. I am quite 
unable to accept this contention. It is true 

nf®! S reDt y there , waa some difference 
of opinion among the Directors up to a 

S!!? Stag r e ’ )Ut A hey a11 unanimously re- 
n ^ ° n J T 27 t0 refei " matter 
Dmav r?; d rA t,0n of the ^-holders. 

If 2- b tha the ? wa8 60316 difference 
of opinion among the Directors ; .but I do 


to 

circumstance can be said to constitute a 
defect in the notice. There is no rule of 
la.vor prudence which compels a reference 
in the notice to such differences of opinion 
among the Directors. 

The next point is that the basis of the 
calculation, upon which, broadly speaking, 
the terms of this arrangement were settled, 
is not disclosed in the notice. On this point 
I do not consider it necessary to go into 
the details of the figures. They have been 
explained by Mr. Pochkhanawalla in his 
evidence and the learned Trial Judge has 
referred to that evidence as follows 

" 2fiG lakhs as assets as per the balance 
sheet as at March 31, 1923, plus two lakhs 
by way of profits, and four lakhs by way of 
appreciation of Government securities, to 
be added. That would make a total of 
272 lakhs, and making allowance for depre- 
ciation in industrial investments prior to 
March 31, 1923, balance 252 lakhs net 
assets. Less depreciation made for the pur- 
pose of amalgamation. 22 lakhs deprecia- 
tion in buildings, 15 lakhs depreciation in 
industrial investments sinco March, 1923, 
ten lakhs for loss of interest on capital 
locked up in buildings not let and to meet 
the claims for compensation by employees, 
and five lakhs for contingencies. This would 
make a total of 52 lakhs leaving a balance 
of 200 lakhs and the assets which form the 
basis of the calculation for the purposes of 
the amalgamation scheme.” 

The learned Judge has referred to these 
different items in detail, and has expressed 
his opinion thus 

“It is clear they refer to details which 
there was no obligation to set forth in the 
notice, and which would have been elicited 
by any intelligent share-holder at the 
meeting.” 

1 agree with this view of the learned 
Judge. Apart from that I am of opinion 
that there is no proviso which compels any 
reference to the statement of these details 
in a notice convening the meeting. It 
seems to me that what was stated in the 
circular and notice was sufficient. I do not 
say that the basis of this calculation could 
not have been referred to in the circular. 
If the Directors of the Tata Bank thought 
it proper to do so, they could have done so. 
But the fact that they have not done so does 
not, in my opinion, constitute any defect in 
the notice, much less such a defect as would 
invalidate it. The information given in 
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the circular was broad ly speaking what the 
snare holders would require as to how they 
would stand under the proposed agreement 
with reference to their interest in the Bank. 

It was made clear to them in the circular 
that so far as they were concerned they 
were getting the equivalent of their shares 
with this added difference that the out- 
standing liability of Rs. 105 on every two 
shares would be reduced to Rs. 25. it 
cannot be said that anything more was 
necessary. It seems to me that the basis 
which has been disclosed by Pochkhana- 
walla in his evidence is merely a sort of 
rough calculation for the guidance of the 
Banks. But there is nothing on the 
record to show that that basis was accepted 
in writing on any occasion. Broadly 
speaking the basis so far as the Tata Bank 
was concerned was that all the assets such 
as they were at the date of this agreement 
were to be taken over by the Central Bank, 
subject to their liability to give one share 
of the Central Bank for every two shares 
of the Tata Bank with Rs. 25 paid up in 
respect of that share, and in the case of 
thosj share-holders, who were not prepared 
to accept the shares in the Central Bank 
they were to get at the rate of Rs. 15 or such 
further sum as may be determined by 
arbitration in accordance with the pro- 
visions of s. 213 of the Indian Companies 
Act. It clearly gave notice to the share- 
holders as to wliat was proposed to be 
done. The assets of the Bank were dis- 
closed in the last balance-sheet; and it 
was made clear that these were to be taken 
over by the Central Bank subject to their 
getting this return. If any further informa- 
tion was needed, as pointed out by the 
learned Judge, it could have been elicited 
at the meeting ; but if the share holders 
were satisfied that no further information 
was required, that this was a good scheme 
as regards their interests, it was open to 
them to accept it without any further in- 
formation as to the basis of the calcula- 
tion. I think that the omission to refer to 
this basis in the notice does not in any 
sense constitute a defect in the notice. 

The last point with reference to the notice 
is that the copy of the agreement was not cir- 
culated along with the notice to the memberp. 

The agreement is referred to in the special 
resolution which is proposed for considera- 
tion ; and it is also stated that the agreement 
will be available for inspection at any time 
to the share-holders, when they would care 


to have inspection of it. It is also in 
evidence that this agreement was on the 
table at the meeting of July 19, though 
it has been contended on behalf of the 
appellants that this agreement was not 
available for reference at the meeting. It 
seems to me that on the evidence of Mr. 
Pochkhanawalla it must be held that the 
agreement was kept on the table for refer- 
ence at the meeting. Apart from that, I am 
unable to hold that the omission to send a 
copy of the agreement to each share-holder 
with the notice constitutes a defect in the 
notice. 

I have so far dealt with the specific 
points urged as regards the notice. It may 
be stated generally that under s. 79 of 
the Indian Companies Act read with 
Article 68 of the Articles of Association of 
the Tata Bank, all that wa6 required by 
law to be slated in the notice was the 
general nature of the business. The general 
nature of the business was clearly indicated 
in the notice and sufficient details were 
given, which were necessary for the pur- 
pose of enabling the share-holders to con- 
sider the question. I may 6tate that several 
cases have been cited with reference to the 
point of defective notice. I shall mention 
only Alexander v. Simpson (1), Kaye v. 
Croydon Tramways Co. Ltd. (2) and Tiesscn 
v. Henderson (3). 

The net result is that where there is any 
secret agreement or any interest of the 
Directors in the agreement not disclosed 
in the circular, or in the notice, the Court 
will view with strictness any omission to 
refer to it in the notice or in the circular ac- 
companying the notice ; and the omission to 
mention any secret arrangement would 
constitute a serious defect in the notice. 
But where no secret agreement is proved 
or suggested and where there is no indica- 
tion that there was anything to conceal the 
Court will as far as possible take a liberal 
view of the terms of the notice and will not 
upset the proceedings taken on a notice 
for some defect, which might have been 
avoided, but which was not avoided on 
account of some honest mistake. On this 
point, I think the following observation of 

(1) (1889) 43 Ch. D. 139 fit pp. 147, 149; 59 L. J. Cl). 
127, Cl L. T. 708; 38 W. R. 161; 1 Me*. 457. 

(2) (1898) 1 Ch. 358; 57 L. J. Ch. 222; 78 L. T. 237; 
14 T L. R. 244; 46 W. R. 405.- 

13) (1899) 1 Ch. 861; 68 1, ,T. Ch. 353; 47 W R. 458; 
fO I, T. 483; 6 Manson 340. 
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Henderson v. B.»t of P^es Act to sanction a scheme of this 

nature. 

The next point about the amalgamation 
is also based upon an incorrect appreciation 
of the meaning of the word. As regards 
the meaning of this word it is enough to 
refer to two eases. In Wall v. London and 
Northern Assets Corporation (5), the 
observations of Lindley, M. U., are as 
follows 

"Xo very precise meaning can be given to 
the word ‘‘amalgamate’ when we talk about 
amalgamating a Company with any persons. 
Companies, or firms, and I confess that I 
am not prepared to put any sharp defini- 
tion upon the word. I have no doubt that 
it includes the case put by Lord Hatherley 
in Higg's rase, In re Bank of Hindustan, 
China and Japan (0) and more recently by 
Lord Davey in Neic Zealand Gold Co. v. Pea- 
cock(l)A do not think it involves the forma- 
tion of a new Company to carry on the busi- 
ness of an old Company. I have no doubt 
it includes that ; but I do not think it is 
confined, or understood to be confined, 
to that. I do not see how a Company as 
a business transaction can practically 
amalgamate with persons or Companies 
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Cotton, L. J. in 
Australasia (4) is important _ 

"I do not think that a notice calling a 
meeting ought to be treated very critically 
in order to see whether we cannot pick out 
Borne defect in it." 

In the present case looking at the notice 
and the accompanying circular broadly 
with reference to the facts of the case, I 
am satisfied that there is no such defect in 
this notice such as could invalidate it. I 
coueede tint more could have been stated 
ia the circular : but there is no essential 
matter, which cm be said to have been 
omitted in the present case. 

I shall now deal with the objections 
which have been raised with reference to 
the special resolution. It has been urged 
that there is no express power in the Memo- 
randum of Association of the Tata Bank 
to effect amalgamation, that there is no 
amalgamation bc-lween'the two Banks in the 
legal sense of the word and as the special 
resolution purports to effect amalgamation 
between the two Banks, it is illegal and 
invalid. It ia urged that the resolution does 
not satisfy the requirements of s. 203 (2) 
of the Indian Companies Act, in so far as 
the resolution as to the voluntary winding 
up of the Company, is mixed up with other 
matters. The argument is that there should 
have been'separate.resolutions for the volun- 
tary winding up and other matters re- 
lating to the agreement. Lastly, it is urged 
that as the special resolution does not in 
terms comply with the provisions of s. 213 
in so far as it does not expressly authorise 
the liquidators to receive compensation for 
disposal among the share-holders it is an 
illegal resolution. 

As regards the first objection, it is enough 
to say that this action is taken under the 
statutory right, which every limited Com- 
pany has under s. 213 of effecting such an 
arrangement, and not under any special 
power conferred upon the Company by the 
Memorandum of Association Though a re- 
ference has been made to the express power 
of this kind contained in the Memorandum 
of Association of the Central Bank of India, 
Ltd., I do not think that it is necessary to 
say more on this point, beyond this that if 
the Tata Bank and the other Bank were 
both inclined to give effect to such an 
arrangement, it was perfectly open to the 
Tata Bank under s. 213 of the Indian C’om- 

. (4) (1830) 43 Oh. D. 333 at p. 313; 59 L. J. Ch. 791- 2 
Meg. 301. 


carrying on business unless the Company 
in some way or other sells its assets as a 
whole— not for money, for that would be a 
simple sale— but for shares in the purchasing 
Company." 

According to these observations, an 
arrangement like the one we have in this 
case can be included within the meaning of 
the word ‘amalgamation.’ 

lain re South African Supply and Cold 
Storage Co., Ltd. (8), Buckley, tfj., says as 
follows (page 287*) 

“An amalgamation may take place, it 
seems to me, either by the transferof under- 
takings A and B to a new Corporation, C, 
or by the continuance of A and B by B upon 
terms that the share holders of A shall 
become share-holders in B. It is not neces- 
sary that you should have a new company." 

It is clear to my mind, therefore, that 
the use of the word amalgamation’ in the 


71 K. It. 019 


(5) jl«W 2 Ch. 4G9 nt p. 478; 79 L. T. 2-19; 14 T. L 
R. ol i . 

(6) (18G5) 2 H. A M. G57; 13 W. K. 937; 

12 L. T. (X. s.i 6G9; 1 1 1 R. R. 297. 

(7) (18941 1 Q. B. 622; C>3 L. J. Q. B. 227; 9 R CC9 

70 L. T 110. ’ ( U 

(81 (1904 1 2 Ch. 2G8; 73 L. J. Ch. 657; 52 W R 649 
91 L. T. 447; 12 Mnnson 7P. ' 

•Pngo of (1901) 2 Oh. - [lid] 
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resolution is not inaccurate and cannot 
possibly constitute any illegality. 

As regards the objection based’upons. 203 
( 2), unders. 213 (5) it is provided that a special 
resolution shall not be invalid for the pur- 
pose of this section by reason that it is passed 
before or concurrently with a resolution for 
winding up the Company, or for the ap- 
pointment of liquidators. It has been 
urged before us that this clause really 
means that it may be passed at the same 
meeting, but it cannot be put up in the 
same resolution. I am unable to accept the 
contention. I have no doubt that the 
resolution as framed was a perfectly legal 
resolution which itwasopen to the Company 
to accept if it was disposed to do so. 

The last point is that the terms of the 
resolution are not in accordance with the 
requirements of s. 213 of the Indian Com- 
panies Act. Here again it seems to me 
that the objection is purely technical. It 
is conceded that the agreement as drawn 
up is proper in form, and it is clearly 
within the scope of s. 213. In fact it was 
said that it was so cleverly drawn up that 
appellant No. 1 could not point out any 
defect in the form of the agreement, so 
far as the requirements of s. 213 were 
concerned. Looking to the substance of the 
resolution it is clear that it was within 
the authority of the Company to pass it 
under s. 213. On this point I may refer 
to the following observations in Imperial 
Bank of ''kina. India and Japan v. Bank 
of Hind tan >9) (page 100*):— 

"I b leve it would have been sufficient 
if the first notice had gone on and said, 
‘ This is to be carried out under the Act.;’ 
or, even short of that, if it had given notice 
to the parties that it was intended to pass 
a resolution giving authority to the liquida- 
tors to carry out the arrangement." 

In the present case we find resolution 
both in substance and form fulfilling the 
requirements of s. 213. It is true that in 
terms there are no words authorising the 
liquidators to receive compensation and 
distribute it amongst the share-holders; but 
the fact is clear, and to my mind the 
point is without any substance. 

The next set of points relate to the 
meeting of July 19 . s - Four points have 
been urged with reference to the proceed- 
at this meeting. First, it is urged 
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that the point of order, I«. L, wa* 
wrongly ruled out of order; secondly, that 
the amendment moved by the appellant 
M). 1 (Ex. Q) was wrongly disallowed ; 
thirdly, that the appellant No. 1 wanted 
to speak on the resolution after his amend- 
ment was disallowed, but in fact he was 
prevented by a majority of the share holders 
from speaking to this resolution, and that 
as his right of speech is denied to him, 
the resolution passed at the meeting is 
vitiated; and, lastly, that' the point of 
order, which he had raised with reference 
to the validity of the votes, was wrongly 
disallowed. 

As regards the first point, I may mention 
that the point of order is long enough to 
puzzle any Chairman. It was a request to 
the Chairman to hold that the meeting was 
not competent to consider and confirm the 
said arrangement, which was ultra vires 
of the Company I am not surprised that 
the Chairman simply ruled it out of order, 
and, in my opinion, that was the only 
course which the Chairman could reasonably 
adopt in dealing with it. It was for the 
share-holders to consider whether to accept 
or reject the resolution, and looking at 
this point of order it might have well 
formed a speech of decent length against 
the resolution; but as a point of order it 
was properly ruled out, and I agree with 
the^ learned Trial Judge on this point. 

The second point is not so easy. With 
regard to the amendment which he pro- 
posed (Ex. O) the learned Trial Judge has 
upheld the decision of the Chairman on 
two grounds: First, according to him on 
a proper interpretation of s. 81 no amend- 
ment could be allowed, if a resolution 
proposed comes under that section. Second- 
ly, having regard to the nature of the 
amendment, as it was practically a negative 
of the resolution, it was properly dis- 
allowed. The correctness of both these con- 
clusions is questioned before us. As regards 
the first point it depends upon the interpreta- 
tion of s. 81 of the Indian Companies Act. 
According to the decision in Torbock v. 
LordWestbury (10), an amendment may be 
allowed at the first meeting, and in the 
case of a special resolution no alteration 
whatever will be allowed at the confirma- 
tory meeting. The learned Trial Judge 
has doubted the correctnessof this decision; 
but it seems to me that it is going too far 
(10 (19021 2 Oh. 871; 71 L. J. Ch. 815; 87 L. T. 185; 
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amendment was really a counter-proposal 
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to hold tint at the first meeting, when 
the resolution is to he considered, no 
amendments could be allowed. It is no 
doubt a possible view on a strict reading 
of s. 81 of the Indian Companies Act, 
which provides that it must be a resolu- 
tion of which notice specifying the inten- 
tion to propose the resolution has been 
duly given. It may be urged that 
when an amendment is moved, it 
ceases to be the resolution of which notice 
is given, and becomes some other proposal 
than the one contained in the resolution of 
which the absent share-holders would not 
have any notice Iu spite of this considera- 
tion an amendment at the first meeting is 
allowed under the English Statute. In the 
absence of any decision to the contrary, I 
am not prepared to go so far as to say 
that no amendments could be allowed. It 
must necessarily depend upon the nature 
of the resolution and the nature of the 
amendment, whether it could be or should 
be allowed by the Chairman. Therefore 
I proceed to consider the second objection 
with reference to this point. 1 have already 
referred to this amendment. It really asksthe 
share-holders to consider that the proposed 
amalgamation may be modified so as to re- 
quire the entire values of the properties and 
assets and capital and liabilities of this 
Company as determined on June 30, 1923, 
by the Managers and Auditors of this 
Company and the Central Bank of India 
for the purposes of amalgamation be 
credited to the capital of the Central 
Bank of India without any deduction what- 
soever and with the further proviso that 
nothing out of the said values be allowed 
to be carried by way of premium or other- 
wise to the reserve fund of the Central 
Bank of India. This amendment goes 
beyond the proper scope of an amendment 
which could be considered with reference 
to the subject-matter before the meeting. 
The subject-matter for consideration before 
the meeting was whether the particular 
offer made by the Central Bank of India 
on the conditions contained in the agree- 
ment was to be accepted by the Tata Bank 
or not, and they could either accept that 
offer or reject it. It was perfectly open 
to them to adjourn the consideration of 
this question with a view to further negotiate 
with the Central Bank and to see whether 
any counter-offer to be made by the Tata 
Bank would be accepted by the Central 
Bank, The amendment though in form 
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of a different nature ami in effect it in- 
volved either the adjournment of the 
consideration of the resolution or the rejec- 
tion of the resolution proposed before the 
meeting. Further this amendment required 
that when the transfer was effected the 
Central Bank was to act in a particular 
manner with reference to the assets of 
the Tala Bank, so that nothing out of the 
said values be allowed to be carried by 
wav of premiumor otherwise to the reserve 
fund of the Central Bank of India. The 
amendment required something to be done 
by the Central Bank when the transfer 
was effected, and when the whole property 
of the Tata Bank became the property 
of the Central Bank. That would be in 
a sense beyond the powers of the Tata 
Bank to control. Having regard to the 
wording of the amendment it is clear that 
it went so far beyond the scope of the 
subject-matter of the resolution before the 
meeting, that it was clearly open to the 
Chairman to lule it out of order. It could 
not affect the position of the appellant 
No. 1 in any way: it was perfectly open to 
him if the amendment was rejected to point 
out that the resolution as it was framed 
should not be passed or that the considera- 
tion of it should be adjourned in order 
that further negotiations on the lines which 
he desired should take place. That was 
not rendered impossible to him by this 
amendment being iuled out and on a 
consideration of the arguments on both 
sides of the question, I am satisfied that 
the amendment was rightly ruled out. It 
is true that any proper amendment, which 
is moved by any member at a meeting, 
should be put to the meeting for considera- 
tion and if the Chairman rules out any 
such amendment, the resolution is liable 
to be set aside as was decided in Henderson 
v. Bank oi Australasia (4). 

The next point relates to the right of 
speech. The learned Trial Judge has found 
that after the plaintiff No. 1 was dis- 
appointed in his attempt to speak cn two 
occasions, first, as regards the point 
of order, and. secondly, on the 
amendment which he moved, he really 
elected not to speak on the resolution and 
therefore, Ihfre was no denial of the right 
of speach. On this point it has been urged 
before us on behalf of the appellants that 
the finding that the appellant No. 1 elected 
not to speak on the resolution is not juslifi- 
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ed on the evidence in the case. It is urged 
that having regard to the temper disclosed 
at the meeting towards him. whether he 
was in fa ;t prevented forcibly from speak- 
ing to the resolution though he attempted 
to do so. or whether under thecircumstances 
he made a feeble and courteous attempt, 
which may be interpreted as an election 
not to speak, in substance he was prevented 
from speaking on the resolution. On the 
evidence bearing on this point, which it is 
not necessary to discuss in detail, I am satis- 
fied that appellant No. 1 was practically 
prevented from speaking to the resolution. 
Even if we accept the evidence of the 
witness for the defendants on this point 
that plainiff No. 1 just appealed to the share- 
holders ‘Brother share-holders, will you 
care to listen to me,’ that when they said 
‘no - he elected not to speak, in substance 
he was prevented from speaking. Having 
regard to the incidents that had happened 
already at the meeting, and to the persist- 
ent manner in which the share-holders 
showed their unwillingness to hear him, 
it may be inferred that if the appellant 
No. 1 "had thought of speaking he would 
have been prevented from speaking. I 
should say that he was practically prevent- 
ed from speaking to the resolution. On this 
finding the question arises whether that 
is sufficient to vitiate the resolution. As 
regards the right of speech, I may refer to 
the case of Wall v. London and Northern 
Assets Corporation, Ld. (5) to which I have 
already referred with reference to another 
point. There the Court of Appeal had to 
consider the effect of a closure applied by 
the Chairman of a meeting With refer- 
ence to that the observations of the^ Master 
of the Rolls and of Chittv, L. J.rare'practic- 
ally to the same effect. It is pointed out 
that the majority must not refuse to listen 
to the speech of a member in reasonable 
terms for a reasonable time, and having 
regard to the circumstances of that case the 
Court was satisfied that the closure was pro- 
perly applied and that even if it resulted 
in negativing the right of speech to a 
particular member, it did not vitiate the 
resolution. It is difficult to lay down any 
general rule as to what should be the result 
where the right of speech is denied to a 
member in a general meeting of the 
share holders. It seems to me that the pro- 
pr ; test to lay down is to consider the facts 
at circumstances of each case an 1 to deter- 
xr.. .i whether the denial of the right of 


INDUSTRIAL BANK. [90 I. 0. 1055 ] 

speech is sufficient to vitiate the resolution 
under the circumstances of that case. I 
may here pause to point out that those who 
refuse unnecessarily out of sheer impatience 
to listen for any reasonable length of time, 
to any arguments in support of the opposite 
views incur a grave risk in adopting this 
attitude of exposing the very resolution, 
which they may be anxious toadopt, to the 
scrutiny of the Court and to render it liable 
to be set aside. The very purpose which 
they may have in view may be defeated on 
account of such conduct. It is important 
that the risk involved in such conduct 
should be realised by those who resort to it. 
Apart from that question, however, we have 
to consider on the circumstances of this 
case whether the fact that appellant No. 1 
was not allowed to speak to this resolution 
is sufficient to justify our setting aside the 
resolution. On that point after a con- 
sideration of the circumstances I have come 
to the conclusion that it is not sufficient to 
justify our setting aside the resolution, and 
I have been influenced by the following 
considerations. 

In the case of Parshuram Dattaram v. 
The Tala Industrial Bank Ld. (11), the ques- 
tion of the right of speech was considered 
and Mr. Justice Pratt, referring to the 
English case to which I have referred, 
held that a share-holder is not entitled to 
speak at a meeting as much as he pleases, 
but has a right to be heard in reasonable 
terms for a reasonable time. In that parti- 
cular case that view apparently did not 
help the plaintiff, and the decision was 
against him. It is to be noted that the 
plaintiff No. 1 in this case is the same as 
the plaintiff in that case. It is material to 
remember that his general attitude with 
reference to this Bank was known to the 
share-holders. They were entitled to form 
their own opinion about his attitude. I am 
not concerned with the justice of that 
opinion : but the share-holders knew him as 
being ready to go against the Bank. At the 
meeting of July 19, with which we are direct- 
ly concerned, the first thing that happened 
was that, after the Chairman delivered his 
speech and after the resolution was moved, 
the point of order Ex. L was handed by 
the appellant No. 1. This point of order, 
which is referred to in the minutes as ex- 
tending over seven typed pages, was read 
at the meeting. Thus the view of the ap- 

(11 89 Ind. Cas. 75; 17 B. 915; 25 Horn. L. R. 10SJ 
(1921) A. I. R. (B.) 102. 



rAR8HUP.AU DATTARAM SAMDASANI V. TATA INDUSTRIAL BAN k. 


(.90 I. C. 1925] 

pellant was known to the members ami 
the reasons for his conclusions also 
were known. Then we have the fact 
that he moved an amendment, which 
indicated his attitude with reference to 
the resolution under consideration at the 
meeting. That amendment was ruled out. 
Already one member had spoken in fact 
against the resolution ; and it may be said 
that having regard to the importance of 
this subject, it is not unlikely that the 
share-holders may have informed themselves 
previously and formed certain opinon of 
their own with reference to the merits of this 
resolution. At the time appellant No. 1 
rose to speak to the resolution they had 
ample means of knowing what his views 
were and what his side thought. Under 
the circumstances if the share- holders or 
some of them practically refused to listen to 
appellant No. 1, 1 am not prepared to hold 
that that by itself is sufficient to invalidate 
the resolution. So far as the circumstances 
are disclosed on this record I do not think 
that any speech from the appellant No. 1 
could have made any difference in the 
resolution. No doubt it is a difficult thing 
to say whether a particular speech will 
impress the audience in the direction 
desired by the speaker; but having regard 
to the definite attitude which the majority 
of the share-holders maintained at the 
meeting with reference to appellant No. 1, 
as also to the fact that all that he could 
have said, was really said in the first point 
of order, which was already read to the 
meeting, I am satisfied that though the 
right of speech was denied to him at that 
stage the circumstance could not be accepted 
as affording a sufficient basis for setting 
aside a resolution, which represents the 
ascertained views and wishes of an over- 
whelming majority of the share-holders. 

The next objection with regard to the 
incidents at this meeting relates to the 
point of order which he handed in to the 
Chairman regarding the validity of the 
votes, lhat point of order was in these 
terms 

“ Purauint to Article 93 of the Articles of 
Association of the Company I challenge 
the validity of all the votes tendered for 
the resolution declared by the Chairman as 
having been carried and under the circum- 
stances the Chairman do appoint the 
day and the time for receiving objections 
as to the validity of every vote tendered ” 
'• Ahe initial difficulty about this point in 
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the story of the appellants is that it 
does not appear on the record as to when 
it was handed in. The minutes of the 
meeting, which must be taken as i>rmn 
facie evidence of what happened at the 
meeting, contain the following statement— 

" After the close of the poll the business 
of the meeting was resumed and the 
Chairman, before deflating the result of the 
poll read out to the meeting a further point 
of order handed to him by Mr. P. Lb 
Shamdasani challenging the validity of all 
-the voles tendered for the resolution, etc., 
and ruled it out of order.” 

Though I concede in favour of the appel- 
lants that this objection was sufficiently 
referred to in the plaint, l do not think 
there is any evidence to show that this was 
handed in before the poll was commenced. 
It is significant lhat we have not been 
referred to any evidence on the point, and 
it may well be that the point of order was 
not handed in time, at least not before the 
Chairman commenced to take the poll. In 
any case the point is left in ambiguity and 
assuming that the handing in of such a 
point of order at the proper time should have 
prevented the Chairman from declaring the 
result of the poll, it seems to me lhat the 
Court should incline more in favour of the 
validity of the proceedings than in favour 
of their invalidity, if the fact which would 
go to invalidate the proceedings is not 

established beyond reasonable doubt I am 
* 

not satisfied that it was handed in before 
the Chaiiman commenced to take the poll, 
aud if it was handed in after that work was 
nearly finished it would be too late. But 
there is a fundamental objection to this 
point of order and I am satisfied that the 
Chairman was right in disallowing it. The 
amendment simply says that he objects to 
all the votes, it does not enable the 
Chairman to consider the validity of any 
particular vote. It is too general to be of 
any effect and no authority has been cited 
in support of the proposition which the 
appellant No. 1 has contended for, that the 
objection in this general form must be 
investigated and the proceedings of th-; 
meeting adjourned. I am quite unable to 
accept such a view having regard to Article 
93 of the Articles of Association of the Bank 
which runs as follows 1 
“ No objection shall be made to the valid- 
ity of any vote, except at the meeting or 
pMl at which such vote shall be ton l/red 
uad every vote, whether given personally 
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01 by proxy, not disallowed at such meeting 
or poll, shall be deemed valid for all pur- 
poses of such meeting or poll whatsoever." 

If ^ this objection was to be raised, it 
should have been directed to particular 
votes. It seems to me that it is futile for 
any member to raise a general objection, 
without indicating the nature of the 
objection, and without any attempt to parti- 
cularise the votes objected to. It can only be 
interpreted as assort of invitation on' the 
part of the member to adjourn the proceed- 
ings of the meeting to examine the votes 
over again. Under the circumstances I 
am satisfied that this general objection 
was properly disallowed. 

I now come to the confirmatory meeting 
of August G. The minutes of this meeting 
are marked Ex. Q iu the case. The 
resolution which was adopted at the meeting 
of July 19 was confirmed and there is no 
objection so far as this confirmation is 
concerned. But it is urged that the 
appointment of the liquidators at the 
meeting is not valid, because there was an 
irregularity in accepting the final amend- 
ment to the proposal. I have already stated 
that the proposal to appoint two liquidators 
was subject to two amendments, which were 
duly proposed and seconded. The second 
amendment was lost on a show of hands. 
A poll was demanded. The poll was taken, 
but before the result of the poll was 
declared a new amendment was allowed to 
be proposed, the demand for poll and the 
other amendments being withdrawn. It 
seems to me that it was perfectly open to 
the meeting to adopt that course ; and I 
doubt whether there has been any irregu- 
larity in doing so. Even if there was any 
irregularity it was a matter for the meeting 
or the Chairman to control and that irregu- 
larity has not the slightest effect, in my 
opinion, upon the validity of the appoint- 
ment of the liquidators named at that 
meeting. 

It is further urged that even if the 
appointment of the liquidators be valid 
the final agreement signed on August 7 is 
not valid because the Directors of the 
Central Bank had no authority to enter 
into such an agreement. The contention 
in effect is that as there was no resolution 
of that Company accepting this agreement 
the Directors would have no authority to 
enter into such an agreement. It is, in my 
opinion, an utterly futile objection. From 
the Memorandum of Association of the 
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Central Bank it is clear that the Bank had 
authority “to acquire and undertake the 
whole or any part of the banking and dis- 
count business of any person or Comyany 
carrying on any business which this Company 
is authorised to carry on or to amalgamate 
the Company’s business with that of any 
such person or Company"; and Article 115 
of the Articles of Association gives general 
powers to the Directors, under which it 
seems to me that it was perfectly open 
to the Directors to act on behalf of the 
company. 

*" * * * * 

I would, therefore, confirm the decree 
of the Trial Court and dismiss the appeal 
with costs. 

Fawcett, J.— I agree entirely with the 
judgment just delivered, and I shall only 
add a few remarks on some of the most 
important of the numerous objections that 
have been taken by the appellant to the 
validity of the proceedings. First of all, 
as regards the use of the word ‘amalgamate’ 
in the resolution and the circular, I may 
refer to Palmer's Company Precedents, 12th 
Edition, Part I, at pages 1413 to 1415 as 
showing that this is a popular term which 
has been used for many years, and which 
can properly be used to cover a scheme such 
as the present one under s. 213 of the 
Indian Companies Act. Secondly, as re- 
gards the form of the resolution I may 
point out that it follows almost word for 
word, with a few necessary modifications, 
the form No. 794 laid down in the same 
work for such a scheme, and, therefore, it is 
difficult to hold that this particular form 
is one that is contrary to the provisions of 
s. 213, or is otherwise a form open to 
objection. In fact the only real departure 
from Palmer's form is that the resolution 
omits saying that such and such persons 
are hereby appointed liquidators for the 
purpose of the winding up, and instead of 
this the notice says that the confirmatory 
meeting would among other matters 
consider the question of appointing 
liquidators. It seems to me that that is 
quite a correct change to make because, as 
is pointed out by the Court of Appeal in 
In rc Trench Tubeless Tyre Co. Ld. t 
Bethell v. Trench Tubeless Tyre Co. Ld. 
(12), the proposed liquidators may be 
changed at the confirmatory meeting. That 
is because the appointment of liquidators 

(12) (1000) 1 Cli. 103; 0!) L. J. Ch. 213; 48 W, R. 310j 
82 L. T. 217; 1G T. L. K. 207, 
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is not required to be by "special resolution," 
the latter being necessary only in regard 
to the proposed voluntary winding up 
of the Company and amalgamation under 
e. 213. 

I nest come to the Chairman's ruling as 
to the amendment proposed by the appel- 
lant No. 1. I think that amendment was 
rightly ruled out of order, because, in effect 
it merely negatived the proposal before the 
meeting, viz., that the conditional agree- 
ment submitted to the meeting should be 
approved. It is a well recognised rule that 
an amendment should be affirmative in form, 
and not merely negative of something 
already proposed, and be in such a form 
that a definite decision can be arrived at: cf. 
Crew's Procedure at Meetings, 3rd Edition, 
page 111. Thus in the rules laid down for 
the conduct of business of the Bombay 
Legislative Council, r. 37 (2), says: "An 
amendment may not be moved which has 
merely the effect of a negative vote." See 
Bombay Legislative Manual, 1920, at page 
201. The proviso proposed to be added "to 
the resolution would necessarily involve a 
rejection of the conditional agreement sub- 
mitted tothe meeting, because the consent of 
the Central Bank of India would be neces- 
sary to the alterations that were suggest- 
ed in this proviso, and unless and until that 
consent were obtained the amendment 
would have no effective operation. It was 
not a practical proposition that the agree- 
ment should be approved subject to this 
particular proviso, and there would, there- 
fore, be no definite decision on the matter 
before the meeting. I may in this connec- 
tion refer to the case of Wall v. London and 

Northern Assets Corporation, Ltd .(5). It will 
be seen from the report at page 472* that a 
somewhat similar amendment was proposed 

l a ^r° r - V ® eetin S in that case, viz., 
that the following be added to the resolu- 
tion subject tothe purchaser agreeing to 

allow any individual or anybody of dis 
sentient share-holders to have their share of 
the assets agreed to be sold in lieu of th* 

to them “S rther " De ^ entu tos shares dt 
to them. 1 hat amendment involved that the 

purchaser, as here, should agree to a cer tato 

change but the Chairman riled the amen? 

r Q ‘ ? Ut ,°, f 2 rder and movod that the Sn" 

hon shou d be confirmed. This was obi ec ' 
edtoin the arguments before tbe Court 
Of Appeal. Lmdley, M. R. (atpageWO'Isum 
manly dismissed the objection J L 
point withtvhich the Court. had nothing tojfo 


’I’oges of (160^ 9 (jh.-ihUj 


Chilly, L J. (at page 4*3*) mentions this 
refusalof the Chairman to put the amendment 
at the meeting, and says:— “Ilis refusal, in 
my opinion, was light, because that meeting 
was called for one purpose only, and that 
was to confirm or reject the original re- 
solution which had been passed, and any 
amendment would be wholly irrelevant, 
because the single purpose of 'the meeting 
was to say Aye or Nay, is tbe original 
resolution to stand or fall ?" 1 quite re- 
cognise that this relates to an amendment 
proposed at a confirmatory meeting, and not 
to one proposed at the first meeting, but I 
think that logically the same reasoning 
applies to the latter case with some slight 
alterations, viz., that the one puij'ose 
for which this meeting was called was to 
confirm or reject the particular agreement 
submitted to the meeting, and an amend- 
ment of tbe kind proposed was inadmissible 
in view of that particular object, I think 
that at the most all that could be moved 
was to adjourn tbe meeting in order to 
enable the Directors to enter into further 
negotiations with a view to the suggested 
alteration of the conditional arrangement 
between the two Companies. No doubt in 
Palmer's Company Precedents, Part I, at 
pages 6(58-9 a reference is made to Writ's 
ccisc } In re London and Mediterranean Bank 
(13) These remarks at first sight seem to 
support the propriety of an amendment of 
tins kind, suggesting modifications in the 
conditional agreement, provided such 
modifications were not more onerous on the 
Company: but if the report of this particular 
case be referred to, it will be clearly *een 
from pages 338, 339 and 340 that the modifi- 
cations there referred to were not modifi- 
cations of the actual agreement that was 
put to the meeting, but modifications, con- 
nected with the agreement but in regard to 
matters which were entirely independent 
of the consent of the other partv to the 

a^rS f0r th , e> ;- referred t0 the second 

and thud .resolutions mentioned in that 
lepoit, which dealt with certain arrange- 
ments dependent merely on the approval 
of the share-holders of the Company if 
seems clear therefore, that this is' not 
a case, which really supports the con- 
ation of the appellants that the amend- 
ment was improperly ruled out of order 

The next serious objection taken in this 

appeal is the alleged denial of appellant 

!3) H8711 12 K,|. XU al ,, S „ 
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No. l’s right of speech at the first extraordin- have persisted in trying to speak, and if he 
ary general meeting. On this point I had done so might possibly have succeeded, 
agree entirely with what has been said by Such a result is not unknown in political 
my learned brother. The Court lias a dis- meetings. Finally we have the fact that he 
cretion as to whether it should, or should not, had a further opportunity of putting for- 
grant a declaration or an injunction of the ward his objections to this agreement 
kind sought in this suit under ss. 42 and 34 at the confirmatory meeting held in Aug- 
of the Specific Relief Act of 1877, and the ust, but he did not attempt to avail himself 
plaintiffs are not entitled to such a declara- of that opportunity. I, therefore, agree 
tion or injunction merely because of an with my learned brother that this is not 
irregularity of the kind that is under con- a case where we should hold the resolution 
sideration. Of course that discretion must invalid because the appellant was prevent- 
be exercised on accepted judicial principles, ed from speaking, 
but it is a case where we have English As regards the objections to the appoint- 
decisions to guide us, and these show that ment of the liquidators at the meeting in 
the Court should not interfere on the ground August, the learned Judge below has held 
of an irregularity in the case of acts which that there was an irregularity on the 
are valid if done with the approval of the reasoning of the judgment in Reg. v. 
majority of share-holders, unless the acts Roberts (14) but, if that case is looked at, it 
complained of are of a fraudulent character will lie seen that it contemplates a succes- 
or are ultra vires. In the present case, I sion of amendments before the result of the 
think it is important to bear in mind that poll is known, so that there would be no 


there are special circumstances, which at 
any rate give an insight into the point of 
view of the majority of the share-holders, 
who refused to hear appellant No. 1. We 
have his admission, that he used to be in the 
employ of the Tata Bank and was dismissed 
by them in 1922. Then we have the case 
to which appellant No. 1 himself drew our 
attention, viz , Parshuram Dattaram v. The 
Tata Industrial Bank, Ltd. (11) from the 
report of which it appears that the appellant 
No. 1 brought a suit against the Company in 
regard to a general meeting held on May 1, 
1923, at which he objected to the accounts 
and the Directors’ report submitted to that 
meeting and wanted to have a committee of 
inspection appointed to examinethem. Then 
the point of order that he drew up clearly 
shows that he was objecting to the whole 
meeting on the ground that it was illegal. 
It certainly shows a spirit of obstruction 
and non-co-operation rather than a bom fide 
effort to help towards a satisfactory solution 
of the difficulties that confronted the Com- 
pany; and in these circumstances, the 
majority of the share-holders may have 
thought his action was not bon a fide and 
lie would thereby waste their time in bring- 
ing reckless, charges against the Directors 
and arguing in support of the views con- 
tained in his point of order. I tlunk the.se 
facts should bs taken into consideration in 
determining whether we should or should 
not interfere with the resolution on this 
particular ground. Another point to be 
home in mind is that appellant No. 1 might 


finality to the meeting. That is an argu- 
ment ab inconvenienti which does not apply 
to the present case, because there was a 
settlement of the dispute about the persons 
who should be appointed liquidators, and 
hence it resulted in finality. The argument 
based on inconvenience thus falls to the 
ground, and, in my opinion, thereis nothing 
in law which makes such a compromise 
illegal or invalid, even at the stage at 
which it was arrived at in this particular 
case. The case is analogous to one where 
the Court is about to deliver judgment, or 
even in the act of delivering judgment 
where it is still open to the parties to come 
to a compromise, at any rate before the 
j udgment is finally delivered I have already 
referred to the case of In re Trench Tubeless 
Tyre Co. Li., Bcthcll v. French Tubeless Tyer 
Co. Ltd. (12) which is ample authority for 
the view that the liquidators proposed 
at the special meeting could be changed or 
added to, as was done in this case. Under 
sub s. (3) of s. 83 of the Indian Companies 
Act, 1913, the appointment of these liquida- 
tors is deemed to be valid, until the 
contrary has been proved. This has not 
been done, and this objection, therefore, 

fails. r 

In conclusion, I would only say that L 
agree entirely with my learned brother in 
regard to the objection taken about the 

pall. As to the objections based on the 

• 

(14) (1803) 3 B. & S. 495; 32 L J. M. C. 153. 7 b 
T. 622; 11 W. K. 362; 129 It. R. 420; 122 It, It. 160. 
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alleged misconduct of the Directors, I may 
refer to In re Irrigation Company of 
France-, Ex parte, Fox (15), where it is point- 
ed out that a case of fraud or over-bearing 
influence is necessary to just ifiv interference 
by the Court. Here it is quite clear that 
there i3 r.o indication of the Directors get- 
ting any secret profit, and the conditional 
agreement provided for their not getting 
any compensation for loss of office. 1 think 
there is no substance in the objections 
which the two appellants have raised to the 
validity of the resolution, and that, there- 
fore, the appeal should be dismissed with 
costs. 

Shah, Actg. C. J.— As regards costs, 
wecontirm the order of the lower Court, but 
we order that there will be only one set of 
costs in appeal. 

K. s. n. Appeal (limited. 

(15 1 (1871 1 6 Ch. Ai)i». 176 at p. 1SG. 40 L. J. Ch. 133; 
24 L. T. 33C. 
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Appelunt 
versus 

TIRUMUDI CHETTIAR and otiiers- 

Defendants Nos. 1 TO 4— Respondents. 

Hindu Law— Will -ConsO'ueftVm— lirahmius to he 
fed from income of property— Dedication of corpus— 
Trust. 

Where a Will provided that the testator's nephew 
"shall enjoy permanently” eertain property and with 
its income shall feed not leas than 10 brahmins and 
that after him his younger brother shall conduct the 
charity : 

Held, that as the word “enjoy'' was not restricted to 
a life-estate, the words "shall permanently enjoy" gave 
the nephew a feeaimple, that there was ho dedication 
of tuc corpus and that consequently the properly \\*ns 
not constituted as trust for the purpose of the charity, 
[p. 591, col. 1.] J 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
East Tanjoreat Mayavaram, in A. S. No. 30 
of 1921, preferred against that of the 
Court of the Additional District Munsif 
Tiruvalur, in O. S. No. 136 of 1919. 

Mr. K. Bashyam Iyengar, for the Appel- 
lant. 

Mr C. .4. Seshagiri Saslri. for tho Ro- 
ppondeats. 
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JUDGMENT.— This was a suit for a 
declaration that a certain mortgage dated 
14th December 1903 executed by one 
Yenkatarama Iyer deceased in favour of 
one Satayyappa I’heiti, and the decree in 
O. S. No. -172 of 1916 on the lile of the Dis- 
trict Munsifs Court of Mayavaram obtain- 
ed thereon were not binding on the trust 
properties and for an injunction restraining 
the defendants Nos. 1 to 3 from executing 
the said decree against the trust. It is con- 
tended that the plaint properties originally 
belonged to the plaintiff’s maternal uncle 
Pauchanadha Iyerand that by his Will dated 
8th January 1893 he created a trust. This 
Will is Ex. A in the case and its construc- 
tion is the first point raised. 

The first defendant contended inter alia 
that Yenkatarama Iyer got the properties as 
heir and not as trustee under the Will, i.e., 
that he took the properties as the beneficial 
owner burdened with a trust to perform the 
charily therein mentioned. The District 
Munsif gave the plaintiff the declaration 
that he asked for. On appeal the Subordi- 
nate Judge has held that the suit was 
barred by limitation, under Art. 134 of the 
Limitation Act. In this he i9 clearly wrong 
and it is argued by both sides that the 
matter is concluded by the ruling in Mullet, 
Viltil Seeti Kulli v. Kunhi Patlinmma (1). 
On the construction of the Will, botli Courts 
held that the Will is genuine and that the 
suit properties were not dedicated to char- 
ity but only the income thereof. Turning 
to Ex. A the words are : "Deducting these, 
the balance of 7 malts and 25 kuzhis of 


nanja and punja lands my nephew Yenkata- 
raman shall permanently enjoy and with the 
income derived out of those lands and with 
the income of the interest of Rs. 500, the 
capital I have reserved for the purpose the 
said Venkataraman is to be feeding at least 
10 brahmins on each dtradusi in his house at 
Mayavaram * * * * For ever, the said 
Venkataraman shall by himself get all these 
done, and after him, Sivaswami, his younger 
brother should conduct them." This is 
the important portion of Ex. A and I have 
had it re-translaled by the Chief Interpreter 
and his translation is as follows:— “Barring 
these, the remaining wet and dry lands 
measuring 7 mahs and 45 kulis, my sister’s 
son Venkataraman shall enjoy permanently 
and, with the income of the said land and 
with the interest derivable from the capital 

(ll 13 In*l. Ons. 31: 10 M 1010- 33 \[ r t ion. 
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siid^Veil^M 500 keP r l by therefor ’ tl,e necessarily to be , 

dmdesict I V e ;\ Sha l - ° nevery and even if this we: 

min* in \r*‘ ’ eec * not * e # ss than 10 brah- do not mean a d< 

cording * A 3 a r iam ; at hls „ ow T n house ac * Taking these point 
semenfn h, S pIeasure ” In ,he last am of opinion, that 
‘‘For et DU v CU !' ate translation is was right in comir 
hv himiif f Sai i, ^ nkat aramier having the properties were 

sfvasISm f ) ?et 3 thC f ( ° ne ’ after him for tlie Purpose of 
H w i ’" hlS younger brother should eon- question arises in t 

Mr m • u T am - therefore, of c 

1 * ,• f 1 7 lsh yam Iyengar f°r the appel- appeal must fail a 
ant points out that as there is no dis- missed with costs, 
position of the surplus income in this case, v n v 
that is a strong indication that the whole s d 
property was devoted to the trust and that 
the trust is not merely a charge. He quot- 
ed a number of cases, but they really all 
come down to this that each case must 
stand on its own footing and on the con- 
struction of its own document. He relied CALCUTTA 
among other cases of Vaithinatha Aiyar v. Appeal from Appi 
/ heyagaraja Aiyar (2) which laid down that oj 

a gift of the whole income was equivalent Marc 

to a gift of the corpus. But I am not satis- Present:— Justice ' 
lied that the whole income is necessarily to and Mr. J 

be devoted to the charity in this case. He JOGESH Cfc 

lias to feed not less than 10 brahmins at and another— De 
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necessarily to be devoted to this feeding 
and even if this were so, I think the words 
do not mean a dedication of the corpus. 
Taking these points into consideration, I 
am of opinion, that the Subordinate Judge 
was right in coming to the conclusion that 
the properties were not constituted as trust 
for the purpose of the charity. No further 
question arises in this view of the case. I 
am, therefore, of opinion that the second 
appeal must fail and is accordingly dis- 
missed with costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2323 

of 1922. 

March 31, 1925. 

Present:— Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Cuming. 
JOGESH CHANDRA GHOSE 
and another— Defendants Nos. 1 and 2 


Mayavaram at his own house according to 
his pleasure supposing the income were 
sufficient to feed 20 or 30 brahmins the 
trust would be adequately carried out by 
his feeding only 10. There would then be 
a surplus income which 1 construe Ex. A, 
would be to do as he likes with as it is 
said that he shall permanently enjoy the 
nanja and punja lands. This is a Will; and 
in Raja Manicka Chettiar v. Manikam 
Chetiiar (3,, I had occasion to examine the 
meaning of the word “enjoy” in a Hindu 
•Will. Of course, asl have already said, 
each case must stand on its own facts. But 
it seems to me that there is nothing in the 
document before me at present to restrict 
the word “enjoy” to either a life-estate in 
the lands or to the income thereof. I, 
therefore, think that the words “shall per- 
manently enjoy" gave what in the English 
Law we would call a fee simple to Venkata- 
rama Iyer. It is also to be observed that 
there is no disposition of the corpus after 
Venkataraman’s death and after him Siva- 
swami, his younger brother, is only to con- 
duct the charities. There is, to my mind, 
nothing to show, as 1 have pointed out 
above, that the whole income of the land is 

(2) C8 Jnd. Cas. G31: 41 M L. J. 20 at p. 29 

(3) 84 Jnd. Cun. 902; 20 L. W. 672: 47 M. L. J. 723; 
(1925} SI. W. S. 120; (1S25) A. i R. } L) 


— Appellants 
versus 

Sreemutty CHAPALA SUNDARI 
BASU and another — Plaintiff# — 
Respondents. 

Hindu Law— Alienation— Necessity, proof of— 
Extent of money required for necessity— Knowledge 
of lender— Money spent on building house required 
for education of children, whether spent on necessary 
purpose. 

Where money is borrowed on the security of family 
property for a necessary purpose it is difficult for the 
lender to know the exact extent of the legal necessity 
in respect of which he advances the money, and where 
it is found that all the facts were not within the 
lender's knowledge the test to be applied to his case 
must necessarily be less strict than that which would 
be applicable if all the facts surrounding the aliena- 
tion and of the necessity therefor were within his 
knowledge, [p. 59G, col. 1.] 

Money spent on erecting a house, the building of 
which is necessitated by the educational requirements 
of the children of the alienor, cannot be said to have 
been spent for legal necessity, [ifcid.] 

Appeal against a decree of the Second 
Additional District Judge, Dacca, dated 
the 7th of June 1922, reversing that of the 
Subordinate Judge, Fifth Court of that 
District, dated the 26th of February 1020. 

Mr. Sarat Chandra Ray Chaudhry and 
Babu Rajendra Chandra Guha, for the 
Appellants. 

Babus Rrojolal Chakraburty, Suresh 
Chandra Taluqdar and Mohendra Kumar 

Ghosts for the Respondents. 
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JUDGMENT. 

Greaves, J.— This is an appeal by 
defendants Xos. 1 and 2 against a decision 
of the Second Additional District Judge of 
Dacca, reversing a decision of the Subordi- 
nate Judge of the Fifth Court. The suit 
was brought to enforce a mortgage 
executed by one Sarat Kamini Chose. At 
the time the suit was brought Sarat Kamini 
had died and the defendants-appellanls arc- 
her sons who inherited the estate as re- 
versioners. The mortgage was dated the 
29th Sraban 1316, and the principal mort- 
gage sued upon was one for Rs. 857 and 8 
annas the claim in the suit with interest 
amounting to Rs. 1.747. The interest of the 
mortgagor Sarat Kamini was derived from 
her mother Barada Sundari. Bara da Sun- 
dan’s husband Brojo Kishore 'Raha died 
leaving a Will whereby ho provided that 
his wife Sreemutty Barada Sundari should 
be the sole proprietor having power of gift 
and sale of the properties ho left 
behind him after his death and the Will 
further provides that so long as she would 
be living no one would have any right 
but that his daughter and his son-in-law 
Kedareswar Chose, who is described in the 
Will as ghar-jamai should he maintained 
in the family. The Will goes on to give 
a life-interest after the death of Barada 
Sundari to Sarat Kamini. But the con- 
struction pul upon the Will by the Courts 
below is that Barada Sundari got an absolute 
interest in the properties and consequently 
the subsequent gifts were of no avail. I am 
not prepared to say that this construction 
is wrong though I think that somethin" 
may be said looking at the. Will as a whole 
for holding that Barada Sundari’s interest 
in the properties was merely for life and 
that after her death her interest devolved 
upon Sarat Kamini. Be that as it mav I 
am not prepared to quarrel with the finding 
of the Courts below that Barada Sundari s 
interest was an absolute interest and that 
consequently the estate of Sarat Kamini 
was the estate of a Hindu daughter. The 

suit but did not 
decide the question of legal necessity The 
case was remanded for this purpose' by the 

latC C ° Urt a ? d that Coort decid- 

rii f S f wa l no le ° al necessity and 
refused, therefore, to pass a mortgage decree 

and passed a decree only in refpect of the 

tE a i V T ed - ° n , appeal t0 the District 
Judge, he has passed a mortgage decree 

holding that there was legal necessity, He 
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says ‘I am of opinion, that defence witness 
Xo 2 proves beyond question that the money 
was borrowed for legal necessity and that 
in fact the respondents profited by the loan. 
As I have already stated the children of 
(Sarat Kamini were reversioners entitled 
after her decease. 

Three points have been urged before us 
iu this appeal. The first is, that the plaint 
does not disclose that the estate which 
Sarat Kamini had was that of a Hindu 
daughter and, therefore, as the case is based 
on a mortgage by an absolute owner the. 
suit should fail entirely. Secondly, it is 
stated that as the learned Judge disbeliev- 
ed the plaintiifs’ evidence as to legal neces- 
sity, namely, that the money was advanced 
to pay arrears of rent and for expenses 
of the estate he should not have held that 
legal necessity was established from the 
evidence of one of the defendants’ witnesses 
and consequently, the suit should have 
been dismissed on the ground that legal 
necessity had not been established by the 
plaintiffs' witnesses. The third point urged 
is that the money was not in fact advanced 
for legal necessity. It is stated that on the 
evidence Rs. 25!) was advanced to build a 
house for Sarat Kamini's husband at Mawa 
and that that cannot be deemed tobea legal 
necessity. Then it is stated that a further 
sum of Rs. 200 was advanced for expenses 

^ * at Dacca and it is stated that 

this is not legal necessity the test being 

whether there was any obligation on the 
last absolute owner Barada Sundari to main- 
tain the children of Sarat Kamini and it 
is stated that as there was no such obliga- 
tion the advance of Rs. 200 which was ex- 
pended in maintaining the family does not 
fall within the doctrine of legal necessity. 
Thirdly, it is stated that as to Rs. 116 out 
of the advance this money was used to 
pay tli e shradli expenses of the husband of 
Sarat Kamini. We do not think that this 
is correct and this money seems to have 
been expended like the Rs. 200 for the ex- 
penses of the family at Dacca. 

So far as the first point is concerned, we 
do not think that the plaintiffs are preclud- 
ed from succeeding by reason of the fact 
that they did not slate that Sarat Kamini 
was a limited owner. After all, this was 
a question to be raised by the defendants 
in their defence and I cannot say that they 
have been prejudiced in any way bv the 
plaintiffs’ pleading and there does’uot seem 
to me any substance iu this point, 
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I hen as regards the second point as the 
learned J udge in the Court below points 
out it is somewhat difiieult for a lender to 
know the exact extent of the legal necessity 
in respect of which he advanced the money 
and different considerations apply in a case 
of this kind than would be applied in a suit 
when everything is within the plaintiffs' 
knowledge. We agree with this view of the 
learned Judge and we do not think that 
in this case it is possible to apply the 
strict test that would be applied if all the 
facts were necessarily within the plaintiffs’ 
knowledge. 

The third point is really the crux of the 
suit. It appears that out of the advance of 
Rs. 857 for which the mortgage was execut- 
ed after several prior mortgages, and which 
must have included the interest as well, 
Rs. 346 was expended as expenses of the 
family at Decca. I am not prepared to 
say that the expenditure of this amount, 
provided, as has been found, it was neces- 
sary for the maintenance of the children 
does not come within the doctrine of legal 
necessity. The learned Advocate who 
appeared for the defendants set up an ex- 
treme position that the children should be 
allowed to starve because it was not within 
the doctrine of legal necessity that their 
mother should maintain them if there was 
no obligation on the last owner to do so. 
I do not think that this doctrine is correct. 
In my opinion, having regard to the find- 
ings of the learned Judge and the facts I 
have already stated the money expended 
for the family at Dacca and elsewhere comes 
within the doctrine of legal necessity. But 
I am not prepared to so hold with regard to 
the house. It seems to me that it would be 
a considerable extension of the doctrine to 
hold even if it was necessary for the purposes 
of education of the children, that the money 
advanced for building the house at Mawa 
falls within the doctrine of legal necessity. 
It is not necessary to decide and we do not 
decide whether any educational expenses 
for the children or money expended for 
placing them in life come within the 
doctrine of legal necessity. But we do not 
think that the money expended for build- 
ing the house at Mawa, assuming that at 
the time it was built it was necessitated 
by educational reasons, comes within the 
doctrine of legal necessity. We do not 
think that this portion of the mortgage- 
decree can stand. 

For the reasons, therefore, which we have 
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indicated the appeal succeeds in part and 
fails in part. We disallow the sum of 
Rs. 259 expended for building the house at 
Mawa and the rest of the money advanced 
on the mortgage will stand. The matter 
must, therefore, go back to the lower Appel- 
late Court in order that that Court may 
calculate what portion of the decretal 
amount represents to interest on Rs. 259 
which we have disallowed and when this 
is done the decree will stand for the balance, 
that is to 6ay, for the balance less the sum 
of Rs. 259 and the decretal amount which 
represents the interest thereon. ..and so far 
as Rs. 259 is concerned, the only decree 
will be a decree against the defendants in 
respect of any assets of their mother in 
their hands. I mean by the word ‘ Assets' 
assets apart from the money in respect of 
which she had the interest of a Hindu 
daughter. 

We make no order as to costs iu this 
appeal. 

Cuming, J.--I agree. 

Appeal allowed ; 

z. k. Case remanded. 


PRIVY COUNCIL. 

Appeal prom the Patna High Court. 

June 29, 1925. 

Present :— Lord Phillimore, Lord Carson 
and Sir John Edge. 

UOMESHWAR SINGH and others— 
Appellants 
versus 

JUGAL KISHORE MARWARI and 
another — Respondents. 

Contract, construction of — N on-performance — 

Termination of contract. 

The material portion of a contract to cut sleepers 
by tho second party from the jungle of the first party 
was as follows: — “We, tho second party, shall during 
the term each year from the month of Kartik up to 
the end of Asarh, get 15,000 sleepers of every 
measurement prepared every month, and shall, after 
they are counted according to the contract, pay to 
the first party the price thereof according to the rates 
mentioned above, without any objection. To this 
neither we, the second party, nor our representatives 
shall raise any objection. If we do so the first party 
shall be competent to cancel this deed and stop the cut- 
ting of the trees in the lands specified below without 
waiting for the expiry of the term of this agreement.... 
Let it be known that we, the second party, will have 
to prepare 1.35,000 (one lakh and thirty-five thousand 
sleepers of different measurements every year during 
the nine months front Kartik to Asarh, in accord* 


V. JUGAL KISHORE. 



[90 1. C. 1925] hombsuwar 9IBCH v. jugal KfMORfi. 


tmcp will) tha terms specific! above. If. through 
negligence on the part of ns. the second party, we 
fail l«> prepare so many sleepers no j»lea regarding 
deficiency in the number of sleepers, put forward by 
U9, shall* by entertained ond we, the second party, 
shall be held liable to pay on demand, the price of 
the entire number of one lakh and thirty-five thousand 
sleepers to the first party. ..Without paying in full 
the price of the si topers that will bo got ready every 
month and obtaining receipt therefor, the second 
party will not 1>? entitled to cut trees or prepare 
sleejmrs in the succeeding month. In that case, on 
the expiry of the said succeeding month, I, the first 
party, shall he competent to bring flu* trees men- 
tioned in the schedule given below in my direct 
possession and to stop the cutting of the trees, 
without waiting fur the expiry of the term of this 
agreement.’ The second party failed to cut 15,1)00 
sleepers during the first month or to pay for 
them, and the first party terminated the contract. 
The second party sued for damages: 

//e/d. that the claim must fail, as upon a con- 
sideration of all the terms of the contract, the first 
party was, under the circumstances, within lii.s rights 
to determine the contract, [p. l>00, col. l.j 

Messrs, L. Dc Gruyther and 6'. II yam, for 
the Appellants. 


to the 21st November. Before this month 
the contractors had cut 187 sleepers, but in 
the first month instead of cutting 15,000, 
they only cut 1.055. lathe second month 
they cut. 3,-132, and the whole number they 
cut before they were finally stopped was 
less than 0,000. 

The contractors put forward for an ex- 
cuse for their delay that land-owner had 
promised to provide a sawing machine, but 
both Courts decided that this excuse was not 
established. 

On the 22nd December the second month 
had elapsed, and on the 23rd the land-owner 
gave notice to determine the contract and 
stop further cutting. 

On the same day the lawyer for the con- 
tractors wrote that they were willing to pay 
the price of 30,000 sleepers, and they followed 
it up by a letter of the 31st which purported 
to be a reply to the land-owners' notice of 
the 23rd. 


Messrs. .4. M. Dunne, K. Broum and L. D. 
McNair, for the Respondents. 

JUDGMENT. 

Lord Phillimore.— This case turns 
upon the construction of a contract made 
between a land-owner in the District of 
Bhagulpore, the deceased father of the ap- 
pellants in the main appeal, and two per- 
sons interested in the purchase of timber 
whom it will be convenient to call the con- 
tractors. 

By Uns contract, made on the 23rd May 

l J15, the land-owner sold to the contractors 

the right of cutting 5 lakhs sleepers to be 

cut from bakhua trees in the land-owner's 

jungle. The sleepers were to be in defined 

quantities of six different dimensions— the 

longest 12 feet in lengh and the shortest 3 

teet-with varying differences in breadth 

and thickness, and valued at separate 
prices. r 

]J„ he J V !l o] *r re t0 becnt hefore 

1.HJ, so that there was a period of four years 
S r0 n' n8 t,ie contract - But it was in 

15 nnn&n 0 "’ as tl l e , c , ont,act shows, that 

15.000 sleepers would be cut each month 

1 35 000 If dry month6of the i’ eai ' a nd 

1.35.000 at least a year, the contractors also 

undei taking to do their best to cut some 
sleepers during the three wet months. 

whiph C ° ntrac 1 tors t nia 1 de a depositof Rs. 0,000 
vhich was about the equivalent of the 

producUon. 1 ° f 3 °' 000 Sleepere ° r two month9 ’ 

The nine dry months began in the month 
of Kartilc which runs from the 23rd October 


i ms attempt ot ttie contractors to put 
forward their letter of the 24th as contain- 
ing an offer made before the letter of can- 
cellation reached them, failed in the view 
which both Courts took of the evidence, 
and it stands that upon the failure to pro- 
duce 15,000 sleepers in the course of the 
first month, the land-owner determined the 
contract; and the sole question is whether 
in doing so, he was within his rights. 

The contractors insisting that the contract 
had been improperly determined, brought, 
this action on the 30th April 1910, claimin'* 
Rs. 6,17,870 as damages. s 

The Subordinate Judge dismissed the 
action, but intimated that if the action had 
lain, the damages in his view would have 
been Rs. 0,00,000. 

The High Court at Patna reversed this 
judgmentand declared that there had been 
a breach of contract, but considered the 
damages claimed excessive and awarded 
Rs. 2,00,000 only. Both parties have appealed 
from this decision. 

. The matter turns upon three paragraphs 
in the contract, Nos. 3. 5 and 0 and the 
translation of them is ns follows:— 

“3 We the second party, shall durin* the 
term each year from the month of Kartik 
up to the end of Asarh, get 15,000 sleepers 
of every measurement prepared everv 
month, and shall, after they are counted 
according to the contract, pay to the first 
party the price thereof according to the 
rates mentioned above, without any objec- 
tion. To tins neither we, the second party 
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shall have to wait till then, but such 
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nor our representatives shall raise anv ob- 
jection. If we do so the tirst party shall be 
competent to cancel this deed and stop the 
cutting of the trees in the lands specified 
below without waiting for the expiry of the 
term of this agreement. Be it noted that 
during the term (of the lease) every year 
from the month of Sravan to the end of 
Aswin, we, the second party, shall try our 
best to cause as many sleepers of different 
measurements prepared as possible and 
after getting them counted according to 
the contract pay the price thereof in ac- 
eordancs with the rates mentioned above, 
to the first party on taking receipt there- 
for. The second party shall, on no ac- 
count without sufficient reason willingly 
stop the preparation of sleepers during 
these three months. Let it be known that 
we, the second party, will have to prepare 
1,35,000 (one lakh and thirty-five thousand) 
sleepers of different measurements every 
year during the nine months from Kurti'lc 
to Asarh , in accordance with the terms 
specified above. If, through negligence 
on the part of us, the second party, we fail 
to prepare so many sleepers no plea regard- 
ing deficiency in the number of sleepers, 
put forward by us, shall be entertained and 
we, the second party, shall be held liable 
to pay on demand, the price of the entire 
number of one lakh and thirty-five thousand 
sleepers to the first party. 

“5. The sleepers, which we the second 
party, shall get ready shall be counted 
every week on behalf of the first party 
and seals and numbers shall be put on 
behalf of the first party. If this work 
cannot be managed to be done every week 
it should be done every month. But the 
second- party shall, on no account, be 
entitled to take away the sleepers after 
they have been counted sealed and number- 
ed, unless they have paid the price 
thereof. The second party shall obtain 
receipt for whatever money they pay for 
the sleepers from the manager of the first 
party. No plea of payment without receipt 
shall be entertained. If, through negli- 
gence the sleepers may not be counted, 
sealed and numbered on behalf of the 
first party the second party’ shall be at 
liberty to serve a formal notice on the first 
party giving two weeks’ time, and it shall 
be incumbent on the first party to get the 
sleepers counted, sealed and numbered 
within the period of the notice issued by 
the second party and the second party 


delay shall not exceed more than two 
weeks after the expiry of the period fixed 
under the notice. If this be not done 
the second party shall then have the 
power to enter the measurement and 
number of sleepers in their own papers 
and lake away the same and I, the first 
party, shall be entitled to get the price of 
the sleepers according to the entries made 
in the papers of the second party. 

“G. Without paying in full the price of 
the sleepers that will be got ready every 
month and obtaining receipt therefor the 
second party will not be entitled to cut 
trees or prepare sleepers in the succeeding 
month. In that case, on the expiry of 
the said succeeding month, I, the first 
party, shall be competent to bring the 
trees mentioned in the schedule given 
below in my direct possession and to stop 
the cutting of the trees, without waiting 
for the expiry of the term of this agree- 
ment, and if in such circumstances, I, the 
first party, be put to any loss through 
some act on the part of the second party, 
the second party shall be liable to pay 
compensation for the loss to me, the first 
party, and the sum of Its, 6,000 in deposit 
will be forfeited." 

The early part of cl. 3 would appear 
at first blush to contain a definite contract by 
the contractors to cut 15,000 sleepers during 
each month of the nine obligatory months. 
Indeed, the contractors in their plaint 
use the words ‘ the stipulated number of 
15,000 sleepers”, and again “the stipulated 
minimum number of sleepers”. But it is 
suggested on behalf of the contractors 
either that the latter part of the clause 
shows that there was no .<uch obligation, 
and that these figures are to be considered 
as directory only or hortatory only and 
not compelling or that a breach of this 
particular covenant would not go to the 
root of the contract. 

It is not quite clear upon which ground 
the High Court relied in deciding for the 
contractors. Perhaps the learned Judges 
relied upon both. The view which they 
seem to have taken is that the latter part 
of the clause supersedes the earlier, in- 
asmuch as it substitutes a duty to prepare 
nine times 15,000 by the end of the year 
(or at least to pay for them if not prepar- 
ed) for the duly in the earlier part of the 
clause to provide 15,000 per month. 

The clause is not well drawn, but in 
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their Lordships view the 
read it is that the two . 
cumulative and not mutually exclusive. 
If for some reason which the land-owner 
is willing to accept, a month passes with- 
out the stipulated tale of sleepers having 
been cut, he has. though he waives his 
right for that month, not lost the right to 
insist that by the end of the nine months 
the deficiency should be made up. 

If then there is a positive obligation on 
the contractors to cut, to tender for count- 
ing, and when counted to pay for 15,000 
sleepers a month, what is the land-owner's 
remedy for a breach of this obligation? 
To sue for the price of 15.000 sleepers, 
though they have not been cut? That 
remedy is reserved for cases where there 
lias been a failure in the nine months 
total. 

Their Lordships have been invited by 
Counsel for the respondents to put a rea- 
sonable construction on the contract, and 
it would be unreasonable if there were no 
remedy for the failure to make periodic 
payments. It would be reasonable if the 
land-owner could treat such a breach as 
going to the root of the contract, and 
this seems to be provided for by els. 3 
and 6 combined. 

Reliance was placed by Counsel for the 
respondents upon the use of the word 
“objection”. It was said that this word 
conveyed the idea that »he contractors 
muHt positively refuse to discharge their 
duty before the land-owner's right to cancel 
arose But it had to be admitted that if 
the contractors refused to pay for cut and 
counted sleepers, at any rate after a demand 
for payment, that would bean “objection” 
which would entitle the land-owner to 
cancel. 

Under cl. 3, therefore, there is a right 
to cancel for non-payment for the monthly 
tale of sleepers; but the time within which 
payment is to be made is not specified. 
This is provided for by cl. 6, which follows 
upon the provisions as to counting con- 
tained in cl. 5. Each payment is to be 
made in the “succeeding month”. So 
■trict is this provision that the contractors 
have no permission to cut in the succeeding 
month till the sleepers of the preceding 
month have been counted (an operation 
which need not take long) and paid for. 

If in that succeeding month the sleep- 
ers of the preceding month have not been 
paid for, the right to cancel arises. 
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All this cannot be denied. But it is 
said that the contractors can avoid all 
their obligations and keep the contract 
alive for four years by merely cuttinga 
nominal amount of sleepers every month, 
tendering them for counting and paying 
for them when counted. 

As to this the Subordinate Judge well 
observes: — 

‘ The document cannot be construed as 
meaning that the plaintiffs might prepare 
1 lac and odd in the course of the year, 
and pay for the same at the end of it. If 
this construction were valid, then the 
words in cl. 0 that the plaintiffs would 
not be entitled to cut trees and prepare 
sleepers in a succeeding month without 
paying for the sleepers of the previous 
month become meaningless.’’ 

Some observations were made by the 
Judges in the High Court upon the 
failure of land-owner to respond to the 
various applications which were made to 
him to have a count of the sleepers 
already prepared; but, as each of these ap- 
plications admitted that the proper number 
of sleepers had not been prepared, there 
was no obligation on the land-owner to have 
a count. The duty of the contractors 
was to tender the full tale of sleepers due 
from them, and no count could be required 
till they were ready with this. 

No doubt the land-owner must count 
before he requires payment; but t lie first 
duty lies with the contractors to supply 
sleepers for counting. 

Counsel for the respondents contended 
that the land-owner was really claiming 
to treat the failure to cut as" the cause 
of cancellation. To this the land owner’s 
answer would he that it was immaterial 
to him whether the sleepers were cut or 
not, as long as the sleepers were paid for, 
but that it does not lie in the mouth 
of the contractors to say that they have 
not cut the sleepers, inasmuch as they 
were bound to have cut them. 

The sleepers “that will be got ready 
every month" are the covenanted 15 000 
Unless they are tendered for counting 
and paid for when counted the land-owner 
can use Ins remedies under cl. G; and this 
is what he did. 

Counse 1 for the respondents boldly said 

that if the contractors failed to cut the 
land-owner had no remedy under cl G 
1 Ins was the necessary result of his argu- 
ment, but their Lordships cannot accept it 
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.~™. ! k “ ' vho,e ,'¥. r Lordships would Receiver by m order of tbe High Coil 
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humb y recommend Ilis Majesty that this 
appeal should be allowed, and the cross- 
appeals dismissed, and that the judgment 
of the ^subordinate Judge should be restored 
with costs here and below. The costs of 
a petition presented on behalf of the re- 
spondents should be costs in the appeal. 

, , Appeal allowed. 

solicitors for the Appellants:— Messrs. 
Borrow, Rogers and Nevill. 

Solicitors for the Respondents:— Messrs 
Morgan, Price and Co. 


BOMBAY HIGH COURT. 

Civil Extraordinary Application- 
No. 304 of 1923. 

June 23, 1925. 

Present:— Sir Norman Macleod, 

Kt., Chief Justice, and Mr. Justice 
Coyajee. 

N. II. MOOS— Petitioner 

versus 

ABDUL HUSAIN MULLA TVEBALLI— 

Opponent. 

Receiver-Suit agaitist legal representatives of 
deceased to recover money— Receiver, whether neces- 
sary party— Decree, whether can be granted against 
Rece i ver—Procedu re. 

Where a money suit is filed against the heirs of a 
deceased person, whose estate is in the hands of a 
Receiver, the Receiver lias nothing to do with the 
satisfaction of the claim, and all that the Court can 
do is to pass a decree in favour of the plaintiff against 
the defendants, as the legal representatives of the 
deceased. The fact that the plaintiff has obtained an 
order from the Court which appointed the Receiver 
granting him leave to add the Receiver as a party to 
the suit does in no way affect the question whether 
the Court which hears the suit can grant relief 
against the Receiver. If the decree obtained by the 
plaintiff against the heirs of the deceased is’ not 
satisfied and the plaintiff wishes to execute it against 
the estate of the deceased, he must go to the Court 
which appointed the Reoeiver for permission to attach 
the estate of the deceased in the hands of the Receiver. 
The Receiver is not a necessary party in a suit to 
decide whether the plaintiff is entitled against the 
legal representatives of t he deceased to recover money 
which he had advanced to the deceased in hi’s 
lifetime, [p. COO, col. 2; p.COl, col. J.j 

Application against a decision of the 
Chief Judge and Judge of the Presidency 
Court of Small Causes, at Bombay, in Suit 
No. 3800 of 1923. 

Mr. G. N. Thakor, for the Petitioner. 

JUDGMENT.— This is an application 
in revision by Mr. Moos, who was appointed 


for administering the estate of one Kadar- 
bhai Issaji now deceased. The plaintiff 
hied a suit in the Small Causes Court 
Bombay, against the heirs and legal repre- 
sentatives of the deceased owner of the 
estate. He added the Receiver as a party 
to the suit and obtained cx parte leave 
from the High Court to sue the Receiver. 
It should have been obvious that no relief 
could have been granted against the Re- 
ceiver in a suit filed in the Small Causes 
Court. When the suit came up for hearing 
the Judge passed a decree against defend- 
ants Nos. 2 to 8, who were the heirs of the 
deceased, and dismissed the suit against the 
Receiver. The plaintiff then appealed to 
the Full Court, praying that the dismissal 
of the suit as against the petitioner might 
be set aside, and a decree for the amount 
claimed passed against him. The Full 
Court delivered judgment setting aside the 
order of dismissal and passing a decree 
against the Receiver as prayed. 

That would appear at first sight to be a 
very strange decision on the part of the Full 
Court. The grounds for passing a decree 
against the Receiver are as follows 

" The Receiver was sued with the leave 
of the Court which appointed him. He 
was a necessary party as plaintiff wanted 
the property in his possession, i e., the 
assets in his hands to be made available 
for the satisfaction of his claim. The High 
Court in granting leave must have con- 
sidered this aspect of the case, and if he is 
a necessary party, the suit as against him 
cannot be dismissed. The two cases of 
Jatindra Nath v. Sariraz Miah (1) and 
Banku Behary Deg v. Hareiulra Nath 
Mukherjee (2) are explicit authorities on the 
point, and they decide that when the Re- 
ceiver is made a party after leave to sue 
him lias been obtained, the suit as against 
him cannot be dismissed ; the property 
in his charge is directly sought to be affect- 
ed." 

Where a money suit is filed against the 
heirs of a deceased party, whose estate is 
in the hands of a Receiver, the Receiver 
has nothing to do with the satisfaction of 
the claim, and all that the Small Causes 
Court could do would be to pass a decree 
in favour of the plaintiff against the defend- 
ants, as the legal representatives of the 
deceased. The fact that the plaintiff ob- 

11) 6 Ind. Cas. 214; 14 C. W. N. 653. 

12) 8 TnH. Cas. 1:15 O.W.N. 54. 
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tained an ex parte order from the High 
Court granting him leave to add the Re- 
ceiver as a party does not in anv wav affect 
the question whether the Court which hears 
the suit can grant relief against the Re- 
ceiver. That question would have to be 
decided on the merits and clearly no decree 
could be passed against the Receiver. If 
the decree against the other defendants 
was not satisfied, and the plaintiff wished 
to execute against the estate, he would have 
to go to the High Court for permission to 
attach the estate of the deceased in the hands 
of the Receiver. 

., father remarked j a judgment of 
the Third Judge that— 

"the Receiver is the representative for 
the persons who may ultimately be found 
legally entitled to the propertv and as such 
is a necessary party to the suit. In any 
event no injustice could be caused to the 
estate as any decree passed herein would 
have to be executed against the Receiver 
only with the leave of the Court that an- 
pointed the Receiver/' 

m2 at v'i tl '; al l l (,ue respect - is aQ ar gii* 
ment vitiated by a very patent, fallacv. If 

a party makes a claim for money due bv 

LP- SOn Wll ° dead against bis repre- 
sentatives, then lie can only get. a decree 

oMheM he / e?reS f n,ativCS ’ 10 lIie ex,ent 

of the assets in their hands, and if the 
estate is not in their hands, hut in the 

to eo S »n f .K R n eiVer, u lie Plaintiff will have 

ceiver in nrdS 0 ? 1 ’ 1 ,haf ^PPointod the. Re- 
cmver, in order to attach the propertv in 

could 8 the R i U / by T ^ ssi ^e P eoSception 
; .f R ecei vei be a necessary partv 

was eSle?.^? 'y het , her the Plaintiff 

Ives n fp. f ‘ nSt t ,e le « al representa- 

ht tuu me adVa " Ce<1 t0 llle in 

with 6 costs throughout rn i a f l the 0 Rece ,eSt0red 
not recover his costs thin ! Uece,ve , r can 
lnve th= minclude 7i;t"^™ apply , 0 

Me made absolute 


Cl- STATE FOR IS'DIA. Cl'l 

MADRAS HIGH COURT. 

Stamp Regisvek Xns. 122(3 i«. 1228 and 1231 

of 1925. 

April 10, 1925. 

Present Mr. Justice Devadoss and 
Mr. Justice Wallace. 

In re The SECRETARY of STATE tor 
INDIA in COUNCIL kEi’KEsnxTF.D by 

The COLLECTOR »k CIIIXl'lLKPUT- 

I'KTITlOXIcit. 

Limilnlimi .1 cl i /A' >•/ H '-m, .-\ jj - . l/./.fiVdfiV.ti f,,y 
b ill- 1 1 > II n .!/.( j m i'„i ,iril -—Time I'lh it 

in (liihimiit'i ii •*/ ju.buii. ni {.. .i/.i cat. ,/ iigainpi 

I rhtlh> r mull In • e.rrlii.lol. 

Ju ill- i-h>- i.f :sn a|>|.|i< ii!i.in f.>r lef.vf in appenl (■> 
the Privy I’oun.-i), (he time r'-'ijui&il .• f. •»■ obtainin'' n 
copy nf th|. ju-ljJlliMil ,-|pp i.' I'Xclutli d ill 

i-ilrulmiii- limitation. 

In ih- ■•••is.. ..fan appli.-aii.in f.. r l.-avi* t» appeal 
.T ..f >. 12 -f ihv l.in,iiaii,.ii A. r r. ftliy m.-aiis 
‘■'Vh-ii a utvr.v i- -..ii-hi (.. |... np| .,Mle.| f iv, in'”. 


C 

1 

on. 


Moh ihir I’liisti.l /Vic, ir T v. .I,n, tin, i Siihih 6G Iml 
.’as. 1 Pal I ill; .'I P. I..T. :V.|; (pljj, pj;) , ( - 

’.L. It. i Pal.* .1 »22 • .\. I. It. v p : ,i . ; 33| rvli-,1 

• 

Petitions under (.). XLY.r. 2 and under 
s. 109, els. (5) and tel and s.ilO.C. P.C., sought 
to be presented to the High Court, the High 
Court will be pleased t<> grant certificates 
enabling the petitioner herein to appeal to 
His Majesty in Council against the judg- 

™ n _ l ‘if,! 1 , 16 iUgh Court inS. As. Nos. 1350, 
l.too, Ud-I, and 13;>7 of l\)2\ t preferred 
against the decrees of the District Court 
Chiuglepuf, in A. S. Nos. -J00, 399, 398’ 

“? *".«{ 8- So. 50), 513. -170 a„d 

•jUoof inib.on the hie of the Court of the 
District. Munsif, Poonamalle. 

Mr. K. S. Sankara Iyer, for the Petitioner 

Mr. A. Gopulratna m, for the Respondent. 

ORDER.-The question for decision is 
whether in the case of an application for 
leave to appeal to the Privy Council time 
requisite for obtaining a copv of the judg- 
ment appealed against may be excluded m 
calculating limitation. 

Section 12 of the Indian Limitation 
Act is now made applicable bv the R,ivv 
( oiinci 1 Rules to such applications, but llm 
difficulty is that while snb-s. (2) applies i n 
terms to "an application for leave to anneal' 
s ,ub s. (3) does not. Rut we think ti ll 
thouKh sub. s . (3) does nut in terms apply 
the language used m it really covers t hi 
present case. Under sub-s. 3) w ” 

application for leave to appeal is put in the 
time requisite for obtaining “a copy of he 
decree appealed from" may be deducted 
Here the phrase quoted really implies 
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Copv of the decree sought to be appealed document in evidence which was not produced at the 

i 4 first hearing of the suit in accordance with the provi- 

sions of r. 1 of 0. XIII of the C. P. C., where no reason 
is shown for the non-production of the document at 
such hearing, [p. 602, col. 2.] 

Where in a suit for enhancement of rent it appears 
that there has been a variation in the amount of rent 
paid by the tenant the burden is on the tenant to 
explain why there has been such variation and if he 
cannot give any satisfactory explanation the inference 
would be that there has been a change in the rate of 
rent and the presumption arising under s.50 #f the 
Bengal Tenancy Act would be rebutted, [p. 603, col. 1.] 
Appeals against the decrees of the Addi- 
tional District Judge, Dinajpur, dated the 
13th February 1922, affirming that of the 
Munsif, Kaigunj, dated the 15th January 
1921. 

Dr. D. N. Hitter (with him Babu Satindra 
Nath Mukerjee), for the Appellant. 

Babu Bxmal Chandra Das Gupta, for the 
Respondent. 

JUDGMENT.— These four appeals arise 
out of four suits for enhancement of rent of 
an occupancy holding. The Trial Court 
held that there was no ground for en- 
hancement and refused the enhancement 
and this finding was upheld in appeal. 

In the appeals before us one point has 
been taken namely that the plaintiff was 
not allowed to put in evidence certain 
collection papers. Admittedly these papers 
were not filed in the First Court at the first 
hearing. Order XIII, r. 1 of the C. P.C., 
provides. “The parties or their Pleaders 
shall produce at the. first hearing of the 
suit all documentary evidence, etc." As 
already stated these documents were not 
produced at the first hearing of.the suit. 
Order XIII, r. 2 of the C. P. C., provides 
that, “no documentary evidence in the 
possession or power of any party which 
should have been but has not been produced 
in accordance with the requirements of 
r 1 shall be received at any subsequent 
stage of the proceedings unless good 
cause is shown to the satisfaction of the 
Court for the non-production thereof ; 
and the Court receiving any such evidence 
shall record the reasons for so doing. 

In this case the Court was not satisfied 
that there was good reason why these 
documents were not produced at the first 
hearing of the suit ; and it is impossible 
for us in second appeal to interfere with 
the order of the Court rejecting those 
documents; because, no reason has been 
shown for their non-production at the 

time. With regard to tins point whic h 
is common to all the appeals, therefore, I 
decide against the plaintiff. The learned Ad- 


- - * * 
from" as the decree cannot strictly be 
“appealed from" until leave to appeal has 
been given. There is no reason why the 
phrase “decree appealed from" when used 
iu sub-s. (3) should be given any different 
interpretation. Sub-section (3), therefore, 
in the case of an application for leave to 
appeal really means “when a decree is 

sought to he appealed from ” That 

is the present case and time requisite for 
obtaining a copy of the judgment may, 
therefore, be excluded. 

That position is also very reasonable, 
since a proper application for leave to 
appeal cannot be drawn up unless the party 
or his Pleader has before him a copy of the 
judgment. 

Authority on the point is scant. Mahabir 
Prasad Tewariv. Jamina Singh (1) is direct 
authority, though the reasons givenare not 
those we have given. The case of Anderson 
v. Periasami (2) was under the old s. 12 in 
which applications were limited to applica- 
tions to appeal in jorma pauperis , and, 
therefore, s. 12 could not he then called in 

aid at all. ... , . 

We rule that time requisite for obtain- 
ing copy of judgment should be exclud- 
ed. 

v N v. Petition allowed. 

( 1 ) 06 Ind. Cas. 88; 1 Pat. 459; 3 P. L T. 289; (1922) 
Pat. 193; 4 U. P. L. It. (Pat.) 33; (1922) A. 1. R. (Pat.) 
255. 

(2) 15 M. 169; 5 Ind. Dec. (s. s.) 46i. 


CALCUTTA HIGH COURT. 

Appeals FhOM Appellate Decrees Xos. 1980 
of 1922 and 872 to 874 op 1023. 

May 12, 1925. 

Present .-—Mr. Justice Cuming and 
Mr. Justice Chakravarty. 
NR1SINHA CHARAN NANDI 

CHOUDI l U RI— Plaintiff— Appsllant 

versus 

BATASI DASHI-Defendant- 
Rbspondent. 

Civil Procedure Code ( Act V’ of 1908), 0. XIII, rr.l, 
2-Document not produced at first hearing, rcjuUd hy 

Trial Court-Appeal, 

C on rt— Bengal Tenancy Act A III of 1 Mo), s ou 
1/indlord and tenant— Rent, enhancement of, 

Variation in rent, explanation or— Burden of proof 
Presumption, rebuttal of. 

The Hicli Court will not in second appeal interfere 
with the order of a Trial Court refusing to admit a 
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ditional District Judge in dealing with the 
Appeal No. 1980states as follows ' "Jote in 

the name of Batashu, junta Its. G 11-11 f. 
Defendant proves rent at a uniform rate 
from 1305 to 1319. The plaintiff proves 
a karcha Ex. 5 showing jama of its. 3-4-91 
in 1298 and a counterfoil Ex. A-4 for 1302 
showing jama of Its. 6-9-7-,'. The learn- 
ed Munsif has rejected these. I see no 
reason to do so. The kan:has are. it is 
true, loose papers tied together but 1 have 

examined them carefully I 

do not think that this alone is sufficient, he 
should show more definitely how this large 
change came about." 

It seems to us that the learned Judge 
has wrongly placed the onus on the plaint- 
iff to explain the variations of rents The 
onus on the contrary is on the tenants to 
explain why there had been this large 
variation of rent and if they could not 
give any satisfactory explanation the in- 
ference would he that there had been 
a change in the rale of rent. As far as I 
understand the learned Judge’s judgment 
he does not suggest that this rent of 
Rs. 3-4-0 odd was for any other jama 
than the jama the rent of which was 
allowed to be enhanced. 

We must, t herefore, set aside the order of 
the learned Judge in so far as this appeal 
is concerned. The result is that we allow 
this appeal and send back the case to the 
ower Appellate Court in ordor that the 
learned Judge may re-hear the appeal con- 
sidering the case from the point of view 
indicated, viz., that the onus lies upon 
the tenants to explain why there has been 
a variation m the rent. They may ex- 
plain by showing that there has been a 
change in the area; but the onus is on 
the tenants; and if they cannot explain 
it, the inference will be that there has 

£fl Ch S nge ln the rate of rent and, 
butted ’ tlC presum P lion has keen re- 

AprEALs Nos. 872, 873 and 874 op 1923 

^ these appeals nothing has 
been seriously pressed in 8upportot ft 

and, therefore, they are dismissed. 

ppe a a J, No - 873 is dismissed without 
costs as the respondent in this appeal does 

not appear and Appeals Nos. 872 and 874 
are dismissed with costs. 

In Appeal No 1980 costs abide the result. 

ZK oecond Appeal No. 1980 allowed; 

Appeals Nos. 873, 873 andSuSiUsed, 


OHULAM SARWAR V. GHCLAM MUSTAFA. 60 S 

LAHORE HIGH COURT. 

Civil. Revision No. 135 op 1925. 
Mav 14. 1925. 

Present .—.Mr. Justice Abdul Raoof. 
(JHl'LAM SARWAR am. otheks- 

DbFEXDAXTS — lETnK'NI-US 


C H r LA M .M I.TST A FA— Fla i xti ff 
— Kkspoxdext. 

Civil I'mccJun (W< (.Icr T .»/ Iiujs .< //.» — 
Return of afifhttl /••}• 1'ii'st nhitioii ;»r.*/icr ('••uri- • 
Refusal to (.ren tse jurisdiction- iu > Cwincidl 

Small C*n/*v Courts Act (IX of /.> s; t sV/i. //, Art. .M 
— Joint tn\s, sale or- Suit /or neon ft/ of ?iinrc — 
Small C’Viac Court, jaris.lirti- m of. 

An application for revision li«-s aerninst an order of 
a Court reluming an appeal for presentation to the 
proper Court, ami thus refusing to exercise jurisdic- 
tion. |p. HOt, col. 1 . 1 

A suit for recovery ..f his share of the sale-price of 
trees by on-' joint «.\vn- r against the other is cogniz- 
able hy a Snuill IVum* (.’• *n ri . Article of Sch. II to 
the Provincial .Small Cause Courts Act has m. appli- 
cation to such a suit. 

Revision against aii order of the Senior 
Sub-Judge, Sialkot, dated the 6th Decem- 
ber 1924. 

Dr. NanJ L<il, for the Petitioners. 

Choudhry Zafarulla Khan, for the Re- 
spondent. 

JUDGMENT. — The plaintiff and de- 
fendants Nos. 1 — 1 being the sons of the 
same father owned certain land jointly. On 
a partition Jth share was allotted 'to the 
plaintiff and J-ths to defendants Nos. 1—4 
As regards the trees standing on the 
shamilat land the following provision was 
made in the partition deed:— 

"Aur drakhtan har qim wage arazi shami- 
lat uu m ilkiyat mush ta rikh rihcngc." 

Defendant No. 1 sold certain trees to de- 
fendant No. 5 and some other purchasers, 
llie present suit was instituted by the 
plaintiff on the allegation that Rs. 800 had 
been realized by defendant No. 1 bv the 
“ e ., of ' e ^ees «nd that the plaintiff was 
entitled to Rs 200 being the Jth share of 
the money realized. The suit was resisted 
on various grounds, but eventually a decree 
was passed in favour of the plaintiff for the 
amount claimed, the decree being ex parte 
against defendants other than "defendant 
No. 1 and Gulam Hussain. Defendant No 
5 was released from liability. 

Defendants Nos. 1-4 appealed against 
the decree of the Trial Court which came” p 

for hearing beforeMr. SitaRam, Senior SuT 
ordinate Judge. Sialkot. A preliminary oh- 
jection \\ as taken before him to the effect that 
the suit not being of the nature nf n 
suits cognizable b/a Court of Small Causes 
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the Senior Subordinate Judge had no 
jurisdiction to entertain and decide the 
appeal. This objection was accepted by 
the learned Senior Subordinate Judge and 
the memorandum of appeal was returned 
on the 6th December, 1924. to be presented 
to the District Judge. It was in fact pre- 
sented to him on the same date, i. e., the 
6th of December, 1924, and the appeal was 
decided on the 5th of March 1925. 

The present petition for revision was 
made against the order of the Senior Sub- 
ordinate Judge returning the memorandum 
of appeal. At the hearing a preliminary 
objection is taken by Mr. Zafarulla Khan 
that the order returning the memorandum 
of appeal to be presented to the Dis- 
trict, Judge being an interlocutory order a 
petition for revision cannot be entertained 
and that inasmuch as the petitioners can 
appeal against the decision of the District 
Judge and can raise the question of 
jurisdiction in that appeal this Court ought 
not to entertain the present petition for 
revision. In support of his first contention 
Mr. Zafarulla Khan has relied upon 
various rulings in which an order as- 
suming jurisdiction had been treated as an 
interlocutory order and a petition for re- 
vision had been held to be incompetent. 
Not a single case has been cited wherein 
an application for revision against an order 
returning a plaint and thus refusing to exer- 
cise jurisdiction has been held not to be 
revisable. I accordingly disallow the pre- 
liminarv objection. 

As regards the merits the examination 
of the plaint clearly shows that the suit was 
of the nature cognizable by a Court of 
Small Causes. Defendant No. 1 having 
sold certain trees belonging jointly to him 
and the plaintiff this suit was instituted 
for the recovery of plaintiffs' share. Article 
35 of the Second Schedule to the Small 
Cause Courts Act has no application to such 
a suit. The learned Senior Subordinate 
Judge had jurisdiction to try the appeal and 
the memorandum of appeal was wrongly 
returned by him. 

I accordingly accept this petition for re- 
vision and setting aside the order of the 
Senior Subordinate Judge returning the 
memorandum of appeal, direct that it be 
now received and the appeal be decided 
according to law. Costs will abide the 

result. . . , . 

v- ,| Revision accepted. 


BOMBAY HIGH COURT. 

Civil Extraordinary Application 

No. 32 of 1924. 

July 2, 1925. 

Present :— Sir Norman Macleod, Kt., 

Chipf Justice, and Mr Justice Coyajee. 

MOTILAL GOPALDAS SHET- 
Applicant 
versus 

krisiinabai gopalrao garud 

—Opponent. 

Bombay Blenders Act (W II of 1020). ss. 17, 19— 
Pleader and client -Death of Pleader pending proceed- 
ing— Fees, apportionment of. 

By virtue of the provisions of sub-ss. (2) and (3) of 
s. 19 of the Bombay Pleaders Act, in the absence of 
any special agreement, a Pleader is not entitled to 
receive fees allowed on taxation between himself and 
his clients for his services until the final decree or 
order in the proceeding if passed. If a Pleader dies 
before such final decree or order is passed or for any 
reason the engagement of his services by Ins clients is 
put an end to then the Pleader will only be entitled 
to ask the Court to award him proportionate fees on 
the basis of a quantum meruit. The Court ill assess- 
ing the quantum meruit might be guided by the per- 
centages laid down by law for the regulation of costs 
between party and party but is not bound to adopt 
that guide where the cireumstances^of the case would 
render it unjust to do so, [p. G05, cols. 1 & 2.] 

Application against a decree of the 
First Class Subordinate Judge at Dhulia, 
in Small Cause Suit No. 749 of 1922. 

Mr. M. V. Bhat, for the Applicant. 

Mr. P. B. Shixgne, for the Opponent. 


JUDGMENT.— This suit was filed by 
le adopted son of the late Mr. Gopal Bal- 
ant Garud to recover certain fees due to his 
ither, who carried on the profession of a 
'leader. The original plaintiff having died, 
ie suit was continued by his mother. In 
ie present application we are only con- 
erned with an item of Rs. 109 debited in 
Ir. Garud's account on June 16, IMi, lor 
is fees in Appeal No. 103 of 19 l 0. The 
efendant admitted that he had engaged 
Ir. Garud in that appeal to appear for 
im, and that lie had put in his vakil- 
atra in that appeal, but defendant denies 
is liability to pay Rs. 109 as Mr Garud 
ied before conducting the appeal. I he 
udge said:— 

“This contention is obviously not ten- 
ble Having made his appearance for tlie 
efendant in the appeal, Mr. Garud was 
ntitlod to get his legal fees. It was no 
iult of his that he died before the appeal 
as heard, and the defendant cannot escape 
om that liability simply because he had 
> incur further expense by engaging au 
llier Pleader." 
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That finding could only l u caret if i! 
could be said th t! a IY-* i i -r - > ,u as he 
has been retained, nu 1 h.s tiled his '. - 
1 ‘itr.i, becj;n.*» t !i entitle 1 1 1 r.v .-vcr 
the whole of his fe-’s which aie payable 
for his services until the tinal d eerie is 
passed. There is no support f r such a 
proposition in the B unlay Pleaders A -t. 

I'nder s. 17 of the Act; 

“Any party employing a I’iea ler may 
settle with him hy private agreaavm* the 
terms of his engagement m l the fee to be 
paid to him for In.' professional services " 

It is not suggested in this case that the 
defendant entered into any private agree- 
ment with Mr. Garud. 

By s. 19, sub s. '2 . 

“U here no fee his been settled under 
s. 17, the Pleader shall be entitled to receive 
from his client a fee computed in accord- 
ance with the rules in Sell 111, and any 
further fees which may be allowed on taxa- 
tion between Pleader and client in pursu- 
ance of any rules made in this behalf ln- 
the High Court." 

Under sub s. i3 : 

"The fee which a Pleader is entitled to 
receive fnJm his client when computed in 
accordance with the rules in Sell. Ill, and 
W ^ en otherwise agreed between the 
Header and the client, the fee which a 
Pleader is entitled to receive under sub-s. 
(U, is payable in respect of the Pleader's 
services until the tinal decree or order in 
the proceeding is passed." 

In the absence then of anv special agree- 
ment, a. Pleader shall not be entitled to 
receive fees allowed on taxation between 
himself and his client for his services until 
the tinal decree or order in the proceeding is 
passed. If a Pleader dies before such tinal 
decree or order is passed, or for anv reason 

fanS*??" 6 ? ? f hl ? 6ervices b - v his client 

put an end to, then the Pleader will 

Si e . enlllled l ° ask the Court to award 
him certain proportionate fees on the basis 
of a quintum mtruit. 

r 1U Gorind Jothi v . Janustii 

Cawf;, (1), the plaintiff was a Pleader who 
had appeared for the defendant in certain 
proceedings up to a certain stage W 
being paid any fees for his s*rww hi 
f" e * the defendant. I, “ th 

M £“ rt thal , “« Pieader, in the absence 

n-rui TV 1 T • eQtitle<i t0 a 
n.ruit. rue Court in assessing the quan- 

\1) 12 B. 537; G Iui Dec (x. #.) 653. 
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tui-i rnrull might !e guided by the j -r- 
centages laid down iy la v :• r the r< vula- 
ii"ii of ousts 1 -tween j and j.-i'tv, 
but v.-.t- l-'ind *" adopt li.at 

guide where cir. •announce.' * i case 
would render it unjust to do •. 

The question is then what is the 
proper lemunerati n in the circumstances 
of the case, vhi'-h would have 1 : >n paid to 
Mr. Garud. if the engagement of his services 
had terminated without iiis doing anything 
further than what was done in this case, 
namely, the tiling of the rihi'.jijira and 
entering the appearance of his client in 
the appeal. It is not suggested that Mr. 
Garud did anything more than that, as 
the appeal was not ready n r hearing and 
d:d not ••ouie on hr hearing tiil four 
months later. We think that on a quantum 
><l'.ru : t the sum of Its. 10 would be suffi- 
cient remuneration for such services. The 

order of the Subordinate Judge then must 
be amended by allowing the plaintiff with 

regard to that item of Es. 109, Its. 10 only 
I he applicant will be entitled now to the 
costs of the Rule. 


Z- K. 


A’li/c made absolute. 


, madras high court. 
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right to— Extension of time for payment— Power of 
Court. 

Where a contract for the sale of immoveable pro- 
perty provided for payment of damages in default of 
performance, whether bv the vendor or the vendee, but 
it appeared that the provision for payment of damages 
could not he treated otherwise than as one for 
furnishing security for performance of the con- 
tract : 

Held, that the breach of contract to sell could not be 
adequately relieved by compensation in money and a 
decree for specific performance was the appropriate 
relief, [p. COG, col. 2.] 

The Court which actually passes a decree for 
specific performance, whether it is the Trial Court or 
the Court of Appeal, has power to make any stipula- 
tions it thinks tit with reference to the performance 
including the power to extend the time fixed for pay- 
ment of the purchase-money by a party, [p. G07,col. i.l 

In considering whether extension of time should 
be granted, the delay need not be ’explained so 
minutely in a case of this sort as under the Limita- 
tion Act* where it is sought to excuse a bar of limita- 
tion, but must be looked at more leniently, [p. 607, 

00 Will re it appeared that the plaintiff was not aware 
of the provisions of the decree until the time for 
payment had passed, and that the main cause of the 
delay was the inordinate time taken by the Court in 
granting a copy of its decree: 

Held, that the delay should be excused and the time 
for payment extended, [p. 607, col. 2.] 

In S. A. No. 750 of 1922. 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Vizagapatam. in A. S. No. 380 of 1921 (A. 
S. No. 250 of 1920, on the iile of the Dis- 
trict Court), preferred against that of 
the Court of the District Munsif, Rajam, 
in Original Suit No. 253 of 1919. 


In C. R. P. No. 142 of 1923. 
Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise the 
order of the Court of the Additional Sub- 
ordinate Judge, Vizagapatam, in I. A. Nos 
34 and 50 of 1922, in A. S. No 380 of 
1921 (O. S. No. 253 of 1919 on the file of 
the Court of the District Munsif, Rajam). 

In- C. M. P. No. 258 of 1923. 
Petition praying that in the circumstances 
stated in the affidavit filed therewith, the 
High Court will be pleased to direct that 
the time for payment of the balance of 
the purchase-money may be extended till 
three months after the disposal of this 

petition in Second Appeal No. ( j0ofl9-- 

t A. S. No. 380 of 1921 on the file of the 
Court of the Additional Subordinate Judge, 

^ Mr e& B & Satyanarayana, for the Appellant. 

Mr. 1*. Suryanarayana, for the Respond- 
ents. 


JUDGMENT. 

lx S. A. No. 750 of 1922. 

This is an appeal by the 3rd defendant 
against the decree for specific performance 
of a contract of sale entered into by defend- 
ants Nos. 1 and 2 in favour of the plaint- 
iffs. It has been found that the contract 
was a valid contract and that the 3rd de- 
fendant (appellant) purchased property 
from defendants Nos. 1 and 2 with notice 
of the contiact. The only question argued 
in the appeal is that the contract is not 
one of which performance can be enforced 
by virtue of s. 21 of the Specific Relief 
Act I of 1877, because it is a contract for 
the non-performance of which compensa- 
tion in money is an adequate relief. Under 
s. 12 of the Act “unless and until the 
contrary is proved, the Court shall pre- 
sume that a breach of a contract to transfer 
immoveable property cannot be adequately 
relieved by compensation in money." This 
rule would prima facie apply here, but it 
is argued that, as there is a condition in 
the contract for the payment of damages in 
default of performance whether by the 
vendor or by the vendee, it must be held 
that the parties considered that the enforce- 
ment of these damages would be adequate 
in case the contract is not performed. So 
far as the default on the purchaser’s side 
in concerned, it is not suggested that the 
provisions for default can be treated other- 
wise than as furnishing security for per- 
formance. There is really nothing to show 
that the clause with reference to the de- 
fault on the part of the vendor was for 
any other purpose. It is suggested that as 
the amount fixed as damages was high, 
such damages must be deemed to be ade- 
quate relief, but as the amount is only 
Rs. 37-8-0 it does not seem to me a tenable 
contention. There are no other circum- 
stances to prove that in this case money 
compensation is adequate. Consequently 
this plea must be rejected. The second 
appeal is dismissed with costs. 

In C. R. P. No. 442 of 1923 and 
C. M. P. No. 258 of 1923. 

Before the appeal was filed, the plaint- 
iff failed to deposit money in accordance 
with the decree of the lower Appellate 
Court, and it has been held by that Court 
that it had no power to alter its order 
giving three months’ time for the payment 
and it dismissed the petition, put in by 
the plaintiff for extension of time and also 
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the petition pat in for amendment of the 
decree. The plaintiff has filed a civil 
revision petition against this order and 
has also put in a petition in this Court 
asking for extension of time to be granted 
case the second appeal is dismissed. 


Se far as the revision petition is con- 
cerned it appears to me that in accordance 
with the principles laid down in Abdul 
Shaker Sahib v. Abdul Rahiman Sahib (l), 
the lower Court had power to extend the 
time. It is argued that that decision 
relates only to the order of an original 
Court, but as it is based on the fact that 
an order for specific performance of this 
nature is in the nature of a preliminary 
decree and that the Court does retain 
power to make any stipulation it thiuks 
fit with reference to the performance, I 
think that the power must rest in the Court 
which actually passes the order for speci- 
fic performance and the language of the 
judgments in the case support this view — 
both the judgments of the late learned 
Chief Justice and Wallace, J. From the 
fact that, the Subordinate Judge dismissed 
the plaintiffs petition without making any 
order as to costs, it would appear that he 
thought that there was ground for extend- 
ing time, but that because it was not com- 
petent to review its own order, the request 
could not be granted. In considering 
whether time should be granted, it has to 
be remembered that the delay need not 
be explained so minutely in a case of this 
sort as m a case for instance, under the 
Limitation Act where it is sought to excuse 
a bar of limitation. In the latter the appli- 
cant is seeking to revive a right which 
he has lost and it is necessary for him 
to show that he has not lost ‘it by his 
negligence. Here it is a question of 
destroying a right which plaintiff had 
to enforce under a contract and it does 
not necessarily follow that because he has 
been guilty of some delay in enforcing 

, that . fact al °he should 
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making the payment in time. The main cause 
for the delay appears to be the inordinate time 
taken by the lower Appellate Court in grant- 
ing a copy of its decree. The copy was 
applied for on the 14th October 1921 and the 
copy was not ready until the 5th January 
1922; and for other reasons the plaintiff did 
not receive the copy till the 17th January. 
It is this delay by the officers of the Court 
that has been mainly responsible for the 
delay. I think that it should be excused 
and consequently I order that the time for 
payment be extended till the date on which 
the plaintiff deposited money, or if the 
deposit has been withdrawn till one month 
from this date. 

I pass no order as to costs of the revision 
petition. 

v - N ’- ' • Appeal dismissed. 

z - K - Petition allowed. 


K PRIVY COUNCIL. 

Appeal from the Calcutta High Court 

July 7, 1925. 

P rese nt: Lord Phil li more, Lord Carson 
and Sir John Kd/?e 

Rajah BHUPENDRA NARAYAN 

SINGH— Appellant 

versus 

NARAPAT SINGH-RespovnPYT 

Bengal t illagt Chaulciduri .-let (T / of lS7t)‘) *i 
Putn > lease-, iesun^n and transfer \f ‘ i 
chakran lands to zemindar-Putnidar d 1 

titled to possession- Additional rent *"* 

A p.Uni g Ml bv , SS i fit 
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lands within the boundaries of the mLt .j£ akra * 
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in respect of such lands. Ip 009 en n 1 /,u "‘" iar 
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iug those of the District Judge, Birbhum, 
dated the 13th September 1919, which con- 
firmed those of the Munsif, First Court, at 
Rampushat, dated the 30th September 1910. 

.Messrs. G. R Lowndes and B. Dube, for 
the Appellant. 

Messrs. L. DeGruyther and R. II. Ilodge, 
for the Respondent. 

JUDGMENT. 

Lord Carson.— This is a consolidated 
appeal by special leave from one judgment 
and 18 decrees dated the 27th February, 
1922, of the High Court of Judicature at 
Fort William in Bengal. Each of the 18 
decrees though relating to a distinct 
subject matter, raises the same question for 
decision. Each suit was a suit to recover 
possession from the defendant (who is the 
present appellant) the zemindar of certain 
villages in putni settlement of chaukidari 
rhakran lands which had been resumed by 
the Government under the provisions of 
Bengal Act VI of 1870, and were transferred 
to the zemindar subject to the payment of 
rent assessed on the lands in accordance 
with s. 51 of the Act. The plaintiffs 
(respondents) alleged that by a pottah dated 
13th November, 1853, the predecessors- 
in-title of the appellant zemindar granted 
live villages in putni settlement at the 
annual rent of Rs. 4,589 to one Krishna 
Chandra, from whom the plaintiffs derived 
title. It was further alleged by the plaint- 
iffs, and it is not now in dispute that at the 
time of the putni settlement there were 
certain lands in every village which were 
chaukidari chakaran lands, and were held 
and enjoyed by the chaukidars in lieu of 
their salaries, and that such lands which 
had been transferred as aforesaid by the 
Collector form part of the lands of the 
putnidar under the said pottah of 13th 
November, 1853. The appellant, on the 
other hand, denied that under the terms of 
the said pottah the plaintiffs had any title 
to the chaukidari chakran lands released 
by the Government, and that in any event 
tlie plaintiffs were not entitled to get 
possession thereof without paying some 
rent in addition to the annual rent of 
Rs. 4,589 fixed in the pottah. 

All the suits were tried by the Munsif ot 
Rampurhat, who by his judgment dated 
30th September 1910, held ttiat the disputed 
property was included in putni settlement, 
and that the plaintiffs were entitled to 
obtain khas or actual possession of the 
lauds in suit, but that they could not do 


so without paying an additional rent to the 
zemindar and he concluded his judgment 
in the following terms 

' The plaintiffs’ putni lease appears to cover 
a'l the lands within the boundaries of the 
inahals, but the profits of the choukidari 
lands were not taken into account in 
determining the rent payable by the 
putnidar. The plaintiffs must be held to 
pay a higher amount for the resumed lands 
than that which has been assessed for 
chaukidari purposes on these lands by the 
Collector as by the resumption the lands 
were enfranchised and the putnidars would 
get the land free from the burden of the 
public service. The principle has been laid 
down in Ilari Narain Majumdar v. Mukani 
Lai Mandal (1), the putnidar is bound to pay 
tothezcmindar such a rent for these lands as 
corresponds to the proportion between the 
gross collection and the putni rent formerly 
payable by him." 

On an appeal and cross-appeal to the 
District Judge of Birbhum the decree and 
order of the Munsif was by a judgment 
of 13th September 1919, affirmed. The 
plaintiff, now respondent, appealed to the 
High Court of Judicature against so much 
of t he order as adjudged that the plaintiff 
should pay to the defendant No. 1 such 
increased putni rent over the doul jumma 
as may be proportionate to the increase of 
the present collection over what it had been 
at the time at which the putni mahal was 
created. The learned Judges of the High 
Court allowed the appeals of the plaintiff 
and made decrees setting aside that part of 
the decision of the District Judge which 
declared the zemindar entitled to obtain 
additional rents from the plaintiff, and the 
only question to be considered on the 
present appeal by the appellant zemindar 
against the said order is as to whether such 
increased rent is or is not payable. It ha8 
not been disputed, and indeed it was so 
stated by the judgment of the High Court 
that by a long series of decisions the 
zemindars right to a share of the rents and 
profits in addition to the amount payable 
to the chaukidari fund under the provi- 
sions of Act VI of 1870 was established 

“ These decisions", say the learned Judges, 
“have recently been considered and followed 
in the case of Bejoy Chand v. Krishna 
Chandra (2) which was decided in Decern* 

in i C W. N. 814. 

(ii CG lad. Cas. 357; 31 C. L. J. 275; (1922; A, l P», 
(CJ 281. 
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the 2 em indur respondent and it is useless the record m hat ewe and i t to be 
o suggest that they are in the main observed that the order appealed from as 
distinguishable from the ca=es before us." m the former case lecogmsed the n«ht of 
Thelearned Judges, however, held that the ze nmidar to have a rent fixed for the 
the series of decisions laying down this c ktnkulan chakran lands in question, and 
principle could no longer be supported that tins part of the order 'J^ n Q 0t v c |J ie3t 7h P " 


having regard to the decisions of this 
Board in two cases, viz., Rnnjit Singh v. 
Kali Dasi Dtbi (3) and Ran jit Singh v. 
Milliard j Bahadur Singh (4). Their Lord- 
ships cannot agree with the Appellate 
Court that either of the cases referred to 
has the effect attributed to it by thelearned 
Judges. In the first of these cases where 
it is to be observed the order was in 
substantially the same form as in the present 
case, all that this Board decided was that a 
pu'ni grant by a zemindar of his interest 
in lands includes his interest in chaukidari 


ed or appealed from in the case before the 
Board, and the judgment appealed from was 
in their Lordships’ opinion correct. 

In a case decided by the High Court of 
Calcutta in 1924 Pryambada Dcbi v. Monoha r 
Mitkhopadhya\o\ the learned J udges refused 
to follow the decision appealed from in the 
present case, holding that the Appellate 
Court had misread or had not appreciated 
the two judgments of the Privy Council on 
which they had based their decisions. 
Their Lordships agree with this view, and 
are of opinion that the Court below was in 


chakran lands within the boundaries of error in holding that the cases referred to 


the grant, and that upon their being 
resumed and transferred to the zemindar 
under the Bengal Act VI of 1870, the putni- 
dar or darputnidar holding from him is 
entitled under s. 51 of that Act to possession. 
The putnidar did not in that case challenge 
the validity of so much of the order appealed 
from as rendered the decrees for possession 
subject to the fixing of a fair and reasonable 
assessment. In giving the judgment of the 
Board, Lord Parker of Waddington added : 
“It is a satisfaction to find that the view 
above expressed is that hitherto universally 
adopted in the Indian Courts.” 

In the second of the above-mentioned 
cases referred to by the Judges of the 
Appellate Court, the only point decided 
was that upon the transfer of chaukidari 
chakran lands situated within the villages 
to the zemindar an action by the putnidars 
for declarations that such lands formed 
parcel of the pulni mahal, and that they 
were entitled to a settlement and khas 
possession was not an action for specific 
performance of contract within Art. 113 of 
Sch. II of the Indian Limitation Act, 1877, 
but a suit for possession of immoveable 

(3) '40 Ind. Cas. 981; 41 C. 811; 44 I. A. 117: 21 C W 

AAA onil T T rnf 1 r . 1 4,1 * ' • 


N. 633; 32 M. L. J. 505; 15 A. L. J. 390; 25 0 L J 49o" 
19 Bom. L. R. 162; (1917) M. IV. N. 459; 6 LAV 01 

2P.L.W 1;22M.L.T. 489 (P.C.). * 
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before the Privy Council made any change 
in the law as to the right of the zemindar 
to have a rent fixed under the circumstances 
existing in present case. It was, however, 
argued in the present case before the Board 
that under s. 51 of Act VI of 1870 the 
putnidar is entitled to hold the lands rent 
free, or without paying additional rent for 
them. Their Lordships cannot accept this 
view. The peculiar character of chaukidari 
chakran lands, and how they came to be 
included, without paying rent, in the 
various putni pollas , as is found in the 
present case, has been frequently discussed 
before the Board as in the cases referred to 
and others and as Lord Buckmaster says in 
Ranjit Singh v. Maharaj Bahadur Singh 
(4):- 

‘It does not follow that because the 
lights originally arose by virtue of a grant 
declared to be a contract within the mean- 
ing of 8. 51 they are, therefore, rights, con* 
tractual in the sense that contract by its 
terms creates and regulates the personal 
obligations and duties of the grantor in the 
circumstances that have arisen. At the 
time when the putni grants were made 
the resumption of the chaukidari chakran 
lands was not even contemplated and 
the grant necessarily contains no reference 
whatever to the circumstances that would 
arise and the relationships that would exist 

(5) 80 Ind. Chs. 781; 29 C. W. N, 328: (1925) A. I R 
(C.) 051; 52 0, 570. ’ K L 
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in the event of the Government resuming application und 
possession. cant had suflick 

Their Lordships, therefore, see no reason calion "' i,l,in 1,1 
for interfering with the long series of Applicatio 
authorities commencing as far back as Subordinate 
the year i. 00 which have established the ous Applicat 
nglit oi the zemindar to have an additional Mr. V. B. \ 
rent fixed for such lauds, nor can their 
Lordships overlook the fact that in the JUDGM1 

cases already referred to before this Board under s. 11 

no exception was taken by the putnidar to having filed 
the fixing of such rents as a condition of Court of tin 
being put into possession. Judge at Mali 

llieir Lordships are, therefore, of opinion default undei 
that this appeal should be allowed, that the ber30, 1922. 1 
decrees appealed from should be set aside, to apply for a 
except so far as they confirm the decrees aside, and il 
of the lower Appellate Court, and that such that there wa 
last mentioned decrees should be restored, appearance \ 
The respondent should pay the costs of for hearing, 
this appeal and of the appeals in the High order setting 
Court. Their Lordships will humbly under Art. 1 
advise His Majesty accordingly. tion Act, the 

H. Appeal allowed. ing such an a 

Solicitors for the Appellant:— Messrs. Box days. The c 

&£ 0 ;. on the 31st d 

Solicitors for the Respondent:— Messrs, out of time 
Gusli, Phillips d- Co. Limitation A 
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application under r. 3 on the ground that the appli- 
cant had sufficient cause for not preferring his appli- 
cation within the time prescribed, [p. 610, col. 2.] 

Application against a decision of the 
Subordinate Judge at Mahad, in Miscellane- 
ous Application No. 62 of 1922. 

Mr. V. B. Virkar, for the Petitioner. 


BOMBAY HIGH COURT. 

Civil Extraordinary Application 
No. 229 of 1924. 

June 26, 1925. 

Present :— Sir Norman Macleod, 

Ivr,, Chief Justice, and Mr. Justice Coyajee. 
MAHADEO GOVIND WADKAR- 
Prtitioner 


JUDGMENT.— This is an application 
under s. 115, C. P. C. The opponent 
having filed Suit No. 139 of 1921, in the 
Court of the Second (’lass Subordinate 
J udge at Mahad, the suit was dismissed for 
default under 0. IX, r. S, C. P. C., on Octo- 
ber 30, 1922. He was then entitled under r. 9 
to apply for an order to set the dismissal 
aside, and if he could satisfy the Court 
that there was sufficient cause for his non- 
appearance when the suit was called on 
for hearing, the Court could make an 
order setting aside the dismissal. But 
under Art. 163 of the Indian Limita- 
tion Act, the period of limitation for mak- 
ing such an application under r. 9 is thirty 
days. The opponent made his application 
on the 31st day, and was, therefore, clearly 
out of time. Section 5 of the Indian 
Limitation Act has not been made applic- 
able by any enactment or rule to an 
application under O. IX, r. 9, and, there- 
fore,. the Court had no jurisdiction to 
admit the application on the ground that 
the opponent had sufficient cause for not 
preferring his application within the time 
prescribed. The Judge, however, said: — 
“The question is whether the delay can 
be excused within the Court’s discretion. 
The applicant is not to be blamed for send- 
ing the papers duly signed to his friend 
who was in business here. There is no neg- 
ligence attributable to him on that score. If 
the mistake arose it arose with the mis- 
taken view of that friend and hence I think 


versus 

LAKSI1 M I NAR A YAN RA MNATH 
MA RWAD1— Opponent. 

Civil Procedure Code (Acl V of 1908), O. IX, rr. 8, 9, 

0. XLVII, r. /—Limitation Act ( IX of 1908), s. 5, Sch. 

1, Art. 163— Dismissal of suit for default— Review, 
whether lies— Application for restoration— Limitation 
- Delay, whether can be excused. 

The -only remedy open to a party whose suit lias 
been dismissed for default under O. IX. r. 8, of the 
0. P. C., is to apply under r. 9 of the Order to set 
aside the order of dismissal. It is not open to him 
to apply under r. 1, 0. XLVII of the Code fora review 
of the order dismissing his suit, [p Gil, col. l.j 
■ -otioii 5 of the Limitation Act is not applicable to 
;n: :i> ,,»!■ ration under 0. IX, r. 9 of the C. P. C. to set 
ii order dismissing a suit for default and a 
C„urL Las therefore, no jurisdiction to admit an 


the delay of one day should be excused 
properly in this case. Justice requires the 
exercise of discretion in that direction. 
To do otherwise would be clearly techni- 
cal. Further, if I were not to excuse the 
delay there is nothing to prevent me from 
treating these two applications as for re- 
view and in that case they are clearly in 
time. When a case is dismissed purely for 
a default the plaintiff has two remedies 
generally, viz , one to apply to have the 
suit restored to file and the other is by 
way of review. The second course is clear- 
ly open to the plaintiff and the Court, 
and hence I do not think that in the present 
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application the delay of one day should 
not be excused. I excuse the delay and I hold 
the application to be in time.” 

The argument discloses an unfortunate 
confusion of thought. If the Judge had 
said “ 1 treat this application as one for 
review, and, therefore, pass an order set- 
ting aside the order of dismissal," then it 
is possible he might have been justified 
in making such an order. But he treated 
the application as one made under 0. IX, 
r. 9, and excused the delay which he had 
no power to do. If, as a matter of fact, 
the opponent was entitled to apply for a 
review, we might not have been inclined to 
interfere with the decision of the Judge. 
But since the decision of the Privy Council 
in Cliajju Ram v. Neki (I), we must take it 
that a plaintiff whose suit has been dis- 
missed for want of appearance under 
0. IX, r. 8, has no remedy by way of 
review, because the grounds on which a 
review can be granted are specified in 
0. XLVII, r. 1. The words "any other, 
sufficient reason" in sub-s. (l)mean a reason 
sufficient on grounds at least analogous to 
those specified in the rule. Now, the 
grounds specified in the rule are as fol- 
lows:— The discovery of new and import- 
ant matter or evidence, which, after the ex- 
ercise of due diligence, was not within the 
party’s knowledge, or could not be produced 
by him at the time when the decree was 
passed or order made, or on account of some 
mistake or error apparent on the face of the 
record. The fact that the-opponent was ab- 
sent when the suit was called on, would not 
be a ground for review specified in 0. XLVII, 
r. 1, sub-r. (1), nor could it be a ground 
analogous to any of those specified in the 
rule. 

It seems to us, therefore, that the only 
remedy open to a party whose suit has been 
dismissed for default under 0 IX r 8 is 
to apply under r. 9 to set aside the order of 
dismissal, and it is no longer open to him 

n° Yr P vr!° r a , re ^V ew , of . the order under 
0. XLVII, r. 1. That being our opinion, it 

was not open to the Subordinate Judge to 

entertain an application for review from the 

opponent, and as he had no power under 

the Indian Limitation Act to excuse the 

delay he ought to have dismissed the appli- 

(1) 72 Ind. Cas. 5G6; 49 I. A 144- 24 Hnm r n 
1233; 30M.L. T. 2f) 5 ; 26 C. W N ’697 41 Pi r 
( l\ O.U922; 3 P. L. T. 435; (1922) A. L (P c/lli' 
ML. W . 37 ; 17P. W. R. 1922: 3 L 127- 41 M T V 

83-1 1 u. p, L. R. (P. c.) 01; 30 C. L, j, 459 (P. C.’). L ’ 
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cation. We must, therefore, make the Rule 
absolute with costs. 

z k. Rule made absolute. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal No. 283 

op 1925. 

May 12, 1925. 

Present:— Mr. Justice Abdul Raoof. 
Musammat CHANDRA WATI- Defendant 

—Appellant 

versus 

JAG AN NATH SINGH and 
others— Petitioners— Respondents. 

Guardians and Wards Act (Y 1 1 1 of I${Hh % s. 12— 
Civil Procedure Code (Act V of O.XLI.r. 1— 

Application for lcmp>rary custody of miners property 
— Receive r, appointment of— Appeal, whether com* 
petent. 

Where an application is made to a Court for tem- 
porary custody of the property of a minor under s. 12 
of the Guardians and Wards Act, it may appoint a 
guardian temporarily. Another course open to the 
Court is to appoint a Receiver under the provisions 
of the C. P. C. When the Court adopts the latter 
course and appoints a Receiver the order is appeal- 
able. fp. 612, col. 2.] 

Miscellaneous fust appeal against an 
order of the Senior Sub- Judge, Ambala, 
dated the 9th January 1925. 

Mr. Sardha Ram, for the Appellant. 
Messrs. Shamair Chand and Badri Dass, 
for the Respondents. 

JUDGMENT. — This is an appeal 
against an order appointing a Receiver tern* 
porarily. The facts giving rise to theso 
proceedings may be brieily summarised as 
below: — 

One Jagadhar Mai had three sons, Jhan- 
doo Lai, Devi Chand and Joti Pershad. 
Jhandoo Mai had two sons, Ram Lai 
and Jagan Nath Singh. Debi Chand’sson 
was Lachhmi Narain who had married two 
wives. By one wife he had two children 
Mahabir Pershad a son and Musammat 
Kalla u all a daughter. By his second wife 
Musammat Chandra Wati he had two sons 
Bal Kishan and Ram Kishan. Lnchhmi 
Narain haymg died in July 1924, Jagan 
Nath Singh, the son of Jhandoo Mai, made 
an application on the 23rd December 1924 

TrnW nV°A ,rt i °1 ' he , Seniur Subordinate 
fWki Aniala t0 be appointed guardian 
p pl b ? tb , the Prow and person of Mahabii 
Pei shad and Musammat Ralla Wati, th* 
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children of Lachhmi Narain by his first pending had power to appoint a Receiver 
wife who is admittedly dead. He also according to the provisions of the C. P. C. 
applied for the appointment of the guardian Mr. Badri Dass, however, has contended 
of the properly of the children of Musammut that aright of appeal is the creation of a 
l handra \Y at i. The date fixed of the first Statute and as no right of appeal against 
hearing was the 13th February 1925. Before an order passed under s. 12 of the Guar- 
the arrival of that date Jagan Nath Singh dians and Wards Act lias been given this 
made an application purporting to be one appeal is not competent. Section 12 of the 
under s. 12 of the Guardians and Wards Guardians and Wards Act empowers a 
Act asking the Court to appoint a Receiver Court ‘ to make such an order for the tem- 


to take possession of the property and 
shops belonging to the deceased Lachhmi 
Narain and he suggested in that applica- 
tion that preferably he himself be oppoint- 
ed a Receiver. The Subordinate Judge 
made a n ad interim order appointing Jagan 
Nath Singh Receiver of the property then 
and there. Thereupon Musammat Chandra 
Wati applied on the 15th January 1925 
asking the Court to withdraw the order 
appointing Jagan Nath Singh temporarily 
a Receiver. In that application serious 
allegations were made against Jagan Nath 
Singh but the Court disposed it of sum- 
marily remarking ktjil hal main apnahukm 
muarkha 9 January 1925 men tarmeem 
karne ke liye taiyar nahin hua. The present 
appeal was lodged against the order of the 
9th January 1925. When this appeal came 
on for hearing Mr. Badri Dass, Counsel for 
Jagan Nath Singh raised a preliminary 
objection to the effect that the order ap- 
pointing his client a Receiver was made 
under s. 12 of the Guardians and Wards Act 
and that no appeal was provided against 
such an order under any of the clauses of 
s. 47 of the Act. Mr. Sardlia Ram the 
learned Counsel for Musammat Chandra 
Wati, on the other hand, contended that 
the order appointing a Receiver was made 
under 0. XL, r. 1 of the C. P. C., and as 
such was appealable under cl. (s) of r. 1 
of 0. XLIII of the C. P. C. In support of 
his contention he relied upon the decision 
In re Bai Jamnabai (1). An objection was 
taken in that case that in cases coming 
under the Guardians and Wards Act the 
Court had no power to appoint a Receiver. 
Mr. Justice Robertson held that by reason 
of s. 141 of the C. P. C., the provisions of 
0. XL, r. 1 could be utilized for the pur- 
pose of appointing a Receiver. I agree 
in the view expressed by the learned Judge 
of the Bombay High Court and I hold that 
the Judge before whom the application 
, r the appointment of a guardian was 

(}', 11 ind. Cns. 551; 36 13. 20; 13 bom. L. It. 487. 


porarv custody and protection of the person 
or property of the mi nor as it thinks proper." 
The Court may appoint a guardian tem- 
porarily and another course open to the 
Court is to appoint a Receiver under the 
provisions of the C. P. C. If the Court 
chooses to appoint a Receiver it has power 
to do so according to the rules laid down 
under the C. P. C. Evidently the order in 
this case was made according to the provi- 
sions of that Code and it is clear that an 
appeal is allowed from an order appointing a 
Receiver. I, therefore, overrule the pre- 
liminary objection and proceed to dispose 
of the appeal on the merits. 

As regards the merits it is unnecessary 
to say much because on the face of it, it 
appears to me that it was highly improper 
to appoint Jagan Nath Singh the Receiver 
of the property of the minor. Jagan Nath 
Singh is himself the applicant for the 
guardianship. Serious objections have been 
raised as regards his past conduct and he 
as it were, is on his trial and it is yet to 
be seen whether he is a fit person to be 
appointed a guardian. Musammat Chandra 
Wati in her application to the Court below 
has made certain allegations which, if true, 
would make Jagan Nath Singh wholly 
unfit for the position of a Receiver. It is 
not my intention to pre-judge the case of 
Jagan Nath Singh and it is quite possible 
that after a thorough inquiry the Court 
may consider that it is in the interest of 
the minors that Jagan Nath Singh should 
be appointed the guardian of the person 
and property of the minors. What I am 
concerned with at present is whether Jagan 
Nath Singh should have been appointed a 
Receiver in this case. Having regard to 
all the surrounding circumstances I am 
clearly of opinion that the Court has not 
acted properly in appointing Jagan Nath 
Singh a Receiver. I am not prepared to hold 

at this stage that this is not a case where 

a Receiver should not be appointed. I os- 
sibly the application of Jagan Nath bingn 
is quite bona fide and it may be in them 4 
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terest of the minors that a Receiver should 
be appointed in the case. 

I, therefore, accept the appeal and setting 
aside the order appointing Jagan Nath 
Singh as Receiver remand the case to the 
Court in order that it may on proper 
material come to a decision whether it is 
a lit case in which a Receiver should be ap- 
pointed. Costs will abide the result. 

X. h, Appeal accepted . 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 364 of 1924. 

August 26, 1925. 

Present:— Mr. Dalai, J. C. 

BUNYAD SINGH and othbrs— 
Dependants— Appellants 
versus 

NAUBAT SINGH and others- 
Plaintiffs— Respondents. 

Transfer of Property Act (IV of 1S82), ss. 60, 61, (f 
— Mortgages , several— Redemption— Consolidation— 
Burden of proof. 

The principle established by ss. 60 and 62 of the 
Transfer of Property Act is that redemption of ever}’ 
separate mortgage should be permitted unless there 
is clear and unequivocal evidence to prove a contract 
between the parties to the contrary. There is a 
heavy burden cast on a mortgagee who wishes to 
prove a contract between him and the mortgagor to 
prevent such a redemption enjoined by law. ip. 614, 
cols. 1 & 2.] 

There is no authority for the proposition that a 
mortgagor not otherwise bound by contract, cannot 
redeem one or two or more mortgages held by his 
mortgagee over the same property without redeeming 
another or the others. If a mortgagee wishes to lend 
money or to make further advances on the term that 
one mortgage of the property shall not bo redeemed 
until the money due on another mortgage is paid he 
should effect that object by making it expressly 
part of his contract with the mortgagor, [p. 613, col. 2 ] 

Second appeal against an order of the 
First Additional Subordinate Judge, Gonda, 
dated the 22nd May 1924, confirming that 
of the Munsif, Tarabganj, dated the 30th 
January 1924. 

Mr. Bisheshar Nath, for the Appellants. 

Mr. Niamat Ullah, for the Respondents. 

JUDGMENT.— The plaintiff-mort- 
gagor sued for redemption of his usufruct- 
ary mortgage of 9th June 18s2 and the 
defence was that it coul.d not be redeemed 
unless the money due on a simple mort- 
gage of 23rd December 1886 was paid at 
the same time. Both the Subordinate 


NAUBAT 91NGH. 

Courts held that there was no consolidation 
of the two mortgages and decreed the suit 
for redemption as prayed for in the plaint. 

In second appeal here it is argued that 
the terms of the second deed of 23rd 
December 188G indicated a consolidation 
of that mortgage with the former mortgage. 

I think the principles to be observed in 
considering such a question are indicated 
in the case of TajjoBibi v. Bhagwan Prasad 
(1). The learned Chief Justice who was 
a party to that ruling is now one of their 
Lordships of the Privy Council. There the 
codification of the Transfer of Property 
Act of 1882 was explained. Their Lord- 
ships observed: " Section 61 of Act. No. IV 
of 1882, it appears to us, was enacted with 
the object not of indicating that there 
might be some other restriction on the 
rights of a mortgagor, but of prohibit- 
ing the application of the principle of 
consolidation to this country, except where 
the parties had by contract agreed 
that such consolidation should take place" 
Their Lordships then explained how the 
doctrine of consolidation had been elaborat- 
ed in the Courts of Equity in England 
and that the principle of tacking and con- 
solidation was not applicable to India be- 
cause there was no analogy between the 
usufructuary mortgage in this country 
and the ordinary forms of mortgage with 
reference to which the English principle of 
tacking and consolidation arose. They laid 
down the principle that there wa9 no autho- 
rity for holding that in these provinces 
a mortgagor not otherwise bound by con- 
tract, cannot redeem one or two or more 
mortgages held by his mortgagee over the 
6ame property without redeeming another 
or the others. If parties wish to lend their 
moneyormake further advanceson the terms 
that one mortgage of the property shall 
not be redeemed until the money due on 
another mortgage is paid they can easily 
effect that object by making it expressly 
part of their contract. 

The contract of consolidation, therefore, 
has to be strictly construed in the present 
case. What the mortgagor stated in the 
second mortgage was that he would pay the 
money borrowed under the second mortgage 
in 15 years according to the promise 
contained in the previous mortgage of 9th 
June 1882. He further promised to pay 
the money due on the second mortgage 

(1) 16 A. 295; A. W. N (1391) 93; 8 Ind. Ojc. fx. ?.* 
192. 
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v.-hen he paid the money clue on the first definite and unmistakeable clause in thfl 
mortgage, finally the second deed was second contract which prevented the tp 
described as a rahennama kotli, meaning a demption of the first mortgage without 
deed of further charge. payment of the money due on the second 

i nere can be no doubt that the second mortgage. In such a case he rightly oh 
deed was by way of a charge on the same served at page 213* of the report: “Onlh" 
property which had been previously mort- other hand there are a number of eacp 6 
gaged under the usufructuary mortgage which lay down that where subsequent a d- 
but the question which we are considering vances are charged on the pror er tv 
at piesent is a different one of consolidation. covered by a previous mortgage, a c / 
It is obvious that the mortgagor had the venant that the mortgagor shall n 0 t be 
privilege of paying off the second mortgage permitted to redeem the former deed 
without paying the usufructuary mortgage, without redeeming the earlier one is valid 
I. nder these circumstances the question will and enforceable.” 
arise whether he was prevented from paying On a consideration of the different 
off the first mortgage without paying the rulings produced by learned Counsel in 
usufructuary mortgage. Under the law this Court (the Court was fortunate in 


enunciated in the Transfer of Property 
Act there are no limtiations for the re- 
demption of any one mortgage separately 
and limitation can only be devised by con- 
tract between the parties. In the piesent 
case there is no definite term in the second 
mortgage that the prior usufructuary mort- 
gage shall not be redeemed until the second 
mortgage is paid. In Bhartu v. Dalip (2), a 
Bench of the Allahabad High Court observ- 
ed at, page G74* of the report: "The parties 
contemplated that the mortgagor should 
be at liberty to redeem the later mortgage 
on payment of the two sums secured by 
it, namely, Rs. 1,500. If he was so at libertj 
to redeem that mortgage at any time, 
there is no reason why he should be pre- 
cluded from redeeming the earlier mort- 
gage by payment of the amount secured 
by it. It may be that the parties intended 
to consolidate the two mortgages but they 
have not expressed their intention with 
sufficient clearness so as to enable the Court 
to say that they had done so and prevent 
full operation being given to the provisions 
of ss. GO and G2 of the Transfer of Properl v 
Act." 

In that decision also their Lordships of 
the Allahabad High Court held that the 
provisions of ss. CO and G2 as to redemption 
of any particular mortgage were imperative 
and a heavy burden was cast on the mort- 
gagee to prove any contract between him 
and the mortgagor to prevent such a re- 
demption enjoined by law. 

In Abhai Norain v. Main Prasad (3), 
Mr. Daniels (now Mr. Justice Daniels) had 
before him a case in which there was a 

(2) 3 A. 1, A. 072; A. W. N. (19CG) £78. 

(3) 64 Ind, Cas. 83; 2-t O. C. 2-10; 8 O. L. J. n-il. 

•Page of 3 A. L. J.- -[Ed.\ \ 


having very able Counsel to argue this 
appeal) the principle established appears to 
me to be that redemption of every separate 
mortgage should be permitted unless 
there is clear and unequivocal evidence to 
prove a contract between the parties to 
the contrary. In my opinion there is no 
such contract in this case. 

I dismiss this appeal with costs, 
z k. Appeal dimmed. 

'Page of 24 O. C.-|A’<f 


BOMBAY HIGH COURT. 

Second Civil Appbal No. 455 of 1924. 

July 1, 1925. 

Present :— Sir Norman Macleod, Kt.. Chief 
Justice, and Mr. Justice Covajee. 
VIDYAVARDHAK SANGH COMPANY 
and others— Defendants— Appellants 

versus 

AYYAPPA SANGIRIMALLAPPA 
and others— Plaintiffs— Respondents. 

Bombay I^and Revenue Code (Act V of 1879), s.Sl,— 
landlord and tenant— Denial of landlord's title— 
Forfeiture— Ejectment— Notice to quit, whether nects- 
sary. _ • 

Where in the case of a tenancy to which 9 84 of the 
Bombay I.and Revenue Code applies, the tenant dis- 
claims the landlord's title, the tenancy i9 determined 
and the tenant is liable to ejectment without any 
notice to quit. p. GIG, col. 1.] 

Cnse-law cons dered. 

Second appeal from the decision of the 
First Class Subordinate Judge, A. P., at 
Bijapur, in Appeal No. 27 of 1923, reversing 
that of the Joint Subordinate Judge at 
Bagalkot, in Civil Suit No. 374 of 1921. 

Mr. Nilkant Atmaram, for the Appellant. 
Mr. B. Gumaste, for the Respondents, 
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JUDGMENT. 

Macleod, C. J.-This action was insti- 
tuted by the plaintiffs to recover posses- 
sion, together with mesne profits and costs, 
of the land in dispute from the defendants 
alleging that the land belonged to the father 
of defendant No. 3 who agreed to look after 
the trees, plant new trees and pay rent 
equal to the assessment, and that defendant 
No 3 having denied their title they were 
entitled to take possession without giving 
anv notice to quit. 

The learned Trial Judge found all the 
allegations of the plaintiffs proved, but 
thought that notice to quit was necessary 
and on that ground he dismissed the plaint- 
iffs’ claim for possession. 

The Appellate Judge having referred to 
various decisions said 

“'From the rulings cited above it is clear 
that a disclaimer of the landlord’s title 
works forfeiture. The fact that there has 
been a disclaimer is not disputed. I, there- 
fore, hold that no notice to quit is necessary 
in this case." 

Accordingly the decree of the Trial Court 
was set aside and a decree was passed for 
possession. 

In Venkaji Krishna Nadkarni v. Laksh- 
man Devji Kandar (1), the following ques- 
tion was referred for decision of the Full 
Bench. 

Whether in this Presidency a disclaimer 
of the lessor’s title by the annual tanant of 
a holding to which s. 84 of the Land 
Revenue Code (Bom. Act V of 1879) applies, 
is, if made prior to suit, a sufficient cause 
of action to enable the lessor to recover 
possession without proof of notice to quit. 

Sir Charles Savgent in giving judgment 
of the Full Bench said (page 361*):— 

•‘The object of s. 84 is to define the nature 
of the contract creating an annual tenancy, 
which, it is to be remarked, may be for 
agricultural or otherpurposes bothas regards 
the ueriod during which it runs and the 
landlord's power of determining it. The 
landlord’s right of forfeiture, however, 
arising from disclaimer of his title, al- 
though it is treated as determining the 
tenancy at his election, is no part of the 
contract of tenancy, but is a right which 
the law implies in all cases from the rela- 
tionship of landlord and tenant. Had it 
been the intention of the Legislature to 
exclude the right of forfeiture in the case 

(1) 20 B. .154; 10 Ind Dee. (n. s.) 798 (F B.). 

“•Page of 20 B. -[Ed.] 
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of all annual tenancies, we should have ex- 
pected to find it expressly provided for. Sec- 
tion 111 of the Transfer of Property Act (IV 
of 1882), which gives the right of forfeiture, 
is, in common with all the provisions of 
Oh. V of the Act, declared to be inap- 
plicable by s. 117 of the Act in the case of 
all leases for agricultural purposes, except 

so far as the Local Government mav have 

• 

otherwise declared. That Act, however, 

did not become the law of this Presidency 

♦ 

before January, 1S93, subsequent to the 
institution of this suit. In Viihu v. Dhondi 
(2) which was a case in which it was assumed 
that notice was required by s. 84 of the 
Land Revenue Code, it was not contended 
that the right of forfeiture had been taken 
away by the section We think, therefore, 
that the first question should be answered 
in the affirmative assuming the case not 
to be governed by s. 117 of the Transfer 
of Property Act." 

The tenancy in this case commenced be- 
fore 1878, so that the provisions of the 
Transfer of Property Act would not apply, 

In Ochhavalal v. Gopal (3), the question 
arose whether an annual tenancy to which 
the Bombay Land Revenue Code applied 
could be determined without a notice in 
writing by the landlord. It was urged 
before the Court that it could be so deter- 
mined, because there was a repudiation of 
the landlord's title. As a matter of fact 
in that case, there was no repudiation of 
the landlord’s title by the tenant. Apart 
from that, the Court considered that effect 
must be given to the express provisions of 
the Bombay Land Revenue Code. As no 
such notice was given the annual tenancy 
had not been determined. But in that ca«e 
the defendant tenant did not disclaim the 
landlord's title, but merely contended that 
the plaintiffs had no right to expect pay 
ment of rent on a fixed date. Therefore 
the relationship of landlord and tenant 
still existed. 

The facts are somewhat similar in the 
case of Rama Ranchhod v. Abdul Rahim (4) 
where it was held that the setting ud of a 
permanent tenancy by a yearly tenant in 
not tantamount to disclaimer of the land- 
lord s title. Such a tenant is, therefore en 

titled to a notice to quit before lie can L 
evicted by the landlord. an be 

It must be noted that in the case of 

(2) 15 B. 407; 8 Ind. Dec. (s\ a.) J77 

(3) 32 B. 78; 9 Bom. 1, R. 1J3J. ’ 

(4) 59 Ind. Cas. 278; 22 Bom. L. R 1214; 45 B. 3Q3 
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0 chharalal v. Copal (3), the Full Bench 
decision in Venkaji Krishna Nadkarni 
v. Lakshmun Devji Kandar (1) was not re- 
ferred to. 

In Maharaja of Jeypore v. Rukmini 
Pattamahadevi (5j it was said in the judg- 
ment of the Privy Council: The repudia- 
tion of a landlord’s title by the tenant 
will in certain circumstances work a for- 
feiture. This is not the ancient Indian 
law, but has been adopted by the Courts 
from the Law of England, and is now em- 
bodied in the Transfer of Properly Act, 
1882, s. 3 of which merely gives statutory 
form to a rule already in foice. The denial 
which operates forfeiture must-now— be 
by matter of record before institution of 
any suit for forfeiture, and must be in 
clear and unmistakeable terms. 

It may also be noticed that in Kama 
Ranchhod v. Abdul Iiahim (1), Mr. Justice 
Fawcett said (page 1220*;:— 

"In the case of an agricultural lease such 
as the present, s 84 of the Land Revenue 
Code lays down that in the absence of any 
special agreement in writing to the con- 
trary an annual tenancy shall require for 
its termination a notice given in writing in 
a certain form. Therefore, even where 
there has been a disclaimer of the land- 
lord's title, such notice is necessary to 
determine an annual agricultural tenancy 
in this Presidency.” 

His Lordship referred to Vithu v. Dhondi 
(2) and Ochhavalal v. Gopal (3). 

But in the first place, that particular 
question was not before the Court. Se- 
condly, no reference was made to the Full 
Bench decision in Venkaji Krishna Nad- 
karni v. Lakshman Devji Kandar (1). We 
think then that this case comes within the 
purview of the Full Bench decision, and 
that no notice was required to determine 
the tenancy, once the tenant had disclaimed 
the landlord's title. We, therefore, confirm 
the decision of the lower Appellate Court 
and dismiss the appeal with costs. 

Coyajee, J.-I agree. 

z K Appeal dismissed. 

(5) 50 Ind. Gas. G31; 21 Bom. L. It. 055 at ]>. GG3; 3G 
M L J 543; 17 A. \, J. 552; 2!) C. L. J. 528; (1919) M. 
W N 271; 23 C. W. N. 889; 2G M. L. T. 1G; 12 M. 5811; 
10 L. W. 381; 4G I. A. 109 (P. C.). 

*1 age- of 22 Bom. L. K.— [fc'd.J 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 22 of 1925. 

Aprils, 1925. 

Present:— Mr. Justice Krishnan 
In re 8. VENKATARAMA IYER— 
Plaintiff— Petitioner. 

Madras Civil Rules of Practice, Appendix A , r. ] 
cl. IT -Emergent application for arrest— Process fe't 
—Ordinary fee, whether includes additional fee for 
extra days of detention. 

Under the Madras Civil Rules of Practice, Appendix 
A, on an application for the emergent issue of process 
for the arrest of the judgment-debtor, the fee payable 
is the ordinary fee and half as much again, and 
ordinary fee includes the extra amount that has to be 
paid for any further detention beyond the three days 
under sub-els. (e) and (/) of cl. II of the rules in the 
Appendix, fp. G17, col. 1.] 

The additional fee for detention beyond three days 
is as much a portion of the ordinary fee on an ordinaiy 
application for arrest of a person as the original fee 
itself is. fp. 617, col. 2.J 

Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the District Munsif, Mannar- 
gudi, dated the 10th December 1924, in E.P. 
No. 7 (E. P. No. 871 of 1924), in 0. S. 
No. 1GG of 1922, on the file of the Court 
of the Subordinate Judge, West Tanjore. 

Mr. G. Lakshmanna, for the Petitioner. 

The Government Pleader, for the Crown. 

JUDGMENT.-This is an application 
to revise an order passed by the District 
Munsif of Maunargudi on an emergent 
application for execution by the arrest of 
the judgment-debtor. The application 
asked for the issue of an emergent pro- 
cess with detention for five days and on 
the application, a fee of Rs. 2-6-0 was paid 
for process fee and 12-annas in cash for 
subsistence allowance. We are not con- 
cerned in this case with the subsistence 
allowance; but the application was returned 
on the ground that the process fee paid 
was deficient by 7-annas. The way in 
which the fee for the process was calcu- 
lated is this : According to the schedule of 
process fees in Appendix A to the Civil 
Rules of Practice, for a warrant of arrest 
in respect of one person to be arrested, the 
rate of fee is Re. 1 and this includes 
detention for three days. When the decree- 
holder wants a further detention for five 
days, he has to pay at the rate of 6- 
annas per day under 6ub-cl. (a) of cl. II 
of the Schedule of process-fees already 
referred to He also paid 8 annas as extra 
fee for the urgent application, in all 
Rs. 2-G-0. The office calculated the fee 
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thus: For five days Rs. h * lf 

that for the emergent apphcaUon Re. 0-1 d U, 
total Rs. 2-13-0; and hence the lower Court 
noted that there was a deficiency of i- 

annas in the fee paid. . . 

The contention before me is that, in an 
application for the emergent issue of pro- 
cess in the Munsif’s Court the half fee 
that has to be calculated under Note - 
of Appendix A is only half of one rupee 
which it is contended, is "the ordinary fee . 
Note- 2 to Appendix A reads Inns: ror 
processes applied for and ordered to be 
executed as emergent, the fee will be the 
ordinary fee and half as much again . 1 lie 
Government Pleader, on the other hand 
contends that the ordinary fee mentioned 
therein is not the Re. 1 hut, that plus 
the extra amount that has to be paid for 
any further detention beyond the three 
days under sub-cls. (ej and (/) of cl. II. it is 
between these two contentions I have to 

decide. , 

I am inclined to think that the Govern- 
ment Pleader is correct. I think the 
words “ordinary fee “in the note are really 
used in contradistinction to what may 
he called the emergent fee. The ordinary 
fee payable in respect, of a warrant for 
arrest if the detention was foi three days 
is Re. 1 but if it was for more than three 
days an extra amount has to be added 
and the whole amount is the ordinary 
fee. For example, if a man applies for 
the issue of an ordinary process of arrest 
and wants that the warrant should be kept 
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is no reason why the any ns fee should 
not also be increased by 50 per cent * 
the case of emergent applications. Ihe 
notification published on October i, IMi, 
in Part II of the Fort 6 t. George Gazette 
at page 1801 shows what the benefits are 
that a person, who gets an emergent pro- 
cess issued, gets. It says- "Ihe processes 
shall be prepared urgently under the 
supervision of the Chief -Ministerial Officer 
of the Court, and the process memos with 
the processes shall then be transferred 
urgently to the central or Deputy Nazir 
for" entry in his B register and emergent 
execution of the processes". It is sug- 
gested that the words ‘ordinary fee used 
in Note 2 to application A are used to 
distinguish it from the additional fee which 
is spoken of in cl. 11. I do not agree 
with this view. I think the words: "Ordin- 
ary fee" in Note 2 are used to distinguish 
it from the emergent fee and not to ex- 
clude the additional fee talked of in the be- 
ginning. The additional fee is as much a 
portion of the ordinary fee on an ordinary 
application for arrest of a person as the 
original fee itself is. 

In these circumstances I think the order 
of the District Munsif calling for a fur- 
ther payment of 7-annas on the appli- 
cation before him was correct. The peti- 
tion, therefore, fails and is dismissed. No 

costs. . ' . . 

v. n. v. Petition dismissed. 


alive for teii days and wants that the 
warrant should be executed by an amin, he 
would have to pay Rs. 3-10-0 ill all. That 
is the ordinary fee upon an application 
for arrest with ten days detention. If 
that very same thing has to he executed 
emergency he will have to pay half as 
much again under Note 2. It is clear 
that there is nothing wrong in adding the 
detention fee, when detention for more 
than three days is asked for to the fee pay- 
able for three days and treating the whole as 
“ordinary fee" for the purpose of ascer- 
taining the emergent fee, because the ap- 
plicant gets the benefit not only of the 
issue of the process urgently in the office 
and the sending of it to the central or 
Deputy Nazir for entry in his B register 
but also the benefit of its emergent execu- 
tion by the amin who lias to give pre- 
ference to emergent applications over the 
ordinary applications in his hand, and there 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 1436 of 1322. 

April 1, 1925. 

Present: — Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

KHATEMY CHHAIKUDDIN 

CHAUDHURY and others— Plaintiffs— 

Appellants 

versus 

RAM NARAIN GHOSE and others— 
Defendants— Respondents. 

Adverse possession— Landlord and tenant— Assertion 
of title by tenant— Re-entry , rijht of, absence of— 
Landlord, whether affected by assertion— Ejectment 
suit— Tenancy, plea of, whether bar to plea of adverse 
possession, 
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AVhere a tenant is in possession of land and the 
landlord has not the immediate right of re-entry, anv 
assertion of title by the tenant would not make time run 
against the landlord, for the reason that the landlord 
caanot claim any redress so long as he is not entitled 
to get possession of the land. The real fact which 
makes the Law of Limitation run against the landlord 
is that he is entitled to immediate possession. 1 p. C19, 
col. 1.] 

In a suit for possession of land, a mere assertion of 
tenancy does not deprive the tenant from pleading 
limitation and it isopen to him in the first place, to 
plead that the land was comprised in his tenancy, 
and, in the second place to assert that if the tenancy 
is not established, as he has held possession of the 
land for more than 12 years, the right of the plaint- 
iff to recover possession has been extinguished by 
the Law of Limitation, fp. 019, col. 2] 

Appeal against a decree of the Addi- 
tional District Judge, Dinaj pur, dated the 
24th of March 1922, affirming that of the 
Subordinate Judge of that District, dated 
the 18th of February 1921. 

Dr. Sarat Chandra Basak , Moulvi Nurud - 
din Ahmed and Babu Kali Kinkar Chalc- 
ravarti, for the Appellants. 

Dr. Dwarka Nath Hitter and Babu Peary 
Mohan Chatteriee, for the Respondents. 

JUDGMENT.— This appeal arises out 
of a suit for ejectment of the purchaser of 
a jote by the landlord. The plaintiff's 
case was that one Trailakhya Nath Chau- 
dhury was the former tenant of the jote, 
that the defendants were in possession as 
purchasers of the whole mouza and as 
Trailakhya or his heiis were not in pos- 
session of any portion of the jote the de- 
fendants were trespassers although they 
purported to purchase the jote which was 
an ordinary non-occupancy holding or a 
non- permanent tenure which is not trans- 
ferable. The defence was that the jama 
was a permanent tenure, that the son of 
Trailakhya had mortgaged it to the defend- 
ant's predecessor Khetshi Das who bought 
and obtained possession of the property in 
execution of the mortgage- decree in 1903 
and that the defendants purchased the 
jama from Khetshi in 1907 and had been 
in possession since then. Both the Courts 
below on this pleading and the evidence 
in the case have found that the plaintiffs 
• have lost their right to recover possession 
by lapse of time and that the defendants 
by asserting permanent right in the jote 
have acquired the right adversely to the 
plaintiffs. This finding recorded by the 
learned Judge is in the following words: 

“ We thus have that since 1903 Khetshi 
Das, and subsequently the defendants 
fir been holding this tenure asserting 
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it to be a permanent tenure to the know- 
ledge of the landlord." This finding of fact, 
in our judgment, concludes the case. Three 
points have been argued in appeal by 
the learned Advocate for the appellants. 

The first is that there being no case 
set up by the defendants as to the acquisi- 
tion of any title by adverse possession, 
the lower Appellate Court is wrong in 
holding that the defendants have acquired 
a permanent right by adverse possession. 
In order to understand this objection, it 
is necessary to iefer to the pleadings in 
the case. The plaintiff's _ case as made 
out in the plaint is that as the heir of 
Trailakhya gave up possession of the 
jote without making any arrangement for 
payment of rent, the same should be re- 
garded as having come into possession of 
the plaintiffs and the defendants should, 
therefore, be regarded as trespassers il- 
legally possessing the land ; and, further, 
that as the jote was either a non-transfer- 
able occupancy or non-transferable non- 
permanent tenure, the heir of Trailakhya 
having transferred the same without the 
consent of the plaintiffs and against their 
will, the defendants acquired no right or 
title to the disputed land and they were, 
therefore, trespassers. The defendants, on 
the other hand, pleaded that they had pur- 
chased an istamrari mokarrari tenure from 
Trailakhva’s heir and thus they and their 
predecessor have been in possession of the 
disputed land for more than 20 years by 
virtue of such purchase and under asser- 
tion of such right. The Courts cannot, 
therefore, be said to be wrong in holding 
that the defendants and their predecessors 
have been holding it for more than 12 
years with adverse possession of a limited 
interest, and as they claim to hold 'the 
land as a permanent tenure, the suit of 
the plaintiffs for ejectment is barred by 
limitation. Reference has been made on 
behalf of the appellants to the case of 
Madhavrao Waman v. Raghunath Venkalesh 
Deshpandc (1) and it is argued on the 
authority of the pronouncement of their 
Lordships of the Judicial Committee that 
the defendants could not acquire any 
title by adverse possession as against the 
plaintiffs landlords. The case referred to 
has no bearing on the present question. 

(1) 74 Ind. Cas. 362; 50 I. A. 255; 47 B. 798; 25 Bom 

L. R. 1005; (1923) M. W. N. 689; (1923) A. LE. (P. C.) 
205; 33 M L. T. 389; 28 C. W. N. 857; 20 L. W. 248; 47 

M. L. J. 248 (P. C.). 
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There their Lordships held that persons held that the -Jefendan, as putnhasers 

SEESIS231 

the present question. There it was held Sion in favour of the defendants, 
that a life-tenant cannot acquire a higher The third contention is that the learned 
title by adverse possession ; or to put more Judge is wrong in holding that the plaint- 
broadly, a tenant who is in possession of jff s j ia d knowledge of the possession of 
land under a certain right cannot acquire Khetsi Das in 1903 merely on the fact that 
a higher right by merely asserting that Khetsi Das deposited rent in that year 
he is a tenant of a superior chur or un d er s. Gl, Bengal Tenancy Act. This 
possessing rights higher than what he j s a question of fact which we cannot 
already had in the land. This view of the deal with in second appeal. Under s. 63, 
law cannot be disputed. If a tenant is in Bengal Tenancy Act, notices must have teen 
possession of land and the landlord has served upon tiie plaintiffs of the deposit 
not the immediate right of re-entry, any an d knowledge must be presumed there- 
assertion by the tenant would not make f roni jt ma y also be presumed that the 
time run against the landlord for the reason Court did what the law required it to do 
that the landlord cannot claim any redress f or tjie purpose, and that the plaintiffs 
bo long as he is not entitled to get pos- were informed of the deposit of rent by 
session of the land. To hold that whenever Khetsi. At any rate, it is not the plaintiffs’ 
the tenant asserts a right which he did not case that he looked to some body else for 
possess, it is the duty of the landlord to ren t, The linding of the lower Appellate 
repudiate such right would he to drive the Court, therefore, that the defendants have 
landlord to have recourse to Courts of Law aC quired a permanent right in the tenure 
almost every day, merely because the tenant by adverse possession is based on con- 
has chosen to assert a right which he does siderations of facts and the evidence of 
not possess. The real circumstances which ^e case. But it is not necessary to go so 
makes the Law of Limitation run against f ar j n t| ie present case in order to deter- 

* rm • , i * * i • . mine the plaintiffs’ right to eject the de- 

session. This principle has been enunciat- f en dants. The case mnv be disposed of 


ed in the case of Birendrn Kishore Manikya 


fendants. The case may be disposed of 
on the simple ground of limitation apart 


v. Fuljan Bibi (3), when it is said that f rom adverse possession. The defendants 
while a contract of tenancy is in force, c i a j m to be in possession of the land as 
either party cannot practically obtain a tenants for more than 12 years with the 
variation thereof by persisting for a long knowledge of the plaintiffs and, therefore, 
period in his assertion that the term is the latter - s claim for ejectment must be 
otherwise than wnat it really is. taken to be barred according to the prin- 

It is next argued that the defendants c j p i es laid down in the case of Rakloo 
are not competent to c aim any title by si h v Sui i lram Ahir (4) Khere it i8 h u 
adverse possession as they stand in the on the au , hority of the case of Din0 ihnee 
shoes of Surendra or Trailakliya the nature mia v . Doo Pmhai ihjoom<lar (5) , h t 
of whose tenancy has not been investigated in a sllit , or possession 0 J f land ' 
by the Courts below. The contention is K(rtiM of lanancv doES not de ; 
that Surendras tenancy was a temporary , e „ ailt from p]eadi limitation and that 
one and, therefore the defendants who have it is t0 ‘ llie dlfendanls, in the first 
putchased h’s tenure cannot claim a lace * t0 , ead „, al the lands were ccm 
higher right than that possessed by Suren- £, ised in *' lheir teM „ cv and , he 
dra. The question is whether the defend- £ lace l0 ossert lhat if llie , n4 . 

fa ro, Lelo . r, « ht , and , whe,h . er established as they had held possession fo 

2 5 into^the 6 nature JtCH **■»“***>» 

Surendras tenancy. The Courts below have £ the Law of ^ LMMiol 

(2) 26 I. A. 216; 27 C. 156; 4 C. W. N. 274; 7 Sar. P. 

0; J. 580; 14 Ind. Du. (k. 8.) 103 (P. C.). 

(3) 38 Ind. Oas. 469; 25 0. L, J. 467. 


(41 8 O. L. J. 557. 

(5) 21 W. R. 70; 12 B. L. R. 274, 
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It is further argued on behalf of the 
appellants that if the defendants had ac- 
quired the rights of a tenant by adverse 
possession, their tenancy has been deter- 
mined by the plaintiffs by service of notice. 
This question in fact is covered by the 
point we have dealt with above. The de- 
fendants have acquired by adverse posses- 
sion the right to remain on the land 
as against the plaintiffs whose right tr 
eject the defendant has been extinguished 
under the Law of Limitation. Moreover the 
plaintiffs came to Court on the allegation 
that the defendants were trespassers. They, 
therefore, cannot now set up a different 
case. On all these considerations we think 
that the decree of the lower Appellate 
Court is correct and this appeal must be 
dismissed with costs. 

z. k. Appeal dismissed. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal No. 296 

of 1925. 

May 20. 1925. 

Present:— Mr. justice Abdul Raoof. 

GURBACHAN KAUR-Defendant- 
Appellant 
versus 

SATWANT KAUR and others— 

Plaintiffs— Respondents. 

Probate and Administration Act (V of 1881), s. 64 
—Court Fees Act (VII of 1870), s. 10 (l)-Utters of 
Administration for portion of properly , application 
for— Stamp duty payable— Inventory of entire pro- 
perty, whether necessary. 

An application for the grant of Letters of Adminis- 
tration with the Will annexed in respect of a portion 
of the property covered by the Will need not contain 
an inventory of the entire property. 

Letters of Administration can be granted in resect 
of a part of the property covered by a Will. In such 
a case the petition is leviable with stamp duty only 
on the value of the property claimed, and not on 
the value of the entire property. 

Miscellaneous first appeal from an 
order of the District Judge, Ambala, dated 
■the 29th October 1924. 

Mr. K. J. Rustomji, for the Appellant. 

Pandit Shea Narain and Dr. Nand Lai, 
for the Respondents. 

JUDGMENT.-By a Will, dated the 
18th of May 1923, Hakim Singh devised 
his entire property in the following man- 

»* r.i - ; — - 

•1 the self-acquired moveable property 


SATWANT KAUR. [SO I. C. 1925] 

was left to Musammat Satwant Kaur, one 
of his widows, while the ancestral moveable 
and immoveable property was to be shared 
equally by Musammat Satwant Kaur and 
Musammat Gurbachan Kaur, her co-widow. 
Musammat Satwant Kaur was given the 
light of the monies deposited in the Banks 
or due from the Post Office and other 
debtors. An application was made by 
Musammat Satwant Kaur for the grant of 
Letters of Administration with the Will 
annexed in respect of a sum of Rs. 3,000 
which was deposited in the National Bank 
of India, Amritsar Branch. The applica- 
tion was opposed by Musammat Gurbachan 
Kaur and Gujar Singh, the brother of the 
deceased. On the pleadings, four issues 
arose. Two of those issues were:— 

(2) Whether the application was in proper 
form, and 

(3) whether the petitioner could apply 
for grant of Letters of Administration in 
respect of the part of the property of the 
deceased covered by the Will. 

Issue No. 1 related to the question of 
jurisdiction, and issue No. 4 raised the 
question whether the Will had been exe- 
cuted by Hakim Singh and whether he had 
a disposing mind at the time he executed 
the Will. All these issues were decided by 
the District Judge against the objectors, 
who granted under s. 77 of Act V of 1881, 
Letters of Administraton with a copy of the 
Will annexed with regard to the realising 
the sum of Rs. 3 000 and interest from the 
National Bank of India. 

In the argument before me the findings 
on issues Nos. 1 and 4 are not challenged. 
The only questions that have been argued 
before me are those covered by issues Nos. 2 
and 3. Mr. Rustomji has contended that 
the application was not in proper form, 
inasmuch as an inventory of the entire 
properly covered by the Will was not an- 
nexed to the application. The application 
related to only one particular item and Mr. 
Rustomji has not shown any authority 
that even in such a case it was necessary to 
give an inventory of the entire property. 

The other contention put forward before 
me is that Letters of Administration can- 
not be granted in respect of part of the 
property covered by the \Y ill. He has been 
unable to draw my attention to any pro- 
vision in the Act prohibiting the grant of 
Letters of Administration for part of the 
property only. He has, however, relied 
upon s. 19 (1) and Schedule III of the Court 
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Fees Act and has contended that stamp 
duty should have been paid on the value of 
the entire properly covered by the \\ ill. 1 
cannot hold that the provisions of the 
Probate and Administration Act aie in 
anyway controlled by the Court hoes Act. 
Stamp duly has been paid in respect of 
the amount claimed. As remarked by the 
District Judge the words “The amount of 
assets which are likely to come into the 
petitioner's hand occurring in s. 01 in- 
dicate in a way that the Legislature did 
contemplate that a case may occur in which 
it may be necessary to make an application 
for the grant of administration for part 
of the property only. The learned Counsel 
has not been able to cite any direct or 
indirect authority in support of his 
contention. 

The appeal fails and is dismissed with 


costs. 
N. H. 


Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 9 

of 1923. 

July 1,1925. 

Present:— Mr. Justice Ross. 

Maharaja KESHO PRASAD SINGH 

BAHADUR— Plaintiff— Appellant 

versus 

RAM SWARUP AHiR and others— 
Defendants— Respondents. 

Cess Act {IX II. C. of ISSO), si. 4/, ('.I, ^-Land- 
lord and tenant — Liability to pay ccss, determination 
of— Cess valuation statement, entries in, value of— 
J urisdiction of Civil Courts. 

Thi‘ meaning of the provision contained in s. 107 
of tlio Cess Act is that what is done under 
the Act is done only for the purposes of the Act and 
has no other effect on the rights of the parties. The 
section doe3 not -in any way modify the conclusive 
ofieet given by s. 93 of the Act to the cess valuation. 
Lp. 622, col. l.J 

Ihs question as to the liability of a tenant to pav 
cess has to be determined under s. 42 of the U.-s's 
Act and involves the question of the tenaut's status. 
It is not however, his status under the Bengal 
Tenancy Act that is in question, but his status 
under the Cess Act and his liability under s. 11 of 
the latter Act must be determined according to the 
entries in the C 333 valuation statement and not 
Wth reference to the entries in the Record of Rights. 
A Civil Court has no jurisdiction to interfere with 
the entries in the cess valuation statement. [p.li22, 

Appeal from a decision of the Subordi- 
nate Judge, Arrak, dated tho 18th of 
September 1922, modifying that of the 


SINGH V. RAM SWARUP, 



Muusif, Buxar, dated the 28th of April 
1922. 

.Mr. L. .V. Singh, for the Appellant. 

Mr. /’. Dayal, for the Respondents. 

JUDGMENT.- This is an appeal from 
a decree of the Subordinate Judge of 
Arrah, varying a decree passed by I he 
Mur.sif of Buxar. The plaint ill is the ap- 
pellant. lie sued the defendants for rent 
and cess for 1325 to 1328 and the only 
question is as to the amount of cess legally 
payable by the defendants. 

The plaintiff's ease was that the defend- 
ants were tenme-hoklers within the mean- 
ing of the Cess Act, that the annual value 
of their holding was Rs. 95-4-0 as entered 
in the cess valuation papers; that the rent 
of their holding as entered in the Record 
of Rights was Rs. 31 0 6, and that conse- 
quently under s. 41, el. (2) of the Cess 
Act the defendants were liable to pay cess 
at the rate of one anna in the rupee calcu- 
lated on the annual value of the holding, 
namely, Rs. 95-4-0, less half an anna in the 


rupee on the rent of the holding Rs. 31-0-6. 
The defence was that the defendants were 
cultivating raiyats within the meaning of 
the Cess Act, and that they were liable 
only to pay cess under s. 41, cl. (3) at the 
rate of half an anna in the rupee upon the 
rent of their holding Rs. 31-0 6. 

The Munsif held that the defendants 
were liable to pay cess at half an anna in 
the rupee on the annual value of their 
holding which was Rs. 95-4-0. There was 
an appeal by the plaintiff and a cross- 
appeal by the defendants. The plaintiff's 
appeal was dismissed and the cross-appeal 
was allowed and it was held by the Subor- 
dinate Judge that the defendants were 
liable to pay cess at half an anna in the 
rupee on Rs. 3 1-0-6. The plainliff has come 
up to this Court in second appeal. 

The argument on behalf of the appellant 
is that under s. 93 of the Cess Act the 
Civil Courts have no jurisdiction to ques- 
tion the cess valuation. Section 93 pro- 
vides that “Every valuation under this 
Part shall be open to revision by the 
Commissioner or Board of Revenue and 
not otherwise.” Now the cess valuation 
statement shows the names of the defend- 
ants in column 1 which is headed: “Name 
of zemindars, tenure-holders and sub tenure- 
hoMers In column 2 of which the head- 
my 1 3 Nij-pte and other assessed areas of 

landlords is entered fo. 63-3-0. In column 
3 which is headed myntwari lauds’’ is 
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entered Rs. 32-1-0. The total valuation is 
given in column 7 as Rs. 95-1-0 and tint is 
the total of columns 2 and 3. Column 8 
which is headed “Revenue or rent on which 
deduction under s. 41 is allowable" shows 
an entry of Rs. 3 1-0 (1. The appellant con- 
tends that, on this document, it must 1)3 
taken for the purposes of the Cess Act that 
the defendants are tenure-holders, that the 
annual value of their holding is Rs. 95 4-0 
and that deduction is allowable under s. 41 
on the rental of Rs. 31-0 (5, in other words, 
that this document establishes the plaintiff's 
claim. 

The argument on behalf of the respond- 
ents is that the defendants are accjrded in 
the Record of Rights as tenants at fixed 
rates at a rental of Rs. 31-0-6 and that they 
must, therefore, be assessed as cultivating 
raiyats, and that their liability is deter- 
mined by s. 41, cl. (3). The argument based 
on s. 93 is sought to be answered by a 
reference to s. 107 which says: “Nothing in 
this Part contained, and nothing done in 
accordance with this Act, shall be deemed 
to affect the rights of any person in respect 
of any immoveable property or of any in- 
terest therein except as otherwise expressly 
provided in this Act." Now the meaning 
of this section is clear, namely, that 
what is done under the Cess Act is done 
only for the purposes of that Act and 
has no other effect on the rights of 
persons. It does not in any way modify the 
conclusive effect given by s. 93 to the cess 
valuation. The fact that the defendants 
are recorded in the Record of Rights as 
tenants at fixed rates is strictly irrelevant 
to the present question. The question is 
not as to the status of the defendants under 
the Bengal Tenancy Act; the question is 
as to their status and liability for the 
purposes of the Cess Act The Revenue 
Authorities have determined that the de- 
fendants are tenure-holders and that the 
annual value of their holding is Rs. 95-4 0 
of which Rs. 03 3-0 is in respect of lands 
held by themselves and Rs. 32-1-0 is in 
respect of lands let out to tenants. 

It is argued for the respondents that the 
question in the suit is as to the defendants’ 
liability to pay and that this has to be 
determined under s. 41 and involves the 
question of the defendants’ status. ^ But it 
is not theirstatus under the Bengal Tenancy 
A t that is in question, but their status 
under the Cess Act and their liability 
Vmdc-r 8. 11 must be determined according 
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to the entries in the cess valuation state- 
ment. This statement was compiled in 
the presence of the defendants; and, if they 
were aggrieved at the entry, they ought to 
have appealed to the Commissioner or to 
the Board of Revenue as provided by s. 93. 
Not having done so, they are concluded by 
the entry in the valuation statement. 

It is obvious that a great injustice 
would be done to the plaintiff if the defend- 
ants’ contention were to prevail. The 
plaintiff has been made liable for cess on 
a valuation of which one of the items is 
the annual value of the defendants’ tenure. 
If it were now held that the defendants 
were not tenure-holders, then the liability 
for this cess will fall on the plaintiff alone 
through no fault of his, but because the 
defendants had failed to contest the entry. 
In my opinion it was for the Revenue 
Authorities to decide whether the defend- 
ants were tenure-holders of cultivating 
raiyats for the purposes of the Cess Act 
and in this matter the entry in the Record 
of Rights is wholly irrelevant. The status 
of the defendants under the Bengal Ten- 
ancy Act is in no way affected by this 
valuation which stands by itself and the 
Civil Courts have no jurisdiction to inter- 
fere with it. 

I would, therefore, allow this appeal with 
costs and decree the plaintiff’s suit in full. 
The plaintiff is entitled to his costs in all 
the Courts. 

z. k. Appeal allowed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 815 

of 1922. 

June 23, 1925. 

Present:— Mr. Justice Adami and 
Mr. Justice 6en. 

RAM AUTAR I’ANDE and others— 
—Appellants 
versus 

SHANKAR DAYAL and others— 
Respondents. 

Civil Procedure Code (Act V of PJ08), s. 11,0.11, 
r. 2— Transfer of l'i operty Act (IV of 1882), s. 1)8 (b)— 
Mortgage, utufi actuary— Dispossession of mortgagee-- 
Suit to recover possession, dismissal of— Money suit, 
whether maintainaile—Aliandoiment of claim— Pea 
judicata. 

A ueufi celuaiy mortgagee who had Iren dis- 
possessed from the land mortgaged brought a suit 
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for recovery of possession but the suit was dismissed 
on the ground that the property mortgaged was joint 
family property and that all the numbers of the 
family had not joined in the mortgage. It was found 
that the mortgage was genuine and that consideration 
had passed but that there was no legal necessity for 
the mortgage. The Court also stated in its judgment 
that a money-decree could not be passed in favour of 
the plaintiff as he had made no prayer for such a 
decree. Against that decree the defendants tiled an 
appeal attacking the finding as to the genuineness of 
the mortgage and there was a cross-appeal by the 
plaintiff asking for a money-decree. The cross-appeal 
was dismissed on the ground that it was not suffi- 
ciently stamped and the appeal was dismissed on the 
ground that although no consideration had passed 
the appeal was not competent inasmuch as the suit 
had been dismissed in the lower Court. The plaintiff 
subsequently brought a money suit to recover the 
amount due under the mortgage-bond: 

Held, (1) that it was open to the plaintiff in the 
previous suit to sue for the mortgage money under 
the provisions of s. 68ifc)of the Transfer of Property 
Act and that plaintiff having failed to ask for that 
relief in the previous suit the present suit was barred 
under the provisions of 0. II of r. 2 of the C. P. G\; 
[p. 624, cols. 1 & 2.1 

(2). that the findiug by the Appellate Court in the 
previous 6uit that no consideration had passed in 
respect of the mortgage-bond operated as res judicata 
betweon the parties and that the present suit must, 
therefore, fail on that account also. [p. 624, col. 2 ] 

Appeal from a decision of the District 
Judge, Shahabad, dated the 30th June 1922, 
confirming that of. the Subordinate Judge, 
Shahabad, dated the 11th July 1921. 

Messrs, C. C. Das and D. N. Varma, for 
the Appellants. 

Mr. Parmesfovar Dayal , for the Respond- 
ents. " 

JUDGMENT. 

Adami, J.— The plaintiff in the case 
out of which this second appeal comes to 
us took a mortgage from Basudeo Rai and 
Shankar Dayal Rai in consideration of an 
advance of Rs. 950. He was to take posses- 
sion of 3 bighas of raiyati land and to enjoy 
the usufruct in lieu of interest ; no date was 
fixed for re- payment, but the mortgagor was 
to be entitled to recover possession by 
payment of the amount advanced on the 
30th J tth in any year. The usufructuary 
mortgage bond was executed on August 
11th 1914. In 1919 a dispute arose regard- 
ing the possession of the land which result- 
ed in proceedings under s. 146, Or. P. C. 
In those proceedings it was decided that 
the plaintiff mortgagee and his lessee were 
out of possession. Thereupon the plaintiff 
instituted a suit for recovery of possession 
on the strength of his mortgage-bond 
flis only prayer in the plaint was for 
recovery of possession. After the close 

the case, however, he put in a petition 
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that he might amend the plaint l>v an 
alternative prayer for recovery of the mort- 
gage debt. The learned Munsif rejected 
this petition and thereafter dismissed the 
suit on the ground that the properly 
mortgaged was joint_ family property and 
that the defendant No. 3 had not joined in 
the mortgage and that the plaintiff had 
failed to prove any legal necessity. The 
Munsif held that the mortgage was genuine 

and consideration had passed. In his 
judgment the learned Munsif stated that a 
money-decree could not be allowed as there 
had been no prayer for it ; he said that he 
left the point open and plaintiffs may seek 
their remedy, if so advised, against defend- 
ants Nos. 1 and 2 for the money actually 
advanced. 

Against this judgment and decree an 
appeal was filed by defendants Nos. 1 
and 2 against the decision that the mortgage- 
bond was genuine. There was a cross- 
appeal by the plaintiff asking for a monev- 
decrce. This cross appeal was dismissed 

by the learned Subordinate Judge because 
the cross-appeal was not sufficiently stamped 
As to the appeal, the learned Subordinate 
Judge held that no consideration had 
passed, but he proceeded to find that no 
appeal lay because the defendants had been 
successful in the Court below and, therefore 
there was nothing to appeal against. ’ 

The present plaintiffs, on the basis of the 
statement made by the Munsif that 
they might seek their remedy for the 
money actually advanced, instituted the 
present suit on the 17th August 19 -M 

praying for recovery of the debt under the 
bona or 1914. 

The learned Subordinate Judge dismissed 
the suit, first, on the ground that a money- 
decree had been asked for in the previous 
suit and refused and that the provisions of 
s. 11 of the C. P. C barred the presen t suit 
and secondly on the ground that as the 
plaintiff has the opportunity in the previous 
suit of asking for the relief and had not 
taken that opportunity, O. II r 2 
O t P f C. precluded hj iron, £ gj 

On appeal the learned District Judge 
hM upheld the finding of the Subordinate 

Before us Mr. Das takes up the omnt 
that s. 11 of the C. P. C. cannot operate 
because though the Subordinate Ju<Kn 
appeal held that no consideration pafsed 
that finding can have no strength a8 rw 
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judicata since the Subordinate Judge found 
that no appeal lay and dismissed the 
appeal. 

The second point taken by Mr. Das is that 
the lower Courts are mistaken in thinking 
that 0. II, r. 2 will operate. His contention is 
that the cause of action in the previous 
suit and the cause of action in the present 
suit are whollv different. He savs that in 
the previous suit the cause of action was the 
dispossession of the plaintiffs and the 
prayer was only for recovery of possession, 
whereas in the present suit t he plaintiff is 
merely asking for the re-payment of a debt 
incurred under the bond. He contends 
that it cannot be argued that in the 
previous suit the plaintiff could have asked 
for a money decree on the basis of s (>8 
cl. (6) of the Transfer of Property Act, 
because it was found in that suit that there 
was no mortgage, and in fact the Court in 
the previous suit, having come to that 
finding, could not have given relief under 
s. 68, cl. (6). 

I will deal with the second contention of 
Mr. Das first. It is quite plain that when 
the plaintiff instituted his first suit claim- 
ing the bond to be a mortgage-bond and 
asking for recovery of possession, it was 
open to him to claim for the re-payment 
of the mortgage money under s. G8, cl. ( b ). 
That relief was open to him and he did 
not claim it. His prayer for an amendment 
of the plaint was rejected and the remark 
of the Munsif in his judgment can hardly 
be held to amount to the grant of leave to 
institute a suit for money. It is quite true 
that the Munsif having found that there was 
no valid mortgage would be unable to grant 
a decree under s. G8, cl. (b). It is true too 
that the cause of action for recovery of the 
money as a debt due under the bond would 
be different from the cause of action in the 
mortgage suit asking for recovery of posses- 
sion, for the facts to be proved would not 
be similar in the two cases. In both, 
however, the bond would have to be relied 
on. The trouble to my mind is, if Mr. 
Dass’ arguments are accepted and it is held 
that the present suit is merely a suit for a 
debt due on the bond, limitation will come 
in for the bond was executed on the 11th 
August 1911 and the suit was not instituted 
tilUhe 17th August 1921 and the suit would 
be barred. There is no doubt in my mind 
that in the previous suit the plaintiff should 
have asked f the relief allowed by s. Gb, 


cl. (6) of the Transfer of Property Act. He 
ceitainly cannot ask for that relief now. 

With regard to s. 11 of the C. P. C. the 
learned Subordinate Judge came to a 
direct finding on an issue between the 
parties that consideration did not pass in 
1911. The reason given by the learned 
Subordinate Judge for dismissing the ap- 
peal was not altogether a good reason. It 
was necessary to decide the point whether 
consideration passed between the parties 
and the learned Munsif came to a decision 
on that point which was against the interest 
of the defendants. If no appeal had been 
brought the finding of the Munsif would 
have operated as res judicata against the 
defendants, and, therefore, as decided by 
Mullick, J., in the case of Raghunath Kurmi 
v. Deonarain Rai (Second Appeal No. 1419 
of 1916), the defendants had a right of 
appeal although the suit against them had 
been dismissed. I think, therefore, that 
s. 11 of Ihe C. P. C. will operate and bar 
this second 6uit, it having been found that 
no consideration passed on the bond of 
1914. 

I would, therefore, dismiss this appeal 
with costs. 

Sen, J.— I agree. , 

z. k. Appeal dismissed. 
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vil Procedure Code ( Act V of W0S ), Sen. ii, 
15. 1.5, JO— Partition suit— Compromise referring 
tin matters to arbitration— Arbitration, nature of 
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d by parties with regard to certain item*, 
•t • of— Award, validity of— Appeal— Oral ex - 
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partition suit was compromised and ;> decree 
passed in accordance with the compromise. JJ« 
promise provided that certain preliminary mat ers 

I «... billed in a certain way between Iho patliej 
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and that certain properties which were the subject of 
the suit should he treated as joint properties and 
should he divided among the parties by a named 
arbitrator according to the shares of the parties, 
taking into consideration the conveniences and in- 
conveniences. The compromise al*o contained a 
clause that if the arbitrator “fails or becomes unable 
to make the divisions and partition of all these pro- 
perties that are settled as ijmali and to adjust and 
settle the account relating to such of the karbars as 
to which accounts have to be taken, in such a case, 
any of the parties shall have power to enforce such 
divisions and partition and the taking of such 
accounts by executing this decree and upon such ad- 
justment and settlement of accounts each party shall 
get a decree for the amounts that may be found due 
to him or her thereby" : 

Held, that the parties intended that no further steps 
should be taken in Court and that the arbitration should 
bean arbitration without the intervention of the Court 
and that the rules contained in the Second Schedule 
to the C. P. 0. relating to such arbitrations were 
applicable to the ease. [p. 026, col. 1.] 

Where an arbitrator is authorised to proceed in the 
absence of a party who fails to appear in spite of the 
notice of the date of bearing being given to him, the 
award made by the arbitrator cannot he objected to 
on the ground that the arbitrator carried on an ex parte 
enquiry owing to the failure of one of the parties to 
the reference to appear before him after proper notice, 
[p. 620, col. 2; p. 62/, col. 1.] 

Where with reference to certain items in dispute 
between the parties, no material is produced before 
the arbitrator on which he can decide that there is 
any liability from one party to another, the award of 
the arbitrator cannot be objected to on the ground 
that it fails to determine some of the points in dispute 
between the parties. The effect of the award is that 
no party can make any claim against any other party 
in respect of such items, and the award is final for all 
lime settling the dispute between the parties relating 
to such items. [p. G2‘J, col. 1.) 

Where there is direct conflict of oral evidence with 
regard to any point, an Appellate Court must give 
weight to the impression that the witnesses made on 
the Judge in whose presence they gave evidence. Ip. 
627, col. 2.] 

Appeals against an order of the Sub- 
ordinate Judge, Burdwan, dated the 20th 
February 1922. 

Babus Brojo Lai Chakravarti , Baranashi- 
bashi Mookerjee and Pyari Mohan Chatterji, 
for the Appellants. 

Babus Rupendra Coomar Miira and 
Rama Prasad Mukhopadhaya, for the 
Respondents. 

JUDGMENT.— These two appeals are 
both preferred against the same order of 
*“ e J?, ordinate J udge 0 f Burdwan, dated 
the 20th February 1922, by which he directs 
that a certain award be filed. The parties 
tp this case are members of a joint family 
being the descendants of one Hire Lai 
S^u. The appellants in Appeal No. 

• of 1922 represent all the members of 
one branch of the family, being Hem 
VflMWW Kundu the . son of Hire Lai’s 


JNaSHXDRA CtUXDKA Kl'XDtf. ^ 

son Trilochan, Srimati Madhabi Sundari 
Dasi, the mother of Hem Chandra and bn- 
mati Bhuoati Sundari Da si his wife. The 
other parlies to this litigation are Kumud 
Kamini Dasi. wid >w of Hira Lai's son, 
Gour Mohan Kundu, and the descendants 
of Gour Mohan. The appellant in Appeal 
No. 210 is Atulashi Dasi widow of Rampada 
Kundu son of Gour Mohan. In 1915 
Bibhuti Bhusau Kundu grandson of Gour 
Mohan instituted a suit for partition of 
the family property. That suit was decreed 
on compromise on the 21st December 
191(5. The sokhnama which was filed on 
behalf of all the parties was made part 
of the decree, and in that decree Rad ha. 
Kishore Ta was appointed arbitrator. 
He pronounced the award on the 20th 
December 1919 and Jnanendra Chandra 
Kundu the youngest son of Gour Mohan 
applied to the Court for an order directing 
that the award be filed. This application 
lias been contested by all the members of 
the family except Jnanendra’s mother. 

Before us objection has been taken. to. 
the award on several grounds which we 
will deal with in order. The first ground 
taken is that the reference was one in a 
pending suit and that, therefore, the award 
cannot be filed in accordance with the 
procedure laid down in the Second Sche- 
dule of the C. P. C. from para. 20 on- 
wards which relate to arbitration without 
the intervention of a Court This point 
depends on the effect of the decree which 
was passed in the original title suit of 
1915. In form that decree appears to be 
a final decree which terminated the litiga- 
tion and not a preliminary decree which 
requited further direction by the Court 
before effect could be given to it. The 
decree after setting out the claim goes on. 
to state that this suit coming up on the 
22nd December 1916 for final disposal it 
is ordered and decreed that this suit lo 
decreed in the terms of the solchnltma and 
the sokhnama provides that certain pre- 
liminary matters relating to certain deeds 
of release have been settled in. a certain 
way between the parlies and that tiro 
remaining properties which were the 
subject of the suit shall be treated as 
joint properties and shall be divided by 
the arbitrator according to the shares of 
the parties taking into consideration -the 
conveniences and inconveniences It further 
provides that the arbitrator shall or.araino 
the . accounts of various business and . other 
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matters and settle those accounts between connection is two-fnlH wk*n, .. 

1 • m a provision was actual revocation^ no't^a 01 * 

regard in" other matters which are not of of fact on which ihcr P l V 10n 

s-astt rjsusia 

u„ f ‘e ,0 ^e T ^s°af 

L a ! t] y SQ Properties th J l are misconduct on the part of the arbitrator 
settled as ijmcili and to adjust and settle we could not envp pIVpm tn ik 0 

the account relating to such of the karbars of the appellant that there was revoca ioS 
as to which accounts have to be taken, in of the arbitrator's authority 
such a case any of the parties shall hare As regards the question of misconduct 
power to enforce such di\ lsions and parti- the strongest case is made on behalf of 
ti°n ^d the taking of such accounts by the appellants in Appeal No. 133 of Hem 
executing this decree and upon such ad- Chandra Kundu. The case on this point 
justment and settlement of accounts each as put forward on his behalf is as follows: 
party shall get a decree for the amounts The dispute was referred to the arbitrator 
that may be found due to him or her towards the end of December 1916. The 
thereby That is the only clause in the arbitrator sat in January 1917 and March 

* • i ,i ^P , n * 1 i ' but practically nothing was done, 

action by the Court. But action can only Then for 2 years and 8 months nothing 
be taken under this clause in the event more was heard of the arbitration In 
of the arbitrator fading to perform his December 1919 the arbitrator was advised 
duty. If there has been compliance by and he believed that he must decide the 
the arbitrator with the conditions of the case within three years from the date of 
solchnama as regards dividing the pro- the order of reference. On the 2nd 
perties and settling accounts nothing December he fixed the 10th of December 
remains to be done by the Court. In the as the date of hearing the parties, 
present case it is not necessary to decide On receiving notice of this date Hem 
what action can be taken under this clause Chandra Kundu wired that he could not 
in the event of such failure on the part come on the ground that his son was ill, 
of the arbitrator. If he has failed to make and on this information the arbitrator 
a binding award which can be filed, this postponed the sitting till the 20th December, 
suit would be dismissed. If the award On that date Hem Chandra appeared with 
is held to be a proper award this cl. 9 certain khatas which he wished the 
will not come into operation. In our arbitrator to examine. In the meantime 


opinion cl. 9 is in favour of the respond- 
ents’ case that the parties intended that 
no further steps should be taken in Court 
and that the arbitration should be an 
arbitration without the intervention of 
the Court and that this is the effect of 
the decree in which the solelinama is 
embodied. 

The next print urged is that if there 
was a valid submission to arbitration it 


in the absence of Hem Chandra the 
arbitrator had been holding his enquiiy 
and had really finished it on the 19fli. 
The drafting of the report continued on 
the 19th and the morning of the 20lh 
December. The draft report was then 
fair copied and pronounced, and Hem 
Chandra’s application that his khatas 
should be examined was refused. If these 
facts had been established there can be 


was revoked for gcod cause. On this 
point we are in agreement that the find- 
ings of the lower Court that the revoca- 
tion either by Hem Chandin Kundu or 
by Hrishikesli, the brother and avi muktear 
of Atulashi Dasi, has not been proved, 
ft is not necessaiy to deal with this point 
t great length because it is defeudent 
m the question as to whether theie has 
been misconduct by the arbitrator. The 


no doubt that the arbitrator would have 
been guilty of legal misconduct. On 
examination of the evidence we find that 
this case has not been established. In 
the first place Hem Chandra’s application 
for adjournment did not reach the arbi- 
trator until the lllh December. He had 
given due notice that he would proceed 
with the arbitration on the 10th and the 
solchnama expressly provides that if the 
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parties do not appear after due notice 
the arbitrator can proceed ex parte. Con- 
sequently on the IU 1 I 1 when Hem Chandra 
did not appear the arbitrator was justified 
in proceeding with the arbitration in his 
absence as he did. Then further it is not 
shown that Hem Chandra was led to 
believe that the arbitration proceedings 
were postponed till the 20th December: 
Admittedly the arbitrator wrote a letter 
to Hem Chandra as regards his appearance 
on the 20th. That letter has not been 
put before us. It is not clear whether 
or not it was put in evidence before the 
lower Court. If it was it has not been 
printed in the paper-book; consequently 
there is nothing to rebut the arbitrator’s 
story as to what actually happened in 
this connexion. This will be found set 
out in the commencement of the award. 
There it is stated that after issue of notice 
on the 2nd December Hem Chandra on 
obtainiug notice appeared before the arbi- 
trator at Burdwan and asked for time and 
it was settled that the arbitration proceed- 
ing would commence from the 10th Decem- 
ber. The arbitrator understanding that he 
was trying to waste time for nothing sent 
him a telegram on the 10th December. But 
notwithstanding he failed to appear. On 
the 11th December the arbitrator received 
a registered letter from him asking for 
adjournment. But he had already com- 
menced taking accounts. Then having per- 
ceived that on settlement of accounts Hem 
Chandra would become liable for a large 
araouut he again sent a telegram on the 
12th December and also a letter through 
a messenger not only to Hem Chandra out 
also to his mother and wife who have 
joined with him in this appeal, for the 
purpose of enabling them to appear and 
produce if they so liked evidence on their 
bshalf on the 20th December at 8 a. a., in the 
morning. It would thus appear that Hem 
Chandra had no reason to think that- the 
enquiry would be postponed to the 20th 
December. He was aware that the arbi- 
trator would proceed in his absence. All 
that the arbitrator undertook was that he 
would not finally pronounce his award 
without giving Hem Chandra and the other 
members of his branch of the family an 
opportunity of being heard on the 20th De- 
cember. As regards what happened on the 
20th December there is direct contradiction 
in the evidence. According to the arbitra- 
tor Hem Chandra appeared and he heard 
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all that, he had to say. That statement he 
makes in para. I of his award a contempo- 
raneous record written on that very day. 
According to Hem Chandra the arbitrator 
refused to look at the accounts he had 
produced or hear him at all In our opinion 
the probabilities are in favour of the arbi- 
trator’s version He was an independent 
person selected for the office of arbitrator 
by consent of all parties. When he had 
specially fixed the 20th December for bear- 
ing what Hem Chandra had to say it seems 
unlikely that he would not have listened 
to him. Further where there is direct 
conflict of evidence we must give weight to 
the impression that the witnesses made on 
the Judge in whose presence they gave evi- 
dence. Here the learned Subordinate Judge 
was evidently most favourably impressed 
by the manner in which Had ha Ivishore 
gave his evidence and took the contrary 
view a9 to the value of the evidence of Hem 
Chandra, Harishikesh and the other witnes- 
ses who supported them on this point. As 
regards Harishikesh we certainly agree that 
his evidence is most unsatisfactory. He has 
not given any reason for his absence 
during the arbitration proceedings. He 
has admitted that the arbitration proceed- 
ings were going on for three or four months 
before the 20th December and he cannot 
be heard to say that he was in ignorance 
of the proceeding that was going on. But 
he has given no explanation of his absence 
from the 10th to the l'Jt.i December. That 
there was a quarrel between him and the 
arbitrator on the zOth is admitted. But it 
would appear from the evidence that it had 
nothing to do with the arbitrator’s conduct 
in connexion with the arbitration proceed- 
ings but arose out of a dispute in conse- 
quence of Harishikesh having entered 
Radha Kishore’s house under circumstances 
which Radha Ivishore thought improper. 
We have no hesitation in accepting the 
evidence on the plaintirt’s side that this 
quarrel took place after deliver o.if the 
award and not before. 

Another point that has been urged as 
regards the case of Hem Chandra relating 
to the refusal to examine the k katas is that 
Hem Chandra in cross-examination stated 
that he filed all the Ichatas he had before 
Sails. If he had done this he could not 
have had any Mata to produce before him 
on the 2Uth December. No question was 
put to him in re examination to enable him 
to explain this damaging admission, Wq 
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hold, therefore, that the contention that the 
arbitrator refused to admit evidence produced 
before him or to hear the parties when they 
appeared has not been sustained and that 
the proceedings were properly held ex parte 
after due notice to all parties concerned in 
accordance with the terms of the solelinama. 

Another point in which there is alleged 
to have been misconduct is that the soleh- 
nama provided that the arbitrator should 
work in consultation with two other gentle- 
men, a Pleader Babu Bidhu Bhusan Sik- 
dar and a m ukhtear Babu Jagabandhu 
Hajra. It is contended that he did 
not consult the mukhtear Babu Jaga- 
bandu Hazra. The evidence as to what 
actually happened is contradictory. The 
arbitrator says that he consulted Babu 
Jagabandhu Hajra, who left the entire 
matter to him and his uncle. Babu Jaga- 
bandhu Hajra’s story is that he advised 
the arbitrator not to proceed ex parte and 
the arbitrator did not take his advice and 
after that he never gave him any opinion 
as to the proceedings. Here also we think 
the arbitrator's version should be accepted. 
But whatever version may be accepted the 
fact remains that for some reason or other 
Babu Jagabandhu llajra refused to advise 
the arbitrator. After advice was refused 
the arbitrator was not bound to consult 
Babu Jagabandhu Hajra further. 

The next objection taken to the conduct 
of the arbitrator is as regards the method 
in which the partition of the immoveable 
properties was made. As regards the divi- 
sion between two branches of the family 


kA chan-dra Kl’MDtr. [90 1. C. 1925] 

and inconveniences of the plaintiff and the 
defendants Nos. 2, 3 and 4. There is 
nothing in the evidence to suggest that the 
partition by lot was not properly conducted. 
In our opinion it is hard to imagine a 
fairer way of dividing the property, since 
Jnanendra in making the allotments would 
be bound to make them as equal as possible 
inasmuch as he was as likely as any of the 
other four members of the family to’ get the 
worst lot if there was any appreciable differ- 
ence between them. There is nothing to 
show that there was any material before the 
arbitrator on which he could hold that 
there was any difference in the lots as 
regards the question of convenience and 
inconvenience. It is said that he was wrong 
in not himself preparing the four list of 
shares of property, but it was sufficient that 
it was done under his orders and the divi- 
sion was approved by him. We hold, there- 
fore, that the arbitrator did not violate the 
terms of the reference in dividing the shares 
of this branch of the family in this manner. 
We may add that there was no specific 
ground of objection taken on this point nor 
was the arbitrator crosssexamined as to 
his reasons for making the division of 
this part of the property in this manner. 

We now come to the question of the 
accounts. So far as the accounts of the 
khata businesses are concerned we have 
already given our reasons for holding that 
the arbitrator had full material before him 
to come to a decision on these accounts. 
Objection is also taken in respect of the 
other matters of accounts which wererefer- 


into 8 annas share it appears that there had 
previously been an amicable partition bet- 
ween them. This amicable partition was 
accepted by the arbitrator. It does not 
appear that any objection was made before 
him by any one concerned, and by so doing 
the abitrator acted quite properly. Objec- 
tion is taken to the arbitrator’s method of 
dividing the property belonging to the 
branch of the family descended from Gour 
Mohan. This property had to be divided 
into four parts. It appears from the evi- 
dence that the plaintiff Jnanendra made 
a division of this property into four shares 
and it was decided by lot; which share 
should come to the representative of each 
of the four sons of Gour Mohan. It is con- 
tended that this was not in compliance 
with the terms of the snlehnama which 
provided that the division should be made 
after considering the relative conveniences 


red to the arbitrator. He was required to 
take accounts relating to the Mohanpur 
dwelling house up to the year 1317. The 
only accounts which were produced before 
him ended on the death of Trilochan in 
Sarvan 1314 and on those accounts he held 
that Hem Chandra was liable for the sum 
of Rs. 1,341-4-10 gundas. In respect of other 
matters to which reference is made in the 
solehnama no accounts were produced before 
him and he has stated that it is impossible 
to determine whether any of the parties 
had any liability in relation thereof. Some 
other objections also have been taken as 
regards the items, but these related to mat- 
ters which were most undoubtedly within 
the arbitrator's powers to decide. 

The point that is strongly urged is that 
as the arbitrator has not adjudicated on all 
the points which were referred to him his 
award must be set aside, since that is one 
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of the grounds referred to in para. 14 of 
the Second Schedule of the C. P. C., and 
under para 21 of that Schedule if such 
ground is proved in a case of arbitration 
without the intervention of the Court, the 
Court cannot order the award to be filed. 
There has been an interesting argument as 
to the case law on the question whether 
the concluding portion of cl. (a) of para. 14 
is applicable in the case of arbitration 
without the intervention of the Court. 
But on the view we take it is unne- 
cessary to decide this point. In our 
opinion the learned Subordinate Judge and 
also the arbitrator himself have not realized 
the real effect of the arbitrator’s findings 
with reference to these accounts. The arbi- 
trator’s finding really comes to this. In res- 
pect of these claims in dispute between 
the parties with reference to these accounts 


LAHORE HIGH COURT. 

Civil Revision No. 3l>7 of 1925. 

June 17, 1935. 

Present:— .Mr. Justice Jai Lai. 

R A DH A K R IS HA X - Pla i xti fp- 
Petitioxkr 
versus 

MRHTAB MI AX and others - 
Defendants — Respondents. 

Court Fers Aet.Vll of IS7"), Srh. 11. Art. 17 ah - 
Decree , mo k of ex'ruiitn i»r t nyiiinit- •C’.urrN 

It* jtayabU. 

Whou an appeal is not proffirod agiiiiist :i d«.*env' 
ns a whole. Imt only against the m ^ of th? execu- 
tion oC the decree, the case falls under Ail. 17 t(j) of 
Sell. II to the Court Fees Act, and a stamp of Rs. 1(1 
is sufficient, [p. 630, C'»|. 1.] 

Civil revision from the decision of the 
District Judge, Attock, dated the 28th 
November 1924. 

Bakhshi Tek Chand, for the Petitioner. 


no material was produced before him on 
which he could decide that there was any 
liability from one party to another. The 
effect of this finding if the award is filed 
will be that no party to these proceedings 
could make any claim against any other 
party in respect of these accounts. They 
had an opportunity to make out their claims 
and they failed to take advantage of it. 
They cannot in any subsequent proceeding 
again raise such claim. It, therefore, fol- 
lows that the arbitrator’s award is final for 
all time settling the dispute between the 
parties relating to these accounts. We, 
therefore, hold that no ground mentioned 
in para. 14 has been proved, since the award 
has not left undetermined any of the matters 
referred to arbitration. 

We hold, therefore, that the objections 
taken by the appellants fail and that the 
order of the lower Court directing tjie award 
to be filed should be upheld. The appeals 
are dismissed with costs. 

We assess the hearing fee in each appeal 
at ten gold moh urs. 

z ‘ K - Appeal dismissed. 


• * 


Sheikh Nias Muhammad, for the Re- 
spondents. 

JUDGMENT,— The plaintiff in this 
case instituted a suit against the defendant 
for dissolution of partnership. The Trial 
Court decreed the suit but added a direc- 
tion that a Receiver should be appointed 
in respect of the partnership property 
(timber) who should bring it to the market 
and sell it. The plaintiff was ordered to 
supply the necessary funds for bringing 
the timber to the market. The plaintiff 
appealed to the District Judge with a view 
to have this direction removed. The learned 
District Judge held that the amount which 
would have to be paid by the plaintiff in 
pursuance of the direction was more than 
Rs. 5,000 and, therefore, he had no juris- 
diction to entertain the appeal. He also 
held that the Court- fee stamp of Rs. 10 paid 
by the plaintiff on the memorandum of 
appeal was insufficient. The plaintiff has 
appealed to this Court from both these 
orders. A preliminary objection was taken 
on behalf of the respondent that no appeal 
lay from the above orders. The appellant 
has, however, in his memorandum of appeal 
expressly prayed that, in case no appeal 
lay, the memorandum of appeal may be 
treated as a petition for revision. I pointed 
out to the learned Counsel for the respond- 
ent that it was a fit case in which peti- 
tion for revision should be entertained 
under any circumstances. The learned 
Counsel did not argue the question of in- 
competenev of an appeal. The question 
whether an appeal lies is a doubtful out 
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and I would prefer, therefore, to treat the be auctioned by the Commissioner among 

fliP narflAG tliA I • 6 


proceedings as a revision. 

The view of the learned District Judge 
on both the points referred to above is 
erroneous. The value of the suit in the 
Inal Court . for purposes of jurisdiction 
}' as Rs 1,200. This valuation has not 
been shown to be erroneous and must 
therefore, for the purposes of the appeal 
be accepted to be correct The conse- 
quence is that an appeal from the decree 
or any part thereof lies to the District 
Judge and not to the High Court. As 
regardsthe question of Court-fees the plaiut- 
ift appealed to the District Judge only so 
far as the direction regulating the conduct 
of the Receiver in respect of the timber and 
as to the payment of expenses for bringin" 
the timber to the market is concerned. He 
did not attack the decree as a whole. In 
other words the objection in appeal was 
to the manner in which the decree passed 
by the Trial Court was to be enforced. 
The case under the circumstances was 
clearly covered by cl. 6 of Art. 17 of. the 
Second Schedule of the Court Pees Act. 
No authority was cited on behalf of the res- 
pondent in support of the view taken by 
the learned District Judge. The learned 
Counsel for the petitioner on the other 
hand relied upon the judgment of this 
Court in Civil Appeal No. 467 of 1917, 
where it was held that a Court-fee stamp 
of Rs. 10 was sufficient on a memorandum 
of appeal from a decree for partition 
w'here the appellant did not dispute the 
respective shares of the parties but sought 
only to impeach the mode of partition. 
The case was held to fall within the pur- 
view of Art. 17(6) of Schedule II to the 
Court Fees Act. In Rup Chand v. Fateh 
Chand (1) a decree was granted to the 
plaintiff for possession of certain property 
but its operation was limited to the life- 
time of a female holder. An appeal by the 
Plaintiff seeking to have the condition 
limiting the tenure of the property to the 
time of the female holder was held to be 
sufficiently stamped with a Court-fee of 
Rs. 10. In Fateh Chand v. Jiilas Rai (2) 
in a suit for partition the Trial Court 
passed a preliminary decree fixing the 
share of the parties and then appointed 
Commissioner and ordered that the 
separate pieces of immoveable property shall 

am Ind. Cus. 977; 31 A. 705; 8 A. I.. J. 821. 

Ind. Gas. 587; 90 P. R 1910, Cl P. L. It. 1910; 
M 1’. W. R, 1910; 140 P W. R. 1910. 


the parties, the' ^ share-holder being ^ allow 5 
^ % • • « « sum thus paid in °wil1 

be divided among the parties in the pro- 
portionate shares given above. The memo- 
randum of appeal objecting to the mode 
of partition was held by the Chief Court 
of the Punjab to be sufficiently stamped 
with a Court- fee of Rs. 10 under Art 
D (6) Schedule II of the Court Fees Act 

The judgment of this Court in Ram 
Singh v. Ram Chand, First Appeal No. 564 
of 1914, also supports the contention of the 
appellant. In my opinion, therefore, the 
Court-fee paid on the memorandum of ap- 
peal before the District Judge was sufficient 
and k the learned District Judge was compe- 
tent to entertain the appeal. 

Accepting the petition I order that the 
memorandum of appeal be returned to the 
petitioner for being presented in the Court 
of the District Judge and I direct the 
District Judge to hear the appeal on its 
merits. The respondent will pay the costs 
of the petitioner in this Court. 

N - H. Petition accepted. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1615. 

of 1922. 

April 2tf, 1925. 

Present .—Mr. Justice Cuming and 
Mr. Justice Panton. 

DHIRAJUDDIN BEPARI— Defendant 
—Appellant 

versus 

BAHARULLA SHEIKH-Plaintiff 
and another— Defendant No. 1— 
Respondents. 

Civil Procedure Code (Act V of 1908), 0. XLI, r. 27 
— Transfer of Property Act (IV of 1882), 8. 59— 
Mortgage— Attestation, proof of— Court, refusal of, to 
examine scribe— Appellate Court, power of, to admit 
evidence of scribe— Proof of execution. 

In a suit on a mortgage one of the witnesses to the 
mortgage being dead and the other attesting witness 
being unable to say whether the mortgage-deed was 
or was not the document which he had attested, the 
plaintiff made an application for the issue of a com- 
mission to examine the scribe of the deed as a witness, 
it being alleged that the scribe was ill and was unable 
to attend the Court. This application was refused on 
the ground that it was not supported by a certificate 
from a recognized medical practitioner. Iu appeal 
the Appellate Court admitted in evidence the testimony 
rf the scribe who deposed that the deed was executed 
iu his presence: 
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Held, a) that th? Appellate Court had power to 
admit the evidence of the scnbe both under cl. ««1 
and cl. ib> of r. *2i of 0. XLl of tbe C. r. C-, # 

( 9 ) that the evidence of the scribe was sufficient 
pro've the execution of the mortgage-deed. 

Appeal against a decree of the Sub- 
ordinate Judge, Rangpur, dated the -nd 
April 1922, reversing that of the Munsif, 
First Court, at Gaibandha, dated the Hth 

J Tlr. Atul Chandra Gupta (with him Babu 
Radhika Ranjan Guha), for the Appellant. 

Babu D. N. Bagchi, (with him Balm 
Mohini Mohun Bhattacharjee), for the Ke- 
gpondents. 

JUDGMENT. 

Cuming, J.-This appeal arises out of 
a suit to enforce a mortgage-bond executed 
by the defendant No. 1 in favour of the 
plaintiff on the 2nd April 1909. The amount 
secured by the bond was Rs. 400 and the 
total amount claimed was Rs. 1,000. The 
plaintiff's suit was resisted by defendant 
No. 2 who was a subsequent purchaser of 
the mortgaged property. He contended 
that the bond was collusive and without 
consideration. The defendant No. 1 in his 
written statement pleaded part payment. He 
did not, however, appear at the trial to con- 
test the suit. , , 

The Court of first instance dismissed the 
plaintiff’s suit holding that the transaction 
was not a real one and that the plaintiff had 
not proved the execution of the mortgage. 

The plaintiff appealed and on appeal the 
learned Subordinate Judge admitted certain 
additional evidence, namely, the statement 
of one Arabuddin who was the writer of the 
mortgage-bond and whom the plaintiff 
desired to examine on commission in the 
lower Court on the ground that he was ill 
but that application was refused by the 
learned Munsif. There was also an applica- 
tion to admit in evidence a certain order of 
the Sub-Divisional Officer of Gaibandha. 
On a consideration of this evidence and of 
the evidence adduced in the Trial Court the 
Subordinate Judge decreed the appeal with 
costs. 

The defendant has appealed to this 
Court. The first contention of the appel- 
lant is that the lower Appellate Court is 
wrong in admitting in evidence the testi- 
mony of Arabuddin the writer of the docu- 
ment. He urges that the admission of thi9 
evidence and also of the order of Sub- 
Divisional Officer of Gaibandha does not 
oome within the purview of 0 XLI, r. 27, 
0, P. O, With regard tQ tbe evidence of 
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Arabuddin it would appear that in th 
lower Court the plaintiff had applied foi his 
examination on commission but hw appli- 
cation was refused on the ground that it 
was not supported by a certificate from a re- 
cognised medical practitioner. The learned 
Advocate for the appellant contends that 
this will not. therefore, come within the pur- 
view of C. XLI, r. 27, C. P. C. Rule 2/ has 
two clauses viz., (aj and (6) They lun thus. 

(a) “The Court from whose decree the appeal 
is preferred has refused to admit evidence 
which ought to have been admitted, or (o; 
“the Appellate Court requires any docu- 
ment to be produced or any witness 
to be examined to enable it to pronounce 
judgment, or for any other substantial 
cause, the Appellate Court may allow 
such evidence or document to be produced 
or witness to be examined". ... 

It seems to me that the admission of the 
evidence of Arabuddin may well come 
under either of these clauses. The order of 
the Sub-Divisional Officer at Gaibandha is 
to the following effect. “This may or may 
not be true. File 19th November 1920 . 
As far as can be seen this piece of evidence 
proved nothing one way or the other. 

The next ground taken by the learned 
Advocate for the appellant is that the 
lower Appellate Court is wrong in treating 
the scribe as an attesting witness in the 
case to prove execution of the bond. It is, 
however, quite clear from the judgment of 
the Subordinate Judge that he did not 
treat the evidence of Arabuddin as evidence 
of an attesting witness. The fact appear 
to be this: one of the witnesses to the 
mortgage deed i9 dead and the other wit- 
ness when the document was read over to 
him was unable to say whether this was or 
was not the document which he had attested 
because, he stated that at the time of the 
execution of the deed it was not read over 
to him. He merely attested the signature 
of the executor. In such circumstances it 
was open to the plaintiff to prove execution 
of the deed by a person who was present at 
the time of the execution and for this 
purpose, he examined the scribe. 

In these circumstances the appeal fails 
and is dismissed with costs. 

Panton, J.— I agree. 


z. K. 


Appeal dismissed. 
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LAHORE HIGH COURT. 

Civil Revision- No 615 of 1924. 

March 14, 1925. 

present:— Mr. Justice Scott-Smith. 
ISHAR DAS and others— Defendants — 
Petitioners 
versus 

LAL SINGH .and others — Plaintiffs 
Respondents. 

-Civil Procedure Code (Act T of 1908), s. 11 >, 0. 
XXIII, r. 1 — Withdraw! of suit — Inability to produce 
eiide nee — Re visi on . 

The High Court can interfere on the revision side 
with an order passed under 0. XXIII, r. 1 of the 
C. P C., where that order proceeds on grounds other 
than those laid down in the rule. The words '.'other 
sufficient ground' in the rule are ejusdem generis 
with the grounds mentioned, fp. G32, col. 2.| 

An order granting leave to withdraw a suit with 
liberty to bring a fresli suit on the ground that the 
plaintiff had been unable to produce sufficient evi- 
dence to prove liis case within the time allowed is 
without jurisdiction and can be set aside in revision, 
[p 0,33. cols. 1 & 2. 1 

Civil revision from an order of the Sub- 
Judge, Tarn Taran, dated the 31st July 
1924. 

Lala Fakir Chand, for the Petitioners. 

Mr. Durga Das, for the Respondents. 

JUDGMENT.— This is an application 
for revision of an order of a Subordinate 
Judge granting the plaintiffs leave to 
withdraw from their suit with permission 
to brine a fresh suit under the provisions 
of 0. XXIII, r. 1, C. P. C. 

The facts are briefly as follows:— 

Lai Singh and Hir of full age of Hazara, 
and their minor brothers sued for redemp- 
tion of a house on payment of Rs 77-5 0. 
The chief plea was that they were the legal 
heirs of the mortgagor. On the bth July 
1924, Jagat Ram applied to be appointed 
the next friend of the minor plaintiff in 
the place of Lai Singh. He also requested 
he might be allowed to produce fresh 
evidence but his application was refused 
by the Court on the ground that it was 
not a bona fide one. On the 23rd July 
the plaintiffs applied for leave to withdraw 
the suit with liberty to bring a fresh one 
as they had not been able to adducp suffi- 
cient evidence within the time allowed. 
The Court upon this passed the order of 
which revision is sought. 

The Counsel for the respondents ob- 
jects that no revision lies in a case of 
this sort and cites the case of Jhunku Lai 
v. Bisheshar Das (1) in which it was held 
that on an application for revision against 

(1) 4G It- \ Oas. 71; 10 A. 012: 10 A. L. J. 493. 
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an order passed under rO. XXIII, r. 1, 0. 
r. L., the Court had jurisdiction to grant 
leave to the plaintiffs to bring a fresh 
suit, and the fact that the Court may have 
exercised, and probably did exercise a 
wrong discretion in granting the plaintifl’s 
application was not sufficient to bring the 
case within the purview of s. 115 of the 
C. P. C. The Judges in that case quoted 
with approval certain remarks of their 
Lordships of the Privy Council in thecase 
of Balakrishna Udayar v. Vasudeva Aiyar 
(2) which were as follows:— “It will he 
observed that the section applies to juris- 
diction alone, the irregular exercise, or non- 
exercise of it, or the illegal assumption 
of it. The section is not directed against 
conclusions of law or fact in which (he 
question of jurisdiction is not involved." 

I have referred to the case in question 
and I do not think that the Privy Coun- 
cil intended to lay down any general rule 
and that their remarks must be deemed 
to have application to the case, which was 
before them. There the High Court had, 
under s. 115, O. P. C., interfered on the 
revision side with the order of the District 
Judge and their Lordships of the Privy 
Council held that, the High Court had the 
power so to interfere. No other case 
decided by any High Court in India has 
been referred to by Counsel for the res- 
pondents in which it has been held, as 
in Jhunku Lai v. Bisheshar Das (1) 
that the High Court has no power to in- 
terfere on the revision side with the order 
passed under O. XXIII, r. 1. ■■ ■* 

On the other had numerous cases have 
been cited by Counsel for the petitioners in 
which High Courts have so interfered. The 
same point came up before me as a Judge 
of the Punjab Chief Court in the case of 
Munna Lai v. Chhabil Das (3) and, after 
considering the authorities then cited, 
I held that an order passed under 

O. XXIII, r. 1, C. P. 0., is open to inter- 
ference by the High Court on revision. I 
also held that the words “other sufficient 
ground " in 0. XX1IF, r. 1 (2) (b\ 0. 

P. C., are ejusdem generis with the de- 
fect referred to in rule 1 (2) (a) of the Code, 
so that permission to withdraw a suit 
with liberty to bring a fresh suit cannot he 

( 2) 40 Ind. Can. (150: 40 M. 795: 44 ! A. 251: 15 A. I/. 
J. 645; 11 Bur. L. T. 48: 2 P. !,. W. 101; 53 M. L.J. 
69: 25 C. 1 . J. nr 22 C. W. N. 50: 19 Bom. I., R. 715; 
(19171 M. W. N. 628: 6 I, W. 501 -P. C.\ 

.3; 46 Ind. Cas. 161; 117 ? W R. 1918. 


[90 I. C. 1939 ) JORIN'A AKTAR KHATtJN* V. 

granted except on grounds which are of the 
same nature as the grounds specified in 
cl. (a). 

• The following cases support the argument 
of Counsel for the petitioners:— 

; Bai Kashibti v. Shidappa Anapa (4). In 
that case the Court gave time to the plaintiff 
to adduce documents to counter-act the 
effect of the documents already produced 
bv the defendants; and on the plaintiff's in- 
ability to adduce the documents on the 
appointed day, he applied for leave to with- 
draw from the suit with permission to file a 
fresh one on the same cause of action and 
the Court granted the leave. It was held 
that the Court acted with material irregu- 
larity in the exercise of its jurisdiction, and 
that the plaintiff’s failure to produce the 
documents was not a sufficient ground to 
put the defendant to the trouble and 
annoyance of a fresh suit. 

• In Kannusami Pillaiv. Jagathambal(5), 
it was held that assuming that the lower 
Court had jurisdiction to act under 0. 
XXIII, r. 1 (2) (6), it acted with material 
irregularity in the exercise of its jurisdiction, 
as it did not exercise a judicial discretion 
in passing the order. The High Court 
accordingly set aside its order. 

In Kali Prasanna Sil v. Panchanan 
Nandi (6), where the lower Court had 
granted permission and leave to with- 
draw from the suit under s. 373 of the 
C. P. C., 1882, on the grounds of formal 
defect and the plaintiff’s inability to 
produce the necessary evidence in time it 
was held that the ground on which the 
order was made by the Appellate Court was 
not a ground which contemplated by s. 373 
of the C. P. C. and that, therefore, the order 
was without jurisdiction. 

Again in Rama Singh v. Janak Singh (7), 
a Division Bench of the Patna High Court 
held that a Court has no jurisdiction to 
permit a suit to be withdrawn with liberty 
to. bring a fresh suit except under 0. 
XXLIII, r. 1, C. P. C. 

• I prefer the view expressed in these 
rulings to the one taken by the Allahabad 
High Court in the case reported as Janku 
Lai v. Bisheshar Das (l). I am of opinion 
that the High Court can interfere on the 

$ £ aB ' I 3: 37 B 682 = 15 Bom. L. R. 823. 

265; 41 M. 701; (1018) M. W. N. 497; 
*&L.T. 8 MV. w . 35 M L j 27 

•wVnVow' 0as ' 670; 41 c ' 367; 23 °- L - J - 489; 20 
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revision side with an order passed under 
0. XXIII, r. 1, if that order proceeds on 
^rounds other than those laid down in 
r. 1. The only ground on which leave 
was granted in the present case was that 
the plaintiffs had failed within the time 
allowed to them to produce sufficient 
evidence upon which to prove their case. 

Having regard to the authorities above 
referred to, I hold that this wasnot aground 
which comes within the purview of 0. 
XXIII, r. 1. I, therefore, allow the revision 
and setting aside the order of the lower 
Court, direct it to decide the case in accord- 
ance with law. 

Counsel for the petitioners has stated 
before me that his clients have no objection 
to the plaintiffs putting in the document 
which they wish to produce and which the 
lower Court refused to accept on the ground 
that they were put in late but states that he 
does object to their being allowed to pro- 
duce their oral evidence. Having regard to 
the fact that one of the plaintiffs is a minor 
it is for the Court to consider whether it 
should allow any further evidence to be 
produced or not. 

Costs in this Court will abide the 
result. 

N. h. Revision allowed. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Dbcree No. 220 

of 1923. 

April 28, 1925. 

Present.-— Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Cuming. 

JORINA AKTAR KHATUN— Defendant 

—Appellant 

versus 

HAFEZUDDIN KHAN-Plaintiff and 
another— Defendant— Respondents. 

Muhammadan Law—llanafi School— Divorce, pro- 
nounced under compulsion , legality of —Pronouncement 
of divorce contained' in compromise deed , validity of. 

According to the jHanali School of Muhammadan 
Law a divorce pronounced under compulsion is valid 
even when contained in a written document, provided 
that the document is addressed to the party to be 
divorced and provided it actually prououncos the 
divorce and is not merely an acknowledgment of 
something agreed to under compulsion, [p. 631, col. 2* 
p. C35, col. l.J 

A criminal proceeding was compromised and the 
compromise deed contained the following clause'- - 
•‘I release you Akhtar Khatoun from the marital bond 
by giving you three talqas according to the ^uham- 
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huulan scriptures." The compromise was signed l»y 
the husband who pronounced the divorce and by the 
wife who was divorced and was addressed by the 
husband to the wife: 

Held, that the compromise deed contained not 
merely an acknowledgment of divorce but an actual 
pronouncement of divorce and operated as a valid 
divorce under Muhammadan Law. [p. 631, col. 2.] 

Appeal against a decree of the Subor- 
dinate Judge, Fourth Court, Mymensingh, 
dated the 29th August 1922, affirming 
that of the Munsif, First Court, at Netrakona, 
dated the 23rd May 1921. 

Mr. Gopal Chandra Das and Babu Bliuban 
Mohan Saha, for the Appellant. 

Mr. Gunada Charan Sen and Babu Annada 
Charan Karkoon,ior the Respondents. 


JUDGMENT. 

Greaves, J.— Defendant No. 1 in the 
suit appeals against a decision of the Sub- 
ordinate Judge of Mymensingh confirming 
a decision of the Munsif of Netrakona dir- 
ecting restitution of conjugal rights at the 
instance of the plaintiff the husband of the 

appellant. _ . . , , 

Both parties are Sunnis and governed by 

the Hanafi School. The marriage took place 
on the 21st Kartick 1315 and the parties 
lived together as husband and wife. The 
appellant left her husband in Aswin 1322 
and after this as a result of land disputes 

between defendant No. 7 and the plaintiff, 

criminal proceedings under s. 147 of the 
Indian Penal Code were instituted, these 
were settled by a compromise which was 
reduced to writing, one of the terms of the 
compromise was that the plaintiff should 
divorce his wife. The compromise was 
subsequently set aside at the husbands 
instance and both Courts have found that 
the plaintiff signed the terms of compromise 
under compulsion and the question is 
whether according to the Hanafi School 
a divorce extorted by compulsion is 
binding and if so, whether a divorce in 
writing in the form in which it was con- 
tained in this suit is binding. Subsequent 
to the compromise the wife is said to have 
married defendant No. 2 in mkah in Amin 
13*5 No reliance can be placed upon an- 
other document which was produced, name- 
lv an unregistered talaqnama, it is undated 

and found to be unreliable. 

The only question, therefore, is whether a 
valid divorce waseffected by the compromise 

Mob has been found to have been execut- 
1 ,V the husband under coercion. Accord- 
j.;. to the Hanafi School a pronouncement 
of divorce is effectual although it has been 


made under coercion Hamilton’s Hedaya, 
Vol.I, page 210; Tyabji’s Principles of Mu- 
hammadan Law, page 134, (para. 123). Al- 
though the learned author raises the question 
whether at the present time the Courts 
would give effect to a divorce pronounced 
under such circumstances. 

The respondent contends, however, that 
even if a divorce pronounced under com- 
pulsion is valid the divorce contained in 
the compromise is not binding as it is com 
tained in a "noncustomary" writing that is 
to say, in a writing not addressed and di- 
rected to any person. And we are referred 
to Bailie’s Digest of Muhammadan Law, 
Vol. I, 2nd Edition, page 235, where it is 
stated as follows:— 

“A man is compelled by beating and im- 
prisonment to write the repudiation of his 
wife and he writes that his wife such an 
one, the daughter of such an one, the son 
of such an one, is repudiated, but his wife 
nevertheless is not repudiated". 

This passage is 1 think explained by the 
foot note in the same page. The writing 
here is treated as an acknowledgment of 
repudiation which if written under com- 
pulsion is not binding but I do not think 
that it can be taken as an authority 
for anything else or to effect the rule that 
a written repudiation is valid provided it is 
addressed to the person to be repudiated. 
In the case referred to in Bailie, ubi supra , 
there was no repudiation but merely an 
acknowledgment of one which is not 

enough. . . T 

On an examination of the authorities 1 
tkink the law according to the Hanafi 
School is clear that a written divorce is 
valid, provided it is addressed to the person 
to be divorced. It remains, therefore, to see 
the nature of the compromise. It is in 
these words: — 

"I release you the 3rd party AkhtarKhatoon 
from the marital bond by giving you three 
talaqs according to the Muhammadan scrip- 

tures". . • . 

The compromise was signed by the hus- 
band hnd by the wife and it was registered 
and was addressed by the husband to the 
wife. It seems to me to be not an acknow- 
ledgment but a document which actually 

effects the divorce. .... 

As I have already stated to my mind the 
the law is clear that according to the Hanafi 
School, which governs the parties, a divorce 
pronounced under compulsion is valid and 
that such divorce is nonetheless valid 
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because it is contained in a written docu- 
ment provided this document is addressed 
to the partv to be divorced and provided it 
actually pronounces the divorce and is not 
merely an acknowledgment of something 
agreed to under compulsion which in my 
view the compromise is not. 

The appeal accordingly succeeds and we 
set aside the decree of the First Court which 
was confirmed on appeal and the appellant 
will be entitled to her costs here and in the 
Courts below. 

Cuming, J.-l agree. 

2 k Appeal allowed. 


MA HXIM YI V. CllRW WflEi SltElN'. 

(i, that, however, th* plaintiff wus not ontitl-d to 
rqv damages t>r tin seeisul year, us. m tli • first place, 
he" might not hive exercised Ui; option, and. secondly. 

th* presumption a> t o hi* inability to obtain 
another mill could not be made as to the second year. 


RANGOON HIGH COURT. 

Civil Appeal No. 94 of 1924. 
February 16, 1925. 

Present Mr. Justice Heald and 
Mr. Justice Chari. 

MAHNIN YI— Appellant 
versus 

CHEW WHEE 8 HEIN— Respondent. 

Contract Act (IX :f 1872), s. 73-Lessor and lesnt— 
Option of renewal— Failure to give possession— 
Damages— Profits of premises. 

A lessee who is not given possession is entitled to 
recover as damages the value of the possession of the 

£ remises between the time from which it ought to 
ave been given, to the time hi succeeds in obtaining 
other premises, [p. 636. col. l.J . _ 

Jaqu.es v. Millar, (1877) G Cli. D. 153; 47 L. J. Ch. 
514; 37 L. T. 151; 25 W. R. 816, Zamindarof Vizia- 
ngaram v. Behara Suryanarayana Patrulu, 25 M. 587; 
12 M. L. J. 219 and Amanchi Venkatarama Sasirulu v. 
Nama Venkanna, 53 Ind. Cas. 191; 37 M. L. J. 335; 
(1919) M. W. N. G83; 10 L. W. 405; 26 M. L. T. 287, 
relied on. 

Even in respect of agreements relating to immove- 
able property, the principles enunciated in s. 73, 
Contract Act, are applicable, and a plaintiff is entitled 
to damages which only arise in the usual course of 
things from the breach. In assessing such loss the 
amount which is expected to remedy the inconveni- 
ence caused by the non-performance of the 


Appeal from a decree of the District 
Court, Thaton, in 0. H. No. 24 of 1924. 

Mr. Foucar, for the Appellant. 

Mr. U. Since Thwin, for the Respondent. 

JUDGMENT.— The facts of this case 
are as a follows :-One Ma The Nyo was the 
owner or purported to be the owner of a 
rice mill in Khadazo village, Thaton Dis- 
trict. In a previous Suit No 15 of 1922 of 
the District Court of Thaton, the plaintiff 
in this suit had sued Ma The Nyo for a 
sum of Rs. 15,000 damages for failure to 
carry out her agreement to lease her rice 
mill to the plaintiff. The suit was com- 
promised and one of the terms of the com- 
promise was that Ma The Nyo should exe- 
cute a fresh lease in pursuance of that 
agreement so executed by Ma The Nyo on 
the tith of October, 1923. Among other 
terms that lease contained a clause that the 
lessor will, on the 3 1st day of December 
next, hand over the demised premises in 
good working order and condition. Ma 
The Nyo failed to give possession of the 
mill and the plaintiff has filed the present 
suit to recover Rs. 15.000 damages in 
respect of this failure. Ma The Nyo died 
during the pendency of the suit and her 
daughter, Ma Hniu Yi, has been brought 
on the record as her legal representative. 
The Judge of the Trial Court gave a decree 
in favour of the plaintiff for R 9 . 5,000 
damages and both sides appeal. The de- 
fendant appeals on the ground that the 
plaintiff failed to prove the damages 
sustained by him or alternatively that the 
damages awarded are excessive. The plaint- 
iff aho has filed objections on the ground 
that the Trial Court ought to have given him 
at least Rs. 10,000 as damages. The agru- 
ment before us was confined solely to the 
question of damages. The first question 


contract 

must be taken into account, [p. 635, col. 2.] 

Plaintiff obtained a lease of a rice mill from the which naturally arises is the basis on which 
defendant fora year, with option of renewal for r<.„. 


another year. The possession, which was to be 
delivered shortly before the paddy season, was not 
given to the plaintiff, and he sued for damages. The 
plaintiff admitted that he made no attempt to secure 
another mill, but the defendant did not show that 
other mills were available : 

Htld, (1) that it may be presumed that it was not 


the damages have been calculated. Even 
in respect of agreements relating to immove- 
able properties the principles enunciated 
in s. 73 of the Contract Ait are applicable. 
The plaintiff will, therefore, bs entitled to 
damages which only arise in the usual 


possible for the plaintiff to look for and obtain another course of things from the breach In asses9- 
mill in time for the paddy season of tho first year, ; n <r q. lf >h loss tha nmnnl w Wh !a 
.and that, therefore, he was entitled, as damages, to i i°, ® ls e *P,ect- 

1 the profits he would have made from the mill m that v 0 the ln^nverusnc? caused by 

• year; fp. 030, col. 2.] .... tue non-performance of the contract must 
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be taKen into account. The plaintiff was 
merely asked in cross-examination whether 
he made an attempt to get another mill 
and he admitted that he did not do so. No 
evidence was given on behalf of the defend- 
ant to show that there were other mills 
available. The learned District Judge on 
this ground refused to allow this matter to 
be taken into consideration. He was justifi- 
ed in doing so and his refusal can also be 
supported on another ground. In this case 
the agreement to hire had passed beyond 
the stage of a mere agreement. The re- 
gistered lease deed had been executed 
and the effect of that deed is to vest the 
leased property in the plaintiff. The breach 
alleged is not a breach on a mere agree- 
ment to grant a lease but the failure to 
give possession of property actually leased. 
Even in such cases there would be a duty 
cast upon the plaintiff to minimise the 
damage if he could, but the burden of 
proving that the plaintiff had the means 
available and did not take steps to avail 
himself of the means will lie heavily on 
the defendant. The measure of damages, 
therefore, will be the profit the plaintiff 
would have made from the mill had pos- 
session been given to him as stipulated. 
The authorities on this point are Jaques v. 
Millar (I), Zemindar of Vizianagram v. 
Behara Suryanarayana Patrulu (2) and 
Amanehi Venkatarama Sastrvlu v. Kama 
Venkanna (3). In the first of these cases 
Mr. Justice Fry held that a lessee who was 
not given possession would be entitled to 
recover as damages the value of the posses- 
sion of the premises between the time from 
which it ought to have been given to the 
time that he succeeded in obtaining other 
premises. This value would ordinarily be 
the profits the lessee would make. Mr. 
Justice Fry does not give reason 0 for his 
decision but the judgment shows that he did 
apply the rule in Hadley v. Laxendale 
(4). In the first of the Madras cases 
[. Zemindar of Vizianagram v. Behara Surya- 
narayana Patrulu (2)] the point was 
not argued or considered and it is taken 
for granted that in such cases the damages 
would be the profits which the lessee 

(1) (1877) 6 Ch. D. 153; 47 L. J. Ch. 514; 37 L. T- 
151; 25 W. R. 840. 

(2) 25 M. 587; 12 M. L. J. 219. 

(2) 53 Ind. Cas. 191; 37 M. L J. 335; (1919) 51. W. N. 
633; 10 L. W. 405; 20 51. L. T 287. 

4) (1851) 9 Ex. 311; 2 C. L. K 517; 23 I. J. Ex. 179; 
18 Jur. 358; 2 W. R. 302; 156 E. R 115; 23 L T (o. s.) 
09; 90 R. R. 742, 
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would have made. The point, however is 
discussed at length in the later of ’the 
Madras cases above cited [Amanehi Ven- 
katarama v. Kama Venkanna (3)1 If it jj a( i 
been proved -in this case that the plaintiff 
could have obtained some other mill then 
it might be argued that he was only entitl- 
ed to the difference between the rent re- 
served in his lease and the rent he would 
have to pay for the other mill. It may be 
presumed that on the 1st December 1923 
when the defendant ought to have given 
possession it would not be possible for the 
plaintiff to look for and obtain another 
mill in time for the paddy season of that 
year. This presumption, therefore, would 
not arise in the case of the second year over 
which he had an option to renew the lease. 
This consideration will be an additional 
ground for refusing, as the learned Judge 
rightly did, to take into consideration the 
option for renewal in assessing the damage. 
We are of opinion that the first method of 
assessment considered by the learned Judge 
was correct. He calculated the profits on 
the basis of what the plaintiff would have 
obtained had he used the mill for milling 
paddy for the year. On the evidence it 
could be safely assumed that a lease of a 
mill would be able to work for at least six 
months in a year with an average of eight 
hours per day. This presumption is very 
much in favour of the defendant. We have 
already expressed our opinion that the 
plaintiff cannot claim damages for the 
second year in respect of which he had an 
option for renewal. As the learned Judge 
rightly points out it is an option to take 
effect at later time and such an option 
might not be exercised. For this reason 
and for the additional reason given by us, 
the learned Judge rightly declined to take 
profits of the second year into considera- 
tion in assessing the damages. Though the 
profits of the second year cannot betaken 
into consideration in assessing the plaint- 
iff’s damages, we cannot refuse to give the 
plaintiff the benefit ofa covenant contained 
in the renewal clauses. This covenant en- 
ables the plaintiff to retain two months’ 
rent in the second year as compensation 
for the expenses incurred by him in the 
6uit which had been compromised. By her 
breach of the contract Ma The Nyo had de- 
prived the plaintiff of the opportunity to 
recoup his expenses. The plaintiff is, there- 
fore, entitled to this sum of Rs. 1,200 
(two months’ rent) as damages. He is, there* 
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fore, entitled altogether to the sum of 
Ks. 6,840. The appeal is dismissed without 
costs. The cross-appeal is allowed to the 
extent of varying the decree of the lower 
Court by ordering that the plaintiff will 
be entitled to the sum of Us 6,840. The 
defendant will pay the plaintiffs costs on 
this amount in the Court below and in 
this Court. 

N. h. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1499 

of 1922. ? 

April 7, 1925. 

Present:— Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

GAJKXDKA NARAIN MAITY— 
Plaintiff— Appellant 
versus 

SITA NATH DAS— Defendant— 
Respondent. 

Debtor and creditor— Tender, refusal of, effect of — 
Interest, cessation of— Deposit in Court whether neces- 
sary. 

Where a valid tender of the amount of a loan is 
made by a debtor to his creditor and is improperly 
refused by the latter, interest ceases to run on the 
loan from the dote of the tender and the debtor is not 
bound to follow up the tender by a deposit of the 
amount in Court, [p. 63S, cols. 1 & 2.1 

Appeal against a decree of the First 
Additional District Judge, Midnapur, dated 
the 28lh March 1922, modifying that of the 
Munsif, Third Court at Contai, dated the 
17th September 1920. 

Mr. Satya Charan Sinha and Babu 
Mohendra Kumar Ghose, for the Appel- 
lant. 

Babu Apurba Charan M ulcer jec, for the 
Respondent. 

JUDGMENT. 

Suhrawardy, J.— This appeal raises 
a question which is not covered directly 
by authorities of this Court. It appears 
that the defendant borrowed Rs. 350 from 
the plaintiff on a note of hand dated the 
4th April 1916. The present suit was 
brought by the plaintiffs for recovery of 
principal with interest at the stipulated 
rate of 36 per cent per annum. The defend- 
ant admitted execution of the note of hand 
but pleaded tender of the amount due on 
the 13th July 1916. It is found by the 
lower Appellate Court that the plaintiff 
unlawfully refused to accept the money that 
was tendered to him, It was first sent by 


the defendant through his servant and on 
the refusal of the plaintiff to accept it, it 
was sent by money order on the 15th July 
1916. The lower Appellate Court, therefore, 
held that the tender was good and that 
the defendants’ plea was substantiated. 
But as the defendant did not deposit the 
money in Court either before or after 
filing of the written statement, the learned 
Judge thought that lie should allow in- 
terest to the plaintiff on the sum tendered 
from July 1916 to the date of institution 
of the suit at the rate of 6 per cent, per 
annum and he decreed accordingly. 

The plaintiff appeals and it is argued 
on his behalf that the defendant not having 
deposited the money tendered in Court 
the tender was not kept alive and, there- 
fore, he is entitled to full interest at the 
stipulated rate till the date of the institu- 
tion of the suit. In support of this posi- 
tion he has relied on the ease of Ha ji Abdul 
Rahman v. Haji Hoor Mohammed (1) which 
is a decision of a Single Judge sitting on 
the Original Side of the Bombay High 
Court. The learned Judge in that case 
relied upon 0. XXII, r. 3 of the English 
Judicature Acts and on the law founded 
upon that provision of the English Proce- 
dure Act as laid down in Leake on Con- 
tract and other text-books on the Law of 
Contract, and accordingly held that a plea 
of tender before action must be accom- 
panied by a payment into Court, other- 
wise, the tender is ineffectual. I am unable 
to follow this dictum in view of the 
absence of a provision in the C. P. C cor- 
responding to 0. XXII, r. 3 of the Eng- 
lish J ud icature Acts. The only mention of 
the defendant’s right to deposit is to be 
found in Appendix A of the First Schedule 
under the heading Forms of Pleadings In 
giving the different defences that may be 
taken in an action, with regard to payment 
in Court it is stated that the defendant 
may aver that he has paid into Court the 
6um of Rs. and that this sum is enough 
to satisfy the plaintiff’s claim. This pro- 
vision is apparently made to enable the 
defendant to avoid costs and possibly some 
furthei liability but it does not lay down 
any substantive law. In the absence of an? 
express provision either in the law of 
contract or in the law of procedure which ia 
applicable to Indian Courts I do not see 
how it can be laid down as a binding rule 

U 16 B ' IU; 8 hid. Dec. (s, a.) 57^ 
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of law that if a tender is not followed by 
a deposit in Court, it is an ineffectual 
tender. The view taken in the Bombay 
case is reiterated without examination in 
the case of Sabapathi Pillayv. Yanmaha- 
linija Pillai (2). But it was not neces- 
sarv for the decision of that case to adopt 
the view laid down in the Bombay case 
because the fact found in that case was that 
“though the plaiutiff failed to pay the 
money into Court, as the defendants failed 
to fulfil their part of the agreement or to 
make a valid unconditional offer to perform 
the same, the defendants were not entitled 
to enforce the other terms included in the 
compromise decree". The question has not 
directly arisen in this Court in any case 
but a similar objection was considered by 
ilookerjee and Holmnood, JJ., in the case 
of Juyat Tarini Dasi v. Naba Gopal Chalci 
(3) That was a case in which tender was 
made by the tenant of the rent due to the 
landlord. The tenant sometime after de- 
posited the rent under s. 61, Bengal Ten- 
ancy Act but did not deposit it forthwith 
in Court or in the suit by the landlord 
for recovery of arrears of rent. In dealing 
with the objection that the deposit was not 
made in Court the learned Judges observed 
as follows: “It appears to us to be ex- 
tremely unjust to hold that a tenant who 
has made a valid tender, which has been 
improperly refused, should be driven tomake 
a deposit under e. til (Benga Tenancy Act) 
in order to protect himself from further 
liability to pay interest. We ought not 
m nlace a construction upon the Statute, 
the effect of which would be to throw 
upon a tenant, who has made a valid 
tender which has been improperly 
refused the burden of additional interest 

l.jph must acciue between the date of 
ender and the date of deposit and the costs 
of an application under s. 61, which may 
£ some instances, as tn the case before 
us amount to a substantial sum We must 
hold consequently, that as there was a 
la id tender in this case, which was im- 
Jv refused interest ceased to run 

from the date of tender. It was suggested, 
however that, as the amount tendered was 
ll0 l. ’ sited in Court, the tender was not 
, Toe In our opinion, there is no 
? ept il^ion for this argument. It is well 
sealed that the debtor, whose tender has 

on 23 Ind. CM. Ml; M % « 15 * U * ** * 

i ^ (1914^ M. W. N. 2oo. 

' ):&• o 305; s 6 . V >■ Wi 


been refused, may retain the money in his 
own possession. The identical money need 
not be kept in hand, since the money ten- 
dered does not become the property of the 
creditor; the debtor may use it as his own 
without destroying the effect of the tender, 
if he is ready at all times to pay the debt 
in current money, when requested". I 
fully agree with the above observation made 
in this connection. There being no pro- 
vision in the Statute law as to make it 
obligatory upon a debtor in order to keep 
the tender alive to make deposit in Court, 

I am unable to lay down as a rule of 
general applicability in the muffussil that 
where the defendant fails to make the de- 
posit in Court the tender must he ineffec- 
tual though it was validly made and un- 
lawfully refused by the creditor. The 
deposit by the defendant of the amount 
admitted to be due by him in Court general- 
ly exempts him from the liability for costs 
and that is all the benefit that he can expect 
from such deposit under the provisions of the 
C P. C. The learned Judge, however, has 
taken this omission of the defendant into 
account and has allowed interest to the 
plaintiff upon the sum tendered at the rate 
of G per cent, per annum from the date of 
the tender down to the date of the suit. 
In my opinion substantial justice has been 
done in this case and the decree of the 
learned J udge is accordingly upheld. 

This appeal is dismissed with costs. 

Duval, J.— In this appeal the findings 
of fact are that the tender was duly made 
by money order sent on the 15th July 1916 
and that three years and a-half-after on the 
8th January 1920 the present suit was 
brought. It is clear that just after the 
suit was brought the plaintiff applied for 
attachment of defendant's moveables before 
the judgment and that the attachment order 
was issued in February 1921) when the 
defendant filed his written statement he 
admittedly pleaded tender in July 1916. 
He did not, however, deposit the amount 
which he had tendered in that year. The 
question, therefore, arises and it appears to 
be the only point that can arise is whe- 
ther in this suit the defendant can now 
plead tender in view of the fact that he 
did not deposit the money in Court. In 
support of the argument that he cannot 
now plead tender, we have the English rule 
made under the Rules of the Supreme Court 
and applied to County Courts in ler which 
the plea of tender is not available if tehclcj' 
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is made before action unless the amount 
is paid into Court after the action. Has 
this rule of pleading been imported into 
the Indian Law? So far as I can see 
it has not been. No doubt in the forms 
of written statement in Appendix A to 
the C. P. 0., a form is given to which 
my learned brother has referred and the 
words of which I need not repeat. But 
there is nothing that I can find either in 
the substantive law or in the orders dealing 
with pleadings generally and written state- 
ments which makes it compulsory where 
tender is pleaded to deposit the money in 
Court. In my opinion, therefore, this rule 
of English Law is not yet in force in this 
country and in this view the appeal must be 
dismissed with costs. 

2 . k, Appeal dismissed. 


RANGOON HIGH COURT. 

Special First Appeal No. 76 of 1924. 
January 29, 1925. 

Present /—Mr. Justice Heald and 
Hr. Justice Chari. 

S. K. NAGOOR MEERA— Appellant 

versus 

Hajee MOIDEEX NAIXAU MEERA 
ALI— Respondent. 

Promissory-nott- Pro-note executed by partner— 
Firms name not given— Firm, liability of -Civil Pro- 
cedure Code (Act V of 1908), 0. VI, r. 17— Amendment 
of plaint— New cause of action. 

No person can be made liable on a negotiable 
instrument unless his name appears on the promis- 
sory-note, or if it is sought to make him liable ns a 
partner the name of the firm in which he is a partner 
appears on it. fp. 639, eol. 2: p. 640, col. 1.) 

Sadasuk Janki Das v. Kishan Pershad, 50 Ind. Cas. 
216; 46 0. 663; 29 C. L. J. 340; 17 A. L. J. 105; 25 M. 

L. T. 258; 36 M. L. J. 429; 21 Bom. L. R. 605; (1919) 

M. W. N. 310; 23 C. W. N. 937; 10 L. W. 143; 1 U. P. 
L. R. (P. C.) 37; 46 I. A. 33 (P. C.) and Kutti Ammu v. 
Raggi Seth, 8 Ind. Cas. 851; 21 M. L. J. 526; 9 M. L. 
T. 120; (1911) 1 M. W. N. 45, relied on. 

The powers as to amendment of plaint given to 
Court are very wide but they should not ordinarily 
be used to allow a new causo of action to he introduc- 
ed where the defendant would be deprived of his plea 
of limitation if the amendment were granted. Ip. 640, 
col. I.] 

Special appeal against the decree of 
the Small Cause Court, Rangoon, in C. R. 
No. 6169 1923. 

Mr. Hay, for the Appellant. 

Mr. Foucar, for the Respondent. 
JUDGMENT.-The plaintiff files a 
suit on a pro-note signed by the first defend- 
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ant alone and in his own name. In the 
plaint he states that the 1st defendant for 
himself and on behalf of his partner, the 
2nd defendant, by their promissory-note 
promised to pay to the- plaintiff or order 
the amount of the note. There is nothing 
whatever in the promissory- note either on 
the face or on the back of it to indicate 
that the promissory-note was executed by 
the 1st defendant in his capacity as a 
partner and on behalf of t lie partnership. 
The firm’s name does not appear anywhere. 

It will also be noticed that the plaint is 
based entirely on the promissory-note and 
not on the original cause of action, namely, 
the supply of goods. In the written state- 
ment the 1st defendant raised certain de- 
fences, namely, (1) a general denial of the 
allegations in para. 1 ; (2) a denial of the 
partnership; and (3) a denial that any de- 
mand was ever made on him. No defence 
was raised specifically on the question, 
whether, assuming that the 1st defendant 
executed the promissory-note on behalf of 
the 2nd defendant the suit is maintain- 
able against the latter when neither the 
name of the firm nor that of the 2nd de- 
fendant appeam in the pro-note. The 
Counsel for the 2nd defendant who is 
the appellant before us argues that his de- 
fence is implied in the general denial. We 
do not think so and the issues framed seem 
to us to show that neither the Judge of 
the Trial Court nor the Pleaders who ap- 
peared there understood the pleadings to 
have involved this question. The learned 
Judge of the Trial Court ha9 given a decree 
against both the defendants and the 2nd 
defendant now appeals. The sole argument 
raised on his behalf is that the suit being 
one on a promissory- note there cannot be a 
decree against the 2nd defendant, whese 
name does not appear on the note. It is 
also urged that, even assumiug he is a part- 
ner with the 1st defendant because the 
name of the firm does not appear on the 
note he cannot be held liable as a partner 
in the firm. As the point raised is a point 
of law which does not involve the taking 
of fresh evidence and as it is raised in tho 
grounds of appeal we have allowed the 
appellant to argue it before us though it 
was not specifically pleaded in the Trial 
Court. 

!t is settled law that no person can be 
made liable on a negotiable instrument 
unless his name appears on the promissory- 
note or if it is sought to make him li&bU 
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as a partner the name of the firm in which 
lie is a partner appears on it. That principle 
was actually applied in the case of Sadasulc 
Junki Dasv. Kishan Per shad (1) and K.utti 
Ammu v. Raggi Seth (2). 

We are, therefore, bound to hold that the 
plaintiff’s suit which is entirely based on 
the promissory-note must fail' as against 
the 2nd defendant. We have considered 
the question whether an amendment should 
not at this stage be allowed in view of the 
fact that the point was not raised in the 
lower Court and the written satement of 
the 2nd defendant did not disclose this 
as one of his defence. We are of opinion 
that we ought not to do so because if the 
second defendant had raised this defence 
when he filed his written statement on the 
11th of December 1 1)20 and the plaintiff 
had then withdrawn the suit and filed a 
new one, that new suit would have been 
lime barred. The powers of amendment 
given to Court are very wide but they 
should not ordinarily be used to allow a 
new cause of action tube introduced where 
the defendant would be deprived of his 
plea of limitation if the amendment were 
granted, and we see no reason to make an 
exception to the ordinary rule in this 
case. Under these circumstances we cannot 
allow the plaint to be amended. 

The result is that the appeal must be 
allowed. The decree of the lower Court 
will be varied and the plaintiff's suit will 
stand dismissed as against the 2nd defend- 
ant. There will be no costs in either Court 
in favour of the 2nd defendant as he did 
not raise the point in the lower Court as 
he ought to have done, 
a u Appeal allowed. 

(1) 50 lud. Cas. 21G; 46 C. 6G3; 29 C. I,. J. £10; 17 
A L J 403; 25 M. L T. 258; 3G M L J. 42D; 21 Bom. 

L It' 60S; (1019) M. W. N. 310; 23 C. W. N. 937; 10 
I, W. 143; 1 U. P. L. It. (P. C.) 37; 46 I. A. 33 


(P (2?'8Iud. Cas. 851; 21 M. L. J. 52G; 9 M. L. T. 120; 
(1911) 1 M.W.N. 45. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2570 of 1924. 
April 27, 1925. 

Present:— Mr. Justice Jai Lai. 
RAUMAT ALI— Defendant— Appellant 

versus 

Musammat DAULAT BIBI and others- 

pLAlt TIFFS AND DEFENDANTS— RESPONDENTS. 
Muhammadan Law- Gift to dauyhter-in-lav of 
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reside, Uialhome-Actual transfer of physical posset, 
won, whether necessary. * ■ 

I lie fact that a Muhammadan, after making a eift 
to his daughter-in-law of a house in which both 
reside, by a registered deed, which recites that 
possession of the bouse has been delivered to the 
donee, continues to live in the same house with the 
donee for about a month after the date of the gift 
till ms death, does not show that possession was not 
given to the donee as expressly stated in the deed, 
and the gift is not invalid on that account, fp. 042. 
col. 1.) Ll * 

Actual transfer of physical possession is not neces- 
sary to complete the gift in such a case, [ibid] 

Case-law reviewed. 

Appeal from a decree of the District 
Judge, Sialkot, dated the 3rd May of 1924. 

Mr. Mukund Lai Puri, for the Appellant. 

Malick Muhammad Hussain, for the Re- 
spondents. 

JUDGMENT.— On the 28th of August 
1908 one Khan Muhammad made a gift of 
the house in dispute in favour of Musam- 
mat Bholi, wife nf his son Imam Din. The 
gift was made by means of a registered-deed 
which recited that possession had been given 
to the donee. Khan Muhammad died on 
the 29th of September 1908 leaving two 
sons Imam Din and Chiragh Din. The 
latter died on the 28th of November 1921. 
It has been found that Khan Muhammad 
and Chiragh Din both died in the house in 
dispute. In other words they continued 
residing in the house after the gift to 
Musammat Bholi. Musammat Bholi and 
Musammat Niaz Bibi wives of Imam Din 
mortgaged the house to Rahmat Ali for 
Rs. 1,500. Musammat Daulat Bibi widow 
of Chiragh Din instituted a suit out of 
which this appeal arises, for a declaration 
that the mortgage in favour of Rahmat Ali 
shall not affect her rights in the house. 
She claimed that after the death of Khan 
Muhammad his two sons succeeded to his 
estate including the house in suit in equal 
shares and on the death of l hiragh Din 
she succeeded to his interest in the house. 
The District Judge has held that the gift 
in favour of Musammat Bholi was made as 
alleged by her but that it was not estab- 
lished that possession of the house was 
delivered to the donee and that, therefore, 
the gift was not complete. 

The only point before me is whether the 
gift is void for want of delivery of posses- 
sion by the donor to the donee. On behalf 
of the appellant it is contended that owing, 
to the relationship between the donor and 
the donee the mere fact that the donpr con- 
tinued residing in the house along with the 
donees did not make the ^ift void consider* 
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ing that the gift had been made by means 
of a registered deed which recited that pos- 
session had been given to the donee. It was 
contended by the learned Counsel that the 
donor did all that was possible under the 
circumstances to effectually transfer the pro- 
perty and control in the house to the donee 
and further that under such circumstances 
actual removal of the donor from the house 
was not necessary. Counsel for the re- 
spondents, on the other hand, contended that 
the gift was not valid according to Muham- 
madan Law as actual delivery of possession 
to the donee was necessary to complete it. 
Counsel for the appellant relied upon para. 
127 of Mulla’s Muhammadan Law, 7th Edi- 
tion, and also on the following authorities:— 

(i) Hitmera Bibi v. Najm-un-Nissa Bibi 
(1), ( ii ) Muhammad Mumtaz Ahmad v. 
Zubaida Jan (2), (iii) Raja v. Jannat Bibi 
(3), (ir) Kandath Veettil Bava v. Musaliam 
Veettil Pakrukutti (4). 

The learned Counsel for the respondents, 
on the other hand, relied principally on the 
judgment of the Bombay High Court in 
Abdul Majid Khan v. Hussenbu (5). In 
clause 3 of para. 127 of Mulla’s Muham- 
madan Law the following opinion is ex- 
pressed 

“No physical departure or formal entry 
is necessary in the case of a gift of immove- 
able property in which the donor and the 
donee are both residing at the time of the 
gift. In such a case the gift may be com- 
pleted by some overt act by the donor indi- 
cating a clear intention on his part to trans- 
fer possession and to divest himself of all 
control over the subject of the gift. This 
rule has been applied mainly to cases in 
which the donor stauds in loco parentis to 
the donee.” 

The same view was expressed in Humera 
Bibi v Najm-un-Nissa Bibi (1). On page 
152 of the report the following remarks 
were made by the learned Judges- 

“We are not prepared to hold that in a 
case such as the present actual physical 
departure of tho donor from a house which 
is the subjectof a gift evidenced by a written 
instrument is necessary in order to com- 
plete the gift by delivery and possession. On 
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the contrary, we think that, if the parties 
are present on the premises, it is sufficient 
that an intention on the part of the donor 
to transfer the possession has been unequi- 
vocally manifested. There can be no doubt 
in this case that such an intention was 
unequivocally manifested. In the docu- 
ment itself it is expressly stated that the 
plaintiff not merely made a gift of the pro- 
perty to Minnatullah, but also put him into 
proprietary possession of it, and a further 
statement that Minnatullah had accepted 
the gift and taken possession of the pro- 
perty. In addition to this mutation of 

names was effected in favour of the donee.’’ 

The gift in that case was by an aunt 
in favour of her nephew. Muhammad 
Mumtaz Ahmad v. Zubaida Jan (2) is a 
judgment of their Lordships of the Privy 
Council and was relied upon by the learned 
Counsel to establish that recitals in a deed 
as to transfer of possession under a gift are 
binding on persons who claim to derive 
their title from the donor. In Raja v, 
Jannat Bibi t3) the gift was to a minor 
daughter for whom the donor acted as 
guardian. The daughter’s husband culti- 
vated the donor’s land and lived with him. 
It was held that formal deliverv of posses- 
sion was not essential under the circum- 
stances in order to complete the gift The 
head-note* of Kandath Vectlil Bava v. Mus- 
aliam Veettil Pakrukutti (4) is as follows:— 

“Under the Muhammadan Law, to con- 
stitute a valid gift, possession must pass 
to the donee. Where a house and lands 
were given as a gift by a Muhammadan 
mother to her daughter and the daughter 
was put in exclusive possession of the lands 
and her title to both properties was perfect- 
ed by mutation of names in the register 
the mere fact that the mother continued 
to reside with her daughter, will not con- 
stitute a non-delivery of possession which 
will invalidate the gift." 

In Ab dul Majid Khan v. Ilusscinbu (5) 
t was held that “under the Muhammadan 
Law a gift is invalid unless there is a de- 
lu'ery of possession. Where the donee is 
w it h the donor on the premises at the time 

nnt h tff glf ’ an a PP r °P riate intention niav 
put the one out as well as the other into 
possession without any actual ph ysb 
departure or formal entry. But it does no! 
follow in every case necessarily that where 
the two are present the possession must l « 
d^emedjojia^een transferred T o 
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question as to whether the donor intended 
to transfer the possession at the time of 
the gift must be answered with reference 
to the facts of each particular case." On 
a consideration of the facts of the case 
before them the learned Judges of the 
Bombay High Court came to the conclu- 
sion that possession had not been given to 
the donee and, therefore, the gift was in- 
valid. This view of the Bombay High 
Court does not necessarily conflict with 
the view held by the other Courts as ex- 
pressed in the cases cited above. It will, 
therefore, be observed that actual transfer 
of physical possession is not necessary to 
complete a gift in cases like the present. 
The donor continued to live in the same 
house for about a month after the date of 
the gift which he had made by means of 
a registered deed and that fact alone does 
not show that possession was not given 
to the donee as expressly stated in the 
deed. The donee herself who appears to be 
colluding with the plaintiff in this case 
mortgaged the property to Rahmat Ali by 
virtue of title derived by her under the 
gift. In my opinion, therefore, under the 
circumstances the gift was a valid one and 
possession was given by the donor to the 
donee in a manner that effectively trans- 
ferred the property in the house to the 
donee. The residence of Chiragh Din in 
the house did not invalidate the gift which 
was otherwise complete. 

The appeal, therefore, mu6t be accepted 
and the plaintiff’s suit dismissed with costs 
throughout, and I order accordingly. 

N. h. Appeal accepted. 


MADRAS HIGH COURT. 

Civil Appeal No. 342 op 1920. 

January 30, 1925. 

Present /—Sir Victor Murray Coutts-Trotter, 
Kt., Chief Justice, and Mr. Justice Ramesam. 

N. M. KHAJAM1YAN ROWTIIER- 
Dkfendant— Appellant 
versus 

APPAVU PILLAI and otbeks— 

Pi ajntiI' ps— Re.- pon dents. 

Civil Procedure Code (Act V of 1608), 0. XXIII, 
r. 1 (/)— Abandonment of part of claim at completion 
of trial— Sufficient grounds for abandonment— Juris- 
diction— Revision— Duty of defendant. 

A Civil Court has no jurisdiction to permit a 
]»luintilT at the completion of the trial to withdraw a 
part of his claim with leuve to bring a fresh suit 
in respect of it, on the sole ground that the plaintiff 
preferred to withdraw. If such on older is made 
the High Court will 6et it aside in revision, [p. 643, 
gols. 1 & 2.) 

It ia the duty of the defendant tc have such an 


appavo pjllai. 
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order vacated without delay. He need not wait until 
the suit in respect of the claim withdrawn by the 
plaint ifl is filed and then to plead that the permission 
was given wrongly, [p. G43, col. 1 ] 

I i nw v - Gopala '‘Wan, 40 Ind. Cas. 611- 
.101. ) M. W . N. 234; 21 M. L. T. 229; 32 M. L. J. 434 
relied upon. 


Appeal against the decree of the Court 
of the Additional Subordinate Judge, 
Trichnopoly, dated the 30th September 
19-0, in Original Suit No. 2 of 1920 (O. S. 
No. 134 of 1916 on the file of the Sub- 
ordinate Judge’s Court of Trichnopoly). 

Messrs. A. Krishnaswami Iyer and K. 
Balasubramaniya Iyer, for the Appellant. 

Messrs L. A. Govinda Raghava Iyer and 
Walrap Subramaniya Iyer, for the Respond- 
ents. 


This appeal and the memorandum of 
objections filed by the respondent plaintiff 
coming on for hearing on the 7th and 8th 
September 1921, the Court (Oldfield and 
Ramesam, JJ.), made the following 


ORDER.— We deal first with the pre- 
liminary point raised in the ground of 
Appeal No. 21, that the action of the 
lower Court in allowing the plaintiff at a 
late stage in argument to withdraw his 
claim for mclvaram, and in having per- 
mitted him to bring a fresh suit thereon 
was altogether illegal and unjust.. 

The facts, as we have ascertained them, 
are that after a prolonged trial, in the 
course of the plaintiff's arguments after 
the defendant had been heard, the plaint- 
iff on 25th September 1920 presented a 
petition asking for permission to with- 
draw his claim in respect of the mclvaram 
right in the suit lands with liberty to 
file a fresh suit in respect of the same, 
and that the petition was granted. In 
the plaint the claim had been stated in 
very general language and the relief asked 
for was a decree for partition and posses- 
sion and a pei manent injunction restraining 
the defendant from entering on the plaint- 
iff’s share. In the body of the plaint, how- 
ever, the plaintiff’s right is described very 
generally. In paras. 3 and 4, for instance, 
there are references to his ownership or 
acquisition of shares in both the melvaram 
and kudivaram of the suit and lands. 
The defendant in his written statement 
met him in respect of both. The issues 
again are very general, there being but, 
a general reference in them to the nature 
and extent of the interest acquired by the 
plaintiff. In the judgment, para. 5, how- 
ever, we have the lower Court e own atat* 
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ment as to what it understood was the 
real scope of the suit. It stated clearly 
that the plaintiff was claiming mcharam 
as well as kudivaram. In the plaintiff's 
petition and affidavit already referred to 
there was no suggestion that the suit was 
not for mdvaram or that it had not been 
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plaintiff's suit has not been disposed of. 
We, therefore, call on the lower Court for 
findings on the issues already framed so 
far as they relate to the plaintiff’s claim to 
mdvaram. The findings will lie recorded 
on the evidence on record. They are due 
in this Court within six (61 weeks and 
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tried in respect of the claim to mdvaram seven (7) days will be allowed for objections. 
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as well as to kudivaram 
Turning to the ground on which the 
plaintiff asked for permission to withdraw 
the suit and to sue again we find nothing 
alleged at all except that he preferred for 
the time being to confine himself to the 
claim to kudivaram and that a decision 
as to mdvaram in the present suit was 
unnecessary. There is no further expla- 
nation of any sort for this change in his 
attitude and something was necessary to 
justifiy it, beyond his mere preference. 
It has to be observed that this was 
announced after the defendant had been 
put to the trouble and expense of the 
trial, which was almost completed. In 
these circumstances there can be no doubt 
that the lower Court used its discretion 
wrongly in permitting the withdrawal and 
granting leave. The only remaining ques- 
tion is whether the defendant is at liberty 
to make that a ground of appeal. It is 
possible that speaking strictly we ought 
not to allow him to do so. There is, how- 
ever, no doubt that it is his duty to have 

an order such as this vacated without 
delay and that it is not for him to wait 
until the suit in respect of mdvaram is 
actually filed and then to plead that this 
permission was given wrongly— Tulja ram 
Row v.Gopala Aiyan (1). The question is 
then only whether he is at liberty to ad- 
vance this objection in an appeal against 
this decree or should have made it in a 
revision petition. In view of the fact 
that no question of delay or limitation 
arises and of the obvious advisability of 
an early disposal of this matter, we think 
ourselves justified in treating this portion 
of the appeal as a revision petition. In 
doing so we hold that the lower Court 
had no jurisdiction to permit the witli- 

fir a th* ai 1 f in .U eave on the sole ground 
a e if y dld not prefer to proceed 

the h ^dpi f ga .i! 0U i We * lherefore . set aside 

September 1m ^ C ° Urt ' dated 30th 

The result is that this portion of the 


[In compliance with the above order, the 
case was sent back to the lower Court for 
further findings. The appeal came on for 
final hearing before, Coutts-Trotter and 
Ramesam, JJ., and the case was decided in 
favour of the plaintiffs on 30th January 1925.] 

v - N - v - Order accordingly. 

s. D. 


CALCUTTA HIGH COURT. ' 

Appeals from Original Decrees Nos. 110 
and 267 of 1922. 

April 2, 1925. 

Present : — Justice Sir N. R. Chatterjea, 
Kt., and Mr. Justice Panton. 
ABDUL HAMID CHOUDHURI and another 
-Defendants Nos. 2 and 3-Appellants 

versus . ». »? 

BROJENDRA KUMAR ROY 

CHOUDHURY and anothbr— Plaintifps 
and another Defendant No. 1-Rbspondents. 

rJ^bf d(n r ; ft , 0f J 67 £- S3 - ~ l < Admission of 
code f aidant, value of- Map prepared f„r ZZZL 

a d f ed ! n ° ,?‘ iblic ycicnn '\ admissibility of 
-Boundary dispute -Comm, ss, oner, report of value of 

the fact that « co-defendant took part in certain 

n ^? , V r °T dlnRS m whicl ‘ die land in dispute was 
measured and a map was prepared in whfrh 

plamlifTs title was admitted, fs admissible in cvideiwe 
though it is not binning as an admission on tKa 

w“'du ) ,h ° Cldm u ° der *“ “'POndeDt till .. 1 fof 

whi 

Oidinarily in a boundary dispute the Cnmmia 
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In Appeal No 1 10 of 1922. J 
Appeal against a decree of the Subordi- 

Being TiUe Appeal* No! 243 0M922 pre- 
ferred on the 30th of March loi i„ P ,‘£ 
Court of the District Judge, m"* 
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Ghcse, two of the Judges of this Court 
made on the 29th of August 1922. 

Dr. Dwarka Nath Mitter (with him Babu 
And Chandra Gupta), for the Appellants in 
both. 

Babu Jogesh Chandra Roij (with him 
Babu Rajcndra Chandra Guhn), for the Re- 
spondents in No. 1 10. 

Babu Rajcndra Chandra Guha, for the Re- 
spondent in No 267. 

JUDGMENT.— These two appeals arise 
out of two suits (Nos. 35 and 36; for recov- 
ery of possession of certain lands on 
declaration of plaintiff's title thereto. 

It appears that Taluk No. 130 of the 
Mymensingh Collectorate was partitioned in 
1261 among the proprietors, and the 
estate was divided into 14 estates Nos. 6042 
to 6054 and 130, out of which Estate No. 
6049 was allotted to the predecessors of 
the plaintiff, and Estates Nos. 6042 and 6052 
to the defendants' predecessors- in-title. In 
No. 1265 (1849; a batwara chitta was pre- 
pared, and Dag No. 372 was allotted to 
plaintiff’s Estate No. 6049. 

The plaintiffs claimed the lands of both 
the suits, as being covered by Dag No. 372. 
Suit No. 35 related to Cadastral Survey Dags 
Nos. 186 to 195 and 203 but, the plaintiffs by 
a petition gave up their claim to Dags 
Nos. Is6 to 195 in the Court below and the 
claim with respect to those Dags was ac- 
cordingly dismissed. Dag No. 203 was 
claimed by the defendants as appertaining 
to their Estate No. 6052 of which the de- 
fendant No. 3 was proprietor of a moiety 
share. The defendant No. 3 by compromise 
gave up his 8-annas share in favour of 
the plaintiffs. The claim, therefore, in 
Suit No. 35 is now confined to an 8-annas 
share of Dag No. 203 and is contested by 
the defendants Nos. 2, 4 and 5 only. 

AppealNo.110 arises out of Suit No. 36 
which relates to lands described in two 
schedules. Schedule No. 1 is said to comprise 
Cadastral Survey Plots Nos 584,587 622, 585, 
586 and 588 to 594, and Sch. 11 Cadastral 
Survey Plots Nos. 833, 834, 2135, 2136 and 
2224. 

The defence does not deny that Dag 
No. 372 is in Estate No. 6049 of which the 
plaintiffs are the owners, but the defendants 
deny that the lands are covered by that dag. 
As stated above the lands of Suit No. 35 
are claimed by the defendants as appertain- 
ing to Dag No. 368 of their Estate No. 6052, 
and the lands covered by Suit No. 36 a6 
owners of Estate No. 6042 (the lands of 
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Sch. I as being comprised in Batwara Dags 
Nos. 430 to 434, and the Sch. II lands as 
Batwara Dag No. 291). 

Certain persons— Sens— were the owners 
of 6042, Abdul Mamed (defendant No. 2) 
at first acquired one-third share by purchase 
from the Sens and then took another one- 
third share in patni from them. Ebadut 
(defendant No 1) the father of defendant 
No. 2 purchased the proprietary interest of 
this one-third share from the Sens. So two- 
thirds of the proprietary interest (and one- 
third patni interest) are vested in the de- 
fendants. One Debendra Sen has still one- 
third share left in the estate. 

There was a Cadastral Survey in 1912 to 
1916, and in the Settlement and Record of 
Rights which followed, the lands were record- 
ed in the names of the defendants. The 
plaintiffs’ case is that the defendants being 
emboldened by the entry in the Record of 
Rights dispossessed them in 1323. 

The Court below held that the lands were 
covered by Dag No. 372 and accordingly 
gave a decree to the plaintiffs. The defend- 
ants have appealed to this Court. 

The nature of the lands in dispute is 
thus described by the Court below:— "The 
land here is undulating, parts being up- 
lands covered with jungle which are called 
'chalas.' Between two chalas there are some- 
times low lands which are called 'baid' if 
they are wide and the figures are not much 
irregular, while when they are narrow and 
with many branches they are called ‘ ghuni .' 
This distinction between ‘baid' and 'ghuni' 
is not always adhered to, and sometimes a 
piece of low land is called 'baid' and 

'ghuni' indifferently’’ “To the 

west of Sch. I of Suit No. 35 there 
is a baid. Whether it is called baid 
or ghuni the parties agree that it goes 
by the name of kanchir. To the east 
of Cadastral Survey Dag No. 203 which 
is the subject-matter of Suit No. 35 
there is a baid as to the name of which 
there is a dispute between the parties. 
To the east of the baid is a chala which 
is Cadastral Survey Dag No. 218 of Sun 
Chala Khatian. It is described by the plaint- 
iff as Bara Kuthir Chala. The plaintiff s 
case is that the whole of the tract having 
kanchir baid on the west and the baid 
to the west of Bara Kuthir Chala on the 
east is their Dag No. 372 of the Batwara 
Chitta of Garhbari. Within this tract there 
are three baids. For the sake of brevity 
I shall call the westernmost baid which 
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is the eastern portion of Schedule I land 
of Suit No. 36 asBaid No. 1. The middle 
baid which is not the subject-matter of 
these suits I shall call Baid No. 2. The 
eastern baid of which part forms the western 
part of Schedule II land of Suit No. 36 
I shall describe as Baid No. 3.' 

The kanchir referred to above is outside, 
but 585-594 is within, the disputed land 
of Schedule I. The middle laid (which is 
between the chain lines 417 and 418) i. e., 
baid No 2 is Cadastral Survey plot No. 830 
and is not in dispute. A portioned the Baid 
No. 3 (between chain lines 71 to 73) is within 
the disputed area only the southern part 
of 833 (Baid No. 3) being in dispute. _ 
The main question for consideration 
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by the objector againsr his report with 
respect to plot No. 15. The partition Deputy 
Collector accordingly in his report dated 
the 23rd September lt)05 held that the 
claim for exclusion of plot No. 15 might 
be disallowed. He held, however, that the 
part of plot No. 16 claimed by the objec- 
tors should be excluded from partition 
because the evidence of the only witness 
produced by the owners of No. 6012 was not 
sufficient to prove that the part belonged 
to that estate, and as Ebadut and Meajan 
the ijaradars on behalf of the parent estate 
had executed kabuliyats in favour of the 
objectors that part of the plot No. 16 
belonged to the latter. Collector accepted 
the view taken by the Deputy Collector 


in 


these anneals is whether the disputed viz., that plot No. 15 should not be excluded 
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lands are covered by Dag No. 372 of the 
batwara chitla appertaining to plaintiff s 
Estate No. 6049. 

Before dealing with that question we 
would refer to certain partition proceed- 
ings which took place in 1904 among the 
proprietors of Estate No. 6042. 

It appears that in the year 1904 the then 
proprietors of Touzi No. 6042 (including 
the predcessors-in- interest of the present 
contesting defendants) applied for partition 
of Estate No. 6042 by the Revenue Au- 
thorities. There was a Survey in 1904 
for the purpose of the batwara proceedings 
and the maps Exs. 12 and 36 (maps Nos. 4 
and 5) were prepared. The neighbouring 
proprietors were called upon to be present 
before the measurement was made. The 
plaintiffs filed a petition on the 12th July 
1904 complainining that the Amin had 
already finished the Survey and submitted 
his papers (the map was filed on 25th 
May 1 h 01) before notice was served upon 
them. The plaintiffs objected to the inclusion 
of some lands which they claimed as part 
of their Dag No. 372 of the Batwara Chitta 
of Garhbari, and prayed that the land in 
the southern portion of Dags Nos. 15 and 
16 might be excluded from the mahal under 
partition. In map Ex. 12 to the south of 
plots Nos. 15 and 16 was written “Nij 
Mauzah Brindaban Mandal’s chala" ( i. c., 
plaintiff's chala) An investigation was 
made by the Peshkar who reported that 
the objection about plot No. 15 was unten- 
able but that a part of plot No 16 should 


but that a portion of plot No. 16 should be 
excluded from partition. 

The Court below has found that the land 
in respect of which plaintiff’s objection 
to that part of Cadastral Dag No. 834 which 
lies to the east on Baid No. 3 and Baid 
No. 3 which latter was plot No. 15 in 
map Ex. 12 was disallowed, but the ob- 
jection was allowed with respect to the 
"stretch of land lying between Baid No. 
3 and the eastern limit of Cadastral Survey 
Dag No. 2135 which is the north western 
part of Schedule II land of Suit No. 36. 
To the south of this plot it was admitted 
lay the plaintiff's chala, and this is identical 
with what I may say to be the middle 
portion of Schedule II land of Suit No. 36". 

With respect to the lands of Schedule 
I (in Suit No. 36) also, the plaintiffs 
claimed them as_ within their Garhbari 
Chitta Dag No. 372. The peshkar reported 
that the defendants were in possession and 
that, plots Nos. 99 to 108 did not fall within 
Garhbari. Another peshkar Kailas Chandra 
Roy was appointed, and he also reported 
(on the 22nd March 1907) upon the basis 
of existing possession that the lands ,vere 
in bagerbati , i. e., belonged to the defend- 
ants. The Deputy Collector accordingly 
held that the objection should be dis- 
allowed. The Collector was of opinion 
that the defendants were in possession of 
a small fraction of the whole, but that th« 
lands according to the revenue survey ! 
within Garhbari. The objection of ik! 


able but that apart of plot 16 should objectors, however, was held to be untpnoki 

be excluded from partition. The parties having regard to the provisions of <? / 

were called upon to state whether they the Partition Act. ' 00 of 

had any objection against the report of The partition proceedings according 
the peshkar, but no objection was raised became infructuous, and were struck off ^ 
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rea 60 ii of the objections in connexion with 
the lands of Schedule No. I of Suit No. 36. 
But the Court below has attached great im- 
portance to the facts that the proprietors of 
No. 6042 did not claim that their mahal ex- 
tended up to the limit of Kakrajan, and 
the land which may be said to be identical 
with the middle part of Schedule II land of 
Suit No. 36 was shown in the map prepar- 
ed, as the plaintiff's chain, and that not- 
withstanding the Collector's decision to ex- 
clude from Estate No. 6042 the north-wes- 
tern portion of Schedule II land of Suit No. 
36, the proprietors did not challenge that 
decision. With reference to the fact that 
the defendants’ predecessors did not claim 
the middle portion of Schedule II, it is 
pointed out on behalf of the respondent 
relying upon the evidedce of plaintiff’s 
Amin Kala Chand that the defendant No. I 
Ebadut who was the principal gomashta 
of the proprietors of No 6042 was pre- 
sent at the time when measurement was 
made and map prepared in the batwara 
proceedings in which the land was mention- 
ed as plaintiff’s chala and that although 
those facts were alleged in para. 6 of the 
plaint, the only thing he stated in para. 5 of 
his written statement was that he “took no 
steps in the batwara proceedings" which 
should not be believed having regard to 
the fact that he was the principal gomashta, 
and that he wholly denied that he took any 
ijara of any land in dispute, which is 
manifestly false. Ebadut in his evidence 
says that he was examined in the batwara 
case and he showed the boundaries there, 
but he was speaking of another Uouzah 
Nag'oari. His evidence runs thus : “Nagbari 
was surveyed in the batwara case, and I 
showed the boundaries there". 

On the other hand it is contended that 
the evidence of Amin Kala Chand does not 
show that Ebadut was present at the time 
the particular portion was measured and 
that in any case the map and the conduct 
of Ebadut cannot be treated as an admission 
against the defendants who claim under a 
title subsequently acquired from the pro- 
prietors. 

It is difficult to hold that Ebadut was 
unaware of the measurements or that he 
did not take any part in the proceedings. 
We are of opinion that the fact is certainly 
evidence though not binding as an admis- 
sion upon the defendants who claim under 
an independent litle. 

On behalf of the appellants it was con- 
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tended that the maps were not prepared 
for public purposes and were not, therefore, 
evidence without proof of their accuracy. 

It appears, however, that no objection was 
taken to map No. 4 (Ex. 12). Objec- 
tion was taken to Map No. 5 (Ex. 36), 
but the map was made for purposes of a 
partition which affected the public revenue, 
and the map, therefore, is evidence for what 
it is worth, though it may be for a limited 
purpose only. On the other hand, the 
learned Subordinate Judge does not appear 
to have considered the presumption in 
favour of the defendents under s. 103-B of 
the Bengal Tenancy Act arising from the 
entries in the Record of Rights prepared 
in the later Settlement Proceedings held in 
1912 to 1916. It is true the entries in the 
Record of Rights also are based upon pos- 
session, but they cannot be ignored, and we , 
think that in these circumstances the ques- 
tion of title has to be determined upon the 
question of boundaries. 

A Commissioner was appointed to hold a 
local investigation in the cases. His report 
is in favour of the plaintiff. Ordinarily in 
a boundary dispute the Commissioner’s 
report is of great importance, but in the 
present case the findings of the Commis- 
sioner are inconclusive and are not of much 
help to the Court. It is contended on behalf 
of the respondents that no objections were 
taken to the report of the Commissioner, 
but as stated above, his findings are incom 
elusive, and the learned Subordinate Judge 
does not appear to have relied upon them. 
He has referred to it expressly in two 
places only. The first is where the Court 
considers the question whether Jani is in 
Kholar Baid. The Commissioner in para. 
19 of his report found that it was, but the 
learned Subordinate Judge (in para. 14 of 
his judgment) differs from him. The , 
second is with respect to the southern , 
boundary of Dag No. 372. The Commissioner 
in para. 18 of his report states that on the 
south of the disputed land of Suit No. 36 
are the lands of Doani, i. e„ the southern 
boundary of plaintiff’s Batwara Dag No. 372 
is Uouzah Kakrajan. The Court below 
observes “ As to the southern boundary 
it is difficult to understand the exact im- 
port. The proprietors of Zemindari Nos. 
12 and 16 are known by the name of Two 
Ani. The Commissioner mentioned the 
whole of the tract to the south of the lands 
in dispute in this case as the lands of the 
Two Ani. The learned Pleader for the. 
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Tn other kabuliyat executed bv Ebadut aliortly 

defence coateud-i that tins is mconect. lu om.i.i j ... 


my opinion the matter is not of much im 
portance." These go to show that much 
weight cannot be attached to the Commis- 
sioner's report except where it is in accord- 
ance with the boundaries of the chitta. 

On behalf of the respondents reliance 
was placed upon an ijara kabuliyat for 
three years executed by Ebadut the defend- 
ant No. 1 and two others in favour of 
plaintiffs in respect of the whole of the 
disputed lands including the lands of 
Suit No. 35 as appertaining to Taluk No. 
6049. This was on the 17th November 1903. 
The circumstances under which it was exe- 
cuted are these. On the 27th August 1903 
Ebadut and two others executed a kabuliyat 
in respect of the lands of both Schedules 
I and II in favour of the Sens, the owners 
of Touzi No. 60 1 2. This was just before 
the batwara which took place in 1904. On 
the strength of the said settlement they 
cut down some gajari trees from the land, 
when the plaintiffs objected to the same 
on the ground of the land being included 
within Dag No. 372, and Ebadut and others 
thereupon paid Rs. 25 as the price of the 
gajari trees already cut down, and Rs. 275 
for the remaining trees and executed the 
kabuliyat in favour of the plaintiffs admit- 
ting the lands to be within plaintiff's Taluk 
No. 6059. It was stipulated in the kabuliyat 
that if any suit be instituted in the Civil 
Court, the owners of No. 6059 (the lessors) 
would have to take steps and pay the costs. 

It appears that on the 25th March 1896, 
one Madhu Khan executed a kabuliyat in 
favour of the Sens in respect of the lands 
of Schedule II as part of their Taluk No. 
6042 describing Kholar Baid as the eastern 
boundary. This tvas about eight yearn before 
the batwara proceedings in which certain 
portions of Schedule II lands were exclud- 
ed. They were included in the kabuliyat 
of 1896 as part of Taluk No. 6042. The 
learned Subordinate Judge does not notice 
this document. The defendant Ebadut 
denied execution of the kabuliyat dated the 
17th November 1903 in favour of the 
plaintiffs, which, no doubt, is false, aud the 
map annexed to the kabuliyat beam out the 
plaintiff’s case. But so far as the owners 
of No. 6042 are concerned there is, as stated 
above, the kabuliyat dated the 25th March 
1896 executed by Madhu Khan in respect 
of the lands of Schedule II, (not noticed 
by the Court below) about eight years be- 
fore the batwara proceedings. There is the 


before the batwara, and it was only after 
the plaintiffs objected to the cutting of 
gajari trees under that kabuliyat that 
Ebadut and others attorned to the plaintiff 
under the kabuliyat dated the 17th Novem- 
ber 1903. Ebadut appears to have acted 
in the matter for securing the land for him- 
self and not in the interest of his masters. 

Much reliance is naturally placed upon 
the map annexed to the kabuliyat dated 
the 17th November 1903 executed by 
Ebadut in plaintiff s favour. On behalf of 
the appellants the execution of the kabuliyat 
(and the map) is sought to be explained on 
the ground of mistake or misapprehension. 
It is pointed out by the learned Pleader 
for the respondents that the execution of 
the kabuliyat wa3 wholly denied by Ebadut. 
That is so, and it is certainly false and at 
the same time foolish. But the argument 
advanced on behalf of the appellants is not 
a new one. It was set up in the partition 
proceedings. The Partition Deputy Collec- 
tor in his order in the Objection Case No. 2 
of 1905-06 considered the map and observed 
as follows: — “Ebadut explains it away by 
saying that he signed the map merely re- 
lying on the words of one Alakdditn an- 
other executant in the deed. It can hardly 
be expected from a half- literate man like 
Ebadut that he would understand maps of 
this nature specially as the boundaries 
given in the kabuliyat do not show clearly 
up to what extent the lease has been taken. 
Ebadut executed another kabuliyat in 
favour of the proprietors of Bagerbari for the 
disputed chala clearly specified therein 
about two monthsbefore the execution of the 
kabuliyatsm favour of the objector". Then 
again the matter was considered in the set- 
tlement proceedings and no importance 
was attached to the kabuliyat. 

Having regard to all these facts we are 
unable to attach any importance to the exe- 
cution of the kabuliyat by Ebadut and the 
map annexed to the kabuliyat in favour of 
the plaintiffs in November 1903. Reliance 
was also placed on behalf of the respond- 
ents upon the Thai- and Survey map ; but 
the issue upon which the parties went to 
trial was “does the disputed land appertain 
to Touzi No. 6019, and is the disputed 
land included in batwara plots Nos 37-5 as 
alleged in the plaint." The discussion in 
the Court below also, as the judgment 
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Last.— Jani Sheik and Barachala Gajari, 
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"at tree within this chala. 

The Court below finds that there is no 
dispute as to the identity of Dengua Kochir 
Ghuni on the north and Kanchir Ghuni on 
the south. The former commences at 
station 116 in the Commissioner's map and 
lies to the right of the line 113 to 116, and 
the Ghuni comprises Cadastral Survey Dags 
No. 814-847. Kanchir Ghuni commences 
at station No. 431 and lies to the 
left of the line from stations Nos. 431-437 
and of the line from stations Nos. 439 
to 431 and on both sides of the line 
from stations Nos. 437 to 439. The southern 
portion of this tract of land between the 
Dengua Kochir Ghuni on the north and 
Kanchir Ghuni on the south is in the 
possession of the plaintiffs, and the nor- 
thern portion was the subject-matter of 
another Suit (No. 37) the right to which 
has been settled by compromise. The case 
of the defendants is that Dag No. 372 lies 
between Dengua Kochir Ghuni on the north, 
Kanchir Ghuni on the south, Baid No. 2 
on the west and Baid No. 3 on the east. 
The land between Baid No. 1 and Baid 
No. 2, is not the subject-matter of this 
litigation, though the defendants deny the 
plaintiff’s right to if, and claim it as part 
of their Estate No. 6042 Bagherbari. 

The real controversy, therefore, is about 
the western and eastern boundaries. The 
Western boundary of Dag No. 372 is de- 
scribed as Nairn Sheik, and the identity 
of this boundary relates to the lands of 
Sell. I of Suit No. 36. Schedule I consists 
of the dial portion and the Baid to its 
east. The plaintiffs’ case is that Nabu had 
land in Kanchir Baid just tothewestof Sch. I 
land, while defendants say that Nabu’sland 
lay in Baid No. 2 and that this is the west- 
ern limit of plaintiffs’ chala. 

According to the defendants, Cadastral 
Survey Dag No. 584 is identical with Dag No. 
430 of the Bagherbari chitta. Baid No. 1 is 
identical with DagsNos. 431 to434of the said 
chitta and Cadastral Survey Dag No. 828 
which lies between Baids Nos. 1 and 2 (not 
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of uS; Pr ocee . dl . n gs i as plaintiff’s chala and 
of which the plaintiffs are admittedly in 
possession is identical with Dag No. 435 of 
the Bagherbari chitta. 

The boundaries of Dag No. 430 of the 
Bagherbari chitta are as follows 

11 est — Dag No. 429 (described as jolt 
Kanchi Sheikh). 

East— Pat it, Hingu Mandal, and Dar- 
bari Bansi. 

North —Boundary of Garhbari. 

South— Kamakhya’8 Debutter. 

Now Cadastral Survey Dag No. 584 has on 
the west Kanchi Baid, on the north Garhbari 
and on the south Kamakhya’s debutter. So 
that the boundaries on three sides are identi- 
fied. The learned Subordinate Judge also 
finds it, buthe says: “it is obvious that there 
may be other lands fulfilling these condi- 
tions . There may be Kanchis elsewhere, for 
instance, Saham paper Ex. U describes Dag 
No. 315 as Jote Kanchi Sheikh, but Kanchir 
Baid to the west of Schedule I must 'be 
Bagherbari. It is not contended that Sche- 
dule I extends to its west, and the respondents 
have not shown that any dag except No. 429 
in Bagherbari is recorded in the name of 
Kanchi. However that may be, we do not find 
that there is any other land which lies be- 
tween Garhbari on the north, Kanchir Baid 
on the west and Kamakhya’s debutter on the 
south, nor is it suggested what other piece 
of lands fulfills all these “conditions’’. The 
defendants also attempted to identify Dag 
No. 430 with Cadastral Survey Plot No. 584 
by other means. They say Cadastral 
Survey Plot No. 552 corresponds to Dags 
Nos. 369 and 400 which were allotted to 
Touzi No. 6015 (See Saham paper Ex. S) 
and were held by the tenant Niamat. The 
Settlement Khatian Ex. A shows that they 
are now held by Salim son of Niamat and 
appertain to No. 6045. Then the Cadastral 
Survey Plots Nos. 553 and 624 were sought 
to be identified with Chita Dag No. 401, 
which has Kanchir Ghuni on the east. 
Dag No. 429 (Cadastral Survey plots 
Nos. 57 8 to 583) is Kanchir, Jote and Cadas- 
tral Survey plot No. 584 is thus identical 
with Dag No. 430. The learned Subordi- 
nate Judge says the “argument is un- 
doubtedly very plausible’’. He is of opin- 
ion that “it will not be quite unsafe to 
identify Cadastral Survey Dag No. 552 
with Chitta DagsNos. 399-400, and it may 
even be held that Cadastral Survey Dags 
Nos. 533 and 624 are. identical wilb. C.bitta. 
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Dag No. 401". But he does not accept 
the defendants' contention because he is of 
opinion that there is no connection be- 
tween Dag No. 401 and Dag No. 429. 
He says “an examination of the china, 
however, shows that after Dag No. 401, 
the chitta proceeded from a different 
place altogether from a distance from 
Dag No. 401 on the south-west side"; and 
again “But Dag No. 401 is not connected 
with Dag No. 429 and it will be a mere as- 
sumption to say that KanchirBaid isthe land 
of Chitta Dag No. 42!). The elaborate argu- 
ment to establish the identity of Cadastral 
Survey Dag No. 552 with Chitta Dags 
Nos. 399 and 400 even if well founded 
becomes unavailing, because there is no 


connection between Dag No. 


Dag No. 42!). If Dag No. 429 is to be 
identified with land in Kanehir Baid, the 
basis for that would be simply this, namely. 
Dag No. 429 is described as Jote Kanehir 
Ghuni, Ivanchi may have had land else- 
where and it will not be safe to presume 
from the description of Kanehir Jote that 
Dag No. 429 is identical with land in Kan- 
chirBaid. In my opinion Dag No. 430 is 
not sufficiently identified withDagNo. 584". 
It appears, however, from the original chitta 
that on the next day after the measure- 
ment of Dag No. 401, the Amin measured 
other Dags at some distance, viz., Dags 
Nos. 402 to 428, and then came back to Dag 
No. 429. The words in the chitta “on the 


ABDUL HAMID CHorDhUuI ’■ BROJBMDRA KCStAfi ROT. ^ 

, does not a^ept the learned Pleader for the respondents with 

n because he is of respect to the lands of Schedule. I, some 

ao connection be- of which are ba'^e P • • I? 

id Da 0- No 4 9 9 Court below and of the Commissioner, 
on of the china, (U That the parties directed the contro- 
fter Dae No. 401, versy to the question whether the land is 
from a° different in (jarhbari or in baghcrbari, and the land 
a distance from being in garhbari according to the thak 
th-west side"; and the defendants contention should not be 
31 is not connected entertained. But in the written statement 
will be a mere as- (para. 6) the defendants stated that “the 
ihirBaid isthe land Thak Authorities did not follow the bat- 
I’he elaborate argu- u’ara in any particular. Consequently the. 
entity of Cadastral right and possession of the maliks who had 
with Chitta Dags Sahams of Mahal No. 130 and of their 
if well founded representatives cannot be determined by 
icause there is no the Thak or Survey Map". Then again 
ag No. 401 and the 7th issue upon which the parties went 
No. 429 is to be to trial was “Does the disputed land apper- 
Kanehir Baid, the tain to Touzi No. G049 and is the disputed 
imply this, namelv. land included in Batwara plot No. 372 as 
?d as* Jote Kanehir alleged in the plaint". The Court below 
ive had land else- also in its judgment states : “the point for 
lesafe to presume determination in these cases is whether 
Kanehir Jote that the lands claimed in these suits are covered 
1 with land in Kan- by the plaintiff’s Dag No. 372 of the Bat- 
ion Dag No. 430 is wara Chitta of Garhbari." It cannot, there- 
1 withDagNo. 584". fore, be said that the controversy was 
n the original chitta limited. to the question of boundaries of 
after the measure- two contiguous estates according to the 
he Amin measured Thak Map. Asa matter of fact the owners of 
distance, viz., Dags 6042 have plots of lands in Bagherbari as 
n came back to Dag well as in Garhbari, see Sahara papers Ex. T 
the chitta “on the and Ex. U. 


north-eastern corner of the preceding plot 
at a long distance" refer to Dag No. 428 
to the south-west which was the last pre- 
ceding plot and which was separated by a 
long distance. 

It appears, therefore, that the conclusion at 
which Court below arrived that Dag No. 429 
was not connected with Dag No. 401 was 
based upon a misconception. 

Dag No. 431 (Cadastral Survey plot 
No. 585 the northern portion of Baid No. 1) 
is to the east of the preceding plot (Plot 
No. 5 .<4, i. e„ Dag No. 430). Then Dag 
No. 432 (Cadastral Survey plots Nos. 586, 
583 and 589) is to the past of 431. To 
the south-west corner of No. 422 is Dag 
No, 433 (Cadastral Survey plots Nos. 590, 
591 and 592) and Dag No. 434 (Cadastral 
Survey plots Nos. 593 and 595) are to the 
south of No. 433. Dag No. 435 part of 
Cadastral Survey plot No. 828) is on the 
north-eastern comer of Dag No. 434. They 
appear. so on the case map. 

.. W-e will now consider the contentions of 


(2) That the western boundary of Dag 
No. 372 is Nabu Sheikh and as Nabu’a 
grandson holds one plot of land No. 575 in 
the baid on the west of Sch. I, he must be the 
Nabu mentioned in the chitta. The learned 
Subordinate Judge takes the same view. 
The plaintiffs examined one Amanulla, and 
the defendants examined Samed, both of 
whom are grandsons of Nabu. The former 
supports the plaintiff, and the latter savs 
that to the east of the chain is called 
Nabu's Baid (.Baid No. 2 according to 
the defendants). The learned Subordinate 
Judge disbelieves Samed as he described 
his grandfather as Nabi and not as Nabu 
but in the Settlement Khatian (Ex. 24) 
it is stated Jote Nabi Sheikh possessor 
Samed Ali Sheikh". Amanulla holds only one 
plot (575) in Kanehir Baid but Kanehir 
Baid consists of plots Nos. 570 to 583 
and the Court below finds "whether it is 
called Baid or Ghuni the parties agree that 
it goes under the name of Kanehir ’’ The 
statement of Samed that Nabu’s land is in 
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Baid No. 2 is supported by the boundary 
of Dag No. 435 which is described at be- 
ing on the west of the land of Nabu 
Sheikh. Dag No. 435 corresponds to part 
of Cadastral Survev Dag No. 828. Nabu, 
therefore, is on the East of No. 828 and would 
be in Baid No. 2 (see the case map). In any 
case it is not established that Nabu men- 
tioned in the chita is in Kanchir Baid. 

(3) That Dag No. 430 mentions only 
Kanchir Sheikh as the western boundary, 
and defendants say that Cadastral Survey 
plots Nos. 578 to 583 are Kanchir Dag No. 
429. If so, only a portion of Schedule I land 
would be covered by the boundary as 
there are other plots to the south of 
plots Nos. 578 to 583 as the map shows. But 
all the land marks or lands on all the 
boundaries do not appear to have been 
given in the chita. The plaintiffs at 
any rate cannot urge this objection be- 
cause the northern boundary of Dag No. 372, 
Dengua Kochir Ghuni, does not exhaust 
the northern boundary. Besides the western 
boundary of Dag No. 430 is not separately 
mentioned. It gives only the direction 
with reference to the preceding plot and 
says “on the east of the preceding plot” 
that plot being Kanchir. 

(4) That the Police map (in a criminal 
case relating to some land of Schedule I) 
shows the whole Baid outside the disputed 
land on the west of Schedule I land as Kan- 
chir Baid whereas the defendants now say 
that Nos. 578-583, i. e„ the northern portion 
only a9 Kanchir Baid. But as the Court 
below finds these baids go by the names 
of the persons who first brought them under 
cultivation and it doe9 not follow that the 
entire baid was held by Canchir at the date 
of the chitta. 

(5) That Dag No. 429 (Cadastral Survey 
plots Nos. 578 to 583 Kanchir) has 
Hingu Mandal to its south, but defend- 
ants stated before the Commissioner that 
Hingu (Dag No. 397) is identical with 
Cadastral Survey plots Nos. 555-558 so that 
to the South of No. 578 would be Nos. 577 
and not No. 555. The defendants say that 
Nos. 571 to 577 (Chitta Dag No. 390 i9 
recorded in the name of Gogra so that 
Gogra Cadastral Survey plots Nos. 577 
to 571 (Dag Nos. 396, and not Hingu 
Mondal plots Nos. 578 783 (Dag No. 429) 
would be to the south of Kanchir as in the 
chitta. This argument, however, proceeds 
upon the basis that the Cadastral Survey 
lines followed the lines of the chitta. The 
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Dag No. 696 (Jote Gogra) has Hingu Mandal 
and Kanchi Sheikh on the north and the 
map shows that to the north of No. 577 is 
Nos. 778—783 (viz.,) Kanchir Baid and the 
western bifurcation is N 09 . 558 to 555. 

(6) That Dag No. 430 shows Hingu on 
the east and, therefore, Hingu cannot be 
identified with Cadastral Survey plots 
Nos. 555— 558 (397) which is on the west 
of No. 584. It appears, however, that 
not only Dag No. 397 but two other plots 
Chitta Dags No. 432 (Cadastral Survey plots 
Nos. 586 588, 589), and No. 433 (Cadastral 
Survey plots Nos. 590 591 and 592) are 
also recorded in the name of Hingu and 
they are on the East of No. 430 (Cadastral 
plot No. 581) The defendants want to fix 
Dag No. 430 in Cadastral Survey plot 
No 584 by its southern boundary shown 
in the chitta as Kamakhava’s debutter, and 
Cadastral Survey plot No. 2322 appears 
from the settlement record to be Kamakhya’s 
debutter in the possession of Dharma 
Lochan Soshi Lochan and others. 

(7) That No. 2322 recorded as Kamakhya 
Debutter in the Cadastral Survey cannot 
be the Kamakhya Debutter of the chitta 
because the chitta shows that Kamakhya 
Debutter is on the South of No. 394 which is 
described in the chitta as Chambalitolar 
Chala, and the Settlement Record shows 
that Chambalitolar Chala is Cadastral Sur- 
vey plot No. 559 and. therefore, Kamakhya 
Debutter must be to the south of No. 559 at 
the time of the chitta and cannot be No. 2322 
which is now recorded as Kamakhya 
Debutter. 

It appears, however, that Dag No. 390 of 
the Chita is Chambalitolar Chala (Cadastral 
Survey plot No. 559) and Dag No. 394 is not 
Cadastral Survey plot No. 559 but Cadastral 
Survey plot No. 569. On the north of Cadastral 
Survey No. 559 is Cadastral Survey No. 552. 
The northern boundary of Dag No. 390 is 
recorded as Niamat Mandal, and Niamat 
Mandal’s plot is recorded as Nos. 399-400 of 
the chitta. The learned Subordinate Judge 
finds that Dag Nos. 399 and 400 correspond- 
ing to No. 599, and Dag No. 394 corresponds 
to Cadastral Survey No. 569 which also is 
Chambalitolar and Jungle Chala. The de- 
fendants’ witness No. 6 Soshi Lochan men- 
tions his debutter as being situated on the 
south of the disputed land. Dag No. 282 
Kamakhya Debutter is cultivated land and 
there is no place for cultivated land to the 
south of Cadastral Survey plot No. 559. - 

(8) That Nabu Sheikh cannot b« in Baid 
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No. 2 because Brindaban plaintiff’s Chala 
was mentioned in the map. That is in 
plaintiff's favour. On the other hand as 
stated above Chitta Dag No. 435 correspond- 
ing to Cadastral Survey plot No. 8 lo is west 
of the land of Nabu Sheikh, aud that would 
go to show that Nabu is in what defendants 

call Baid No. 2. _ 

(9) That in the partition proceedings the 
final order of the Collector dated the 0 th 
December 1907 was in favour of the plaint- 
iffs. As already stated the peshkar Sarat 
Chandra Roy reported that the lands were 
in the possession of the owners of No. 604- 
through ijaradars and tenants and that the 
latter “used to pay rent of these _ lands 
from along time’’. Another peshkar kailash 
Chandra Roy also was of opinion that 
possession is undoubtedly with the proprie- 
tors of the No. 6042 and the lands should 
be treated as lands of Bagherbari. \\ e have 
referred to the report of the Deputy^ Collec- 
tor who agreed with the peshkars. The Col- 
lector in his order dated 6th December 1907 
stated “From the evidence and from reports 
of the peshkar and Deputy Collector, it seems 
clear that lands so far as they are in 
possession of any one are in possession of 
tenants of [the parent estate. The Thak 
boundary shows about half of the land to be 
in Garhbari, but the Thak has been found 
by the amin to be incorrect. The revenue 
Survey boundary shows the whole plot 
to be in Garbari. The greater part of this 
land is uncultivated forest as regards which 
both sides claim to have exercised the right 
of giving leases for cutting timber. The 
parent estate seems to have been in posses- 
sion of certain plots of land a very small 
fraction of the whole but even though 
these may possibly have been in possession 
of the parent estate for over 12 years, 1 do 
not think this will cause the objector’s 
claim to the whole stretch of land unten- 
able under s. 88 of Act Vof 1897. I have, 
therefore, no course but to strike the parti- 
tion case off the file which will according- 
ly be done’’. In these circumstances the 
partition proceedings cannot help the 
plaintiffs and if they show anything, they 
show that the lands were in possession of the 
owners of No. 6042 so far back as 1906 and 
even if plaintiffs were in possession for 
short periods through ijaradars the Record 
of Rights shows the defendants in possession. 

For all these reasons we are of opinion 
that plaintiffs have failed to locate Nabu 
in Kanchir Baid, apd we think that lands 
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of Schedule I are not included in Chitta Dag 
No. 372, of Garhbari. 

We now come to the lands of Schedule II. 
The eastern boundary of Batwara Dag 
No. 372 as stated above, is Jani Sheikh 
Bara Chala Gajari Jungle, etc., Jungle 
Chala, half of 5001 nals. 

The parties are not agreed as to the posi- 
tion of Jani Sheikh. The case for the 
defence is that Baid No. 3 of which the 
southern part is portion of this schedule 
is the baid where Jani had land and that 
it forms the eastern boundary of plaintiffs’ 
Dag No. 372. The plaintiffs, on the other 
hand, tried to locate it in the baid to the 
east of Cadastral Survey Plot No. 2135. 
But that baid (plots Nos. 2131 to 2142) is 
admittedly Kholar Baid. Now Jani is men- 
tioned in Dag No. 291 as the western 
boundary of Bara Chala belonging to the 
defendants. The Court below observes, “if 
this Jani Sheikh be identical with Jani 
named in Dag No. 372, then to locate Jani 
in the Kholar Baid would lead to *he exclu- 
sion of much land that is admittedly part of 
Bara Chala. But they may not be iden- 
tical in which case the consideration just 
mentioned would not apply". It has not, 
however, been shown that they are not 
identical. The learned Pleader for the 
respondents contends that the only reason 
assigned by the Court below for not accept- 
ing the plaintiffs’ case as to Jani Sheikh 
being in Kholar baid is that if that were 
accepted some portion of Bara Chala which 
is admittedly in possession of the defend- 
ants would be excluded; and he suggests 
that the defendants might have over-stepp- 
ed the boundaries of Dag No. 291 (as 
pointed out by the plaintiffs) by taking 
possession of lands to the north-west of 
the place where Jani Sheikh is located 
by the plaintiffs. This suggestion, how- 
ever, is not borne out by the evidence, 
and does not seem to be a probable one, be- 
cause the original homestead of the Bansis 
stood on the west of the Chala of Da? 
No. 291. b 

The Court below observes: “In this con- 
nection it will be borne in mind that that 
part of Baid No. 3 which is included in 
Schedule II of land of Suit No. 36 is identi- 
cal with Dag No. 15 in map Ex. 12, and the 
plaintiffs’ claim to it was overruled by the 
Collector in 1905, and since then the plaint- 
. iff did nothing to contest that finding bv 
the Collector". The conclusion arrived at 
by the learned Sub-J udge about the eastern 
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is as follows: "In my opinion Jani 
should be located in Baid No. 3 and this baid 
should be taken as the Eastern boundary 
of part of the plaintiffs Dag No. 372, I 
mean the plaintiffs’ land between Baid No. 1 
and Baid No. 3 as Bara Chala is the Eastern 
boundary of that part of plaintiffs’ Dag 
No. 372 which is the North-Western and the 
middle part of Schedule II land of Suit 
No. 36. This, of course, does not exhaust 
the whole Eastern boundary. If my in- 
terpretation of Dag No. 373 of Ex. 15 be 
correct then that will show that the plaint- 
iffs’ land extends up to Nagar Mandal’s 
Ghuni and would cover the remaining part 
of Sch. II land of Suit No. 36, and the 
6ubject-matter of Suit No. 35". The learn- 
ed Subordinate Judge does not locate 
Jani Sheikh in Kholar Baid but in Baid 
No 3 but he is of opinion that Baid No. 3 
is the eastern boundary of only the northen 
part, and Bara Chala is the eastern bound- 
ary of the middle portion of Dag No. 372. 
According to the Subordinate Judge, there- 
fore, there are two eastern boundaries. It is 
contended on behalf of the appellants that 
the two eastern boundaries are not contigu- 
ous; they are at a considerable distance 
from each other ; and that it is not at all 
likely that in such a case two such bound- 
aries should be given. Ordinarily two such 
boundaries on the same side would not be 
given, but cases may be conceived where the 
land is irregular in shape, and extends up 
to a certain place on the north eastern side, 
and to another place on the south eastern 
side. In such cases two boundaries must 
necessarily be given, though the two places 
may be at considerable distance from each 
other. 

The greater portion of Schedule II lands 
have Bara Chala on the east. The defend- 
ants say that the lands of Schedule II are 
identical with Chitta Dag No. 291 known as 
Bara Chala. The boundaries of Dag No. 291 
are as follows 

W— Jani Sheikh. 

E . — Kholar Baid, Jote Saleh Pahalwan’s 
Ghuni Guzari Chit Jungle etc. 

S . — Nagar Mandal's Ghuni. 

N .— Bheuraid Baid. 

Jani Sheikh, as already stated, is in Baid 
No. 3, Kholar Baid is in Nos. 2131 to2l42, but 
both the Commissioner and the Court below 
have found that plots Nos. 2139 and 2140 
an Saleh Pahalwan’s land. That finding 
5 "- ; ;rs to be correct, and that being so, 
OluJa is not confined to Kholar Baid,. 
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but extends up to Saleh Pahalwan. Then 
the material point is the position of Nagar 
Mandal’s Ghuni. The plaintiffs’ case is 
that it is between Dags Nos. 372 and 373. 
The defendants pointed out Nos. 2611, 2612, 
2613 as Nagar Mandal's Ghuni. The Court 
below finds that they are not, and that the 
whole of the belt encircling plot No. 203 is 
Nagar Mandal’s Ghuni. The learned Pleader 
for the respondents referred to the evidence 
of the witnesses Madhu Khan, Ebadut and 
Samed. The first stated that Nagar Mandal’s 
Ghuni commences from the south of Kholar 
Baid, runs towards the east, then south, then 
west. The second says that Nagar Mandal's 
Ghuni goes from the south and proceeds 
towards north west towards Bara Chala on 
its southern side. According to Samed Ali, 
Nagar Mandal’s Ghuni is to the north of 
Bara Kutir Chala. 

Dag No. 373 is described as Bara Kutir 
Chala. This Bara Kutir Chala (Dag No. 373) 
according to the plaintiff is Cadastral 
Survey plot No. 218, and it has been so 
found by the Court below. According to 
Budhai witness No. 7 for the defend- 
ants, "Barakutia Chala" is to the east of 
Guptas Chala, and according to the state- 
ments of the defendants recorded in the 
field book "the Gajari Chala pointed out 
by the plaintiffs as appertaining to the 
land claimed in Suit No 35 is a Chala 
within Touzi No. 652 commonly known as 
Gupta's Chala”. That goes to support the 
finding of the Court below with regard to 
the position of Bara Kutir Chala being in 
Cadastral Survey plot No. 218. On behalf 
of the appellant, it is contended that accord- 
ing to the field book it should be to the east 
of Nos. 2611 to 2618 (i. e., Nagar Mandal’s 
Ghuni). But even if Dag No. 373 is where 
defendants locate it.it has according to the 
copy of Chita (Ex. 15) Nagar Mandal’s Ghuni 
and Dag No. 372 to its west. That being so, 
the southern portion of the lands in dispute 
in Schedule II of Suit No. 36 would fall 
with Dag No. 372. On behalf of the ap- 
pellants reference was made to another 
copy of the Chilta Ex. A (16) in which the 
western boundary of Dag No. 373 is thus 
described:— "On the east of the preceding 
plot (Dag No. 372) separated by another 
plot and on the east and southern corner of 
Nagar Mandal’s Ghuni". It is contended 
that according to this copy Dag No. 3/3 is 
separated from Dag No. 372 by another 
plot, and that is Dag No. 291. The copy 
Ex. 15 was produced by the defendants 
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but marked as an Exhibit by the plaintiffs, such i a dag of a particular chita This 
while the copy Ex. A (16) was produced by might have sufficed to give notice to the 
the plaintiffs but marked as an Exhibit by plaintiff as to the case that would be made 
the defendants. Of the two copies the at the hearing. But the Court has not the 
Court below preferred the former for the benefit of a comparison of the locality with 
reasons stated in its judgment, and we the dag mentioned and the benefit of the 
have proceeded upon its basis in our decision Commissioner s opinion on the point. This 
with regard to the lands of Schedule I. has caused a good deal of difficulty to the 
We think, therefore, that we should goby Court, and the complaint on the plaintiff’s 
the copy Ex. 15. As stated above, accord- side is not without foundation. Turning 
ing to that copy Dag No. 372 is to the west now to Dag No. 368, it is quite clear that 


mg to that copy Dag iNo. 6tz is tome west 
of Dag No. 372 Bara Kutir Chala, and the 


o _ Dag No. 369, which is Nagar Mandal's 

southern portion of the Schedule II lands Gliuni is not contiguous to Dag No. 368. 
are, therefore, included in Dag No. 372. the evidence was well-founded, Dag 

As to the middle portion of the Sch. II No. 368 would be contiguous to Dag No. 369. 

lands, it was not even claimed by the owners Further, Dag No. 369, that is, Nagar Mandal’s 
of No. 6042 in the partition proceedings Ohuui at same distance from Dag No. 268, and 
in 1904 05. We have not attached any is to the south-west of Dag No. 368. Now a 
importance to the orders in the partition small part of the Gh uni may be to the con- 
proceedings as they evidently were based tiguous south-west of a part of Cadastral 
upon possession, and as the defendants Survey Dag No. 203, but the description 
have the later settlement record in their of Nagar Mandat's Ghuni as being at some 


* ^ 
proceedings as they evidently were based 
upon possession, and as the defendants 
have the later settlement record in their 
favour. But the fact that the owners of No. 
6042 did not even claim the middle portion 
of the Schedule II lands when the estate was 
going to be partitioned is a very important 
circumstance in favour of the plaintiffs. 
We, therefore, see no sufficient reasons for 
differing from the conclusion arrived at by 
the Court below. 

We now come to the land of Suit No. 35 
which is Cadastral Survey plot No. 203. 
This plot was not the subject-matter of the 
partition proceedings, as it is claimed not as 
part of No. 6042 but of No. 6052. It is said 
by the defendants to correspond to Dag No. 
368 of the Garhbari Chitta. The learned 
Subordinate Judge observes:— "It would 
seem that the defence does not rely so much 
upon their ability to establish the identity 
of Cadastral Survey Dag No. 203 with Dag 
No. 368. What they hope to do is to estab- 
lish that Schedule. II land of Suit No. 36 is 
covered by their Bara Chala, the result of 
which would be that the plaintiff would 
have no land to the east of Baid No. 3. For 
the defence did not mention in the written 
statement that the subject-matter of the 
Suit No. 35 was their Dag No. 365. Nor 
was the Commissioner asked to compare 
the Chitta with the locality and find whether 
Cadastral Survey Dag No. 203 is identical 
with Dag No. 368 of the Garhbari Chitta. 
It may be that before the return of the 
Commissioner from the locality, but after 
the measurement was over a statement was 
made on the side of the defence, that such 
find' such land is identical with such and 


distance and to the south-west of Cadastral 
Survey Dag No. 203 would be quite inap- 
propriate, indeed untrue. Thus, I have no 
doubt that Cadastral Survey Dag No 203 
is not identical with Dag No. 368 of Garh- 
bari Chita, and the defendant’s case on this 
point certainly fails." 

We agree with the observations of the 
learned Subordinate Judge and hold that 
the identity of the knds of Chitta Dag No 
368 with Cadastre 1 Survey plot No. 203 is not 
established. 

The result is that Appeal No. 267 is dis- 
missed with costs and Appeal No. 110 is 
allowed in part. The decree of the Court 

M Ue m °, dlfie i The Pontiff’s claim 
will be dismissed with respect to the lands 

of Schedule I of Suit No. 36 and in respect of 

any portion of the land of Schedule II which 

may be found to form part of Dag No 15 0 f 

Map of Ex 12, and will be decreed with 

respect to the rest of the lauds of Sch. II. 

The identity of the said land of Da" No 

15 of map -Ex. 12 will be determined iScxt 

cution. Each party will bear their own 

costs in both Courts in Appeal No HO 
feeaC^M " aSSKS the 

tion of the lands decreed. P 16 

Appeal No. >07 dismissed 

ZK ’ ^Ko.llOpartlyauZd 
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BOMBAY HIGH COURT. 

Civil Extraordinary Application No. 38 

op 11)25. 

June 26, 1925. 

Present :— Sir Norman Macleod, Kr., 

Chief Justice, and Mr. Justice Covajee 

GAN P ATI KONDAJI SANDBHAR— 

Petitioner 

versus 

MARUTI GANGAJI SANDBHAR— 

Opponent. 

Mamlatdars Courts Act (11 of 1900), ». >3— Revi- 
sion— Applicant, whether entitled to be heard. 

The ordinary rule is that where the law allows a 
party to make an application to a Court, the appli- 
cant is entitled to be heard either in person or through 
his Pleader, before his application is rejected. 

Therefore, where a person dissatisfied with the 
decision of a mamlatdar under the Mamb tdars' Courts 
Act applies to the Collector under s. 23 of the Act 
to revise the order of the mamlatdar he isentitled to 
be heard either in person or through his Pleader 
before his application is rejected. 

Application against an order of the Col- 
lector, Poona, confirming that of the Mamlat- 
dar, Khed, in Possessory Suit No. 48 of 1924. 

Mr. A. G. Pesai, for the Petitioner. 

Mr. V. D. Limatje, for the Opponent. 

JUDGMENT.— The applicant is the 
lessee of certain property which was leased 
to him for ten years on July 30, 1921, by 
the owner Kashibai, one of the terms of 
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revise the order of the mamlatdar. Under 
s. 23 (1) there shall be no appeal from any 
order passed by a mamlatdar under the 
Act. Under sub-s. (2) the Collector may 
call for and examine the record of any 
suit under the Act, and if he considers 
that any proceedings, finding or order in 
such suit is illegal or improper, may, after 
due notice to the parties, pass such order 
thereon, not inconsistent with the Act, as 
he thinks fit. Under sub-s. (3) where the 
Collector takes any proceedings under the 
Act, he shall be deemed to be a Court 
under the Act. 

The Collector, therefore, must follow the 
ordinary rule of procedure followed by a 
Court, and it is one of those commendable 
rules of procedure which.ought to be fol- 
lowed, that if any party is entitled to 
make an application to a Court, he is 
entitled to be heard either in person or 
through his Pleader, before his application 
is rejected. 

We think, then, that the Collector was 
wrong in rejecting the present application. 
We set aside his order declining to revise 
the order passed by the mamlatdar , and 
we direct him to hear the applicant on 
the question whether the application 
should be entertained. Rule absolute. No 
order as to costs. 


the lease being that the tenancy was to 
be forfeited if the tenant failed to pay 
the rent provided for in the lease. The 
opponent purchased the land in dispute 
from Kashibai on June 30, 1924, and got 
the lease in suit transferred to himself on 
August 20, 1923. As the applicant had 
not paid rent, the opponent filed a suit 
on June 19, 1924, in the Mamlatdars Court 
to recover possession. The mamlatdar de- 
cided the suit in favour of the plaintiff and 
directed that the plaintiff should be put 
in possession of the land. An application 
to the Collector to revise this order was 
rejected without hearing the applicant. 
He has now come to this Court asking us 
to interfere on the ground that the Col- 
lector ought not to have rejected the appli- 
cation without hearing the applicant or his 
Pleader. We are not concerned in this 
application with the merits of the case. 
We are concerned with the important 
question of principle, namely, whether 
person dissatisfied with the decision of the 
mamlatdar under the Mamlatdars’ Courts 
Act, is entitled to be heard when he applies 
to ’-he Collector under s. 23 of the Act to 


z. k. Rule made absolute. 

LAHORE HIGH COURT. 

Second Civil Appeal No. 237 of 1923. 

March 16, 1925. 

Present .—Mr. Justice Broadway and 
Mr. Justice Jai Lai. 

PHUL CHAND-FATEH CHAND- 
Defendants— Appellants 

versus 

CHHOTE LAL-AMBA PERSHAD- 
Plaintifks— Respondents. 

Vendor and purchaser— Goods to be imported, salt of 
—Shipment arriving at different dales— Breach of 
contract— Damages, suit for— Due dale of perform- 
ance of contract. 

hi the case of a contract for sale, by a firm of 
importers, of goods of a particular shipment, where a 
portion of the goods of that shipment arrives some 
months after the receipt of the bulk of the goods, if 
no goods arc appropriated to the contract, the due 
date for the performance of the contract, both for the 
purposes of limitation and the assessment of damages, 
is the date when all the goods have arrived, [p. 65 d, 
eoL 2.] 

Second appeal from the decision of the 
District Judge, Delhi, dated the 11th De- 
cember 1922. 

Mr. Sardha Ram , for the Appellants, 
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Mr. Jagan Nath Agarwal, for the Re- 
spondents. 

JUDGMENT.-On the Kith of Septem- 
ber 1916 the lirm of Phul Chanel- Fateh 
Chand entered into a contract with 
Chhote Lal-Amba Pershad for the sale 
to the said Chhote Lal-Amba Pershad 
of 15 bales of Mull, No. 9252 “Novem- 
ber lot 3 grace 60 days" at the rate 
of Rs. 3—13 per piece. On the 14th of June 
1920 Chhote Lal-Amba Pershad instituted 
a suit against Phul Chand-Fateh Chand 
for a sum of Rs. 1,675 as due to them for 
non-delivery of eight bales under the con- 
tract of sale. The Trial Court held that 
the plaintiffs were entitled to a sum of 
Rs. 271-14 as damages for non-delivery of 
one bale. The suit qua the remainder, the 
other seven bales, was dismissed. 

The plaintiffs appealed to the District 
Court when it was held by the learned 
District Judge that the suit had been rightly 
decreed qua one bale and ought to be 
decreed for six others. It was found that 
the rate at which damages should be assess- 
ed qua these six should be Rs. 5-4, and the 
amount worked out to a sum of Rs. 1,066. 
Qua the 8th bale the learned District Judge 
held that the defendants had broken the 
contract but that having regard to s. 75, 
illustration (c) of the Contract Act, no 
damages could be awarded as the market 
rate at the date of the breach had not been 
proved. 

Against this decree the defendants Phul 
Chand-Fateh Chand have preferred this 
second appeal through Mr. Sardha Ram, 
and the plaintiff Chhote Lal-Amba Pershad 
have filed cross- objections through Mr. 
Jagan Nath. In the appeal it is sought to 
have the decree passed by the learned 
District Judge set aside, while in the cross- 
objections it is claimed that a sum of 
Rs. 535 should be added to the decree 
already passed. 

. Both sides have contended that the find- 
ings of the learned District Judge are vague. 
There is some force in this contention, but 
we think that the findings may be fairly 
accurately deduced. Firstly, on the question 
of limitation, the learned District Judge has 
held that the parties by their conduct clearly 
considered that the contract was in force 
up to the 15th June 1917. It has been 
urged by Mr. Sardha Ram that this finding 
is unsatisfactory and it is not based on any 
evidence. A reference to the judgment 
however, clearly shows that the conduct of 
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the parties which influenced the learned Dis- 
trict Judge w is deduced from certain cor- 
respondence and there can be no doubt 
that the construction placed on this corres- 
pondence by the learned District Judge is 
one that it can bear, although it may pos- 
sibly be open to a different interpretation. 
Further as contended by Mr. Jagan Nath, 
for the respondents, the contract was an 
indivisible one and as the arrival of the last 
shipment under the contract did not take 
place till November 1917, we think that the 
plea of limitation advanced by Mr. Sardha 
Ram must fail. 

It was next contended that the damages 
had been wrongly assessed. Here again it 
must be admitted that the finding of the 
learned District Judge is vague. He finds 
that the breach occurred " some time be- 
tween June and December 1917.” Now in 
a contract which fixes the date for per- 
formance the due date is, as a rule, ascertain- 
able. We agree that in the present instance 
the due date was the actual date of arrival in 
Karachi with an allowance of such reason- 
able time as would enable the Railway 
receipt and invoices to reach Delhi from 
Karachi. In order to ascertain the due 
date under this contract, therefore, all that 
has to be seen is when the goods arrived 
at Karachi and then to allow a period of 

10 to 14 days (which we consider reasonable) 

for the transmission of the necessary docu- 
ments from that port to Delhi. It appears 
that while the bulk of the shipments for 
November lot 3 goods had reached Karachi 
by the middle of May 1917, one portion of 
the relevant shipment did not reach that 
port till the 19th of November 1917 It 
has been contended by Mr. Jagan Nath 
that inasmuch as the contract was one to 
be performed in its entirety, the due date 
for the iperformance of this contract would 
not be earlier than the 1st of December 191 7 
On the other hand, Mr. Sardha Ram urged 
that in the plaint itself the plaintiffs had 
averred that the contract had been broken 
m July or m September and that inasmuch 
as, admittedly, 19 bales of the shipment 
in question had reached Karachi by the 
middle of May 1917, the 1st of June 191? 
should bo the dale both for the purposes 
of hmitation and for assesment of damages 
After a careful consideration it seemf ♦ ' 
us that Mr. Jagan Nath’s contention must 
prevail. No goods had been approprSted 
to the contract and we think that in 7k- 
case so long as any goods deliverable under 
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the contract had still to reach Karachi, II igk Court Manual a 
the due date had not arrived. It is true I solvency— Receiver 
that in the plaint the cause of action is a : a m °nut realised pt 
said to have arisen somewhere between July is,sue*l by the liomba 
and September, but it is also clear that of a Receiver appoint 
the plaintiffs were leaving this matter for vency Act, other than 
the decision of the Court. We, therefore, Co 

dismiss tllis tippcul. <l«»?s not exc??(15 per 

Turning to the cross objections, we lind Where, however, the 
that illustration (c) to s. 75 of the Indian mortgage and a por 
Contract Act does not apply to the bale to Should be°!i 

which the learned District Judge lias appli- „f the dividends dis 
ed it. Clearly the contract was broken by amount of the mort; 
the firm of Phul Chand </ua this bale and ,1|C amount real; 


[90 1. C. 192$5 


Ili-jh Court Manual of Circulars, Ch. XXIII, r. 10— 
Insolvency— Receiver -Remuneration, rate of— Portion 
of amount realised paid to mortgagee, effect of . 

I’ndcr r. 16 of Ch. XXI 11 of the Manual of Circulars 
issued by the Bombay High Court the remuneration 
of a Receiver appointed under the Provincial Insol- 
vency Act, other than an Official Receiver, must be in 
such proportion to the amount of the dividends 
distributed as the Court may direct, provided that it 
d‘»;s not excejda per sent of the amount of dividends. 
Where, however, the property sold is subject to a 
mortgage and a portion of the amount realised is 
payable to the mortgagee, the remuneration of the 
Receiver should be lixed with reference to the amount 
of the dividends distributed after deducting the 
amount of the mortgage and not with reference to 
the total amount realised. 


the plaintiffs are, therefore, entitled to dam- 
ages. The rate at which the damages for 
this bale are to be assessed should be the 
same as that for the other bales. The 
learned District Judge lixed Rs. 5-4-0 as the 
rate at which he assessed the damages qua 
six bales, but we are unable to hold that 


Application against the decision of the 
District Judge, Bijapur, in Miscellaneous 
Appeal Xo. 14 of 1923, reversing an order 
of the First Class Subordinate Judge at 
Bijapur. 

.Mr. Nilkant Almaram, for the Appli- 
cant. 


this figure is correct. In this case we con- Mr. R. A. Jahagirdar, for the Opponent, 
sider the due date was not earlier than the 


1st of December 1917. There appears to 
be no material on the record from which 
the rate at that date could be deduced, 
and we gather from the judgment of the 
Trial Court that no sale appears to have 
taken place on the 1st of December 1917. 
The market-rate at the end of October 
1917 has been found to have been Rs. 5-14-0 
and we think that, having regard to all 
the circumstances of this case, it would be 
reasonable to fix that amount as the rate 
at which the damages should be assessed. 
At this rate the damages payable for one 
bale came to Rs. 27 1-14-0. Multiplied by 
8 the total comes to Rs. 2,175. Theplaint- 
iffs, however, only claim Rs. 1,875 and 
we,’ therefore, accept the cross-objections 
and grant the plaintiffs a decree for 
Rs 1 875 with costs on that amount through- 
out ' We do not think that the circum- 
stances require us to allow any interest on 


this amount. 
N. H. 


Appeal dismissed. 


BOMBAY HIGH COURT. 

Civil Extraordinary Application 
No. 1G4 of 1924. 

July 2, 1925. 

Present :— Sir Norman Maclecd, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
13. S. JORAPUR— Applicant 
versus 

VBNKATESH BALVAXT JOSHI - 

Opponent. 

'• provincial Insolvency Act (V of 1I>20), s. iG-Bovibay 


JUDGMENT.— The remuneration of 
Receivers, other than Official Receivers, 
under the Provincial Insolvency Act must 
be fixed under r. 1G of the Ch. XXIII of 
the Manual of Circulars issued by the 
High Court, which directs that the remu- 
neration of Receivers, other than Official 
Receivers, shall be in such proportion to 
the amounts of the dividends distributed 
as the Court may direct provided that it 
does not exceed five per centum of the 
amount of dividends. 

In this case the Subordinate Judge 
awarded the Receivers remuneration at the 
rate of five per cent, on the whole amount 
realised by them. The greater portion of 
that amount was payable to a mortgagee. 
Therefore, the balance available for paying 
dividends to creditors was under Rs. 25,000. 
It is clear, therefore, that the order of the 
Subordinate Judge directing payment to 
the Receivers at the rate of five per cent, 
on the whole amount realised was not 
authorized by the rule and the District 
Judge was right in holding that the rulo 
should be followed, and that the percent- 
age could only he allowed on the dividends 
distributed. In any event, it is difficult to 
see how it could be said that the District 
Judge who was following the prcceduro 
laid down in the High Court Circulars was 
wrong, or that his decision is not in accord- 
ance with law. The Rule will, therefore, 
be discharged with costs. 

z, k. I?ule discharged. 
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LAHORE HIGH COURT. 

Criminal Appeal No. 1055 of 1924. 

May 15, 1925. 

Present: — Mr. Justice Fforde. 

SAWAN SINGH-Appellant 

versus 

EMPE RO R— Respon dent. 

Evidence -let (I of Is7J), s. I!,j— Previous state- 
ment of witness— Statement, use of, to discredit wit- 
ness. 

A previous statement of a witness made before a 
Magistrate who first started to try the east cannot be 
used to discredit the evidence given by the witness at 
the eventual trial before another Magistrate, unless 
the statement has been brought into evidence after 
cross-examination. 

Criminal appeal from an order of the 
Magistrate, First Class, Kasur, dated the 
18th November 1924. 

Dr. Nand. Lai, for the Appellant. 

JUDGMENT.— The appellant Satvan 
Singh has been convicted under s. 3tj(i, 
Indian Penal Code, of having taken part in 
the abduction of Musammat Sham Kaur, and 
has been sentenced to seven years’ rigorous 
imprisonment with three months’ solitary 
confinement. 

The case against this appellant depends 
entirely upon his identification by Musammat 
Sham Kaur and by the brothers, Jiwan 
Singh and Khewan Singh. According to 
the prosecution evidence there is no doubt 
that Musammat Sham Kaur was abducted 
on the occasion in question and was forcibly 
kept in the custody of her abductors for 
about 22 days. During this time she could 
not have failed to have the faces of her 
captors well-impressed upon her memory. 
She stated in the witness-box that the man 
whom she took to be the appellant had 
sound eyes, whereas the appellant is blind 
in one eye. She also stated that Sawan 
Singh who took part in the abduction was 
not the appellant, though he resembled him. 
The only other witnesses for the prosecu- 
tion in this case are the brothers, Jiwan 
Singh and Khewan Singh. Jiwan Singh 
declared that he knew the appellant before 
and that he was present at the abduction, 
and he identified him in Court. Khewan 
Singh is not so definite in his evidence. 
He merely says that Sawan Singh and six 
others came to his house and forcibly 
dragged • the woman away. He does not 
a ate that Sawan Singh, who, he 
alleges, took -part in the abduction, is the 
appellant. He does not appear to have been 
asked to identify the appellant in Court, 
', wd no evidence of identification, beyond 
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the statement of Jiwan Singh, has been 
given by the prosecution. 

The learned Trial Judge refused to accept 
the evidence of Musammat Sham Kaur. as 
he considered that she “ has probably been 
won over." He appears to have contrasted 
the evidence given by her before him 
with a statement which she is alleged to 
have made before Mr. Sant Ram who 
started to try the case. The learned Trial 
Magistrate quite rightly held that this 
previous statement could not be given in 
evidence for the prosecution, but he seemed 
to think that he was justified in using it for 
purpose of discrediting the evidence which 
the witness gave before him. In this he is 
clearly wrong. The Crown could have asked 
leave to treat Musammat Sham Kaur as an 
hostile witness, if the Court had a reasonable 
belief that she was not speaking the truth, 
but no such application was made ; nor was 
Musammat Sham Kaur cross-examined 
upon her previous statement. The previous 
statement, therefore, has net been brought 
into evidence on cross-examination, and the 
Trial Magistrate was wrongin using material 
which has inno way been made evidence, for 
the purpose of contradicting the sworn 
testimony before him. The previous state- 
ment not having been made evidence, and 
not being on this record, I cannot take it 
into consideration. 

From the evidence which is before me I 
cannot hold that the prosecution have 
established the presence of the appellant at 
the abduction and I must accordingly accept 
his appeal, set aside the conviction and 
sentence imposed by the Trial Court and 
direct that he be set at liberty. 

N - n - Appeal accepted. 


PATNA HIGH COURT. 

Criminal Rbferbnce No. 51 of 19^5 
July 27, 1925. 

„ . .—Mr. Justice Sen. 

MAHARI DHANGAR — Petitioner 

terns 

BALDEO NARAIN— Opposite Party 

o r ,oUaJ;lVC f J t S Zl 

A complaint under s. 420 of the 1WI rvj 
»t by „ S«b.Di,i.i„l bJ 
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investigation and report. The Police made a report 
that the case was maliciously false and also tiled a 
complaint for the prosecution of the complainant for 
an offence under s. 211 of the Penal Code. The com- 
plainant thereupon put in a petition impugning the 
Police report and praying for an enquiry by a 
Judicial Officer. The Sub-Divisional Magistrate 
passed an order on this petition in the following 
words:— “Seven witnesses are present. To Mr. Q. for 
disposal.” On the matter coming up before Mr. Q. 
the latter did not examine any of the witnesses but 
after looking through the papers directed the Police 
Investigating Officer to submit a charge-sheet. The 
Sub-Divisional Officer thereupon passed an order 
re-calling the case from the file of Mr. Q. and making 
it over to another Magistrate with certain instructions 
as to how he should proceed: 

//e/d, (1) that the order passed by the Sub-Divisional 
Officer making over the case to Mr. (2. for disposal 
was one under s. 192 of the Cr. P. C., whereby the 
whole case was transferred to Mr. Q. and that it was, 
therefore, competent to the latter to pass an order in 
the case summoning the accused to appear before him; 

(2) that, therefore, the Sub-Divisional Officer's 
subsequent order re-calling the case from the file of 
Mr. Q. and making it over to another Magistrate was 
not justified; 

(3) that Mr. Q.’s order directing the Police Investigat- 
ing Officer to submit a charge-sheet was also without 
authority and should be set aside , leaving it to Mr. Q. 
to issue process against the accused in the U6ual way. 

Criminal reference made by the Sessions 
Judge, Purnea. 

Mr. B. P. Jamuar , for the Petitioner. 

Mr. S. Saran, for the Opposite Parly. 

JUDGMENT.— This is a Reference by 
the learned Sessions Judge of Purnea. It 
appeals that on the 3rd December 1924, one 
Mahan Dbaugar tiled a complaint before 
the Sub-Divicional Officer of Purnea in 
respect of an offence under s. 420 of the 
Indian Penal Oode. 'lhe Sub-Divisional 
Officer examined the complainant and passed 
an order in these teims:— "Examined com- 
plainant. 'lhe offence disclosed is cogniz- 
able. Sub- Inspector, Kazanehi Hat Poljce 
Station to investigate and report by 17th 
December 1924." The Police submitted a 
final report stating that the case was mali- 
ciously lalse and tiled a complaint for the 
prosecution of the complainant under s. 211 
of the Indian Penal Code. It is to be noted 
that the Sub-Divisional Officer did not take 
cognizance of the case under s. 211 of the 
Indian Penal Code but merely asked the 
accused to show cause on the 27th January 
1925 why he should not be prosecuted. 

At the same time the complainant in 
the case under s. 420 of the Indian Penal 
Code put in a petition impugning the 
Police report and piaying lor an enquiry 
by a Judicial Officer. This petition is 
under the law a complaint, 'lhe complain- 
ant was directed to adduce evidence on 
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the 10th February 1925. His witnesses, 
however, were not present on that day and 
he prayed for time. The case was there- 
upon adjourned to the 19th February 1925 
on which date seven of the witnesses were 
present. The Sub-Divisional Officer on that 
day passed the following order : — 

"Seven witnesses were present, To M. 
Fakhrul Hasan Qadri for disposal." 

Mr. Qadri did not examine any of the 
witnesses, being of opinion that it would 
be a waste of time to do so. But on look- 
ing into the Police report and hearing the 
Pleader of the complainant he directed the 
Investigating Officer to submit a charge- 
sheet in the case on the 12th March 1925. 

On lhe 12th March 1925 the Sub-Divi- 
sional Officer passed the order which has 
been recommended for revision by this 
Court. By that order the Sub-Divisional 
Officer purported to re call the case from 
the file of the Deputy Magistrate, Mr. ‘Qadri, 
and make it over to another Deputy Magis- 
trate, Mr. Duff, with certain inslructions as 
to how he should proceed. The order of 
the Duply Magistrate, Mr. Qadri, directing 
the Police to submit a charge sheet is also 
recommended for revision. The ground 
upon which such recommendation is made 
is that by his order dated the 12lh March 
1925 IraDsferring "the case" to Mr. Qadri 
for disposal the whole caseunders. 420 of 
the Indian Penal Code was transferred for 
disposal and the transfer must be deemed 
to have been made under s. 192. In that 
view the Deputy Magistrate, Mr. Qadri, 
had full 8eisin of the case and if he found n_ 
that there was a prima facie case he had 
the right to isbUe summons against the 
accused. As regards the order of the Deputy 
Magistrate upon the Police to sumbrt a 
charge-sheet it is stated that the Deputy 
Magistrate was not competent to make 
such an order and, therefore, it is re- 
commended that this order too should be set 


side 

It is, however, contended by learned 
'ounsel appearing against the letter of 
eference that the Su b- Divisional Officer s 
xplanation should be accepted to the effect 
hat all that Mr. Qadri was asked to do 
ias to enquire and report as to whether 
he Police report that the complaint was 
naliciously false was true or not. in* 
iuhstantive caseunders. 420 of the Indian 
J enal Code remained on the file of tne 
Sub-Divisional Officer and was not trans- 
erred to Mr. Qadri at all. Various argu- 



[ 901 . 0 . 1925 ] In re koppa 

ments have been advanced on this theory 
but it is unnecessary to enter into a con- 
sideration of the arguments as the mean- 
ing of the order dated the 12th March is 
quite plain on the face of it. It is not 
proper to decide this matter on the ex- 
planation submitted by the Sub-Divisional 
Officer and specialy in view of the fact 
that the terms of the order itself are quite 
clear. They show that the order was under 
s. 192 and that the whole* case was trans- 
ferred. Mr. Qadri, therefore, had full seisin 
of the case and the Sub-Divisional Officer 
could not re-call the case for the reasons 
shown in the order or transfer it to another 
Deputy Magistrate, much less with in- 
structions as to how he should deal with 
the case. In my opinion the view taken 
by the learned Sessions Judge is sound. 
The Reference is accepted and the order 
of the Sub-Divisional Officer dated the 1 2th 
March 1925 as well as the order of the 
Deputy Magistrate asking for a charge-sheet 
from the Police are set aside. 


z. K. 


Reference accepted. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 739 of 

1924. 

(Criminal Revision Petition No. 621 
of 1924.) 

April 17, 1925. 

Present:— Mr. Justice Devadoss. 

In re KUPPA MUDALI and others— 
Accused Nos. 1 to 7— Petiiionbks. 

Criminal Procedure Code ( Act V of l(S0S),s. SCO (1) 
—Depositions to he read immediately-Provisions, 
whether mandatory- X un-compliance— Illegality 
The terms of s. 360 (1) of the Cr. P. C. being 
mandatory, any violation or departure from the practice 
or procedure enjoined upon the Court is not merely nil 
irregularity which con be cured but an illegality It 
is not a compliance with the section for the Magis- 
trate to examine a number of witnesses and ask them 
to be in a room and then have the depositions rend 

aUogethSme^r “ ^ day ' Such 8 P rocedure is 
Petition, under es. 435 and 439 of the 
Cr. P. 0., 1898, praying the High Court to 
revise the judgment of the Court of Session 
of the Salem Division, in Criminal Appeals 
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Nos. 69 and 68 of 1921, preferred against 
thatof the Court of the Sub-Divisional First 
Class Magistrate, Sankari, in C. C. No. 28 of 
1924. 

Dr. Swaminathan and Mr. .1. V. K. 
Krishna Mcnon, for the Petitioners. 

The Public Prosecutor, for the Crown. 

ORDER.— This is an application to 
revise the order of the Sessions Judge of 
Salem. The point urged on behalf of the 
petitioners is that the depositions of wit- 
nesses were not read over to them as soon as 
the examination was over. In other words, 
the terms ofs. 3G0 [of the Cr. P. C. were 
not complied with. Report was called for 
from the Magistrate who tried the case, and 
in his report he says: ‘'In cases where the 
depositions are long and would take a con- 
siderable time of the Court if they were 
then and there read over and interpreted 
to the witnesses, what is done is to keep all 
the witnesses aside as soon as each of them 
is examined so as not to give them an 
opportunity to mingle with those that are 
not examined and the place so allotted is 
within the view of the accused and their 
Pleader. The depositions of these witnesses 
are read over and interpreted to them after 
the work in connection with 'the case for 
the day is over." This practice, though it 
may facilitate the work of the Court is not 
one which is sanctioned by s. 360 (1) of the 
Cr. P. C. Clause (1) ofs. 360 reads thus: “As 
the_evidence_ of each witness taken under 
s. 356 ors. 357 is completed, it shall be read 
hver to him in the presence of the accused, 
if in attendance, or of his Pleader, if he 
appears by Pleader, and shall, if necessary, 
be corrected." The direction here is man- 
datory and not directory. As each witness, 
evidence is completed it should be read 
over to him in the presence of the accused or 
his Pleader. It is not proper for the Magis- 
trate to examine a number of witnesses and 
ask them to be in a room and then have 
the depositions read over to them. The 
learned Public Prosecutor contends that 
this is only an irregularity and not an 
illegality and it is not shown that the 
accused have been prejudiced by such a 
procedure being adopted. This is not merely 
an irregularity I hold it an illegality 
for, the terms of the section being manda- 
tory any violation or departure from the 
practice or procedure enjoined upon the 

Court is not merely an irregularity but an 

illegality By having recourse to this 
practice the witness whose evidence wag 
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taken, say at 11 o'clock, or who closed his 
evidence at 12 o'clock, and whose evidence 
is being read over to him at 5 o’clock, after 
the day s work is over, might be able to 
improve upon his evidence and trv to get 
ins evidence corrected. It is not also fair 
to an honest witness not to have his deposi- 
tion read over soon after he made it, for, 
if the Magistrate has incorrectly recorded 
the deposition and if it is read over to the 
witness some hours after, the question 
would arise whether the witness is correct 
in his statement that he did not make such 
a statement but some other statement and 
whether the correction should be accepted 
or not. It is, I think, fair both to the 
witness as well as to the Magistrate who 
takes down the deposition as well as to 
the accused to have the deposition read 
over as soon as the examination of the 
witness is over. It would avoid a conflict 
between any recollection of the accused’s 
Pleader, the recollection of the prosecuting 
Counsel and the recollection of the Court as 
well as the recollection of the witness, seeing 
there are four different persons to be con- 
sidered in this connection, I think the pro- 
vision of s. 360 (1) is not only a salutary 
provision but is a provision intended for 
furtherance of justice. That being so, the 
procedure adopted by the Magistrate is an 
illegal procedure and I have no other course 
but that of setting aside the conviction 
and directing the Magistrate to re-try the 
case. 

v. n. v. Conviction set aside: 

s. D. 


LAHORE HIGH COURT. 

Criminal Revision No. 31) L ok 1925. 

April 21, 1925. 

Present:— Mr. Justice Harrison. 

WISHNU RAM— Petitioner 
versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of ISOS), s. 105- 
Claim disallowed by one Court— Fraudulent decree 
obtained from another Court— Court, which can start 
jrroceedings. 

Where a person after having a claim disallowed in 
one Court, obtains an ex parte decree in respect of 
the same from another Court, the institution of the 
second suit, and the obtaining of decree by fraudulent 
means, cannot be held to be an offence committed in 
relation to proceedings in the first Court, so as to 
Suable it to take action under e, 105, Cr. P. 0. The 
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action to be regular should be taken by the 
second Court, or by the Court to which both the 
Courts are subordinate. 

Criminal revision from the decision of 
the District and Sessions Judge, DeraGhazi 
Khan, dated the 31st January 1925. 

Mr. .1/. L. Puri, for the Petitioner. 

JUDGMENT.— The facts in this case 
are that Wishnu Ram instituted a suit for 
Rs. 113 in the Court of Sheikh Abdul Ali. 
He obtained a. decree for Rs. 44 and the 
suit regarding the remainder of the claim 
was dismissed. He then proceeded to 
present a fresh plaint in the Court of the 
Khosa Tamundar for recovery of two out 
of three items which had been disallowed 
and obtained an ex parte decree. The judg- 
ment-debtor brought these facts to the 
notice of the original Court which took 
action under s. 195, and made a complaint 
jn writing under s. 211), Indian Penal Code. 
The appeal was presented to the District 
Judge and was dismissed. The question 
is whether the institution of the second 
suit and the obtaining of a decree by 
fraudulent means, if proved, can be held 
to be an offence committed in relation 
to proceedings in the first Court. It is, of 
course, true to say that the dismissal of 
the claim in the first Court led to the 
prosecution of the second plaint in the 
sense that it preceded the prosecution, 
and that had the result of the first suit 
been a complete victory for the plaintiff, 
nothing more would have happened. At 
the same time, I think, it would be strain- 
ing the meaning of the words of the sec- 
tion to hold that the bringingof the second 
suit related to the previous proceedings 
in the sense in which those words are 
used in s. 195. The action, to be regular, 
should have been taken by the second 
Court or by the Court— whether it be 
that of the Senior Sub-Judge or of the 
Sessions Judge— to which they are both 
subordinate. 

I accept the application for revision and 
quash the proceedings hitherto taken. 


N. H. 


Application accepted. 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 685 of 1924. 
(Criminal Revision Petition No. 579 
of 1924). 

March 18, 1925. 

Present:— Mr. Justice Devadoss and 
Mr. Justice Wallace. 

BALIJEPPALLI SESHAYVA— Pf,titioner 


versus 

BALIJEPPALLI SUBBARAYl'DI alias 
SUBBA RAO— Respondent. 

Criminal Procedure Code (Art T of /.S'JM, sut. 1(H) t 
195, -W, l? O— Complaint, whit should contain- 
Fabrication of false evidence, complaint of—Xotice to 
accused. 

A complaint ought to contain particulars of the 
offence with which a man is charged. Therefore, no 
enquiry should be started on a complaint which dors 
not give sufficient particulars of the offence with which 
the accused is charged. 

In respect of a complaint under ft. 19.3. Penal Code, 
the false statement should be set out in detail. It 
should not be left to the Trying Court to find out what 
statements are false and what statements are not 
false. 

Before taking action against a person for fabrica- 
tion of false evidence, it is necessarv that he should he 
given an opportunity to substantiate his allegations 

Petition, under ss.435 and 439 of the Cr. 
P. C., 1898, praying the High Court to re- 
vise an order of the Court of the Session of 
the Kistna Division at Masulipatam, in Cri- 
minal Miscellaneous Petition No. 9 of 19=>4 
(Proceedings of the Joint Magistrate, Narosa- 
pur, in Miscellaneous Case No. 31 of 1923). 

Mr. C. Rama Rao, for the Petitioner. 

Mr. Ch. Raghava Rao, for the Respondent. 

The Public Prosecutor, for the Crown. 


. ORDER.— This is an application to r. 
vise the order of the Sessions Judge c 
Kistna. The contention of Mr. Rama Rao fc 
the petitioner is that no appeal lay fror 
the order of the Joint Magistrate as n 
complaint had been made by him. We hav 
sent for the complaint ; and from it it ar 
that he complained of an offe °ce unde 
s. 193 of the Indian Penal Code against fou 
persons Thq complaint does not give th 
particulars of the offence, nor does it men 
lion the offence which each of the acc” 8e " 
persons is stated to have committed. 1 
complaint ought to contain particulars o 
the offence with which a man is charged 
Though^ in the Indian procedure, there i: 

tlm* FWUsS S M a r j gular indictment as it 
the English procedure, yet a comnlnin 

ought to contain sufficient particulars^ U 

I ka offen.ee with- which a man is charged 

apdip the case of an offence under s. 193 
cpmplaiut ought to mention the particulars 
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for s. 193 consists of two parts, one relating 
to false statements and the other to the 
fabrication of the false evidence. If it is a 
false statement that is complained of, then 
the false statement should be set out in 
detail. It should not be left to the Trying 
Court to find out what statements are false 
and what statements are not false. A com- 
plaint should always contain sufficient 
materials to enable the Trying Court to 
proceed to trial without going through a lot 
of records for the purpose of finding out 
whether certain statements made by the 
accused persons are true or not. The com- 
plaint being a very unsatisfactory one, wo 
do not think it proper to interfere with the 
order of the Sessions Judge. The Sessions 
Judge has set aside the order of the Joint 
Magistrate and has directed him to with- 
draw the complaint on the ground that he 
did not give an opportunity to the persons 
against to prove their case in respect of the 
alleged fabrication of false evidence. Before 
taking action against a person for fabrica- 
tion of false evidence, it is necessary that 
lie should be given an opportunity to sub- 
stantiate his allegations. In this case, this 
course was not adopted by the Joint Magis- 
trate, and though the offences which the 
respondents are said to have committed are 
serious offences, we are not disposed to set 
aside the order of the Sessions Judge and to 
restore that of the Joint Magistrate for the 
simple reason that the complaint is a very 
unsatisfactory one; anj it is not proper that 
an enquiry should be started on a complaint 
\vluch does not give sufficient particulars 
of the offence with which the respondents 
are charged. 

We decline to interfere in revision with 
the order of the Sessions Judge and dismiss 
the petition. 

'■ N- '• Petition dismissed. 

S. D. , 


X1IAJTX1 tUUKT. 

Criminal Appeal No. 65 of 1925 
_ June 4, 1925. 

Present;- Justice Sir B. K. Mullick, Iv 
and Justice 8ir Jwala Prasad ICt 
RAM PERSHADTEWAHiSotX. 

Appellants 

versus 

r • ■ P'MPEROR— Respondent 

Cnnunal ProctiunCodt (dot 7 of M3 ), SiSi 
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Sessions Cast-Committing Magistrate, duty of-Crimi- 
'nil trial -Prosecution failing to prove story set up — 
Acquittal. 

\\ re in a criminal trial the prosecution fails to 
make out the case set up by it the accused are en- 
titled to an acquittal [p. C64, col. 2 ] 

In a Sessions case it is not sufficient for a Com- 
mitting Magistrate to say that a prima facie case has 
been made out and thus to relieve himself of further 
responsibility in the case. If the Police has not sent 
up all the material witnesses, it is the Committing 
Magistrate's duty to examine them himself in order 
to determine which side is speaking the truth, [ibid] 

Criminal appeal from a decision of the 
Sessions Judge, Saran, dated the 25th 
March 1925. 

Messrs. S. P. Varma and B. P.Jamuar, 
for the Appellants. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. 

Mullick, J.— About 6 a. m. on the 21st 
November last Ham Bodhan in the course 
of a quarrel in his village received an in- 
jury on the head from the result of which 
he died at 2 o’clock on that night in the 
hospital at Chapra. Within four hours of 
the assault his son Awadh Bihari lodged an 
information before the Sub-Inspector of 
Mirzapur thnna which is about seven miles 
away stating that early in the morning a 
buffalo belonging to the appellant Kuldip 
had trespassed into the mustard field of 
his father and that his father had seized 
the buffalo for the purpose of impounding 
it. Kuldip came and protested and there 
was then a struggle. The appellant Ram 
Prasad, who is the brother, and the appel- 
lant Nathuni, who is the nephew of Kuldip, 
were standing by with lathis and came to 
the assistance of Kuldip. The result was 
that Rim Bodhan was struck by Ram 
Prasad and Nathunion the head five or seven 
times. Awadh Bihari, who was in his house 
63 paces off, came up running and Kuldip 
gave him a thrust with the spear head 
of his lathi in the forearm. Thereupon 
the appellants went home with the buffalo 
and Ram Bodhan was carried home by his 
relatives and bv prosecution witness Ram 
Parsan Ojha. That was the story put for- 
ward by Awadh Bihari in his first informa- 
tion to the Police. 

At or about the same time that Awadh 
Bihari lodged his information, the appel- 
lants Ram Prasad and Nathuni also ap- 
peared at the thana and laid a counter- 
infor nation to the effect that at 6 a. m. that 
mor-iug the wife of Ram Prasad had had a 
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quarrel with the wife of Ram Bodhan in a 
rahar field to the east' of Ram Prasad’s 
house and that Ram Bodhan, Awadh 
Bihari, and Awadh Bihari’s brothers 
Mahadeo and Sita Ram and Ram Bodhan’s 
brother Jeo Bodhan, had come to the place 
with lathis and that when Ram Prasad and 
Nathuni interfered to protect Ram Prasad’s 
wife, they assaulted Ram Prasad most 
severely. Nathuni was also alleged to have 
been assaulted at the same time. Strange- 
ly how Ram Bodhan and Awadh Bihari 
came by their injuries was neither asked 
nor explained. 

After recording the two informations, 
the Sub-Inspector sent Ram Bodhan, who 
had been brought on a stretcher by Awadh 
Bihari, to the Chapra hospital. He also 
sent Awadh Bihari, Ram Prasad and 
Nathuni to the same place. The Sub- 
Inspector arrived at the place of occurrence 
on the evening of the same day. On the 
following morning he began an investiga- 
tion, but it does not appear that he did 
anything substantial. At 10 a. m. he receiv-* 
ed news that Ram Bodhan had died in 
hospital the previous night. But although 
the case had thus assumed a graver aspect 
he did not consider it his duty to make 
any serious investigation and he left the 
village that night. On the 23rd or 24th 
he did not go to the village at all and 
I must express my surprise that in a case 
of this description where there was a com- 
plaint and a counter-complaint and where 
everything depended upon a speedy in- 
vestigation for ascertaining which side was 
telling the truth, the Police took no action 
whatever for two days. However, on the 
25th November the Sub-Inspector returned 
and took up the investigation in earnest. In 
the result he decided upon sending up the 
appellants for trial and upon keeping the 
counter-case pending till the disposal of 
this case. 

Now the case must be decided upon the 
evidence adduced for the prosecution. The 
defence have called no evidence and have 
as usual run a grave risk in not doing so; 
but it seems hopeless to impress upon those, 
who are accused of serious charges in the 
Sessions Court, that it is necessary when 
they have a counter case to give some 
substantive evidence in support of it and 
that it is generally most dangerous for 
them to rely on the chance of finding dis- 
crepancies and loopholes in the prosecution 
evidence. However, it is fortunate for tho 
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appell mis in this case that there are cir- 
cumstances in the prosecution evidence 
which induce us to hold that the real as- 
sault took place not under a mohua tree 
near the mustard field but near the well 
to the east of Ram Prasad’s house as alleged 
by the defence. 

The prosecution witnesses are first of 
all a man named Bansi. lie states that 
he was going out for a necessary purpose 
early in the morning and he saw the assault. 
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named Kali Singh. Now this nun states 
that he was coming from his village which 
is to the north of Nautan to fetch some 
labourers whom he wished to employ. He 
also corroborates Ram Parson; but it is 
evident that he and the other two witnesses 
have attempted in the Sessions Court to 
make a much more definite case against 
Ram Prasad than they did before the 
Police. They now state that they are con- 
fident that Ram Prasad struck the fatal 


On the morning of the 22nd when the . blow; but before the Police they were not 

w . t . * . 1 TV 1\ I * . * 


Sub-Inspector took up the investigation he 
declined to make any statement whatso- 
ever though pressed to do so. He did not 
show the Sub-Inspector the mohua tree 
where drops of blood were found on the 
25th November by the Sub-Inspector. It 
is strongly contended on behalf of the pro- 
secution that the presence of these two 
blood stains at that place conclusively 
establishes the truth of the prosecution story. 

But the unfortunate part of it is that Bansi 
did not at the earliest moment disclose 

‘p h r. mp n r r P " C ! ° f T'TL' l ? fore ‘ he !>*> given that on the 17th November 
™.‘“- p contrary the Sub-Inspector Alvadu Bihari had impolmded , bs . 

.“S *. l°"gi“S 1° Kuldip and that on the 21at 


quite clear that Rim Prasad struck the 
fatal blow and the suggestion then made 
was that Nathuni and Ram Prasad were 
responsible jointly for the injury from 
which Ram Bodlian died. 

In the case of Ram Parsan and Kali 
Singh, the same difficulty arises as to the 
occurrence at the well. They ignore all 
knowledge of any assault at that place and 
it is clear that they cannot be accepted as 
impartial witnesses who have come for- 
ward to tell the whole truth. Evidence 


brother Mahadeo and the appellant Kuldip 
went with the Sub Inspector to the well 
and there pointed out large patches of 
blood on the ground and that they allowed 
the Sub-Inspector to take it as admitted 
that the well was the place where the fatal 
assault, was committed. In these circum- 
stances it is impossible to accept Bansi’s 
present statement that nothing took place 
at the well and that Ram Bodhan and 


October Awadh Bihari’s brother Sitaram 
had impounded another cow belonging to 
Kuldip. An attempt was made to show 
that the pound keeper was perjuring him- 
self, but I do not think that attempt has 
succeeded. In my opinion the learned 
Judge was right in accepting the allega- 
tion that the feelings between the parties 
had been strained for some time and that 
shortly before the 


Awadh Bihari received their injuries near ,“?lv h u- A ,T d . h 

the mahua tree. The distance between the “jff 

ever, was not the immediate motive for 
the occurrence of the 21st November. 


two places is not less than 97 paces and 
there can be no ground for contending 
that the places were so close that the dis- 
crepancy was not considered by Bansi to be 
material. 

The next witness for the prosecution is 
Ram Parsan Ojha. This witness states 


The question then is whether we are to 
accept the story told by Ram Prasad in the 
counter-information. It is obvious that 

™ alS d T °“ l thU^story, n and. e ^readhig ) the 11 accou , iit Vai it 
pui pose aud when he was at a distance of seems to me to be a much more natural’ one 

WPr JZ 9<l3 h m ^ B * d . han he ihan that told by Awadh B hari hhnself 

orfivfZif i? a V hUQ ! ^ur and to be more consistent iff 

or live times on his head with their lathis. 


He says that Ram Bodhan spun round on 
receiving the first blow and that the other 
blows were delivered after he fell. Accord- 
mg to him Awadh Bihari arrived after 
his father fell and received his injury 
because he remonstrated. 

• wwfolnf eye-witness is a Ha j put 


consistent with the cir- 
cumstances proved in this case. The al- 
legation is that 2.j years ago Ram Prasad 
was suspected of an intrigue with one of 

the daughters of Ram Bodhan in consequ- 
ence of which he had to go awav to Calcutta 
He had returned from Calcutta thre^ 
months before the oocurrence, but the 
old feud was still continuing and on the 
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morning 


in question a sudden quarrel 
broke out between the wife of Ram Bodhan 
and the wife of Ram Prasad. I do not 
think a story of this kind would have 
been- easily invented having regard to the 
fact that the appellants are Brahmins by 
caste. Awadh Bihari himself and as the 
other prosecution witnesses stoutly deny 
that Awadh Bihari had a sister called 
Sudama and that any such intrigue was 
ever suspected. He maintains that he had 
two sisters both of whom died 8 or 10 years 
before the occurrence. The concoction of 
a story of this kind requires time and as 
there was no delay at all in going to the 
Police, I think on the whole that it furnishes 
a better explanation for the assault than 
that put forward by the prosecution. That 
being so, the question is whether the blood 
patches near the well were the result of a 
fight as alleged by the defence. On this 
point we have the fact that Ram Prasad had 
no less than 11 injuries, 3 of which were 
lacerated wounds. His nose appears to 
have been very severely damaged and the 
other two lacerated wounds must have 
also bled considerably. Nathuni had three 
injuries, one of which was a lacerated 
wound, and although it had been contend- 
ed by the Crown that the above injuries 
were not sufficient to cause copious bleed- 
ing, I think the evidence establishes that 
the blood marks at the well were due to 
Ram Prasad’s and Nathuni’s injuries. 

On the other hand it is in evidence that 
Ram Prasad died of a fracture of the skull 
and that there was no external wound from 
which any blood could have flowed. The 
only injury on his side from which blood 
could have come was Awadh Bihari’s 
which was a trilling one and which certain- 
ly could not have produced the copious 
patches which the Sub-Inspector found 
near the well. On the 25th November two 
small spots of blood under the malm a tree 
were pointed out to the Sub-Inspector. 
They were about the size of a I anna bit 
each and the earth was scraped up and 
sent to the Chemical Examiner and the 
report is that they were caused by human 
blood. But it has to be remembered that 
on the 22nd November when the Sub- 
Inspector first came to the village Bansi 
did not point either the place or the mirks 
to him and in the circumstances the sug- 
gestion that the blood was subsequently 
put here for the purpose of creating evi- 
clenc. .hould, I think, be accepted. There- 


to I. C. 1925] 

fore we have now the position that while 
the account given by the defence has much, 
to support it, the evidence for the prosecu- 
tion is so deficient that? it cannot be safely 
accepted for the purpose of convicting the 
appellants. If the prosecution case is sub- 
stantially true, then they have only them- 
selves to thank for its failure. 

In this connection 1 think it necessary to 
point out that it was the duty of the Com- 
mitting Magistrate to make some investiga- 
tion into the truth of their story before he 
committed the appellants to the Sessions 
Court. It is not sufficient for Committing 
Magistrates to say that a prima facie case 
has been made out and thus to relieve them- 
selves of further responsibility. If the 
Police did not send up all the material 
witnesses, it was the Committing Magis- 
trate's duty to examine them himself in 
order to determine which side was speaking 
the truth. Here two clear cut cases were 
put forward by the respective sides, and 
from the Police dia»ies we find that there 
were apparently independent witnesses to 
support the account given by the appellants 
and the learned Magistrate might with very 
little trouble have reached the conclusion 
that it was advisable to try the counter- 
case first and to keep the present case pend- 
ing. If that procedure had been adopted, 
the appellants would either have been dis- 
charged or committed for trial with all 
the material evidence at the service of the 
Sessions Court. 

Therefore, in these circumstances being 
unable to say that the case put by the pro- 
secution is a true account of the manner in 
which Ram Bodhan came by his injuries I 
think there must be an acquittal. 

The learned Judge has set out the various 
submissions made to him at great length, 
but he has not met them by an adequate 
discussion of the evidence nor referred to 
the discrepancies between the depositions 
and the statements before the Police, nor 
has he considered the question whether hav- 
ing suppressed a material part of the pro- 
secution story the eye-witnesses on whom he 
relies can be trusted in respect of the 
assault upon Ram Bodhan. He thinks, and 
evidently the assessors also think so, that 
the assault took place in both places. But 
of this there is no evidence at all and we 
cannot proceed upon mere conjecture. - - 
The result, therefore, is that the , convl °" 
tioas and thesentences-will bs set aside-and 
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the appellants will he acquitted and set at 
liberty. 

Jwala Prasad, J.— I agree. 

z. K. Convictions set asiilc. 


MADRAS HIGH COURT. 

Criminal Miscellaneous Petition No. 735 

'of 1924. 

December 19, 1924. 

Present:— Sir Victor Murray Coutts- * 
Trotter, Kt., Chief Justice, and 
Mr. Justice Srinivasa Iyengar. 

M. SANYASAYVA NAIDU and others— 
Accused Nos. 5, 2 and 3— Respondents 

versus 

The PUBLIC PROSMCUTOR- -Petitioner. 

Criminal Procedure Code (.-Id I' 0/ IMS', .1. .'/J7— 
Bail— Jurisdiction of Court to order re-nrrest of 
accused— Principles governing grant of bail. 

Under sub-s. (5) of s. 197 of the Cr. P. C. a Court 
has ample jurisdiction in the exercise of its discre- 
tion to order the re-arrest of any person out on bail, 
if it feels that the circumstances warrant or demand 
such a course, (p. 605, col. 2.1 
On an application for bail, the Court is not called 
upon to conduct a preliminary trial of the ease and 
consider the probability of the accused's guilt or in- 
nocence. It would be entirely exceeding its function 
if it did that in any detail; but it mav incidentally 
have to look at the weight of the evidence against the 
accused as a necessary part of its proper function 
that is, to enquire whether the giving of thf bail as 
opposed to the arrest of the accused might lead to a 
real danger of his absconding and not appearing to 
take his trial or whether there is anv real reason to 
suppose that he is likely to -tamper with tiff witnesses 
who would he called agunst him. [p. fifio, col. ?; n. GUO 
• col, l.J . 1 1 

• Petition praying that for the reasons 
stated . therein in the affidavit filed there- 
with the High Court will be pleased to 
revoke the bail granted to the respondents 
hereia by the order of this Court, dated the 
15th December 1924, and made in Criminal 
Miscellaneous Petition No. 722 of 1924 and 
remand them to custody pending their 
trial in Sessions Case No. 41 of 1924 on the 
file of the Court of Session of the Viza^a- 
pgtam Division. 0 

Mr. K S. Krishnaswami Iyengar, for the 
Accused. 

-The Public. Prosecutor, for the Crown. 

. . JUDGMENT. 

Coufcts-Trotter, G. J.-I n this oase 
five persons were charged with the attempt- 
ed mnrrW the Su^CMlecW. The 


fir, 5 

before him by my learned brother in this 
Court. It was first argued that under the 
Code there was no power inherent in this 
Court to revise any such grant of bail. I 
have never been able to see the dilffeultv. 
Section 497 (1> of the Cr. P. (.’. runs as 
follows : — 

"When any person accused of any non- 
bailable offence is arrested or detained with- 
out warrant by an ollieer-in-charge of a 
Police Station, or appears or is brought 
before a Court, lie maybe released on bait." 

That is what happened here. By sub's 
(5) of that section the Courts therein de- 
scribed “may cause any person who has been 
released under this section to be arrested 
and may commit him to custody." I n the 
face of that, the argument that there is no 
power in this Court, whaterer change of 
circumstances may be proved before ‘it to 
revise the order granting bail seems lobe 
absolutely untenable. I hold that we have 
ample jurisdiction to exercise ourdiscre 
1,0,1 and ° rde / ‘he re-arrest of any person 
out on bail if we feel the circumstances 
wariant or demand such a course. 

In this case we are concerned with three 
men ; one is the 5th accused about whom 
most of the argument has been addressed 
to us. He is a retired Inspector of Police 
And he is alleged to have taken part in 

Z V tL 0,ten f e of attempted mur 

dei. Die 3rd accused is his son-in-law 

ft/ w ,n 1 an I iniportant position which 
he has forfeited; he was in the position of 

village Munsif. The 2nd accused 

of , the 5 ‘ h and - "1 ‘he absence of any- 
tluiio biought to our notice, we think that 
on the security which has been ordered 

he a may be allowed to be at liberty UR The 

th8 probability of the accused's guiU or In' 

rstio 1 ; ^ w 


accused as a necessary pan of whatl con 

ceive to be its proper function, hat is 
enquire whether thegivin-of 
opposed to the arrest of t)? a * 16 hail as 

lead to a re^da" ge r of hiTT 11 
aocussd- applied for STtSTSfartK *° take 

Wl wM-gMatsl- oq tlis ■ inforiaatio^thea suppose & £ , reastm “« 

1Uv0 v t° tamper 
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with the witnesses who would be called 


against him. In this case much has been 
said on the latter ground and it is sug- 
gested that a retired Police Inspector 
and a deposed village Munsif are people 
who would be in a strong position to in- 
fluence witnesses and make them resile 
from their testimony. I do not wish to 
put it on that ground ; I think it is safer 
to put it on this ground that here are two 
men of importance in their own walk of 
life charged with a very serious offence and 
that it is more than possible that they may 
take advantage of a release on bail to ab- 
scond and fail to take their trial. It is not 
to be overlooked that the hardship to which 
they are subject which, of course, is a matter 
which should weigh very greatly with any 
Court considering a question of this kind 
is not a very great one because their 
trial is fixed to take place not later than 
the 5th of January 1925. Had it been a 
question of waiting in jail for months 
pending the trial, speaking for myself, I 
might have come to a dilferent conclusion 
but this is a short time, and I understand 
that the prisoners are given every oppor- 
tunity in the prisons of this country, as 
they are in prisons in England, of seeing 
legal advisers, giving them full instructions 
and consulting them. In any case I should 
like to say that I trust the Jail Authorities 
in this case will give these prisoners the 
fullest opportunity and the fullest latitude 
to take any legal advise they may require. 
On the grounds I have given, I think this 
is a case where good cause has been shown 
for not allowing these men to be on bail, 
for a very short time must elapse between 
now and their trial. 

The order will be that they be arrested. 
The bail bonds with regard to the 3rd 
and the 5th accused, if executed, will be 
cancelled. 

With regard to the 2nd accused the order 
will stand and I think one may not inappro- 
priately remark that the 2nd accused will 
have ample facilities for being in constant 
communication with the 5th accused. 

Srinivasa Iyengar, J.— I agree. 

v. n. v. ra Bail order revoked in part. 

z. K. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 639 of 1924. 
April 24, 1925. 

Present: — Mr. Justice Krishnan. 
RAMALINGA IYER— Complainant- 

Petitioner 

vtvsus 

BlTDDA VARADARAJULU IYER and 
others— Accused— Respondents. 

Criminal Procedure Code (Act V of 1S98), s. Stf 
— Composition of offence , what is— Agreement to refer 
to arbitration, whether amounts to composition— Com- 
promise of civil and criminal cases , difference between. 

The compounding of an offence supposes an agree- 
ment by which the parties have settled their differ- 
ences and in the more usual acceptation of the term 
implies that the prosecutor has received some con- 
sideration or gratification for dropping the prosecu- 
tion. At any rate the arrangement must be one by 
which the parties have settled their differences and 
not a mere arrangement to settle the disputes in 
future as the result of some action either by them- 
selves or by the arbitrators and some decision arrived 
at by themselves or by third parties, [p. 667, col. 2.1 

The mere signing of an agreement to refer the 
subject-matter of certain criminal proceedings to 
arbitration does not amount to a composition of the 
offence under s. 315, Cr. P. C., and does not oust 
the jurisdiction of the Magistrate to try the case, 
[p. 667, col. 1.] 

A muchilika is only one step towards the composi- 
tion of the offence between the parties. It is only if 
the muchilika is carried out and according to its 
terms an award is arrived at, that there would be a 
complete composition in the case. Till that is done, 
the mere agreement or muchilika is only a prelimi- 
nary 6tep towards composition and not the composition 
itself. Ip. 667, col. 1.] 

Criminal cases do not stand on the same footing ns 
civil cases in the matter of settlement. A criminal 
case is not a matter between parties as a civil case 
is. A Magistrate is not bound to recognize a refer- 
ence to arbitration and wait for the arbitrators to 
make the award though it will be reasonable to do 
so. If he does not choose to wait he will not l»e 
doing anything illegal. But if he chooses to wait 
and then’there is an award, that award may amount 
to a compounding of the offence in question and if it 
is an offence compoundable under s. 345, effect will t>e 
given to such compounding. But till the actual com- 
pounding takes place the Magistrate is not bound at 
all to stay his hands but may go on with the trial 
of the case. (p. 667, col. 2.] _ , 

Murray v Queen-Empress. 21 C. 103; 10 Ind. Dec. 
(x. 8.) 701, relied upon. 

Petition, under ss. 435 and 439 of the Cr. 
P. C., 1898, praying the High Court to revise 
an order of the Court of the Sub-Divisional 
First Class Magistrate, Salem, in Calendar 
Case No. 30 of 1924, dated the 30th June 

1924. , . . .. 

Mr. N. C. Vijiaraghavachanar, for the 

Petitioner. p 

Mr. Salem Ramasami Iyer, for the Ke- 

SP QRDER.— In this case a complaint was 
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filed by one Ramalingier who is the peti- 
tioner before me against a number of accus- 
ed for defamation and the case was tried by 
the Sub-Divisional Magistrate of Salem. 
After the charge had been framed in the 
case against the accused, the Magistrate 
dismissed the complaint on the ground that 
the offence had been compounded. It is 
contended before me that the Magistrate 
was in error in thinking that there was any 
completed composition of the offence in the 
case. What happened was that some media- 
tors advising the parties induced them to 
enter into a muchilika. The terms of the 
agreement are set out by the Magistrate in 
his order. It says “we agree that you, the 
panchayatdarx should inquire into’ all our 
disputes, namely, (1) theone in 0. S. No. 53 
of 1923 on the file of the Second Additional 
District Munsif, Salem, (2) theone in O.S. No. 
211 of 1922 onthefileof the Principal District 
Munsif, Salem and (3) the one in C. C. No. 
30 of 1924 on the file of the Sub-Divisional 
Magistrate, Salem” that is this case. The 
arbitrators are asked to make inquiries in 
regard to these cases and pass a decision 
within 15 days. No doubt this muchilika is 
signed by both the parties. As a matter of 
fact no arbitration took place in accordance 
with it and no award has been passed by 
the arbitrators. But it was argued before 
the Sub-Divisional Magistrate that the very 
signing of the muchilika amounted to a 
composition of the offence under s. 500, 
Indian Penal Code, which was being tried 
by him and that his jurisdiction was ousted 
and that he was bound to act under s. 345, 
Cr. P. C., and pass an order of dismissal. It 
seems to me that the Sub-Divisional Magis- 
trate has taken wrong view of the position 
altogether in accepting that argument. 
The muchilika was only one step towards 
the composition of the offence between the 
parties. It is only if the muchilika is carri- 
ed out and according to its terms an award 
is arrived at that there will be complete 
composition in the case. Till that is done 
the mere agreement or muchilika is only, as 
has been argued before the lower Court, a 
preliminary step towards composition and 
not the composition itself. There is noth- 
ing whatsoever in the muchilika to show 
that the parties intended that the mere 
signing of it was to have the effect of com- 
pounding the offence. They expected the 
arbitrators to act and to make an award in 
15 days and on that award being made no 
doubt tlje orimioftl case will be treated as 


compounded; but till that is done, I can- 
not see how the case can be treated as 
compounded at all. As put by Mr. Justice 
Trevelyan in Murray v. Queen-Empress (1), 
“the compounding of an offence supposes 
au arrangement by which the parties have 
settled their differences and in the more 
usual acceptance of the term implies that 
the prosecutor has received some considera- 
tion or gratification for dropping the 
prosecution.” At any rate the arrangement 
must be one by which the parties have 
settled their differences and not a mere 
arrangement to settle the disputes in 
future as the result of some action either 
by themselves or by the arbitrators and 
some decision arrived at by themselves or 
by third parties. In this case till action is 
'.aken by the arbitrators and some decision 
is arrived at by them it is not possible 
to hold that the parties settled their 
differences. There is no question here of 
two tribunals carrying on the trial of the 
same case at the same time.- The Magis- 
trate had granted an adjournment for 
15 days and he was not going oil with 
the case. If within that time the award 
had been passed, no doubt there would 
have been a proper composition, of the 
case lint no such award having been passed 
the arbitration failed and there was 
nothing more to be done than for the 
Magistrate to go on with the case. It must 
be remembered that criminal cases do not 
stand on the same footing as civil cases in 
the matter of settlement. A criminal case 
is not a matter between parties as a civil 
case is. It seems to me that a Magistrate 
is not bound to recognise a reference to 
arbitration and wait for the arbitrators to 
make the award though it will be reason- 
able to do so. If he does not choose to wait 
lie will not be doing anything illegal. But 
if he chooses to wait and then there is an 
award, that award may amount to a com- 
pounding of the offence in question and 
if it is an offence compoundable under s. 
315 effect will be given to such compound- 
ing, But till the actual compounding 
takes place the Magistrate is not bound at 
all to stay his hands but may go on with the 
trial of the case himself. In the present 
case, as I have said already, there is nothing 
in the muchilika to show that the mere 
giving of the muchilika was to be treated 
as compounding the offence. In these oir- 
ourastances I must set aside the order of 
(I) 21 0. 103; 10 lad. Doc. [x. 6.) 701, 
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the Magistrate and direct him to take the 
case on to his tile and go on with the trial 
of the case from where he left it off and 
complete it without further delay. 

V. N. V. 

s.d. Order set aside. 


LAHORE HIGH COURT. 

Criminal Revision No. 285) of 15)25. 
June 15. 15)25. 

l } resent: — Mr. Justice Broadway. 

Mehr XUR MOHAMMAD— Complainant 

—Petitioner 

versus 

NUR MUHAMMAD and others— Accused- 

Respondents. 

Criminal Procedure Code (Act 1’ of ISO 6), s. 1,30— 
Acquittal , revision against— lliyh Court, interference 

in- 

The Dish Court will not interfere with orders of 
acquittal in the exercise of its revisional jurisdiction, 
unless there are very special circumstances calling for 
interference. 

Sergeant Sounder son v. Mr. Wilson, 10 P. R. 11)00 
Cr. and Emperor v. Aclihar Singh, 81 lud. Cas. 517; 5 
L. 1G; 25 Cr. L. J. 931; (15)21; A. I It. (L.) 151. referred 
to. 

Criminal revision from an order of the 
Sub- Judge, Multan, dated the 22nd October 
1924. 

Mr. Abdul Aziz, for the Petitioner. 

Dr. Hand Lai, for the Respondents. 

JUDGMENT. —This is a petition under 
s. 439 of the Cr. P. C. in which I am asked 
by the petitioner to set aside an order of 
tlie learned Sessions Judge of the Multan 
Division acquitting -the respondents of 
charges under ss. 302, 307, 148, Indian 
Penal Code. 

1 have been taken through this judgment 
by Mr. Abdul Aziz for the petitioner and 
Dr. Nand Lai for the respondents, and have 
come to the conclusion that this petition 
must be dismissed. 

The judgment shows that the learned 
Sessions Judge has considered carefully 
all the questions arising in the case. After 
giving due weight to all the evidence on 
the record he has come to the conclusion 
that the story for the prosecution was not 
true but that the correct version was that 
given by the respondents and he has fur- 
ther come to the conclusion that in using 
a gun Nur Mohammed Hiraj was acting in 
self defence. There can be no doubt, in 
mv opinion, that on the findings arrived 
at[ -he conclusions are correct. Further it 
has been repeatedly laid down that this 
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Court will not interfere with orders of 
acquittal in the exercise of revisional juris-' 
diction unless there are very special circum- 
stances calling for interference. In this 
connection reference may be made to 
Sergeant Saundcrson v. Mr. Wilson (1) and 
Emperor v. Aclihar Singh (2). 

After giving due weight to Mr. Abdul 
Aziz’s arguments I am unable to see any 
special circumstances which would warrant 
my departing from the established prac- 
tice of this Court in such matters. I, there- 
fore, dismiss this petition. 

n. h. Petition dismissed. 

(1) 10 P. R. 1900 Cr. 

(2) 81 Ind. Cas. 517; 5 L. 1G; 25 Cr. L. J. 931; 1924) 
A. I. 11. (L.) 451. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 756 of 1924. 

(Criminal Revision Petition No. 683 of 

1924.) 

April 24, 1925. 

Present:— Mr. Justice Krishnan. 
NARAYAN REDDY and others— Accused 

—Petitioneri 

vcvsus 

ENUMULA. BOJAMM A— Complainant 
—Respondent. 

Criminal Procedure Code (Act V of 1S9S ), 8. 350— 
“De novo trial,'' meanhig and object of. 

A dc novo trial means a new trial from the very 
beginning of the ense. The object of granting a de 
novo trial is to enable the Magistrate who hears the 
case to see the way in which the witnesses give 
evidence before him. to mark their demeanour, and 
thereby to be in a position to judge of their credibil- 
ity. tint object is lost if the witnesses are not 
examined again but are only allowed to be cross- 
examined by the accused. Such a course is not in 
accordance with the provisions of s. 350, Cr. P. C. 

Hnin Yinv. Than Pe, 44 lad Cas. 337; 9 L. lb 11. 
92; 19 Cr. L. J. 321; 11 Bur. L. T. 58 and Sobh Nath 
Singh v. Emperor, 12 O. W. N. 138; G Cr. L. J. 431, 
relied upon. , n d ,j 

Even if no objection is taken to the course oi 
merely allowing the witnesses to be cross-examined 
further, still the trial is vitiated. . • 

Sobh Nath Siiyjh v. Iimpcror , 12 0. W. N. 13>; G 
Cr. L. J. 431, relied upon. . c 

Petition, under ss. 435 and 439 of the Cr. 
P. C., 1898, praying theHigh Court to revise 
the judgment of the Court of the Sub-Divi- 
sional Magistrate of Dharmavaram, in Cri- 
minal Appeal No. 20 of 1924, preferred 
against the judgment of the Court. Of the 
Stationary Sub-Magistrate, Kadiri, in C. C. 
No. 141 of P 24, ‘ ' .• . V . ; ; 

Messrs. Imamuddin and llafiuddm, for 
the Petitioners. - J, 
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KENT 


• The Public Prosecutor, for the Crown. 

ORDER.— In this case an unfortunate 
error has crept in the procedure which has 
vitiated the trial. It resulted from the too 
frequent transfers of the Magistrates con- 
cerned in this case. The First Magistrate 
that tried the case framed the charge when he 
was transferred. When another Magistrate 
took up the case, an application was made 
to that Magistrate to order a trial de novo 
under s. 350, proviso (a) and that Magis- 
trate ordered a de novo trial accordingly. 
But, before the trial began, that Magistrate 
was also transferred, and a Third Magistrate, 
a new man, was appointed as the Sub-Magis- 
trate of the place when he took up the 
case for trial, his attention was drawn to 
the order passed by his predecessor grant- 
ing a de novo trial ; but iustead of grant- 
ing a de novo trial, what he did was merely 
to re-eall the prosecution witnesses and give 
leave to the accused’s Vakil to cross-examine 
those witnesses. This is not the meaning 
of ‘de tiovo' trial. De novo trial means a 
new trial from the very beginning of the 
case. _ The object of granting a de novo 
trial is to enable the Magistrate who hears 
the case to seethe way in which the witnesses 
give evidence before him, to mark their 
demeanour, and thereby to be in a position 
to judge of their credibility. That object 
is lost if the witnesses are not examined 
again but are only allowed to be cross-ex- 
amined by the accused. Such a course is 
no $ ln accordance with the provisions of 
s. 3o0, and in two cases to which my atten- 
tion has been drawn, their Lordships have 
set aside the trial and ordered a new trial 
under similar circumstances: see llnin Yin 
v. 1 han Pc (1) and Sobh Nath Singh v. 
hmperor (2). In the latter case their Lord- 
ships of the Calcutta High Court went to 
the length of holding that even if no ob- 
jection was taken to the course adopted of 
merely allowing the witnesses to be cross- 
examined further, still the trial is vitiated. 
Here apparently the accused wanted to have 
the witnesses examined from the very first 
but that was not allowed by the Magistrate. 
This error in the procedure has vitiated 
n !r am > therefore, constrained to 

?b I?/ 6 lh $ c ° nvictl L ons of the accused in 
this case and direct them to he re-tried for 

the offences charged against them. 

• • t * * • 

SB 6 ' ** & L B * 92 -' 19 CM. J. 321; 

■ <2)12 (i. W. N. 138; 6 Or. L. J. 431. 


v. rent. *869 

The papers will be sent lo the Stationary 
Sub-Magistrate, Kadiri, for re-trial of the 
case. 

v. x. v. fir- trial ordered 

s. D. 


MADRAS HIGH COURT, 

Criminal Revimux Cask No. 98 of ltl25. 

(Criminal Revision Petition Xu. !)() 
of 1925.) 

March 27, 1925. 

Present:— Mr. Justice Devadoss. 

Mr. E. C. KENT— Petitioner 
versus 

Mrs. K. E. L. KENT— Respondent. 

Criminal Procedure Code (.let V of ISIK S», s. 
MainUnana of wives and children— R$. mo, whether 
can be a wanted t« each wife and child -"In the 
whole," meaning of— Alimony, grant of, by English 
Court, whet hi r •lists jurisdiction of Magistrate under 
s. iSS. 

Under s. 1SX. Cr. 1\ C\, every wife and every 
legitimate child and every illegitimate child can be 
awarded upto Rs. 100 provided the husband «,r the 
father has the means to pay the amount. The words 
“Rs. 100 in the whole” in the section do not mean 
that a Magistrate cann.-t award more than Rs. 100 in 
all fur the support of the wife and the children what- 
ever their number. What the words mean is that 
only a sum of money not exceeding Rs. 100 should be 
ordered to be paid and no other payment either in 
the shape of fees or medical expenses, etc., should be 
ordered to be paid. [p. 071, cols. 1 & 2.J 
All that has to be proved in order to give jurisdic- 
tion to a Magistrate under s. 188, Cr. l\ C„ is that the 
child is unable to maintain itself and that the father 
neglected or refused to maintain it, and in the case of 
the wife that the husband refused or neglected to 
maintain her liven u grown up child, if unable t«> 
maintain itself, is entitled to get maintenance from 
the father if he has the means, [p. G71. col. 2. 

lud. (.’as. -Hi!); 

\r ;t T ■ fi v°?v T ltcrof petition of 

n R 11 K - - 37 . followed. 

I hat there has been no neglect to maintain the wife 
und children is a question of fact. Uut a mere oiler 
to maintain is not sufficient, [ibid.] 

The existence of an order for alimony bv the Eng- 
lish Divorce Court is not sufficient to oust the juris- 
diction of a Magistrate under s. 488, C’r. P. C\, since 
a mere order for maintenance is not equivalent to 
maintaining the wife. [p. G72, col. l.J 

Petition under S8 ‘ 435 and *39 of the 
Cr. P. 0., 1898, praying the High Court to 
revise an order of the Court of the District 
Magistrate Civil and Militarv Station 
Bangalore, in Mis. C. C. No. 18 of 1924 * 

Mr. Mockctt, for the Petitioner. 

J h tLX c oiSs utor and Ur - Thom *»■ 

directing the pV&MoTay ft 
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month under s. 488 of the Cr. P. C. The 
petitioner is a well-to-do planter who 
neglected to maintain his wife and two 
children. The wife made an application 
to the District Magistrate and he has 
passed the order which is sought to be 
revised. 

The first contention on behalf of the 
petitioner is that under s. 488 the Magis- 
trate has jurisdiction to award only Rs. 100 
in all for the support of the wife and the 
children. Mr. Mcckett who appears for 
the petitioner relies upon the words “Rs.100 
in the whole ” and argues that the Magis- 
trate cannot award more than Rs. 100 in 
all for the support of the wife and the 
children and that the award by the Magis- 
trate of Rs. 300, Rs. 100 for the wife and 
Rs. 100 for each of the children is ultra 
vires. Clause (1) of s. 488 reads as follows: — 

“If any person having sufficient means 
neglects or refuses to maintain his wife 
or his legitimate or illegitimate child unable 
to maintain itself, the District Magistrate, 
etc., may, on proof of such neglect or re- 
fusal, order such person to make a monthly 
allowance for the maintenance of his wife 


mT - [ 90 1 . 0 . 1925 ] 

and gets Rs. 100 and if he afterwards re- 
fuses or neglects to maintain any of the 
other wives and children they would be 
helpless, and if he refuses to maintain all 
the four wives at the same time, is it to 
be said that the section requires that all 
the four wives should apply by a joint 
petition for payment of maintenance to 
them and their children. Supposing a 
European has legitimate children by a 
deceased wife, and children by a living 
wife and also illegitimate children, suppos- 
ing the illegitimate children obtain an 
order for their maintenance and the Magis- 
trate directs the payment of Rs. 100 for 
their maintenance and if the man after 
sometime refuses to maintain his legiti- 
mate children by the deceased wife, are 
they to be without any remedy? And 
still further, if he refuses to maintain his 
wife and legitimate children are they to be 
without any remedy? I think the conten- 
tion that a person can only be ordered to 
pay Rs. 100 for the support of his illegiti- 
mate children, for the support of the living 
wife and her children is, on the face of it, 
an untenable one. 


or such child, at such monthly rate, not Mr. Mockett relied upon the summary 
exceeding one hundred rupees in the jurisdiction of Magistrate’s Act, 58 & 59 
whole, as such Magistrate thinks fit." Viet. Chap. 39, s. 5, cl. (c) and contended 

To contend that when a woman makes an that the sum awardable under that section 
application for herself and for her children was for the maintenance of the wife and 


she could only be given Rs. 100 for the 
maintenance of herself and of her children 
whatever be their number, is opposed to 
the clear wording of the section. If the 
petitioner's construction of the section is 
correct, it would amount to this; if a per- 
son has an illegitimate child and an ap- 
plication is made under this section and 
Rs. 100 is awarded to that child and if 


the children with her, and a Magistrate 
has no power to award more than £2 a 
week. Section 5, cl. (c), gives the Court 
of summary jurisdiction power to make 
an order among other things for the legal 
custody of the children under 1C years of 
age, and an order for the maintenance 
under cl. (c) which is as follows:— “A pro- 
vision that the husband shall pay to the 


that person afterwards refuses to maintain 
his wife and his legitimate children, the 
wife and the legitimate children would 
have no remedy against him, for the sum 
of Rs. 100 has already been awarded for 
the support of the illegitimate child, and 
no further order can be made on behalf 
of the wife and legitimate children as no 
Magistrate can award more than Rs. 100 
for all the persons whom he is bound to 
maintain. 

This section was enacted to suit Indian 
conditions. A Muhammadan can legally 
marry four wives, at the same time sup- 
pciug he neglects or refuses to maintain 
or wife and her children and supposing 
she obtains an order under this section 


applicant personally, or for her use, to any 
officer of the Court or third person on 
her behalf, such weekly sum not exceed- 
ing £ 2 as the Court shall, having regard 
to the means both of the husband and the 
wife, consider reasonable.’’ There is no 
provision in this section for the payment 
of any amount for the maintenance of any 
child unable to maintain itself. But the 
Justices in considering what amount should 
be awarded to the wife may take into 
consideration what would be required for 
the maintenance of the child or children 
in the custody of the wife. The maximum 
is fixed at £2 a week as the object of the 
Act is to give relief to the wife. Ihere 
are other enactments like (he Bastardy Act 
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and the Poor Law Act under which a 
father could be made to pay maintenance 
for his illegitimate and legitimate child- 
ren. 

The case of Hill v. Hull (1) does not 
help the petitioner. Sir Francis Jeune, 
President of the Probate Division observes 
as follows at page 142*: “ Therefore, the 
whole sum ordered is to be paid to the ap- 
plicant personally. There is in the Act 
no express power to order that sums shall 
be paid for children, even the children of 
his (the husband’s) own marriage. But, in 
considering what amount should be ordered 
to be paid by the husband, if the Justices 
were right in taking into account the ex- 
penses of maintaining any child or child- 
ren of the marriage, they would be equally 
justified in taking into account the ex- 
penses in respect of children whom the 
husband, under the Poor Law at any rate, 
was legally liable to maintain, and they 
were right in ordering such amount to be 
paid— as only it could be paid— to the 
wife." 58 & 59 , Viet. Chap. 39 was spe- 
cially enacted for giving speedy relief to 
married women who on account of deser- 
tion or neglect on the part of their hus- 
bands to maintain them, have to seek 
speedy remedy for provision for maintain- 
ing themselves. That Act is not similar 
to s. 488 which specially provides for the 
maintenance of “ wife and child legitimate 
or illegitimate, which is unable to maintain 
itself." 

In considering what amount should be 
paid for the wife it need not be taken 
into consideration whether she has chil- 
dren to be maintained or not. The position 
of the husband and his means and the 
position of the wife alone should be con- 
sidered. In the case of each child the 
needs of the child should be considered. 
Ihe words “in the whole" mean that only 
a sum of money not exceeding Rs. 1(JU 
should be ordered to be paid and no 
other payment either in the shape of 
fees or medical expenses, etc., should be 
ordered to be paid ; nor can the Magistrate 
order the husband to provide a house for 
the wife. It is to prevent the Magistrate 
making an order that the husband should 
pay so much for the schooling of the child- 
ren, or so much for clothing or so much 
lor medical expenses and so on, that the 

vage ot (iWZ) 
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words “ in the whole ’’ have been put into 
the section. The Magistrate can only order 
one sum not exceeding Rs. 1(10 to be paid 
for the wife and for each of the children 
unable to maintain itself. 

The section speaks of “ wife or his legi- 
timate or illegitimate child " and does not 
speak of “wife and child." The words 
have to be given their plain meaning. To 
construe the words as meaning wife and 
children is opposed to all rules of construc- 
tion. If a man has the luxury of more wives 
than one, his liability to maintain them is 
not lessened thereby. Every wife and every 
legitimate child and every illegitimate 
child could be awarded upto Rs. 100 pro- 
vided the husband or the father has the 
means to pay the amount. 

The contention that s. 488 is modelled 
on the lines of 58 & 59 Viet. Chap. 39 
s. 5 cannot hold water. Section 488 of the 
Code of 1898 is not a new provision en- 
acted in 1893. The same provision was 
found in the Code of 1882 and the Codes 
of 1875 and 1872 and in Act XXV of 1&61, 
s. 316 contained a provision correspond- 
ing to that of s. 488, cl. (1). All that has 
to be proved in order to give jurisdiction 
to a Magistrate under s. 488 is that the 
child is unable to maintain itself and that 
the father neglected or refused to maintain 
it, and in the case of the wife that the 
husband refused or neglected to maintain 
her. Even a grown up child if unable to 
maintain itself, is entitled to get mainten- 
ance from the father if lie has the means: 
vide In re Parathy Valappil Moidecn (2) 
and In the matter of the petition of W B. 
Todd (3). 

The next contention urged by Mr. Mocket 
is that there has been no neglect to pay 
for the maintenance of the wife and chil- 
dren. This is a question of fact and the 
learned Magistrate has found that the peti- 
tioner herein has neglected to maintain 
his wife and children. A mere offer to 
maintain them is not sufficient, and Mr 
Mockett has admitted that nothing has 

j n for liie maintenance of the wife 
and - children for at least some years. There 
is nothing in this contention. 

The third contention raised by Mr 
Mockett is that there is an order of the 
Probate Divorce and Admiralty Division 
of the High Court in England whereby 

(2) 21 Ind. Oas. 469; 25 M. L. J 355- 14 M i m 
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the petitioner is directed to pay his wife 
so much alimony per month, and it is 
seriously urged before me that this order 
is a bar to an application under .s. 488 of 
the Cr. P. C. It is admitted that the wife 
finds it impossible to execute the order 
for alimony against the petitioner who is 
a planter in the Mysore State. Whether 
the order is executable or not is immate- 
rial for the present purpose. The section 
gives jurisdiction to the Magistrate to 
award maintenance if he is satisfied that 
a person has neglected or refused to main- 
tain his wife or child. The existence of 
the order is not sufficient to oust the juris- 
diction of the Magistrate for a mere order 
for maintenance is not equivalent to main- 
taining the wife ; and the order whatever 
may be its force or nature, cannot take 
away the Magistrate’s jurisdiction so long 
as the husband neglects or refuses to main- 


tain the wife. 

Reliance was placed upon Craxton v. Crax- 
ton (4), where Bargrave Deane, J„ observed: 
“There can be no desertion in law when a 
suit is pending, once the Divorce Court is 
seized with the matrimonial suit. Justices 
have no right to interfere in the matter. . . 
Here the President had actually made an 
order, how then can the justice claim to over- 
rule it." In that case an order for alimony had 
been made by the President of the Probate 
Division and the Justices could not, there- 
fore, pass an order under the Summary 
Jurisdiction Act. That case has no appli- 
cation to the present, for the proceedings 
in the Probate Division do not control the 
jurisdiction of a Magistrate in India 

As I have already observed, if it is 
proved to the satisfaction of the Magistrate 
under s. 488 that the husband has neg- 
lected to maintain his wife, the Magistrate 
has jurisdiction to order the husband to 
pay for the maintenance of his wife. In 
this case the order foralimony is unexecut- 
able Even if held to be executable, I am 
of opinion that so long as the husband 
does not maintain the wife either bv pay- 
ment of alimony or otherwise the Magis- 
trate’s jurisdiction to order him to pay 
maintenance is not taken away. 

The case of In rc Subbaramakkammah (o) 
does not help the petitioner. In that case 

a decree for monthly allowance or mainten- 
ance had been obtained in the High Court 
and that decree was in force and the wile 

(4) (11)07) 71 J. P. 390; 23 T. L. R. 527. 

(5) 2 Weir 615. 


could not get a further and separate order 
for maintenance from the Magistrate. The 
case would be different if the execution of 
the decree for maintenance had become 
barred or had become unexecutable. This 
was distinctly held so far back as 1872. 
In a case of John Mei setback (6), a Bench 
consisting of Sir Richard Couch, C. J., and 
Ainslie, J., held that a decision of the Civil 
Court refusing to enforce a contract or 
agreement against a man for the mainten- 
ance of a woman cannot conclude either 
the woman from applying or a Magistrate 
from making an order under s. 316 of the 
Cr. P. C., for the maintenance of their ille- 
gitimate daughter. The learned Chief 
Justice observed : “ The proceeding in 
the Civil Court was of a different nature: 
it was founded on an alleged contract, and 
the decision of the Civil Court, even if it 
had not proceeded, as it appears to have 
done, on the law of limitation, would not 
have concluded the woman from applying 
under s. 316 of the Cr. P. C., for the main- 
tenance of the illegitimate daughter. The 
only question in this case is whether the 
matter was so put before the Magistrate 
that he had jurisdiction to make the order 
under s. 316 for the maintenance of the 
illegitimate daughter. She stated in her 
petition that both she and the daughter 
were starving and required maintenance, 
and she asked for a Bum to be paid for 
maintenance. The Magistrate had power 
to make an order for the maintenance of 
the daughter." Under s. 316 of Act XX\ 
of 1861 (now s. 488) the only questions 
were whether the child was a child of the 
man and whether he had neglected to 
maintain the child, and on these facts 
being found, the Magistrate had jurisdic- 
tion to pass an order even though there 
was a previous contract between the man 
and the woman for payment of mainten- 
ance. 

Considering the position of the parties, 
the order for payment of Rs. 100 to each 
of the persons wife and two children us 
eminently a just order, 1 dismiss the 
petition ' with costs of the counter-peti- 
tioner. 

Counsel’s fee Rs. TOO. 

v. n. v. . , 

• s D Petition dismissed. 

(6) 17 W. R. Cr. 49. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2G73 

of 1922. 

April 24, 1925. 

Present .—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

MOHIN1 MOHAN SAHA CHOWDHl'RY 

and others— Plaintiffs— Appellants 

% 

versus 

MEAJAN a.\*d others — Defendants — 
Respondents. 

Landlord and tenant— Co-sharers~Suit by one co- 
akarer lo recover rent of entire holding, maintainabil- 
ity of— Person interested in particular area of holding, 
whether co-sharer. 

A holding cannot he split up or sub-divided with- 
out the consent of the tenant and a tenant has a right 
to insist that his holding should be kept intact in 
tha state in which it was first created. There is. 
however, nothing to prevent a co-sharer landlord 
from bringing a suit for the entire rent of the holding 
with a prayer that out of the entire rent decreed he 
may be allowed to recover his share of the rent, 
provided he makes the other co-sharers parties to the 
suit. fp. 673, col. 2; p. 674, col. I.) 

So far as a tenant is concerned he is liable to pay 
rent for the entire holding to the persons who have 
got the superior interest, although as between them- 
selves the co-sharers are entitled to make a division of 
area and of the rent. Ip. 674, col 2.] 

A person who has got an undivided share in the 
holding as well as a person who has become inter- 
ested in a particular area of the holding are both 
co-sharers in the holding and are entitled to maintain 
a suit to recover the entire rent of the holding 
making the other co-sharers parties to the suit. 
[ibid.] 

Appeal against a decree of the Sub- 
ordinate Judge, First Court, Backerganj, 
dated the 8th of July 1922, affirming that 
of the Munsif, Second Court at Patuakhali, 
dated the 15th of June 1921. 

Babus Shib Chandra Palit and B/ia- 
girath Chandra Das, for the Appellants. 

Babu Trailokya Nath Ghose, for the Re- 
spondents. 

JUDGMENT.— The suit out of which 
this appeal arises is based upon the 
following facts. There were five plots of 
land which were settled at a consolidated 
jama with the tenant-defendants by the 
pro forma defendants who claimed an 
exclusive title to the lands. The plaintiffs 
thereupon brought a suit against the pro 
forma defendants and the tenant-defendants 
claiming exclusive title to the land and 
for khas possession. The suit was decreed 
in the plaintiffs favour in the first Court 
and heir title to the lands was declared, 
but their c aim for khas possession was 
refused. The pro forma defendants pre- 
lorrod an appeal against that decision; 


l)?3 

and in the Appellate Court the plaintiffs 
and the pro forma defendants came to a 
compromise under wlii'-h the plaintiffs got 
three of the plots and the two remaining 
plots remained the properly of the pro 
forma defendants. The tenant defendants 
were parties in the suit as well as in the 
appeal, but they weie not parties to the 
compromise. Under the compromise the 
plaintiffs were to get Its. 10 per year as 
rent, the entire rent being Rs. 15 for the 
five plots. 

Thereafter the plaintiffs brought a suit 
against the tenants in which they claimed 
rent at Rs. 10 per year on account of the 
three plots in accordance with the com- 
promise above referred to. That suit was 
dismissed as not maintainable on the 
objection of the tenants that the plaintiffs 
were not entitled to a portion of the rent 
and the tenancy could not be sub-divided 
without their consent. 

The plaintiffs have brought the present 
suit for the entire rent of the jama making 
all the co-sharers parties with the prayer 
that out of the entire rent decreed they 
may be allowed to recover their sliuie of 
the rent at the rale of Rs. 10 per year. 
The Courts below have held that the 
present suit is also not maintainable. So 
the plaintiffs have appealed to this Court. 

It appears that the Courts below have 
not appreciated the scope and the frame 
of the present suit and were led away by 
considerations which did not really arise 
in the present suit. The learned Sub- 
ordinate Judge thinks that the effect of a 
decree in this suit would be splitting up of 
the defendants' tenancy and this could not 
be done on the authority of the case of 
Ruhecmuddy Akim v. Poorno Chumler Roy 
Chjwdhry (1) on which he relies. That 
case, apparently, has no bearing on tho 
present question. There the lands were 
let out by four agreements being thus 
constituted into four different holdings. 
The plaintiffs brought five suits against the 
tenants, thus converting four holdings 
into five, and it was held that this they 
could not do. The principle upon which 
that decision was based is now well-’ 
settled, that a holding cannot be split up ' 
or sub-divided without the consent of' 
the tenant and a tenant has a‘ right to 
insist that his holding should be kept in- 
tactin the state in which it was first created,- 

(1) 22 W. R. 33G, 
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J he real question in this case is whether the 
plaintiffs are entitled in the circumstances 
above set forth to maintain this action, 
that a co-sharer has a right to bring a suit 
for the entire rent by making his co- 
sharers parties to the suit is a question 
which cannot now be discussed being 
settled by several decisions of this Court 
which were accepted and approved by 
the Judicial Committee in the case o*f 
Pravxada Nath Roy v. Ramani Kanta Roy 
(2). This is a general right which is 
conferred upon a co-owner irrespective of 
the special provisions of the Bengal 
Tenancy Act. This is exactly what the 
plaintiffs have done in the present case. 
They have brought the suit as co-sharers 
with the pro forma defendants for the 
entire rent and prayed that their share 
of rent might be decreed to them. 

This raises a further question whether 
the plaintiffs can be called co-sharers in 
the common sense of the words. The 
learned ^ akil for the respondents has 
argued that a co-sharer is a person who 
has got an undivided share in the entire 
holding and a person who has got a 
divided share or the entire interest in a 
definite portion or area of a holding is 
not a person who is a co-sharer. No 
authority has been cited before us in 
support of that proposition. But there is 
an authority in support of the contrary 
view in Ishwar Chundcr Dutt v. Ram 
Krishna Dass (3). In that case the Full 
Bench held that a sale of a share in a 
tenure does not of itself effect a severance 
of the tenure or an apportionment 
of rent, but if the purchaser of a share 
desires to have such an apportionment he 
is entitled to enforce it and in laying down 
this proposition the learned Judges held 
that there was no difference between a 
case when a tenure was severed by differ- 
ent portions of its area being sold to 
different persons from that where it is 
sold to different persons in undivided 
shares. This decision is an authority for 
the view that a person who has got an 
undivided share in the holding as well as 
a person who has become interested in a 
particular area of the holding is entitled to 
maintain a suit for apportionment of rent. 

(2) 35 C. 331; 12 C. W. N. 249; 35 I. A. 73; 7 C. L. 

Z. 130; 10 Bom. L. R. 66; 18 M. L. J. 43; 3 M. L. T. 

151 (P C ) 

' (3) 5 O’. 902; 6 C. L R. 121; 3 Shome L. R. 132; 2 

Dec. [H. (.) 1182. 
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This view is in consonance with common 
sense. So far as the tenants are concerned 
they are liable to pay rent for the entire 
holding to persons who have got the supe- 
rior interest. In the present case, for in- 
stance, it is not denied that the tenants 
are liable to pay rent to the plaintiffs. As 
between co-sharers themselves there is no 
doubt a division of area and the rent. But 
so far as the tenants are concerned the 
holding is an undivided one and all the 
persons who are interested in the different 
areas comprising the holding are joint 
landlords in respect of the tenancy. We 
have been referred to several cases where 
it has been held that a co-sharer is not 
entitled to maintain a suit for his share of 
the rent without suing for apportionment. 
These cases have no bearing on the facts 
of the present case. 

We are accordingly of opinion that the 
view taken by the Court below isindefensi 
ble and that the appellants are entitled 
to maintain the present suit. In the above 
view this appeal is allowed. The decrees 
of the Courts below are set aside and the 
case remitted to the Court of first instance 
for trial on the merits. The appellants are 
entitled to the costs of this appeal. The 
costs of the Courts below will be at the 
discretion of the Trial Court, 
z. k. Appeal allowed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 90 of 1924. 

August 20, 1925. 

Present .—Mr. Simpson, A. J. C. 

JAI KARAN SINGH— Plaintiff 
—Appellant 
versus 

Mvsammat UMRAI KUNWAR and 
others— Defendants —Respondents. 

Hindu Law— Construction of document— Deed con- 
veying full proprietary rights to widow— Estate 
taken. 

If a deed purports to convey full proprietary rights 
to a Hindu widow it will be construed to convey such 
rights to her unless there is something in the context 
or surrounding circumstances to qualify such a mean- 
ing. It is not so qualified by the mere fact that the 
transferee is a widow, [p. 075, col. 2 J 

Surajmani v. Rabi Xath Ojha , 25 A. 351; A. W. X. 
(1903) 0G and Surajmani v. Rabi Xath Ojha, 3U A. 81; 
5 A. L. J. 67; 7 G. L. J. 131; 35 I. A. 17; 12 0. W. N. 
231 (P. C.), referred to. 



[DO I. 0. 1925] 

Second appeal against a decree of the 
District Judge, Fvzabad, dated the 24th No- 
vember 1923, upholding that of the Sub- 
ordinate Judge, Fyzabad, dated the 14th 
June 1923. 

Mr. Anant Prasad Nigam, for the Appel- 
lant. 

Mr. A. P, Sen, for Respondents Nos. 1, 5 
and 7 to 9. 

JUDGMENT.-This is a second civil 
appeal. The following is the pedigree— 

SUDISHTA SINGH 


Jaidat Singh = Jagniohan Singh Hubdar Singh 

Musammat 

L'rarai Kunwar, ( \ 

(defendant Ahbaran Mahndeo Singh, 
lN °- D Singh, (defendant 

(defendant No. a.) 

Baldeo Singh No. 8.) 

(died in lifetime 

of father). f : : 

Sripat Singh Jai Karan Singli, 

^ _J (plaintiff. 1 

lihowaui Singh. Ham Bharosc 

Singh. 
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Jai Karan Singh himself or any of the male 
co-sharers. This being so, it is not possible 
to cut down the rights of Musammat Umrai 
Kunwar. The old idea, expressed, for ex- 
ample, in Surajmani v. Rabi Kath Ojlia (1), 
has been distinctly disapproved of when 
that case was appealed to the Privy Coun- 
cil in Surajmani v Rabi Nath Ojha (2). 
The true doctrine is that if a deed purports 
to convey full proprietary rights to a 
Hindu widow it will be construed to convey 
full proprietary rights to her, unless there 
is anything in the context or surrounding 
circumstances to qualify such a meaning. 
It is not so qualified by the mere fact that 
she is a widow. This being so, the de- 
cision of the Court of Trial, that plaintiff’s 
suit must be dismissed, which was confirm- 
ed by the First Court of Appeal, is correct, 
and plaintiff's second appeal which is 
now before me must be dismissed with 
costs. 

z- k. Appeal dismissed. 

(1) 25 A. 351; A. W. N. (1803) 6G. 

<2)30 A-** 5 A. L. J. G7; 7 C. L. J. 131; 35 I. A. 
1«; HC.W.N. 231 (P. C.). 
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The suit was brought by Jai Karan Singh, 
for a declaration that a mortgage-deed and 
a deed of gift executed by Musammat 
Umrai Kunwar will not be binding after her 
death on the reversioners of her husband, 
fhe defence was that Musammat Umrai 
Kunwar was full owner of the property 
and did not hold as a Hindu widow. Her 
rights are based upon a deed Ex. A-l, dated 
16th May 1908. This is a deed of par- 
tition stamped and registered. The parties 
to it are Jai Karan Singli, along with 
Musammat Jannu Kunwar, the widow of 

rE J m cr h ’ 88 guardian of her two sons 
Bhowam Singh and Ram Bharose Singh 
making up the first party. The two sons 
of Jagmohan Singh, Ahbaran Singh de- 

ant d No 9°m»F nd Mahad f° 8b « h defend- 
3 9 making up the second party 

and Musammat Umrai Kunwar, who is 

l e S bed £ the wif ® of J aidat Singh de- 
ceased, making tip the third party. These 
are all described as co-sharers, and they 

Si 10 d i Vlde up t6e Property among 

them tW ,? ar . ag . ra P l1 J 1 confers on each of 
them the fullest right of ownership. There 

iB nothing in any part of the document on 

which it is possible to found a distinction 

between the right acquired by Musammat 

.Umrai Kunwar, and the right acquired by 

Vi*» - ... 


CALCUTTA HIGH COURT. 

Civil Rule No. 343 ok 1925. 

April 30, 1925. 

Present .—Mr. Justice Cuming. 
SARBA SUNDARI (BAXI) DASSI- 
Petitioner 
versus 

KAY— Opposite Party 

Cnil Procedure Code (,lct V of ISOS), O. IX rr • 
5- Absence of petitioner on dote of hearing- Dismissal 

%,rt U \' 0 "rJ 0r ■ dc ( au, ‘-} > PP<'S>tc parly not served, 
°f~ I) ' s ”."f sa b whether can be set aside. 

W here a petitioner hns failed to appear on the date 

£ r l0 i> n henr| ng°f his petition, r. 5 of O. IX of 
n I ‘, t ;, ,,D8 "° nppbcntion. The fact that the 
ninmions had not heen served on the opposite pnrtv 
is no ground for setting asido nn order of dismissal 
for default passed owing to the absence of the peti- 
tioner on the date of hearing. |p. G76, col. 1.1 P 

Rule against an order of the Court of the 
Sub-Judge at AssaDsol, in Re-hearing Case 

j S’ ?°** ( with him Babu A'aren- 
forthe’Petdio^er ^ ^arunamoy Ghost, 

o P ptu/rX k Chandm Sarkar ' !w 



(i '6 ALLY MOOLLA INDUSTRIAL 

JUDGMENT. — The facts of the case 


' C0E - ltd. V. ISMAIL. [90 1 0. 1925] 

take to rectify. It appears to me that the 
Court acted entirely without jurisdiction in 
setting aside the order, having found that 
the judgment-debtor did not come within 
the scope of 0. IX, r. 4, the section which 
provides for restoration of a case dismissed 
for default. As far as I can see the Sub- 
ordinate Judge had no jurisdiction. The 
order of the Subordinate Judge complained 
of is set aside and this Rule is made abso- 
lute with costs, the hearing fee being assess- 
ed at one gold mohur. 

K - Rule made absolute. 


out of which this Rule arises are as follows : 

Tne petitioner obtained a money-decree 
aghast the opposite party and in execution 
of tins decree certain properties belonging 
to the judgment-debtor opposite party were 
put up to sale and purchased by the peti- 
tioner decree-holder on the 26th March 1924. 
On the 25th April 1924, the opposite party 
put in an application under 0. XXI, r. 90, 
C. P. C., for setting aside the sale and 
various dates were lixed for the hearing 
of the case the last date fixed was the 
21st June 1924. On that date the applicant 
judgment-debtor the opposite parly was 
not present and the application was dis- 
missed for default. On the lcth July 1924 
the judgment-debtor opposite party put in 
an application under 0. IX, r. 4, C. P. C., 
for setting aside the order of dismissal, the 
ground apparently being that he was 
unable to be present on account of the 
illness of his mother and of himself. The 
learned Subordinate Judge entirely dis- 
believed the story of his mother's illness as 
explaining the reason why he could not be 
present and held that he had failed to 
establish sufficient excuse for his absence 


RANGOON HIGH COURT. 

First Civil Appeal No. 68 op 1925. 
May 18, 1925. 

Present :— Sir Sydney Robinson, Ivt., 
Chief Justice, and Mr. Justice Brown. 
ALLY MOOLLA INDUSTRIAL 
CORPORATION, Ltd.— Appellant 

versus 


and his application under 0. IX, r. 4, C. P. 
C., was rejected. The Court then proceeded 
to deal with the matter on a ground which 
had not been raised by the judgment-debtcr 
himself but apparently was raised by the 
Court, namely, that as the summons on the 
decree-holder auction-purchaser had been 
returned unserved the Court could not, 
under such circumstances, dismiss the 
application but that it should have dealt 
with the matter under 0. IX, r. 5, C. P. C., 
and should have waited for one year from 
the date of the return made to the Court by 
the officer and if the petitioner did not 
. within that time apply for fresh summons 
the Court could then dismiss the applica- 
tion. It is rather difficult to understand 
under which rule and Order the Subordinate 
Judge had proceeded. Order IX, r. 5, has no 
application to a case where the plaintiff has 
failed to appear ; and the fact that the sum- 
mons was returned unserved on the auction- 
purchaser opposite party, was no ground 
for setting aside the order of dismissal for 
default of the judgment-debtor. Under 
what section the learned Judge proceeded 
it is difficult to understand. He states that 
“by virtue of an inherent power of that 
Court to rectify its mistakes". 

J3ut as a matter of fact thepe was no mis- 


M. A. ESMA1L— Respondent. 

Contract Act (IX of.18'2), »- JO— Wagering contract 
— Agent, whether can recover expenses or commission 
— Forward contracts , whether wagering contracts. 

Where a plaintiff, on behalf of the defendant, has 
entered into gambling transactions with third 
parties, the defendant is bound to make good the 
losses incurred in those transactions to the plaintiff 
and pay the commission, [p. 677, col. 2.] 

The fact that the defendant is a Limited Com- 
pany would not disentitle the plaintiff to recover, 
where he has entered into the contracts under arrange- 
ment with the manager of the Company, apparently 
acting in exercise of the powers vested in him. (p. G78, 
col. 1.] 

The fact that forward contracts arc made in tho 
rice trade is not one, which of itself indicates anything 
at all. No doubt such contracts must, in the nature 
of things, be speculative to a large extent. But the 
fact that they are speculative does not render them 
wagering contracts, and there can be no wagering 
contract where there is not an intention common to 
both parties that the dealing should be by way of 
wager or gambling in differences, [ibid.] 
Bhagwandas Parasram v. Burjorji Kuttonji Boman- 
ji , 44 Ind. Cas. 281; 42 B. 373; 451. A. 29; 23 M. 
L. T. 203; 34 M. L. J. 305; 4 P. L. W. 220; 16 A. L. J. 
241; 27 C. 1, J. 358; (1918) M. W. N. 315; 22 C. W. N. 
625; 20 Bom. L. R. 561; 7 L. W. 577; 11 Bur. L. T. 211 
i P. 0.)i referred to. a • * 1 

Appeal against a decree cf the Original 
Side of the Court in C. R. No. 93 of 1923. 

Mr. Clifton, for tho Appellant. 

Mr. Cowasjee, for the Respondent. 
JUDGMENT.— This was a suit on a 
promissory-note for I<fl. 1,75,000. The de< 
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fence was that the transactions for which 
this promissory-note was given were wager- 
ing contracts in rice, and, a further defence 
WA9 put forward, that the promissory- note 
had been fully satisfied by payment on the 
4th December 1922. An amended plaint 
was filed to explain this alleged payment, 
in which it was set out that on that date 
the Corporation's rice manager sent the 
plaintiff two cheques amounting in all to 
Ks. 1,75,000, and demanded from him his 
cheque for the same amount. The plaint- 
iff, having satisfied himself that the two 
cheques would be honoured and having 
cashed them, gave his own cheque for 
Its. 1,75,000. This was cashed, but paid, not 
into the Corporation’s account but into the 
account of the Corporation’s Managing 
Agents, Messrs. Henry F. Elliott (India), 
Limited. There is little or no explanation 
of this somewhat extraordinary incident, 
and we are not concerned with it in this 
appeal. 

The facts are not in dispute. The Cor- 
poration intended to undertake very large 
dealings in rice, and they were anxious 
that this fact should not be known because 
of the effect it might have on the market. 
It was, therefore, arranged by Mr. Elliott, 
the head of the Managing Agents’ firm, 
who was also the Chairman of the Corpora- 
tion, that the plaintiff should lend his 
name and enter into contracts on behalf of 
the Corporation, receiving a commission of 
Ks. 30 per thousand bags bought or sold. 
This arrangement was made in the pre- 
sence of Mr. Evans, who was managing the 
Rice Department of the Corporation. Accord- 
ingly, in December 1920, the plaintiff began 
to enter into contracts in his own name, but 
really on behalf of the Corporation, who 
had undertaken all responsibility in con- 
nection with them. 

The contracts for deliveries in January 
were met, and the plaintiff was paid his 
commission. The contracts to be settled 
in February were met, but there was a 
balance of Rs. 1,75,000 due to the plaintiff 
as his commission. For this, the promis- 
sory-note in suit was given. The con- 
tracts for the next few succeeding months 
were also met, and the plaintiffs commis- 
sion was paid. 

The procedure was that the plaintiff 
should obtain offers and submit the pro- 
posed contracts for the approval of Mr. 
Evans. If Mr. Evans approved, the plaint- 
iff would enter into the contracts and send 


them to Mr. Evans, accompanied by con- 
firmation slips. Mr. Evans would keep 
the contracts and return the counterfoils of 
the confirmation slips to t lie plaintiff. A 
long number of these confirmation slips 
have been filed in the case. 

At the time the issues were fixed, the 
only point raised was whether these con- 
tracts were wagering contracts. There was 
no allegation as to Mr. Evans’ authority to 
enter into such contracts; but it was ap- 
parently urged that the plaintiff and Mr. 
Evans were aware that the contracts were 
intended lobe only gambling contracts in 
respect of differences, of which the Corpora- 
tion was wholly ignorant. 

The learned Judge held that- Mr. Elliott 
was not only the Chairman of the defend- 
ant Corporation, but a partner in the firm 
of the Managing Agents. He held that, 
though large purchases and sales were con- 
tracted for, in no single instance was deli- 
very taken or given, and that the milling 
notices were only issued in the case of 
18.000 bags. He held that the plaintiff 
acted in these transactions as agent of the 
defendants and on their behalf paid the 
money which he now claims. He then 
referred to authorities which held that, 
where a plaintiff, on behalf of a defendant 
enters into gambling transactions with 
third parties, the defendant is nevertheless 
bound to make good the losses incurred in 
those transactions to the plaintiff and pay 
the commission claimed. One of those 
authorities was an authority of the late 
Chief Court in which it was held that a 
broker could, notwithstanding the fact that 
the contracts, were wagering contracts, 
and that he knew them to be of that nature, 
recover the brokerage due to him. These 
facts are all admitted. 

It is admitted that, had the plaintiff been 
acting on behalf of a private person, he 
would he entitled to recover; but it is urged 
that he was acting on behalf of a Limited 
Company, and it js argued that this being 
so, it was his bounden duty to assure 
himself that the Corporation were aware of 
these transactions, and that, they bein" 
wagering contracts, he was bound to satisfy 
himself by enquiry that Mr. Evans was 
authorised by the Corporation to enter into 
such wagering contracts. 

It is urged that even if the plaintiff 
originally contemplated genuine rice trans- 
actions, the nature, the quantity and the 
speculative character of the transactions* 
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were sueli as to leave no doubt in his mind 
that they were purely wagering contracts, 
that he should, therefore, have obtained 
the authority of the Corporation and that 
not having done so, and such speculative 
contracts being wholly outside the ordinary 
scope of the business of a rice trading Cor- 
poration, he is not entitled to recover. 

The fact that forward contracts are made 
in the rice trade is not one, which of itself 
indicates anything at all. No doubt such 
contracts must, in the nature of things, be 
speculative to a large extent. But the 
fact that they are 6peculativedoes not render 
them wagering contracts, and there can be 
no wagering contract where there is not 
an intention common to both parties that 
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the Corporation’s manager, who would pre- 
sumably be authorised to enter into such 
contracts. 

We agree, therefore, that it is unneces- 
sary for the Court to have decided the ques- 
tion whether these contracts were wagering 
contracts or not, and that the plaintiff iq 
entitled to recover. 

The decree of the Court below will lie 
confirmed and the appeal dismissed with 
costs throughout. 

x. h. Appeal dismissed. 


the dealing should be by way of wager or 
gambling in differences. This was pointed 
out by their Lordships of the Privy Council 
in the case of Bhaywandas Parasram v. 
Burjorji Ruttonji Bomanji (1). 

There is no proof that the plaintiff and 
the persons with whom he contracted on 
behalf of the Corporation intended that 
there should be no deliveries, or that these 
were wagering contracts pure and simple. 
The learned Judge held that it was im- 
material whether the contracts were in fact 
wagering contracts or not, as that would 
not affect the plaintiff’s right to recover 
moneys that he had paid in connectionnyith 
6uch contracts on behalf of the Corporation, 
or disentitle him to his commission 

It is now urged that it is essential, as the 
Corporation is a Limited Company, that the 
question whether these contracts were 
watering contracts should be decided. W e 
are°entirely unable to accept this argument. 

The arrangement with the plaintiff was 
made with a Director of the Corporation, 
apparently acting in exercise of the powers 
vested in him. 

Forward purchases and sales are with- 
in the every day business of such a Cor- 
poration, and there was nothing to put the 
plaintiff on enquiry nor was there any 
reason why he should have made any en- 
ouiry even if he became aware that there 

was no intention on the part of the Cor- 
poration to give or take deliveries. He 
was an agent merely lending his name 
to contracts which were all approved by 

mil Tnd 284" 42 B. 373; 45 I. A. 29; 23 M. L. 

ISasSfinKKl 

(?. 0 .). 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2898 op 1924. 
June 6, 1925. 

Present : — Mr. Justice Zafar Ali. 
HEM RAJ and others— Defendants— 
Appbllants 


versus , 

NIHAL SINGH and oteers-Plaintiffs 

and Defendants— Respondents. 

Civil Procedure Code (Acf V of 1008), s. 151 Evi- 
lence .let (/ of 1872), s. 167— Inadmissible evidence, 
kcision based on— Remand, power of. . 

Where an Appellate Court has relied for its deci- 
sion upon a document which is inadmissible in evi- 
ience, a Court of Second Appeal would he justified in 
remanding the case for decision to the Appellate 
Court with a direction to exclude that document from 
its consideration, [p. G7D, col. 1.] 

Sumitra Kuer v. Ram Kair Chowbey, 57 Ind. Gas. 
-,fil 5 P. L. .1, 410; 1 I’. 1, T. 702; (1921) Pat. 17, relied 


Appeal from a decree of the District 
Judge, Rawalpindi, dated the 29th August 
1924. 

Dr. Narnl Lai, for the Appellants. 

Mr Shamair Chand, for the Respondents. 

JUDGMENT.— The only point urged 
by the Counsel for the appellants in this 
second appeal is that the judgment of the 
lower Appellate Court is vitiated by ad- 
mission of inadmissible evidence and 
should be set aside on that ground and 
that the case should be remanded for fresh 

decision. . , 

Before the present civil litigation there 

had occurred a criminal case between these 
parties and the Magistrate had in that 
case inspected the spot and recorded a 
note as to what he saw there. This note 
was not proved but the learned District 
Judge cited it and obviously on the 
strength of what was stated therein disbe- 
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lieve-1 the defendants' evidence, as would 
appear from the following extract from bis 
judgment:— 

“The Magistrate who tried the criminal 
case inspected the spot on the 7th August 
1922 and made a note to the effect that 
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what has been stated above. The Court- 
fee on the memorandum of appeal will be 
refunded. Other costs will abide the event. 
N. h. Appeal accepted. 


the havcly in dispute was a dilapidated 
one surrounded on all sides by walls; 
there was a new door way in the western 
wall and remains of a door on the eastern 
side. These facts would show that the 
path in dispute was not an old one. The 
evidence produced by the defendants for 
proving that is of no value whatsoever." 

The learned District Judge might have 
come to a contrary conclusion if he had 
not admitted in evidence this inspection 
note. 

Counsel for the respondents states that 
the inspection note was admissible if proved 
and argues by reference to Kalika Kand 
Singh v. Shiva Nandan Singh (1) that the 
question of proof of a document is a ques- 
tion of procedure which can be waived 
and was presumably waived by the plaint- 
iffs in the present case because they did 
not object in time to its being admitted in 
evidence. But the document was never 
produced in evidence and so the plaintiffs 
had no occasion to object to its admissibility. 
The record of the Trial Court and the 
Magistrate’s note on the former was re- 
ferred from that record. 

As the finding is based on the unprov- 
ed and consequently inadmissible docu- 
ment the judgment is vitiated thereby and 
must be 6et aside as wa3 done in Ramani 
Pershad Narain Singh v. Mahanth Adaiya 
Gossain (2) and Sumitra Kuer v. Ram Kair 
Chowbcy (3). Section 167 of the Evidence Act 
which is referred by the Counsel for the re- 
spondents in the present case is noticed in 
Sunutra Kuer v. Ram Kair CW)cy(3)whe- 
re it was held that where an Appellate Court 
has relied for its decision upon a document 
which is inadmissible in evidence a Court 
of becond Appeal would be justified in re- 
manding the case for decision to the Ap- 
pel late Court with a direction to exclude 
that document from its consideration 

I accordingly accept this appeal and re- 
mand the case to the lower Appellate 
Court for fresh decision in the light of 


(iffins ? 4 Cft9 ' fl25; 3 P ' L T - M9; W A. 

(2) 3l” 0. 380. 

(192l/pah 17. 0,8 561 ; 5P -L.J.410 ; 1P.L.T. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal Xo. 477 of 1924. 

August 28, 1925. 

Present : — Mr. Dalai, J. C. 

HAR PERSHAD and others— Plaintiffs— 

Appellants 

versus 

SHEO SHANKER and others— Defendants 

—Respondents. 

Oudh Laws Act (XVIII of 1376 1 , s. 13 -Pre-emption 
— Duty of Court— Determination of market value — 
Finding of fact. 

When the plaintiff in a suit under Ch. II of the 
Oudh Laws Act alleges that the price stated in the 
sale-deed is fictitious and the allegation is denied, the 
Court, under e. l.'l of the Act, has not to determine 
what the price paid for the property actually is but 
whether the price stated in the deed is fictitious as 
alleged and, if so. what the fair market-value of the 
property is. [p. 0S0, col. 1.] 

Wazir Begam v. Mohammad Ishaq Khan, 4 0. 0. 
158, followed. 

Abilakh v. Rabban Singh, 10 0. C. 88, explained. 

The question of the market-value is one of fact and 
cannot he discussed in second appeal, [ibid] 

Appeal from the judgment and decree of 
the Subordinate Judge, Lucknow, dated 
the ISth July 1924, modifying that of the 
Munsif, North Lucknow, dated the 22nd 
March 1922. 

Mr. Rajeshmar Prasad, for the Appellant. 

Messrs. Bisheshtcar Nath Srivastava and 
Kashi Prasad, for the Respondents. 

JUDGMENT.— The plaintiffs in their 
appeal and the defendants in their cross- 
objections dispute only the price fixed for 
pre-emption. The right of the plaintiffs to 
pre-empt is admitted. The only point of 
interest is whether the lower Court after 
coining to the conclusion that three of the 
items entered in the sale- deed were ficti- 
tious should have gone on to consider 
what the fair market price of the property 
was. I find that the question is not open 
to discussion but is covered by a Bench' 
ruling of this Court. Under s. 13 of the 
Oudh Laws Act, XVIII of 1676, if i n a 
case of sale the Court finds that the price 
was not fixed in good faith the Court shall 
fix such price as appears to it to be the 
fair market-value of the property sold 
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'These words were interpreted as far back as 
1901 in Wazir Begam v. Mohammad Ishaq 
Khan ( 1 ) by a Bench of this Court, It was 
held there that when the plaintiff in a suit 
under Ch. II of the Oudh Laws Act alleges 
that the price stated in the sale-deed is ficti- 
tious and the allegation is denied, the Court 
under s. 13 of the Act has not to determine 
what the price paid for the property ac- 
tually is, but whether the price stated in 
the deed is fictitious as alleged, and if so 
what the fair maiket-value of the property 
is. The ruling has been constantly followed 
in this Court. The learned Counsel for 
the appellant referred to a decision of one 
of the Judges of the Bench which decided 
the case as Wazir Begam v. Mohammad 
Ishaq Khan (1). What was held there was 
that in a pre emption suit in the absence of 
any other evidence the actual price paid 
is good evidence of the market-value. 
Abilakh v. Ilabban Singh (2). This deci- 
sion supports the decision as Wazir Begam 
v. Mohammad Ishaq Khan (1) and does not 
give an opinion in contlict therewith be- 
cause it pre-supposes an inquiry into the 
market-value of the property even where 
there is evidenc • to prove what the actual 
price paid was. What was decided there 
was that in case the inquiry regarding 
market-value resulted in a want of deter- 
mination of such value the actual price paid 
may be taken as the market-value. It is 
certain that in terms of the interpretation 
of s. 13 made by this Court the duty of 
the lower Court was not to determine what 
the price paid by the purchaser was but to 
determine the market-value. 

As regards the market-value the decision 
is one of fact. Every objection taken by 
the appellants and by the respondents in 
this Court has been considered by the lower 
Appellate Court. It is not as if some point 
worthy of consideration has been missed 
out. It is not the province of this Court 
to examine the reasons given by the lower 
Appellate Court for accepting or rejecting 
the contentions of either party. The lower 
Appellate Court has given reasons for arriv- 
ing at the finding on the materials before 
it and this Court will not interfere in second 
appeal. 

I dismiss the appeal and crcss-objections 
with costs. 

o. h. Appeal dismissed. 

(1) 4 0. 0. 158. 

(2) 10 O. C. 88. 
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PATNA HIGH COURT. 

Letters Patent Appeal No. 16 of 1925. 
July 15, 1925. 

Present:- Sir B. K Mullick, Kt„ 

Acting Chief Justice, and 
Mr. Justice Knlwant Sahay. 

RADII E LAL and another— Plaintiffs 

— Appbli ants 

VPTSIIS 

EAST INDIAN RAILWAY and others— 
Defendants— Respondents. 

Civil Procedure Code (Act V of 1908\ 0. XXIX, r. 
2— Suit ariainst Railway Company— Description of 
defendant— Suit filed against Agent, whether com- 
petent— Procedure. 

"'here a suit is brought against a registered Cor- 
poration the latter should he described in the plaint 
by its official name and title. In the case of an 
unincorporated or unregistered Company the names 
of the individuals constituting the Company must he 
given or the ordinary name by which the Company is 
known and under which it carries on its business 
should be given [p. 682, col 2.1 
In the case of a suit against a Railway Company 
the proper name under which the Company should be 
sued is the name and the style under which it carries 
on its business. If a plaintiff deliberately chooses to 
sue not the Company but the Agent of the Company 
he cannot by any decree whieh he obtains in the suit 
bind the Company. If, however, upon a fair reading 
of the plaint it is made out that the description of the 
defendant is a mere error and that the Company is the 
real defendant then the suit may proceed against the 
Company, [p. 682, col. 2: p. 663, col. 1.1 
Letters Patent Appeal from a decision of 
Mr. Justice Das, dated the 18th December 
1924, setting aside a decision of the Sub- 
ordinate Judge, Monghyr, dated the 21ft 
July 1924, reversing that of the Munsif, 
Jamui. dated the 13th December 1923. 

Mr. Mvrari Prasad, for the Appellants. 
Mr. N. C. Sinha, for the Respondents. 

JUDGMENT. 

Mullick, A. C. J.-On the 14th Jan- 
uary 1922 the firm of Kalu Ram Rrijmohan 
of Bombay consigned three bales of cloth 
by Railway to the firm of Ramlal-Lachman 
Ram of Shaikhpura in the District of 
Monghyr. While the goods were ii) transit 
the latter firm assismed them to the present 
plaintiffs Radbe Lai and Ganga Prasad. It 
is admitted that delivery was to be made 
at Shaikhpura by the East Indian Railway 
Company. On the 9th February 1922 the 
Company in question delivered only one 
bale and on the 24th October 1922 the 
plaintiffs lodged a suit before the Munsif 
of Jamui claiming compensation from the 
Agent of the East Indian Railway for 
the loss of the two bales. The firm of 
Ramlal-Lachman Ram were sued as pro 
■jcrtr.a defendants, 
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The plaint which was filed on the 21th 
October was not properly stamped and 
was returned to the plaintiffs. On the 
28th October the plaint was re-filed with 
a proper Court-fee and was accepted. 

On the 21st November 1922 the East 
Indian Railway appeared and asked for 
time to file a written statement. Time 
was granted and the written statement was 
filed on the 3rd January 1923. 

After various adjournments the case was 
taken up on the 13th December 1923. The 
defendant Railway then took a new ground 
and urged that the suit was incompetent 
against the Agent and that if it was 
sought to substitute or add the Company 
the time fordoing so had expired. The 
Munsif accepted this argument and held 
that the frame of the suit was bad and 

made a decree in favour of the defend- 
ants. 


a T he P lainliffs ^en "' en t on appeal to tli 
Subordinate Judge of Monghyr who o 
the 21st July 1921 set aside the Munsif 
order and remanded the suit for trial o 
the merits. 

A second appeal was then preferred t 

5 e >,,r f° u ?“ d0 “ the 13th Decembe 
19,1 Mr. Justice Das disagreeing with th 
Subordinate Judge restored the order c 
the Alu ns| f and dismissed the suit 
The present Letters Patent appeal i 
against the order of Mr Justice Das. 

eii h nc - ar 5- d , ju n ge relyin S on the de 

K V n / me n R? m ' Blhar i Lai V. A gen, 
uLJ n v la , n Ra L lwa y Co. (1) and Gas 

(2) d SfVhT y t £°- v • Ram Lakhan Ra * 

iiln d »K th ^ thls , was a trough 

Sfn R«- h ® A n ent ° f the Railway and no 

the Railway Company and that the plaint 
ffa were not entitled to any relief agains 
the Company, and the learned Judge lak 

words h -<Tn' V m° the IaW ir ! the folfowinf 

two tnnn- In y 0pin . loa when there wen 

nTainHff \ n - Peraon , 3 ln ^istence and th, 
plaintiff brings the suit against one o 

^ aft . envards a PPlies to have th. 

e n br ^ fc 0D the rec °rd as a defend 

? ; h ( 6 ground thafc he all aloiK 
intended to sue the other and that ir 

substance he sued the other, and no ques 

t on of representation arises in the case 

it 19 impossible to maintain the view tha 

he case is one of mis-description ” Then 

IS no reason for dissenting from'th is state 

S§flM n a9 l? 5:2R L - T - 679. 

WAKi? «“» ** *0* 


ment. of the law. It has been accepted in 
other cases and also recently in Agent 
Bengil Nagpur Railway v. Behari Lai 
Duit (3). The question now before us de- 
pends not upon the correctness of the pro- 
position as stated above but upon ^appli- 
cation to the facts of this case. Was the 
suit against the Railway in substance or 
not? If it was a suit against the Agent 
then obviously no relief can be given 
against the Railway Company but the 
point is whether upon a consideration of 
the plaint and the circumstances of the case 
it is possible to hold that in truth and 
substance the plaintiff sued not the 
Agent as a designated person but the 
Railway Company as a corporate body. 
That is a question of fact and must 
be decided upon the evidence in the case. 
The decision in the other cases cannot, 
therefore, be any guide. Now the view 
tint the learned Subordinate Judge took 
in appeal was that the suit was in sub- 
stance one against the Railway and that 
it wa9 competent to proceed. This is a 
finding of fact which is conclusive in 
second appeal but it is urged on behalf 
of ^ the respondent before us that there is no 
evidence to support it. It is necessary, 
therefore, for us to see whether there was 
any evidence upon which the learned Judge 
was competent to come to the conclusion 
that this was really a case of mis-descrip- 
tion. 


in order to a finding upon this point 
it is necessary to see what the plaintiffs 
did. In their plaint they describe the 
first party defendant as the “Agent of the 
East Indian Railway.” In para. 5 they 
state that the two bales were lost when 
in the custody of the defendant first party. 
In para. G they state that they made 
the demand to the Agent. In the relief 
portion they pray for judgment against 
the defendant first party as “Agent of the 
Last Indian Railway Company.” In their 
application of the 24th October 1922 ask- 
lng for issue of process they describe 
the defendant not as Agent but as the 
Last Indian Raihyay Company. In filing 
Hj® £ e .f c, {. Court - fee with their plaint on 

description y aS “ repeat this 

Let us now see what the defendant did. 
1 he defendant who appeared on the 21st 
November 1922 was not the Agent but 

"**•*«* m a. ik. 




RADHE LAL V. EAST INDIAN* RAILWAY. [90 I. 0. 1925] 


the Company. The defendant who filed 
the written statement on the 3rd January 
was again not the Agent, but the Com- 
pany and no objection was taken to the 
competency of the suit until the 12th 
December 1923. It is pointed out by the 
appellant that if that ground had been 
taken at the earliest moment the error 
could easily have been remedied within 
the period of limitation which appears to 
have not expired till about February 1923. 
In reply it is urged on behalf of the re- 
spondent that para. 1 of the written 
statement does take the objection. That 
paragraph runs as follows That the suit 
as framed is not maintainable." It is 
clear, however, from the fact that the 
Railway Company appeared on the 21st 
November and also tiled a written state- 
ment that this objection had reference not 
to the designation of the defendant but to 
other grounds upon which the suit of the 
plaintiffs was liable to fail. 

Let us next see what the Court did. 
In the order sheet it describes the suit 
as one between Radhe Lai, plaintiffs and 
the East Indian Railway Company and 
others defendants. On the 21st November 
1922 the Court accepts a petition from the 
Railway Company for time and on the 
3rd Ja’nuary 1923 it accepts the written 
statement not from the Agent but from the 
Company. It is true that process was 
issued upon the Agent but that was 
clearly in consequence of the provisions of 
s. 140 of the Indian Railways Act. 

It is clear, therefore, that the plaintiffs 
the Company and the Court till the 13th 
December 1923 all thought that the suit 
against the Agent was but against the 
Railway Com pan y. 

Is this, therefore, a case in which 
the plaintiffs have deliberately chosen 
to proceed not against the princi- 
pal but his servant? Clearly the 
plaint differs from that in East Indian 
Railway Company v. Ram Lakhan Ram (2) 
for here in the prayer portion the plaintiffs 
claim against the defendant first party as 
Agent and they make it clear that they 
desire to proceed against the corporation 
and not against the Agent in his personal 

capacity. . 

In my opinion the facts of this case are 

such that the decision in East Indian Rail- 
way Company v. Ram Lakhan Ram (2) has 
no application. 

There was evidence on which the bubor- 


dinate Judge could find that this was a case 
of mis-description and his finding is, 
conclusive. 

The appellant also urges that the 
Munsif’s orders of the 21st November 1922 
and of the 3rd January 1923 are really' 
orders substituting the Railway Company, 
as a defendant in the suit. Order I, r. 10 
of the C. P. C. would, therefore, apply 
and no question of limitation would 
arise. It is true that no formal amendment 
of the plaint was made. This should have, 
been done but the omission was an irregu- 
larity and I do not think it vitiates the 
order of the Subordinate Judge. 

With regard to the general question as to; 
what is the correct way of designating the 
defendant in a claim against a Railway 
Company the point has been argued but it 
is unnecessary to deal with it in detail. 

The C. P. C. of 1882 and the present 
Code both contemplate that a register- 
ed corporation should be described by its 
official name and title. In the case of an 
unincorporated or unregistered Company 
the names of the individuals must be given 
or the ordinary name by which the Company 
is known and under which it carries on its 
business. There are companies constituted 
by Statute which are permitted to sue or be 
sued in the name of anofficeror trustee. As 
to this class provision is made in 8. 435 of 
the Code of 1882 butO. XXIX of the present 
Code of 1908 is silent. The omission, how- 
ever, is remedied in the Appendix to the 
Code which makes it clear that this class 
of Company may be sued through the 
designated officer. Therefore, in the case 
of the East Indian Railway the proper 
name under which the Company should he 
sued is the name aod style under which it 
carries on its business. A suit against the 
Agent would be incompetent and would hx 
no liability upon the Company. The Lom- 
panv has no registered office in India but 
the 'Indian Railways Act provides that an 
officer named the Agent may be appointed 
in India upon whom service may be maae 
of all notices and processes addressed to the 
Company. The appointment of such an 
officer, however, does not in any way reu 
the plaintiff of the duty of suing the proper 
person and of correctly describing him. 

If a plaintiff deliberately chooses to sue 
not the Company but the Agent he i car i 
by any decree which he obtains in th 
bind the Company. If, however, upon a fa 
reading of the plaint it is made out that the 
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description of the defendant is a mere error Khan, appellant. Slier Khan attemoted 
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and that the Company is the real defend- 
ant then the suit may proceed against the 
Company. 

Here the Railway did in fact appear and 

An d a/1 a i 1 1 I . t i A i i r\ i 
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to execute this decree and claimed that 
he was entitled to the possession of the 
buildings which stood on the land. A 
counter .application was presented bv the 

1 11 A A A 4 1* . * . * 
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io« UCt fi f C ^ es th L e 12th Decemlx,r judgment-debtors objecting to the execution 
19-3 on the footing that they were the real of thedeerpp hv SKp,- u ' i 
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1923 on the footing that they were the real 
defendants in the suit. 

In these circumstances the judgment of 
the learned Judge of this Court must be 
set aside and the appeal must-be decreed 
with costs. The order of the Subordinate 
Judge will be restored and the case will 
proceed to trial as directed by him 
Kulwant Sahay, J.-I agree. 

Z- K ; Appeal accepted. 


f l t , r J O u CACCUl-lUU 

of the decree by She r Khan on the ground 
that a pre-emption decree was not transfer- 
abie. The Subordinate Judge dismissed 
the application of Slier Khan for execution 
of the decree holding that it was not 
transferable and that in anv case lie was 
entitled to possession of two ha a ah of 
vacant site only. Slier Khan appealed to the 
District Judge who held that the decree 
was merely for possession of the land and 

. not , for j he Possession of the buildings on the 

, , “ ma - v be mentioned that the land 

sold to the vendees was 2 km, ah, 0 marlas, 
that Sardar Khan by mistake sued for 
. pre-emption in respect of 2 hanah only and 

LAHORE HIGH COURT I !?n ^ n 9 s ! (lue ° tl - v ‘ he decree was for posses- 

Jai U1 

sum KHAJf— D ecreb-Holder— Appei-uxt =£? X °,^ 

5 ® ttsrfc sa.'S 

Such matter, it is not competent io the iiJSTL? the plaint as to the area of the land in suit 
case; but the binding Srcc of such^li losuch , ft J )e f ,ven more than 2 kanah of land and 

«• food deCr r h ° lder , 0n u which no Sing 

Wp^tiOm 


iKi Sf‘ 

vendor and Shiv Ra m Ha ni bh Da M 

£~ 


/.ii , v* aU i C| in ( | 0in cr c 0 K ft 

0l H a ™ 1,n ? of this Court Mehar Khan 

Chilian Rasul (l), but differed from he 
decision, dated the 24th April 19™ of hi* 
predecessor-in-oflice given between * t) 

Parties in . pievious^pUcaK^ft 
Sher Khan for execution of this decree in 
wh.chaa.mUar objection had been raised 

was transferable. question 

(1) Wind. Cas. 191: 2 L 2SS- it t t ... 

A. I. R. (L.) 300 . U 3 L ‘ L - J - 553 ; ( 19 ;«) 
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It is contended before me on behalf of 
the transferee Sher Khan that the decision 
of t lie learned District Judge in the former 
proceedings was res judicata and that in 
any case the learned District Judge was 
not, on general grounds, entitled to set aside 
the order of his predecessor-in-office. He 
also contended that the ruling relied upon 
by the learned District Judge was distin- 
guishable from the present case because 
here the amount ordered to be paid by the 
pre emptor had actually been paid in Court 
and, therefore, the title of the pre-emptor 
to the property in suit and to execute the 
decree, had become perfect which was not 
the case in the reported case. It is not 
necessary for me to consider this point in 
detail in view of my decision on the objec- 
tion as to the competency of the learned 
District Judge to set asi le the order of his 
predecessor in office. 

Iam of opinion that the doctrine of res 
judicata as contained in s. 11 of the C. P. C. 
does not apply to the present case because 
the operation of that section is expressly 
restricted to a suit subsequently instituted 
to one in which the matter in controversy 
has already been decided: but on general 
grounds when a definite decision has been 
given between the parties on any matter 
in controversy and such decision purports 
finally to adjudicate on such matter, it is 
not competent to the same Judge or his 
successor-in office to set aside the former 
decision. The parties, if they consider 
themselves aggrieved, have their remedy by 
review or appeal to superior Courts. 

On behalf of the respondents it was 
contended that a decision on a point of law 
could never be res judicata and certain 
authorities were quoted in support of this 
contention. I have already stated that it is 
not strictly on the application of e. 11, C. 
P. C., that I hold that the learned District 
Judge was not competent to set aside the 
order of his predecessor. In Rameshwar 
Singh v. Hitendra Singh (2), their Lord- 
ships of the Privy Council re affirmed the 
view which they had on previous occasions 
taken and which may be stated in the 
following terms:- 

That though matters decided between the 
parties in the same proceeding are not, 
strictly speakine, covered by the provision 

(•>) 81 Ind. Cns 57C; 47 M. L. J. 286; 5 P. L. T. 491; 
20 i W I5C; 35 M. L T. 182; 2G Bom. L. R. 1153; 29 
q \v N 413; L. R. 5 A. (P. C.) 175;*2 A. L. J. 90S; 
40 C L j. 431; 3 Pat. L. R. 180; (1924) A. I. R. (P. C.) 
202; 1 h. 0. 457 (P. C.). 
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of s. 11, C. P. C., as they could not be said to 
have been decided in a former suit, yet the 
former decision is as binding between the 
parties and those claiming under them as 
an interlocutory judgment in suit is binding 
upon the parties in every proceeding in that 
suit, or as a final judgment in a suit is 
binding upon them in carrying the judgment 
into execution. The binding force of such 
a judgment depends not upon s. 11 hut 
upon general principles of law. If it were 
not binding there would be no end to 
litigation. 

This view had already been expressed by 
their Lordships in previous judgments which 
are mentioned at page 293* of the report. 
I hold consequently that the judgment- 
debtors were precluded from raising the 
objection that the decree was not transfer- 
able and, therefore, that Sher Khan was not 
competent to execute it. 

The next question is as to the manner in 
which the decree should be executed. It 
was not seriously contended before me that 
Sher Khan was entitled to the possession 
of buildings on the land in suit, or that he 
was entitled to more than 2 kanals of land 
decreed to him. The only contention of the 
learned Counsel was that possession should 
be given to Sher Khan of a plot of - Canals 
of land which may be unencumbered by 
buildings, and that if possession cannot be 
given of such land, then the judgment- 
debtors should be ordered to remove their 
materials unless they can come to terms 
with the decree-holder. It was further con- 
tended that the judgment-debtors had 
built on more than 6 i narlas of land and 
had chosen the best part of the land for 
such building and that in giving Possession 
to the decree-holder regard must be had to 
the quality of the land, in other wwdjJg* 
inferior land should be apportioned between 
the decree-holder and the judgment-debtors 
in the proportion between 2 kan ■ , 

marlas. In my opinion this contention of 

the learned Counsel is correc . 
correctness was not seriously denl . H 
Counsel for the respondents. I, ’ 

order that possession of 2 kanals 
given to Sher Khan, and, if 
due regard to the quality of land 
should be given to him of one P ji 
may be unencumbered by bull £• 2 

however, he cannot be given P ,. 0 f 

one plot with due regard to the quality 

the land, then 

•Page of 47 M. L. J.-[Ed.] 
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be ordered to remove their buildings from 
such portion of the 2 Icanals of land which 
may fall to the share of the decree holder 
unless they can come to terms with the 
decree-holder. 

I accept Appeals Nos. 2950 and 2951 and 
pass an order in the terms mentioned 
above. The appellant will have his costs 
in both appeals. 

X. II. Appeal accepted. 
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Appeal against the judgment of Mr. 
Justice Crump. 

Sir Chimanlal Sttahad, (with him Mr. 
Kania), for the Appellant. 

Mr. Coltman (with him Mr. Munshi), for 
the Respondent. 

JUDGMENT. 

Macleod, C. J.-The plaintiff tiled 
this suit to recover the sum of Rs. 15,000 
claimed to be due on three hundis drawn 
by the defendants on one Chhotaram Javer 
in Bombay payable to Shah which were 
handed over to the plaintiff. Various ob- 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal 
No. 25 of 1925. 

July 10, 1925. 

Present:— Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Coyajee. 
RAMPRAS^D SHIVLAL— Defendant — 

Appellant 

versus 

BHRINIVAS BALMUKUND— Plaintiff 
— Respondent 1 . 

Limitation Act (IX of W0S), s. 22-Suit against 
Joint Hindu family described as firm- Amendment of 
title of plaint after expiry of limitation, effect of— 
Stamp Act (II of 1899), s. OS—Xegotiable Instruments 
Act {.YAl I of 1881), s. 118 — Hundi — Stamp, necessary 
-Duty of Court— Practice-Costs, award of, rule 
applicable to. 

The plaint in a suit to recover the amount of a 
hundi described the defendants as a firm but it was 
subsequently discovered that the defendants were not 
a firm but a joint Hindu family doing business under 
the name by which they were described in the plaint. 
The title of the plaint was thereupon amended by 
substituting the names of the members of the family 
for the name of the firm. On the date when the 
substitution was made the suit had become barred bv 
time: 1 

Held, that there was no addition of parties within 
the meaning of s. 22(1) of the Limitation Act but a 
mere substitution in order to correct a misdescription 

WaTf* lhe suil *" not barred by li,nci 

'V“j. n ° r is the hearer of a shah jog liundi is 
the £ndi.“ m 8 SUU t0recovertho ~ l 

JS < ?? urt , in dotormining whether a document is 
WffioienHy stamped for the purpose of deciding upon 

10 ev > denc e niust look at the docu- 
ment itself as it stands and not at anv collateral 

KrS LJ h ' nQy b ® 6h0wn in cvidence - 

The provisions of s. 118 of the Negotiable Instru- 
A ct . d °" ot affect the question with regard to 

rlo^ d ^ 18S1 ! ) -“i y 111 cvldence o£ a document; which 

defends entirely upon the document as it stands. 
The ordinary rule is that costs should follow th« 

SLwT“ ral, f t 

not follow tho event, particular reasons should bo 

•pift, 2]° ° rd,Dar> ’ rUl ® 8h ° wl(| m bo Mowed. 


jecuuus were raiseu iu oiaic- 

ment, one of which regarding the non- 
cancellation of the stamps on two of the 
hundis was successful. The other objec- 
tions were disallowed, and the Judge passed 
a decree against the defendant on the 
third hundi for Rs. 5,l0d. 

The same objections have been raised 
before us. The first objection was that 
the suit was time-barred. The defendants 
in the plaint were described as "Shivlal 
Ramprasad a firm doing business as mer- 
chants at Ahmedabad," and thereafter, 
when it was discovered that Shivlal Ram- 
prasad was a joint Hindu family doing 
business under that name, and that the 
provisions of O. XXX (C. P. C.), would not 
apply when defendants were members of 
an undivided Hindu family, the title of 
the plaint was amended by substituting 
the names of the members of the family 
for the firm's name “Shivlal Ramprasad.” 

It was then contended that the provisions 
of s. 22 (1) of the Indian Limitation Act 
applied, and that the suit was barred as 
the suit must be deemed to have been 
instituted against the defendants when the 
plaint was amended. The learned Judge 
considered, on a review of the authorities, 
that there was not an addition of parties 
but only a substitution in order to correct 
a misdescription. We need only say that 
we agree with that finding. 

It was next contended "that the plaintiff 
could not sue as he was a minor at the 
date of tire suit. The plaintiff was not a 
party to any contract on which he is suing. 
He is suing as the bearer of a shah iog 
hundi. We see no reason why he should 
not be allowed to sue on such a document. 

ii^r) P?1I1 fi d( T not appear to have been 
raised in the lower Court. 

• T , he . ue : x f P oi »t was that the hundi ia 
inadmissible as it is post-dated, ^ 
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question of its inadmissibility would arise 
under the Indian Stamp Act It is a 
bearer hundi payable on demand, and re- 
quires, therefore, an one-anna stamp. But 
it is said that it was proved that the 
document was written, not on February 
12, the date it bore, but some date in 
January 1921, therefore, it was not properly 
stamped and, therefore, it infringed the 
provisions of s. 68 of the Indian Stamp 
Act. There is a series of decisions referred 
to by the learned Judge which show that 
the Court, in determining whether a docu- 
ment is sufficiently stamped for the pur- 
pose of deciding upon its admissibility in 
evidence, will- look at the document itself 
as it stands, and not at any collateral cir- 
cumstances which may be shown in evi- 
dence. That was held by the Calcutta 
High Court in Ramcn Chetty v. Mahomed 
Ghouse (1). The various authorities on the 
question are also fully considered in Motilal 
v. Jagmohundas (2). We do not think that 
the provisions of s. 118 of the Negotiable 
Instruments Act, 1881 affect the question 
at all with regard to the admissibility in 
evidence of a document which depends 
entirely upon the document as it stands. 

The next point was that the hundis were 
not drawn on behalf of the joint family 
firm of the defendants. We entirely agree 
with the remarks of the learned Judge 
that that is not an honest defence. 

The last question was whether there was 
any consideration for the hundi. That is 
a question of fact. The learned Judge 
said:— 

“ The assets of the old Ahmedabad firm 
of Raman and Natumalji were in their 
hands. These include a profit of Rs. 1,26,000, 
which was available for distribution among 
the co-parceners. Plaintiff’s case is that 
defendants agreed to pay him this sum 
of Rs. 15,000 on account of the share which 
would come to him at the distribution. 
Similar payments were made by defendants 
to other co-parceners. I do not for a moment 
believe that the payment was promised as 
a loan. The position was that defendants 
had joint family funds in their hands. 
They knew that plaintiff's share would 
amount to more than Rs. 15,000, and they 
gave tlie hundis in part payment. Indirectly 
if not directly they were bound to account 
to plaintiff as to the other co-parceners." 

The defendants relied upon the evidence 

~ (1, 10 C. 432; 8 Ind. Dec. (n. e.) 285. 

1^2; G Dorn. L. It. 699 
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Of Ramprasad Shivlal to show that when 
lie drew the hundis it was intended that 
the money should be advanced to the 
Plaintiff as a loan. But his admissions in 
cross examination entirely destroy the effect 
of what he had said in examination-in- 
chief. The fact that the plaintiff filed the 
suit to recover the balance of the share 
dueto him as a co-parcener without mention- 
ing these hundis, could not possibly affect 
the question, because there was no neces- 
sity to refer to these hundis, as having 
been dishonoured nothing had been recover- 
ed on them. 

We think the decision of the Court below 
was correct and the appeal must be dis- 
missed with costs. 

The plaintiff has filed cross-objections 
against the order as to costs. 

The suit was filed on three hundis. I 
have dealt with the objections taken general- 
ly to all the hundis, which have been 
disallowed. With regard to two of the 
hundis an objection was taken at the 
hearing, although no issue was raised there- 
on, that they were not admissible owing 
to the stamp not being properly cancelled. 
The Judge decided that point in favour of 
the defendants. But in passing the decree 
for Rs. 5,0U0 on the third hundi, he made no 
order at all with regard to the plaintiff’s 
costs without giving any particular reasons, 
except that he said that in the circum- 
stances of the case he would not allow costs. 
Now the ordinary rule is that costs should 
follow the event. It is generally necessary 
that, when costs do not follow the event, 
the particular reasons should be given why 
the ordinary rule should not be followed. 
With regard to the general costs of the 
action, the plaintiff has succeeded on all 
the points, which were raised by the defend- 
ants against the plaintiff’s claim to make 
them liable on the hundis, and as the 
costs of the suit will be taxed according 
to the High Court Rules and are not 
ad valorem, the costs in this case are exact- 
ly the same whether the suit was filed on 
one hundi for Rs. 5,000 or three hundis 
of Rs. 5,000 each. There are no circum- 
stances in the case which show that the 
plaint iff was in any way guilty of misconduct 
which might disentitle him, even if suc- 
cessful, to his costs. The only fact before 
us is that an objection was taken in Court 
as to two of the hundis, and after argu- 
ment that objection proved successful. Io 
the extent to which any costs could _f>fl 
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tuat pumtun wmcn tne defend- 
ants succeeded, they are entitled to their 
costs agamst the plaintiff. We leave it to 
the Taxing Master to decide what were 
the costs of the following issue, which I 
frame as no issue on the question was 
raised at the trial: Whether two of the 
suit hundis are admissible in evidence 

owing to the non-cancellalion of the stamps? 
AYith regard to the rest of the costs, we 

l K T th ? successful plaintiff in the 
Court below is entitled to them. He will 

tions* 1111 t0 tbe C ° SlS ° f tlie cross -° b i ec - 
Coyajee, J. — I concur. 
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» r( -wuuuoaic me Kjitui inaian renm- 
sula Railway Company through ils Agent 
at Pom bay; the respondents are Rameshwar 
I rasad and another. Tlie suit was one 
of the type With which all the Courts 
in India aie sufficiently familiar, it was 
foi recovery of a sum of money from the 
breat Indian Peninsula Railway for the 
price of a bale of cotton goods wliicb should’ 
have been delivered to the plaintiffs but 
tthich was never delivered to them. 

The plaintiffs, in their plaint, after setting 
out the facts, alleged that they believed 
that the bale (which was a portion of a 
consignment of bales) had been lost in 
transit on account of the gross negligence 
?/' ^defendants and they claimed that 
e defendants were bound to indemnify 

t at tiff V * ° SS ' T i‘f re ' vas no doubt 
tha the consignment of bales of goods was 

SJ 1 1 f r°. m some merchants in Bombay to 

Clmn , /h 3 Wh ° Wer ^ cloth dealers in 
thapra thm-r* is equally no doubt that 

at v1c?nHn' Ve T de ! lvered 1 to *6 appellants 
at Nictona Terminus, Bombay, for car- 

iage under the well-known Risk Note “B ” 

that wf S0 .? faC ‘ i hich is common ground 
that when the goods arrived at Cliapra one 

wliole bale was found missing. Now in 

answer to the plaintiffs' claim the arJ) 

ants pleaded firstly that they admitted 

m £ !i7 sS ffl 
ZZ ine 10 ,he ^ 

Sis S K 

dismissed Tn V • 5 e ’. . sult must be 

tenor: — namely that in • « ^ •;* , °* one 

under such circumstances as this ? ? r? f Ught 
brought it is necessary tu m V 1 * ' vas 
should show that the Rnih™ f plainl ^ 
responsible for the loss of t\S C °5 pan , y is 
Munsif, ho we ve“ cSd1rDd ®°° dS - ? e 

which weara »•» 
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in the course of the trial before him. It 
was suggested by the plaintiffs that the 
Risk Note was not binding on the parties 
because it had been in fact signed by some 
person who had no authority so to do fiom 
the consignors in Bombay. The Munsif 
was of the opinion that the individual who 
in fact signed the Risk Note had no 
authority so to do given to him by the con- 
signors; he, therefore, came to the conclu- 
sion that, as the Risk Note had not been 
signed by any person who had authority to 
do so on behalf of the consignors, it did 
not bind the parties and that, therefore, 
presumbly the appellant Company was 
not able to avail itself of any of the ex- 
ceptions in the Risk Note which purport 
to exempt the appellant Company from 
liability under the conditions therein 

specified. , 4 

Now when the case went on appeal to the 

District Judge, the District Judge came 
to the conclusions precisely opposite on bot h 
these points to those at which the Munsif 
had arrived. He was satisfied in the first 
place that the person who did sign the 
Risk Note clearly had authority from the 
consignors so to do; although that authority 
was not an express but an implied one. lie, 
therefore, held that the plaintiffs were bound 
bv it I might, however, point out that 
there' would still be another objection to 
the endeavour of the plaintiffs successfully 
to raise this question. It is quite clear 
that with regard to the consignment as a 
whole, the plaintiffs, by accepting a large 

portion of the consignment, adopted H e 

contract which is contained in the Risk Note 
“B"' thev are, therefore, bound by that con- 
tract- and, whether or not the person who 
signed it had the consignors au thou ty, 
?he plaintiffs would not be able now to 
contend that they were or are not bound 
hv the terms of the special contiact em 
bodied in that Riak Note Apart from that 
however there is here also the hndiiip of 

fad by the District Judge that the indi- 
vidual who signed the Risk Note did have 

authority from the consignors this finding 
autuonij evidence which was given 

in th^case* on behalf of the plaintiffs them- 

Se \vUU regard to the other question :--that 
; 8 to say, whether the plaintiffs had prov- 
1 (what they were bound to prove if they 

v-rc to be successful) negligence on he 
nar' cf the appellants, the District Jud e e 

Sain differed from the Mans* He came 


[90 1. 0. l&fc] 

to the conclusion for certain reasons to 
which I will refer seriatim that the plaint- 
iffs had satisfied him that the loss was 
really due to the negligence of the appel- 
lants. These reasons are three in number 
one is that the Company produced no evi- 
dence of any kind. I need hardly point 
out that, according to the authorities both 
in India and in England and notably in the 
case decided by the House of Lords in Smith 
Limited v. Great Western Railway Company 
(1), it is not necessary for the defend- 
ant Railway Company in a case such as 
this to produce any evidence at all. Where 
a special contract is sued upon by a plaint- 
iff (such as in this suit was sued upon) it 
is for the plaintiff to show that the Rail- 
way Company is liable to him for loss 
occasioned to the goods which had been 
carried by the Railway Company on his 
behalf. This reason, therefore, given by 
the learned District Judge is not a reason 
which could be properly held by him as 
being in any way evidential of negli- 
gence on the part of the appellant here. 
The second reason which he ; gives is 
what he refers tor as "the admitted facts” 
in the case. The only admitted facts 

in the case which are really material 
were the facts that the consignment was 
actually made, that the' goods were en- 
trusted into the care of the appellant, and 
that they were lost; there were no other 
material facts admitted in the case, and, 
from these facts alone, again the law is 
clear as laid down in this country and in 
England that no inference evidential of 
negligence on the part of the appellant 
here could possibly be drawn. The third, 
and undoubtedly the most important, reason 
which he gives is what he refers to as the 
“plaintiff’s own evidence"; now if the 
plaintiffs had produced any witness who 
had been able to prove in any way that 
there had been any negligence of any 
kind on the part of the appellant or by 
their Agents or servants, (for a corporate 
body can only after all act through its 
Agents or servants) there is little dou !i t but 
that the plaintiffs might have succeeded. 
It is not sufficient, however, I think for 
this Court to hold that, merely because 
the District Judge states that having 
regard to the plaintiffs’ own evidence no 
other reasonable conclusion can be come to 
other than that the loss was due to the 
(li (1922) 1 A. 0. 178; 91 L. J.K.B. 123; 27 Com, 
Cas. 247; 36 T. L. R. 339. 
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negligence of the Company's servants, the 
matter is by such a statement precluded 
from being considered in second appeal. 
In a case such as this it is important to 
see what in fact was said in evidence by 
any witness who appeared for the plaintiffs. 
In this case I fear that what was said by the 
only witness who appeared for the plaintiffs 
was iu no sense any proof of negligence but 
only an assertion thereof. The only witness 
who was called by the plaintiffs merely 
stated as follows.— “Because the bale has 
not been delivered to me so I say that it 
has been lost on account of the negligence 
of the Railway Companies". (I may say 
that in the suit as originally brought the 
Bengal and North Western Railway Com- 
pany through its Agent at Gorakhpur was 
a second defendant). 1 need hardly, I 
think, point out that a mere assertion of 
this kind is of no evidential value whatever 
as proof of negligence on the part of the 
appellant. If one was to hold that it was, 
all the difficulties which surround plaint- 
iffs in bringing a suit of this kind, would 
at once disappear; for all that would be 
necessary for such to do, in order to throw 
the whole of the onus upon the defendant 
Company of bringing itself within the ex- 
ceptions in the Risk Note “B" which purport 
to exempt him from liability, would be to 
make a mere assertion by a witness ou 
behalf of the plaintiff's that he believed 
that the loss which was admitted was due 
to the negligence of the Railway Company’s 
servants. I think that it is obvious that 

such a statement as this is as of little evi- 
dential value in this case as are the other 
two reasons which have been given in the 
decision of the District Judge. The judicial 
comments which have been passed not only 

Wa-k ° ^ try b , ut a,so in island upon 
the difficulties which a plaintiff, who has 

contract of the nature of 
Risk Note B, encounters, have been severe, 

X 'Ll™ 7 . 8 * 7 80 well. founded. But 
" “ " iy Company 

ie domain of 

i . ' — it, always open 

cL5 a P f erSOn ’ "' bo wi9hes to consign his 
goods for carnage by a Railway, not to 

? sucl1 93 is set out in 

he Risk Note "B" which entails upon him 
such immense difficulties in the event of 

C 0m S n f fi t( j recov f the Railway 
l° a r 1089 °F da ™ge of the goods 

tffir l- h »• Cons i? ned t0 iUo take to 
thwr destination. By this time I think it 
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ought to be publicly known that it would 
appear that the onus of proving wilful 
negligence lies upon the plaintiff who 
brings the suit for recovery of what has 
been lost on a Railwany Company's lines 
if he sues upon the special contract which 
is embodied in the Risk Note "B." It has 
been suggested that in this particular case 
the mere admission by the Railway Com- 
pany of the loss is not sufficient to i>rovc 
that loss; and reference was made to a 
case decided by a Bench of the Bombay 
High’ Court \Ghdabhai Punsiv. Eastlndian 
Railway Company (2)] in which their Lord- 
ships thought that a mere admission by a 
Railway Company in their favour that the 
goods were lost was not sufficient to prove 
that the goods had been in fact lost. I 
need only point out that this case was de- 
cided before the case in the House of Lords 
t ) which I have already referred. There 
the matter is fully dealt with and I think 
that an admission of loss must be regard- 
ed as a position which it is open to the 
defendant Railway Company to take up. 
After all it does not appear to me that it 
is necessary for a person to give strict 
proof of what he himself admits. All the 
points in the present appeal have been 
recently dealt with by Mullick, J., and my- 
self in the case of G. I. P. Railway Co. v. 
Jitan Ram-N irmal.Ram (3). 

Cnder these circumstances, and I must 
confess with some sympathy for the re- 
spondents, 1 feel that the only possible 
couioe in this case is that the appeal must 
be allowed a nd the suit dismissed. 

Ihere will be no order as to costs. 

Adami, J.— I agree. 

(21 63 lad. Cas. 241; 45 B. l' R^ 9 - 

(.1) 72 And. Cas. 410; 4 P. L. T. 171 p n . R 'oo 2 °i' 
rat. I, R. 1651; (1923 )'a. I. R. (P„ t ) Pat.’ U2 
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un< uncoiled one anna stamp— Dale written across 
stamp by drawee— Hundi, whether duly stamped. 

A hundi chargeable with the duty of one anna was 
presented for payment bearing an uncancelled one 
anna stamp and the drawee when making the payment 
wrote across the stamp the date of the payment: 

Held, (1) that the writing of the date across the 
stamp which had not been cancelled at the time of 
the making of the hundi did not have the effect of 
converting the hundi from an unstamped document 
into a stamped document and that the provisions of 
s. 17 of the Stamp Act had no application to the 
case; 

(2) that consequently the hundi continued to be an 
unstamped document and that no suit could be 
brought on the basis of it. 

Mr Coltman (with him Mr. M. J. Mehta), 
for the Appellant. 

Sir Chimanlal Setalrad, for the Respond- 
ents. 

JUDGMENT.-The plaintiff alleged 
that he was a holder in due course of a 
shah jog hundi for Rs. 5100, dated Feb- 
ruary 10, 1922, drawn by one Jaggannath 
Gordhandas of Poona on Joraji Deoraj, the 
second defendant Firm of Bombay, in favour 
of Yenkatesh Ramchandra Shivnoor of 
Belgaum. The plaintiff transmitted the 
said hundi from Gulberga to his branch 
firm at Secunderabad. In the course of 
transmission to Secunderabad the said 
hundi was stolen by some person not 
known to the plaintiff. It then came into 
the hands of the first defendant firm, who 
presented it for payment to the drawees, 
the second defendant firm. The first de- 
fendant received payment from the second 
defendant. The plaintiff claimed that the 
first defendant had no title to the hundi, 
and that the first defendant was bound to 
pay the same with interest as moneys had 
and received for and on behalf of the plaint- 
iff. The plaintiff further submitted that 
the second defendant firm was not entitled 
to pay the amount to the first defendant 
firm as they had no title to the same. 
The plaintiff, therefore, prayed that the 
defendants be ordeied to pay to the 
plaintiff the sum of Rs 1,035 with interest 
on Rs. 900 at the rate of nine per cent, 
per annum from October 10, 1923, till 
judgment, and costs of the suit. 

\Ye are not concerned with any other 
issues which were raised r.t the trial, 
except the issue whether the hundi was 
properly stamped. The Judge found on 
this issue that the instrument was un- 
tamped, and, therefore, was inadmissible in 
idence. The plaintiff’s suit was then dis- 
7nicSjd. 


According to the evidence the hundi 
bore an uncancelled one anna stamp when 
it came into the hands of the first defend- 
ant firm. It was not, therefore, duly 
stamped at the time of execution. Under 
s. 12 (2) of the Indian Stamp Act:—, 

“Any instrument bearing an adhesive 
stamp which has not been cancelled so that 
it cannot be used again, shall, so far as 
such stamp is concerned, be deemed to be 
unstamped.’’ 

Under s. 17 

“All instniments chargeable with duly 
and executed by any person in British India 
shall be stamped before or at the time of 
execution." 

There is one exception provided by 8.47 
of the Act which enables certain documents 
chargeable with the duty of one anna, if un- 
stamped, to be stamped at a later date. 
Section -17 says : — 

“When any Bill of Exchange, proinissoiy 
note or cheque chargeable with the duty 
of one anna is presented for payment un- 
stamped, the person to whom it is so pre- 
sented may affix thereto the necessary 
adhesive stamp, and, upon cancelling the 
same in manner hereinbefore provided, may 
pay the sum payable upon such bill, note 
or cheque, and may charge the duty against 
the person who ought to have paid the same, 
or deduct it from the sum payable as 
aforesaid, and such bill, note or cheque 
shall, so far as respects the duty, be deemed 
good and valid." 

If the second defendant fiim, when the 
hundi was presented, had affixed the stamp 
and cancelled it, then the hundi would 
have been considered with regard to the 
payment of duty, a good and valid docu- 
ment. The evidence shows that some time 
on February 12, when the hundi was paid 
by the second defendant firm, Nagardas, 
a partner in the first defendant fiim, 
noticing that the stamp on the hundi 
had not been cancelled, wrote across it the 
date "February 12, 1922." That would not, 
according to the provisions of the Act. make 
a document, which up to that time had been 

unstamped, stamped. 

It is clear, therefore, that there has been 
no attempt whatever to comply with the 
provisions of 8. 47 of the Act, and the docu- 
ment still continues to be unstamped. ' e 
think then that the decision of the Judge 
was right and the appeal mu6t be dismissed 

with costs. , „ . , 

z K Appeal dtsmtwefli 
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Present:— Mr. Justice Adami and 

Justice Sir John Bucknill, Kt. 

HARO MANDAL— Appellant 
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DHIRANATIi DAS and otiikds - 
Rkspondbnts. 

Limitation Act (/A* of 1908), Sch. /, Art. /i— 
S.mthal Parganas -Death of pn>i>rictor- Settlement of 
land i by prodhan -Heir of deceased, objection by, 
dismissal of— Suit for declaration— Limitation. 

On the death of a Hindu widow who had succeeded 
to the estate of her husband in the Sanlal f’arganas 
the Sub-Divisional Officer passed an order that as no 
heir of the deceased was traceable the prodhan mi«ht 
settle the lands according to the village Record of 
Rights. The prodhan subsequently reported that he 
had settled the lands with certain persons and on 
that report the Sub-Divisional Officer recorded an 
order "file.” The heir of the deceased subsequently 
appeared and filed an objection but bis claim was 
rejected and an order was passed that he should go to 
the Civil Court aud that if he succeeded in establish- 
ing his claim he would be entitled to get possession 
of bis land. Shortly thereafter the heir who had tiled 
the objection died and his sons filed a suit for a 
declaration that they being the next reversioners of 
the deceased widow were entitled to get the lands 
left by her and that the defendants with whom the 
lands had been settled by the prodhan were not 
entitled to retain the lands under the guise of a settle- 
ment at fouti. This suit was filed more than a year 
after the date of the order rejecting the objection tiled 
by the plaintiffs' father: 

Held, that the suit was not one for setting aside 
the order of the Sub-Divisional Officer and was 
conssquently not governed by Art. l i of Sch. I to the 
Limitation Act. Ip. 692, col. 2.J 

Appeal from a decision of the District 
Judge, Dumka, dated the 6th November 
1922, confirming that of the Subordinate 
Judge, Gonda, dated the 25th May 1922. 

Mr. S. N. Bose, for the Appellant. 

Mr. Janak Kishore for Mr. Dinesh 
Chandra Varma, for the Respondents. 

JUDGMENT. 

Adami, J.— This second appeal comes 
from the Santhal Parganas. It appears that 
one Musammat Sahodramani succeeded to 
the properties of her husband, that is to 
say 63 bighas 16 kathas in village Sour 
Pachisa. Shamlal Mandal the prodhan of 
the village was her bhoulxdar and in Mr. 
Wood’s Settlement in 1873 und Mr. Craven’s 
Settlement in 1879 Sahodramani and Shamlal 
were recorded jointly for the lands; but an 
entry was made that Shamlal was the 
bhoulxdar. In the Settlement of 1908 the 
Settlement Officer refused to record Shamlal 
ae having a joint interest on the ground 
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that the interest of any reversioners there 
might be would be prejudiced, i’iic-n 
Sahodramani and Shamla! put in a petition 
of campromise before the Settlement Officer 
asking that they might be jointly recorded, 
but this was refused in 190.). On appeal 
the order of the Settlement Officer was 
affirmed on the ground given by the Settle- 
ment Officer. Thus Sahodramani was alone 
recorded in the Settlement of 10 JS; she 
remained in possession till January 19 16 
when she died. On her death Rako Mandal 
son of Shamlal, who had succeeded as 
prodhan declared that Sahodramani had 
died issueless and without heirs ami, there- 
fore, the jote was font feravi and asked to 
be allowed to re settle it with some ninjat 
of the village. The Sub-Divisional Officer 
remembered what had happened in the 
settlement proceedings and ordered an in- 
quiry to be made as to the whereabouts and 
existence of Jhumak. the brother of 
Sahodramani’s husband, who had put in 
an objection during the settlement pro- 
ceedings. A peon was sent out to report if 
Jhumak existed and whether Sahodramani 
had left any one else claiming to be her 
heirs The peon came back and reported that 
he could not find Jhumak or any heir of 
Sahodramani. On the 17th November 1916 
the Sub-Divisional Officer passed the follow- 
ing order:— 

"Read the peon’s and ehaukida r's report, 
They failed to trace out any heir of the 
deceased rtjoV. the prodhan may settle the 
land according to the village Record of 
Rights; any oue aggrieved by his action may 
come up to Court with an objection’’. 

As a matter of fact Jhumak was at 
Bousi a village only eight miles from Sour 
Pachisa. Rake Mandal, howaver, reported 
on the 5th of January 1917 that he had 
settled the lands with the defendants 
Mohan Lai Mandal, his nephew, and Haro 
Mandal his brother. On that report the 
Sub-Divisional Officer recorded the order 
"File” on the 11th January 1917. 

On the 11th May 1917, Jhumak DaS, 
having heard what had happened, came for- 
ward and filed an objection but it was re- 
jected, and he then filed another objection 
which was again rejected on the 23rd 
August 1918 on the ground that as Jhumak 
had been absent from the village and had 
no lands there, r. 27 of the Santhal Rules 
would apply lo the offect that in the settle- 
ment of/otrtt lands a resident jamabanii, 
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raiyut should be preferred to an heir of I he 
recorded raiyat living miles off from the 
village in which the land was situate. The 
order of the Settlement Officer on the 23rd 
August 1918 was to the following effect: — 
"As already ordered Jhumak Das should 
go to the Civil Court to establish his claim 
to get the land as legal heir of the de- 
ceased recorded raiyat, Musammat Sahodra- 
mani, and that if he succeeds he would be 
entitled to get possession of the land on 
payment of whatever sum the settlement 
takers may be found to have actually paid 
to the prodhan as arrear rents for the 
holding. I may note here that the defend- 
ants Mohan Lai Mandal and Haro Mandal 
had been allowed settlement of the jolt on 
condition that they paid up the sum due 
as arrears which amounted altogether to 
Rs. 778-11-6 and this sum was paid by them 
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the plaintiffs in the suit was not contingent 
on the setting aside of the order passed 
by the Sub-Divisional Officer. 

He decided that the payment of 
Rs. 778-11-6 by the defendants to the 
prodhan was proved, and considered the 
contention that r. 27 of the Attestation 
Rulfs would prevent settlement with 
Jhumak or his heirs. The Subordinate 
Judge held that r. 27 could not operate 
to change the order of succession laid 
down by the system of law and religion 
to which a family belongs. He found 
that the plaintiffs were entitled to recover 
possession without further payment to the 
defendants. He, therefore, decreed the 
plaintiffs’ suit. 

The learned District Judge has upheld 
the Subordinate Judge on every point and 
dismissed the appeal which was brought 


to the prodhan. 

Jhumak Das died in 1919 before he could 
move the Civil Court, and it was not until 
the 31st August 1921 that his sons, the 
present respondents filed the suit out of 
which this second appeal arises. 

The plaintiffs in this suit prayed for a 
declaration that they, being the next 
reveisioners of Musammat Sahcdramani, 
were entitled to get the lands left by her, 
and that the defendants were not entitled 
to retain the property under the guise of 
its settlement at fouli. They asked also 
fora declaration that the order of the 17th 
November 1916, allowing the predhan to 
settle the land was obtained by fraud 
since the land was not fouli. Thirdly, 
they asked that the order of the 23rd 
August 1918, passed by the Sub-Divisional 
Officer, in Revenue Miscellaneous Case 
No. 302 of 1916-1917, should be set aside, 
and they asked that they should be given 
possession of the lands in suit without 
being required to pay any rent to the 
prodhan, who, with the other defendants, 
had been in possession throughout. 

The Trial Court found that the plaintiffs 
had proved that their father Jhumak was 
the reversionary heir of Musammat Sahodra- 
mani, and after his death they were the 
next reversioners. It was found, tco, that 
Jhumak Das was the brother of Sahodra- 

mani’s husband. 

The question whether the suit was 
baned by Alt. 14 was considered by the 
Subordinate Judge and he held that that 
Article would not apply, as the success of 


before him. 

The only points brought before us in 
second appeal are the point of limitation 
and the point of the liability of the plaint- 
iffs to re-pay the defendants the sum of 
Rs. 778-11 6 which the defendants paid to 
the prodhan. 

It is strenuously contended before rs 
that Art. 14 of the Schedule to the Limit- 
ation Act barred the suit, since it would be 
necessary to set aside the orders of the Snb- 
Divisional Officer before the plaintiffs could 
recover possession. 

1 he learned Distiict Judge has dealt with 
this contention and overruled it. Ihe 
learned Vakil relies on the cases of Paibali 
Hath Dull v. Raj Mahan Dull (1), Ganesh 
Shesho Deshpavdc v. Secretary of State for 
India (2) and Raghunalh Piasad v. Kaviz 
Rasul (?.) also on the case of Kagu v. Salu 

\ | I 

Now, if in the present case it would be 
necessary, in order to allow the plaintiff to 
succeed, to set aside any order of tie 
Sub-DivisioDal Officer, there is no doubt 
that Art. 14 would apply. Butin the pre- 
sent case the relief sought is primarily a 
declaration that the plaintiffs are entitled to 
succeed Musammat Sahodramani ashernex 
reversioners, and for such a declaration, t e 
setting aside of the order of the Sub-Division 
al Officer would not be necessary, ft is true 
that the third relief asked for by the plain - 
iffs is the setting aside of the order of me 

(1) 29 C. 3G7; 6 C. W. N. 92. 

(2) 57 Ind. Cas. 587; 44 B. 451. 

(3) 24 A. 4G7; A W. N. (1902) 116 

(4) 15 13. 42-1; b hid. Dec. (k. b.) 289. 
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Sub Divisional Officer; if the first relief is 
granted, the third relief would not be re- 
quired and then, if we examine the order of 
the Sub-Divisional Officer made on the 23rd 
August, 191S, which I have cited above, it 
is clear that there is no final order and the 
plaiatiff was told that, if he succeeded in 
obtaining a decree establishing his claim 
to get the land as legal heir, he would be 
entitled to get possession of the land on 
payment of whatever sum had been paid by 
the defendants. Therefore, it is quite clear 
that there would be no necessity to set aside 
the order of the Sub-Divisional Officer, for 
the suit is really a compliance with the 
order ; nor would it be necessary to set 
aside the order of "File,” passed when the 
prodhan reported that he had settled the 
jote with the defendants. The plaint- 
iffs having obtained a decree declaring their 
title would enter on the laud as heirs of 
Sahodramani. Therefore, I think, that the 
learned District Judge was quite correct in 
refusing to set aside the decree of the lower 
Court on the ground of limitation. 

There is another view which might be 
taken also, and that is, that in the plaint the 
plaintiffs asserted fraud, and though there 
is no distinct finding as to fraud in the 
judgments of the lower Courts, the tenor of 
those judgments is to show that Rako 
Mandal, the prodhan, acted somewhat 
fraudu ently in allowing the existence of 
dhumak to be concealed. If there were 
fraud found, then the question of limitation 
would not come in ; but it is unnecessary to 
consider this view of the question. 

The only point in which I would differ 
from the learned District Judge is with 
regard to the payment of Rs. 778. The 
reason given by the lower Courts for re- 
fusing to order payment of this amount by 
the plaintiffs is that the defendants, during 
the years they have been in possession, have 
been able to obtain profits from the land 
exceeding in value the amount of Rs. 778 

f, a * d ? y 1 do not think that this is 
the right view to take. The Courts below in 

“2 n have * ntered iut <> the question of 
pro ^ t8 ' a “ d have set off those mesne 

Sara V- 6 ^* yment - In lheir P laint 

para. 18, the plaintiffs state that they will 
ring a separate suit for mesne profits and 
they do not ask in the present suit for 

n i lhe - re is t0 be a set off 
nrofhfi °Tt ? h ° U d be in the suitf °r mtsne 
U - 8 . n * 0t open 10 the Court8 ^ the 

..jesent suit to reckon what the mesne 


profits are and to set them off against the 
Rs. 778. It seems to be assumed, too, that 
the Rs. 77 S went into the hand3 of the 
prodhan ; the amount represented the 
arrears due and would have to be paid to 
Government by the prodhan. It is only 
right, in my opinion, that the plaintiffs 
should re-pay to the defendants, when 
they recover possession, this sum of 
Rs. 778-11-6 paid towards arrears by the 
defendants, and I would, therefore, modify 
the decree of the lower Courts to this 
extent that it be declared that the plaintiffs 
are entitled to recover possession of the lands 
on their payment to the defendants of the 
sum of Rs. 778 11- G within a period of six 
months from this date. To that extent the 
decree of the lower Courts will be modified. 
Each party will bear its own costs in this 
Court. 

Bucknill, J.— I agree. 

z. k. Decree modified. 


RANGOON HIGH COURT. 

Special Second Civil Appeal No. 248 op 

1924. 

April 24, 1925. 

Present:— Mr. Justice Carr. 

U THA NVO— Appellant 


l W 0UU 

MG. K1 AW THA and another — 
Respondents. 

Transfir of Property ,lcf (IV of 1SS2) t W 5 - 
Rfijutratwn .let (AT / of 190S), ss. •>, 1}. -Burma 
Registration Direclwns-.'Uase'', meaning of-Aalet 
ment by tenant to cultivate land - Registration ^ 

An agreement executed by « tenant only, agreeing 
to cultivate land and to pay rent is m.V » 
under s. 105, Transfer of Pmperty Act beLi 
document, being not executed by {he lessor, the laX 

wil'hin' iTTf ^ ^ p£>Sy 

con ] the lkhm i0n 113 8,veu m lhe section, [pJi^ 

Direction 46 (rfj (i) in the Burma Registration Direo 
t ons has no applicaUou to such n document as 
above. The document, however, is « "lease" within 
the wider definition given in a *> of 

tion Act, and is compulsorily registrable 

under s. 17 of the Act G‘J4, col 2 j “ fQlls 

Appeal against a decree of the District 

n ' in C. A. No. 4 of 192i 
Mr. Ba Thein, for the Appellant 

Mr. R, M. Sen, for the Kespondeata, 
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JUDGMENT.-This was a suit for 
rent of paddy land. The plaintiff claimed 
u nder an agreement, which has been marked 
Lx A, but is tiled in the process file, 
which was, he alleged, executed by the 
three defendants. The rent fixed was 350 
baskets of paddy. 

The first defendant filed a written state- 
ment confessing judgment. A decieehas 
since been passed against him on this 
and he is not a party to this appeal. 

The second defendant denied execution 
of the agreement and the third defendant 
did not appear at all. The case was fixed 
for hearing and one of the defendants 
appeared, but no evidence was taken and 
the suit was dismissed on the ground that 
Ex. A was compulsorily registrable and, 
therefore, could not be admittted in evi- 
dence and that the agreement could not 
be proved. 

So far as regards the 2nd and 3rd defend- 
ants, this decision was upheld by the 
District Court, which, however, gave a 
decree against the 1st defendant on his 
confession. 

The only question now for decision is 
whether this document required registra- 
tion. 

The document is of a kind very com- 
mon in Ibirma, and which is usually called 
a lease. It is, however, an agreement exe- 
cuted by the tenants only, who agree to 
cultivate the land and pay the rent, and 
also agree to certain other conditions. 


A “Lease" is defined in s. 105 of the 
Transfer of Property Act, which reads as 
follows : — 

“A lease of immoveable property is a 
transfer of a right to enjoy such property, 
made for a certain time, express or implied, 
or in perpetuity, in consideration of a 
price paid or promised, or of money, a 
share of crops, service or any other thing 
of value, to be rendered periodically or on 
specified occasions to the transferorby the 
transferee, who accepts the transfer on 
such terms ’’ 

It is quite clear that the document now 
in question is not a lease within this defini- 
tion. It is not executed by the lessor, the 
land-owner, and, consequently, it cannot 
transfer any right to the properly. It is 
in fact merely an agreement to cultivate 
and pay rent. The document, therefore, 
does not come within the provisions- of 
the Transfer of Property Act at all and 
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it is unnecessary to consider those pro- 
visions further. 

The Registration Act, however, in s. 2 
(7) says “Lease includes a counter-part, 
kabvliyat, an undertaking to cultivate or 
occupy, and an agreement to lease." This 
document, therefore, comes within the defini- 
tion of a lease, for purposes of the Regis- 
tration Act, as being an undertaking to 
cultivate or occupy. But whether regis- 
tration is compulsory or not depends on 
s. 17. Section 17 (d) provides that leases 
of immoveable property from year to year, or 
for any term exceeding one year, or reserv- 
ing a yearly rent are compulsorily regis- 
trable, provided that the Local Government 
may exempt certain kinds of leases. 

Now, the present document, considered 
as a lase, does not fall within this clause, 
for it is not for a term exceeding one 
year. So far, therefore, s. 17 does not require 
it to be registered. 

The only other clause which might 
apply is cl .(d), and that could only apply 
if the instrument purported, or operated, 
to create a right or interest in immoveable 
property of the value of Rs 100 and upwards. 
This condition, as I have pointed out 
above, is not fulfilled by the present docu- 
ment. 

I can, therefore, see no sufficient reason 
for holding that this document required 
registration. 

The Courts below have acted, in part, 
on Direction 46 (d) (i) of the Registration 
Directions. This embodies a ruling by the 
Inspector General of Registration. This 
Direction says : — “A lease for agricultural 
purposes for a year or less must be made 

by oral agreement with or without delivery 

of possession or by a document either 
registered or unregistered; but when the 
value of the right created is Rs. 100 or 
upwards, if there is a document, it must 

be registered." . . 

As regards leases wfithin the definition 
in the Transfer of Property Act, I express 
no opinion as to the correctness or other- 
wise of this ruling; but it appears to me 
to be quite wrong in respect of a « ocu “ 
ment, such as that now under considera- 
tion which is not, strictly speaking, a lease 
at all, but is a lease within the wider 
definition in the Registration Act. 

I have been referred also to an unpublisn- 
ed judgment of this Court in Special i 
Second Appeal No. 274 of 1921 Tn that 
case a document of a kind siniilai to 
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present one was involved, and the learned 
Judge remarked that it was abundantly 
clear that it required compulsory regis- 
tration. He did not, however, give any 
reasons for this view, and the point, al- 
though it was taken up by the appellant in 
that case, had not been pressed and does 
not appear to have been fully argued. 

I do not consider, therefore, that I am 
bound by that decision. I hold, therefore, 
that the document now in question did not 
require compulsory registration. 

The appeal is, therefore, allowed, the 
judgments and decrees of the Courts below, 
as regards the two respondents (the 2nd 
and 3rd defendants) in the suit, are set 
aside, and the suit is remanded to the 
Township Court for a decision on the merits 
as against these two defendants. 

The appellant will be given a certificate 
for the refund of the Court-fees paid on 
this appeal. The other costs of this appeal 
will be costs in the suitand, together with 
the costs in the District Court, will fullow 
the final result. 

I would point out to the Township Judge 
that, although Ex. A does not require 
registration, it does appear to require to 
be stamped, but it is unstamped at present. 
It will be necessary, therefore, for him to 
decide whether this document requires a 
stamp and, if so, to require the duty and 
penalty to be paid before admitting it in 
evidence. 

n. h. Appeal allowed. 


BOMBAY HIGH COURT. 

OmoiNAL Civil Jurisdiction Appbal No. 45 

op 1925. 

July 13, 1925. 

Present:— Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Coyajee. 
MUNICIPAL CORPORATION of 
BOMBAY— Appellant 

versus 

RANCHORDAS VANDRAVANDAS- 
Responde.nt. 

Land Acquisition Act (/ of 1801,), ss 4, tl (J)-City 
of Bombay Municipal Act (/ 11 of 1888), s. 63 (k)- 
Compulsory acquisition of land— Declaration by Local 
Government whether conclusive as to purpose for 
which land required —Suit to challenge nature of 
purpose, whether maintainable-Krection of quarters 
for Municipal servants . whether public purpose- Krec- 
tion of shops, effect of. 

. ^ declaration by the Local Government under e. 6 
w of tye Laqd Acquisition Act that a certain piece 
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of land is required for n public purpose is not conclu- 
sive with regard to the character of the purp-v' for 
which the land is required and it isopui t*> a person 
who is likely to be affected by th * acquisition "t land 
in pursuance to the declaration to institute u suit t » 
have it declared that the land in question cannot be 
acquired by compulsion inasumch a* if is n »t required 
for a public purpose [p. G'J7, col. 2; p. 608. col. 1 

Under the provisions of 5.63 i k) of the City of 
Bombay Municipal Acta Municipality is emi-ov.-ivd 
to acquire land for the purpose of building quarter* 
for Municipal servants, as that is a measure life. |v 
promote public safety, health, convenience nr ii>uv •- 
tion. [p. 608, col. 1 j 

Where a Municipality determines that a ceriain 
measure is likely to promote public convenience within 
the meaning of s. 63 (A:; of the City of Bombay 
Municipal Act, it is not open to a Court of Law t«» 
interfere with the exercise of that discretion. I p. 60S, 
cols. 1 & 2.] 

Where a Municipality proposes to acquire a piece 
of land for the purposes of a school, a play ground, 
recreation park and for erecting residential quarters 
for Municipal servants, it cannot be said that the ac- 
quisition is not being made fora public purpose mere- 
ly because as a part of the scheme the Municipality 
proposes to erect certain shops on a portion of the land 
to be acquired in order to recoup itself for the expenses 
to be incurred in connection with the scheme. Ip. 6!I0. 
cols. 1 A 2.] 

Appeal against the judgment of Mr. 
Justice Shah. 

Mr. Coltman (with him Mr. Daphtary ,) 
for the Appellant. 

Sir Chimanlal Sctalvad (with him Mr. 
Kemp), for the Respondent. 


JUDGMENT.— Plaintiffs Nos. 1 tn 5 
in this suit are the trustees of the Tulsidas 
Gopalji Charitable Trust, As such trustees 
they are in possession of certain immove- 
able property which defendants Nos. 2 and 
3 desire the Government of Bombay to 
acquire for them under Ihe provisions of 
theLand Acquistion Act I of 1894. Plaint- 
iff No. 6 is in occupation of a portion of 
the property as the lessee from plaintiffs 
Nos. 1 to 5. 


The plan of the land appears at p. 23 
of the print. The land marked yellow was 
acquired by the Corporation in or about 
the year 1917 for certain purposes includin'* 
the building of a Primary School. It does 
not seem, however, that up to now the 
Corporation has proceeded with the construc- 
tion of the school. On September 27 lq^o 
the Municipal Commissioner addre.4ed"a 
letter to the Corporation which appears at 
p. 23A of the print: — 

.“I have the honour to refer to Corpora- 
tion Resolution No. 1G09, dated June 14 
1915, approving of the acquisition of a 
site for the construction of the Primary 
School at Mazagaon and to stale that 
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e r ( ! Ui T S • the 1 Site pi ? pos ? d *>r Municipal servants and a public recre- 
has been found to be inadequate for the •' • — - F reor e 

needs of primary education in this locality. 

On making enquiries as to how this diffi- 
culty could be remedied, Mr. Mackison 
has come to the conclusion that the area 
in question to the East of Mazagaon Road 
is at present very badly developed and 
furnished an opportunity not only for the 
construction of school accommodation but 
for development as quarters for Municipal 
servants and the provision of a public 
park. I attach a plan No. G7 of August 
12, 1920, showing the existing site already 
acquired for the Primary School, and Mr. 

Mackison's proposed development. I do not 
think that this development can be con- 
sidered to be final, but there is no doubt 
that an opportunity exists for acquiring 
land in this locality at a reasonable rate 
to meet several Municipal needs. The 
Corporation in their Resolution No. 4775, 
dated September 15, 1919 have requested 
us to expedite the submission of proposals 
for the housing of certain of the Municipal 
servants. The locality in question would 
be very suitable. As I have already stated 
the land is at present very badly deve- 
loped and the present lease will expire in 
a few years. 

It is estimated that the total cost of the 
land with the quarters to be constructed 
thereon will be approximately Rs. 23! 
lakhs. From the development as proposed 
by Mr. Mackison, it is anticipated that it 
would be possible to provide a public 
park and the play-ground for the school 
and still to derive a return of about four 
per cent, on the capital outlay. The 
development suggested provides eighty- 
four shops and one hundred and twenty- 
six quarters of four rooms each. The area 
to be acquired is 27,213 square yards 
which with the area already acquired 2,225 
square yards will give a total area of 
29,438 square yards. It is estimated that the 
number of people to be dishoused will be 
three or four hundred, whereas accommoda- 
tion would be provided by the proposed 
development for about750people in addition 
to the school and the park. 

As already stated I am not entirely 
satisfied that the development pro- 
posed is the best suited to the locality 
Put 1 am emphatically of opinion that the 
land in question should be acquired for 
development as a Municipal estate com- 
prising a school and a play-ground, quarters 


at ion ground. The details to be laid out 
can be adequately arranged at a subsequent 
date after full discussion. 

I, therefore, request the sanction of the 
Standing Committee and the Corporation to 
the acquisition of an area of approximately 
27,213 square yards on the east side of 
Mazagaon Road between Dockyard Road 
and Matharpakhady Road and to my 
making an application to Government for 
the acquisition under the Land Acquisition 
Act of the area mentioned above." 

The said letter was thereafter referred 
to, and considered by, the Roads Com- 
mittee, and eventually the Municipal Com- 
missioner addressed a letter to Government 
on March 28, 1922, which appears at p. 10 
of Part 111 of the print : — 

"I have the honour to state that the 
Standing Committee have authorized me 
to apply to Government for the acquisi- 
tion under the Land Acquisition Act of the 
property bearing X. S. No 3607 at Mazagaon 
and Dock Yard Roads shown in crimson 
colour on the accompanying plan marked, J. 
M. F. Xo. 3607 (in duplicate) in connection 
with its development as a Municipal estate 
comprising a school, a play- ground, quarters 
for Municipal servants, etc. 

I request that Government will be pleased 
to take necessary steps in the matter and 
place me in possession at as early a date 
as practicable. 

The usual draft notification under s. 4 
in duplicate is herewith forwarded." 

A notification was thereafter published 
under the provisions of s. 4 of Act I of 
1894. On J une 27, 1922, a notification under 
s. 6 of the Land Acquisition Act was pub- 
lished. The preamble states:— 

"Whereas it appears to the Governor in 
Council that land is required to be taken 
by Government at the expense of the Muni- 
cipality of Bombay for a public purpose, 
the development as Municipal estate 


n 


comprising a school, a play-ground, quarters 
for Municipal servants, etc., it is hereby 
declared that for the above purpose the 
following plots of land are to be ^acquired 
in the aforesaid city of Bombay." 

The plaintiffs’ Solicitors then wrote to the 
1st defendant complaining about the pro- 
perty being acquired by the Municipality 
"under the guise of a public purpose, not 
in the interests of the inhabitants of the 
neighbourhood, but with a view to pro- 
fiteering." Similar letters were written to 
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the Corporation and to the Municipal Com- 
missioner. On Septemper 18, 11)22, a notice 
was given that the plaintiffs intended to 
institute a suit against the Secretary of 
State for India in Council and the Muni- 
cipality of Bombay. 

On June 21, 1923, the plaintiffs filed 
this suit praying that it might be declared 
that all the proceedings taken in connection 
with the acquisition of the property were 
invalid and of no effect, and that the de- 
fendants, their officers and or agents forth- 
with pending the hearing of the suit and 
thereafter permanently be restrained from 
taking any further steps to acquire posses- 
sion of the property. The plaintiffs con- 
tended that the 2nd and 3rd defendants 
had no power to acquire the property for 
the purpose for which they proposed to 
acquire the same. In particular they had 
no power to acquire the property for the 
purpose of '\a) erecting quarters for the 
accommodation of Municipal servants; (6) 
erecting shops to be let out on hire for 
profit; and (c) recoupment of expenses in- 
curred in the acquisition of other land 
acquired or to be acquired for legitimate 
purposes." 

Defendants Nos. 2 and 3 have put in 
their written statement, and the real defence 
to the plaintiffs' claim is contained in para 
10 thereof 

“Referring to para. 9 of the plain; these 
defendants without prejudice to the con- 
tention contained in para. 9 hereof deny 
each and every contention contained in the 
said para, and say that they have power to 
acquire land for the purposes therein men- 
tioned. These defendants say further that 
in fact the purposes (6) and (c) mentioned 
in the said para are not mentioned in the 
said declaration which states the purposes 
for which the said land is required. These 
defendants deny that they in fact propose 
to acquire the said land for the said pur- 
poses (6 1 and (c). The erection of shops if 

™ < L ,K he P ° We - 8 • ; f the 2nd def end- 
a ? ta ‘ ' ®. they ?* y 11 I9 ) 13 merely incident- 
al to the said proposed scheme. These 
defendants say further that the 2nd de- 

any event be entitled to 

?hA & f [ 0r any P ur P°se for which 
the Mun.cipal Act authorized its use al- 

i ou .f h ., 8 “ ch Purpose was not that mention- 
ed m the said declaration ” 

Defendants. Nos. 1 and 4 have filed their 
written . statement, their main contention 
being that by reason of s. 6 (3) of the Land 


V. RANCHOP.DAS VANDRAVANDA3. 997 

Acquisition Act, 1894 the said declaration 
is conclusive evidence that the land is 
needed for a public purpose and the 
plaintiffs are debarred from alleging the 
contrary. 

Numerous issues were raised at the hear- 
ing. A large number of them were purely 
on technical points which the defendant's 
might well have conceded. On Issues 
Nos. 2 and 7, whether the suit was main- 
tainable as against all the defendants, viz.. 
Nos. 1 to 4, the learned Judge held that the 
suit was maintainable inspite ofs. (i, cl. 
(3i, of the Land Acquisition Act; it even 
seems to have been conceded before the 
learned Judge by the defendants that the 
suit was maintainable. However, in any 
event it is perfectly clear there is nothin*' 
in the point. 0 

In Amulyn Chandra Banerjca v Cor- 
poration of Calcutta (1), a suit was brought 
for a declaration that the Municipality of 
Calcutta was not competent, according to 
law, to acquire certain land in Calcutta 
the property of the appellants. The Dis- 
trict Judge held that the declaration made 
by the Governor on September 6, 1915 
under the Land Acquisition Act, that the 
land was required for a public purpose 
was conclusive against the plaintiffs. On 
appeal to the High Court a different opi- 
mon was expressed by the Judges in 
appeah lhey considered that the declara- 
tion of the Governor under s. G (3) 0 f the 
Land Acquisition Act was not conclusive 
1 he case went to the Privy Council, but 
the point does not appear to have been 
argued before their lordships. It may be 
presumed that it was thought that the 
point was not worth arguing 

c l“‘‘ n v r ™f ,ees f cr < h ‘ Inproumntof 

Calcutta v. Chanara Kanta Ghosh (2) the 
point does seem to have been taken and 
page 6°G* there is the following passage 

sflnpCn eDeVer - ,he Ij0Cal Goven, ment does 
sanction an improvement scheme, there is 

a duty to announce the fact bv notifica- 

tion, and the publication of a notification 

s conclusive evidence that the scheme has 

been duly framed and sanctioned This 

ft,*-*** U 


45 ( P, Q,), 

•l'ago of 47 C. — [i’J.j 
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provision does not affect the right of the 

respondent to institute a suit to have it 
de dared that the Board in framing the 
scheme acted ultra vires, or that the scheme 
as sanctioned does not authorize the ap- 
pellants to acquire by compulsion the land 
in question.’’ 

It was open then to the plaintiffs to seek 
the declaration they ask for in the suit. If 
the Corporation were not empowered by the 
provisions of the City of Bombay Municipal 
Act, 1888, to acquire the land in suit, then 
the plaintiffs would be entitled to the in- 
junction they asked for. The learned Trial 
Judge has held that the Municipality were 
empowered by the provisions of s. 63, cl. 
(Zf). to acquire land for the purpose of build- 
ing quarters for Municipal servants, as that 
was a measure likely to promote public 
safety, health, convenience or instruction. 

That question also arose in the case just 
referred to, viz., Amiih/a Chandra Banerjea 
v. Corporation of Calcutta (1). There the 
Municipality desired to acquire surplus land 
for the purpose of erecting, at the expense 
of a private benefactor, a dharmashala for 
the use of the numerous worshippers resort- 
ing at certain seasons of the year to a Hindu 
temple within the area of the improvement 
scheme. Their Lordships said (page 814*):— 

“ The construction and maintenance of a 
dharmashala cannot be said to be ruled out 
of (s. 14) (xi), which covers ‘any other 
matter which is likely to promote the public 
health, safety or convenience, or the carry- 
ing out of this Act.’ This being so, their 
Lordships would be the last to question the 
opinion of, or the exercise of discretion by, 
the Municipality of Calcutta, even if they 
differed from it, which they certainly do 
not. The Act by s 14 and s. 556 has ex- 
pressly placed the disoretion, not with this 
Board or with a Court of Law, but with the 
Municipality itself The Corporation has 
the power of acquisition of land which may 
in their opinion be needed for carrying out 
any of the purposes of the Act." 

The grounds on which the Municipal 
Commissioner considered that the land in 
suit should be acquired for the purpose of 
housing Municipal servants appear in his 
letter of July 23, 1919. See Ex. 1. We 
agree with the Trial J udge that the building 
of quarters for Municipal servants should 
be held to be a measure likely to promote 
public convenience. In any event if the 
Municipal Comm issioner and the Corp ora- 

'Tage of i‘J 0.— [Ed.] 


tion think that such measure is likely to 
promote public convenience, the matter 
lies within their discretion, and it would 
not be for a Court of Law to interfere with 
the exercise of that discretion. 

The only other point in the case is whether 
the fact that the Municipal Commissioner 
had recommended that a portion of the 
land so acquired should be built upon not 
only for the purpose of providing quarters 
for Municipal servants, but also for provid- 
ing shops, was a sufficient ground for 
saying that the whole objectof the Corpora- 
tion in acquiring this land was contrary to 
the provisions of the Act. The learned 
Judge on this question said 

“ It is not suggested before me and cannot 
be suggested that it is open to the Corpora- 
tion to acquire land to put up shops with 
a view to earn any dividend or interest on 
the outlay. It is urged, however, that here 
the purpose of acquisition is different, and 
that the putting up of shops is merely in- 
cidental to it. After a careful consideration 
of this argument, I have come to the conclu- 
sion that the putting up of eighty-four 
shops would not be merely an incidental 
thing. It was a part of the scheme which 
was supposed to reduce the burden of a 
heavy outlay in building quarters for 
Municipal servants and in acquiring the 
property. Indeed as suggested by the 
Municipal Commissioner in his letter of 
September 27, 1920, it may be possille to 
alter the -scheme after the whole land is 
acquired and even to make it more profit- 
able. But on the record as it stands I am 
clear that the putting up of eighty-four 
shops is a substantial part of the develop- 
ment scheme for which this land is acquir- 
ed. The public body which is given powers 
to acquire land for the purposes of the Act 
must be properly confined to the limits ot 
those powers, and cannot be allowed to 
exceed the same by treating acquisition of 
land for shops as merely incidental to the 
main scheme. In other words, when the 
acquisition of an area is based upon the 
development scheme which contemplates an 
appreciable part thereof to be put to vsp 
not permissible under the Act, the acquisi- 
tion cannot be justified. It is possible to 
the Corporation to require the whole or 
part of this area for school, recreation 
ground and building quarters for Mununpa 
servants so far as they reasonably and o 
fide require it for those purposes only, 
the present acquisition is for the purp 9 
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bf developing it as a Municipal estate not 
only for purposes for which it is permissible 
to the Corporation to acquire land but also 
for a purpose for which it is not per- 
missible to the Corporation to acquire any 
land. It is not possible to say how much of 
the acquire ! land would be put to such 
use. It is sufficient to say that the putting 
up of shops which could be let to the public 
on rack rent is a substantial part of the 
scheme for which the land is required by 
the Municipality and would take up an 
appreciable area of the land acquired No 
decided cases bearing on this point have 
been cited before me. and I have to decide 
the question with reference to this acquisi- 
tion on the particular facts before me. 
Whether the shops come in incidentally in 
the whole scheme or form a real and 
practical basis of the whole scheme, it is 
undoubtedly a part, and, in my opinion, a 
substantial part and by no means a 
negligible part, of the scheme; and I do 
not see how under the cover of acquisition 
for recognized purposes any land could be 
acquired for a purpose not recognized by 
the Municipal Act ” 

The result was that a decree was passed 
in favour of the plaintiffs, and it was 
declared that all the proceedings taken by 
defendants Nos. 2 and 3 in connection with 
the application of the property in suit were 
invalid and of no effect, and that defendants 
Nos. 2 and 3 were restrained permanently 
from taking any further steps to acquire 
possession of the property under the declara- 
tion dated June 27, 1922. 

Now it will be seen from the plan on 
p. 23 what part of the area to be acquired 
was intended to be built upon to provide 
quarters for Municipal servants. It was 
contended for the appellants that merely 
because the Municipality had in contempla- 
tion the utilization of the ground lloor of 
the premises to be built upon that area as 
shops, there was no sufficient ground for 
holding that the Municipality could not 
proceed with the scheme, and could not be 
allowed to ask Government to continue the 
proceedingi under the Land Acquisition 
Act. We cannot agree with the conclusion 
of the learned Judge that because the 
Commissioner and the Corporation contem- 
plated building these shops, that was a 
substantial part of the scheme, or ns the 
learned Judge has in effect held, apart of 
the scheme, on which the whole of the 
, acquisition proceedings depended, so that 
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the acquisition of this large area was 
entirely outside the powers of the Corpora- 
t'on It mav be inferred from the Muni- 
cipal Commissioners letter of September 
27 19°0 that the rents which were expected 
to’ be collected from the tenants of the 
shops on the ground lloor would be higher 
than the rents of the same premises if they 
were occupied for living purposes by 
Municipal servants. But the only result of 
ground lloor premises being occupied by 
Municipal servants would be that the 
return on the capital outlay would be less. 
It is really a matter of administration for 
the Corporation to decide, when the lanu 
has been acquired and the plans for pro- 
viding quarters for Municipal servants 
have been made out, whether, a certain 
portion of the premises can be more con- 
veniently let out for other purposes. That 
is a matter which has to be decided when 
the land has been acquired, and the mere 
fact that the provision of shops is contemp- 
lated would not be sufficient, in our opinion, 
to invalidate the whole scheme. 

That really is the main question in the 
appeal. There is no necessity for us to 
deal with the other points that arise from 
t)ie remaining issues which were considered 
by the learned J udge. There are twenty- 
four grounds in the memorandum of appeal, 
and the learned Counsel who argued the 
case for the appellants has wisely touched 
upon only those with which we have dealt. 
It would be better in a case of this descrip- 
tion if technicalities were avoided, as much 
time would be saved thereby. 

The appeal will be allowed and the suit 
dismissed with costs throughout. One set 
of costs allowed. Cross- objections dismiss- 
ed with costs. The Taxing Master can tax 
the costs of Issues Nos. I. 2, 3, 6 and 7 
which are decided against the defendants, 
and the plaintiffs will be entitled to the 
costs of those issues, 
z. k. Appeal allowed 
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NASARODDIN VANDAL V. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 1930 of 1924. 

March 24, 1925. 

Present: — Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

NASARl DDIX MANDAL— Defendant 
No. 1— Appellant 

versus 

ANATH NATH CHOWDHURY 

and another— Plaintiffs— Respondents. 

litiHjal Village Self-Government Act (F of 1019), 
ss, <S\ J / , 101 (2) (e) — Local Rules — Civil Procedure 
Code (--let i of 190S), s. 9 —Election, suit to set aside, 
whether maintainable -Jurisdiction of Civil Court- 
President of Local Board, election of—Xotice of 
meeting, whether necessary. 

Section 51 of the Bengal Village Self-Government 
Act does not debar a suit contesting the validity of an 
election in a Civil Court. Such a suit can be* heard 
by a Civil Court under s. 1) of the C. P. C. Ip. 701, 
col. 1.] 

The rules framed under cl. (e) sub-s. (2) of 8. 101 of 
the Bengal Village Self-Government Act do not apply 
to a meeting held under the presidency of a Govern- 
ment Official to elect a President of a newly constitut- 
ed Union Board, [p. 703, col. 1.] 

There is a very considerable difference between 
the nature of a meeting of members summoned under 
s. 8 and the rules made thereunder and a meeting of 
the Board summoned under rules framed under cl. (el, 
sub-s. (2) of s. 101 of the Bengal Village Self-Govern- 
ment Act. [p. 702, col. 2. | 

Appeal against a decree of the Officiat- 
ing District J udge, Hooghly, dated the 20th 
of August 1924, reversing that of the Munsif, 
Second Court, Hooghlv, dated the 25th of 
July 1924. 

Babus Iiupendra Kumar Milter and 
Dharmdas Set, for the Appellant. 

Babu Baranosibashi Mukherjee, Dr. Bijan 
Kumar Mukherjee, for the Respondents. 

JUDGMENT. 

Duval, J.— In this matter the plaintiff- 
respondent brought a suit to have the elec- 
tion of one Nasaruddin Mandalas President 
of Bhandarhati Union Board declared void. 
The facts of this case arc as follows and 
are not disputed. The period of office of 
the members of this Union having come to 
an end a fresh election and nomination of 
members took place and the names of the 
members elected and nominated were noti- 
fied in the Calcutta Gazette on the 5th 
March 1924. In accordance with r. 32 of 
the Rules issued under the Government 
Notification No. 030, T. L. S. G. of the 13th 
'■ '-•‘her 1919, the Magistrate of Hooghly on 
'h March passed an order on the Sub- 
Divieional Officer to proceed with the elec- 
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tion of a new President. Under r. 36 of 
these Rules the members had to elect the 
new President within one month of the 
order and on the 17th March 1923, the Sub- 
Divisional Officer posted notices on the 
new members and to the old President for 
service on them, fixing the 26th March as 
the day on which the members of the 
Union should elect a President under his 
Presidentship. The plaintiff, the old Presi- 
dent, received these notices on the 19th 
March and lie served them on the members 
on the 20th and 21st March. On the 26th 
March, the meeting was held under the 
Presidentship of the Sub- Divisional Officer. 
Eight out of the nine members attended 
the meeting. The one member, who did 
not attend has also put in an affidavit 
saying that he was unable to attend for 
personal reasons and that if he could have 
attended he would have voted for the defend- 
ant. At the election held by the members, 
five voted for the defendant and three for 
the plaintiff. No one alleged at the meeting 
that it was not duly rsummoned. There 
after the plaintiff brought the present suit 
his main contention being that defendant 
No. 1 was not duly elected because seven 
days’ clear notice had not been given of 
the meeting for the election. Before he 
did so, he appealed to the Commissioner 
who overruled his objection. The case 
came up before the learned Munsif, uho 
found against the plaintiff and dismissed 
the suit holding that the election of defend- 
ant No. 1 was duly made. In appeal 
the learned Officiating District Judge of 
Hooghly has found that as there was not 
dear seven days' notice before the meeting 
was held the election is invalid and must 
be set aside. He has, therefore, issued a 
permanent injunction restraining the de- 
fendant No. 1 from sitting as a President 
of the Union Board and from taking over 
office from the old President. Against 
this order the present appeal is preferred. 

In appeal, the following points are raised: 
first ; that the Civil Court has no jurisdic- 
tion to entertain the suit ; secondly, that 
there is no rule prescribing any period of 
notice to members of the Union Board for 
the election of a new President; thirdly, 
if r. 8 of the Rules issued under Notification 
No. 4267 L. S. G. of the 5th January 1920 
which requires that at least seven days 
notice of all meetings of Union Board shall 
be given to every member, applies to this 
meeting also, that the rule is not mandatory 
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but merely directory and the non-observance 
of it would not by itself make the election 
void; fourthly, if this rule applies, anyhow 
the plaintiff cannot raise it as he attended 
the meeting, raised no objection at the 
time that the meeting was not duly called 
but himself offered himself as a candidate 
for the election. He, therefore, cannot 
afterwards turn round and say that the 
whole proceedings are void; fifthly, the 
Civil Court should not 6et aside the election 
as any irregularity which occurred did not 
affect the result. 

, Now as to the first point, the argument is 
put before us that in view of s. 51 of the 
Bengal Village Self-Government Act, 1919, 
no civil suit would lie in such a matter as 
fhis. That section reads thus: “It shall 
be the duty of all Commissioners, District 
Magistrates, Sub-Divisional Magistrates, etc., 
to see that the proceedings of Union Boards 
are in conformity with law and with the 
rules in force thereunder. The Commis- 
sioner may, by order in writing, annul any 
proceeding which he considers not to be 
in conformity with law and with the said 
rules, and may do all things necessary to 
secure such conformity.” It is urged on 
behalf of the appellant that in view of this 
section the Civil Court has no jurisdiction 
to entertain a civil suit of this nature and 
reference was made to certain reported 
cases in support of this contention. Those 
cases, however, only go so far as to establish 
that where the Legislature has set up a 
special Tribunal for the purpose of deciding 
certain matters, such matters shall be heard 
by that Tribunal and that Tribunal alone. As 
I read s. 51, 1 cannot believe that it was 
the intention of the Legislature to set up 
the Divisional Commissioner as the person 
finally to decide questions of franchise to 
the annulment of the ordinary Civil Courts’ 
yight to decide such questions ; and I must 
jhold that this section is not broad enough 
anymore than s. 120 of the corresponding 
pillage Self-Government Act, 1885, has 
been held to be, to debar Civil Courts from 
exercising their ordinary powers in this con- 
nection to try all suits under their general 
power under a 9 10 P. C, which says, that 
. the Courts shall have jurisdiction (sub- 
ject to the provisions contained in the Code) 

, to try all suits of a civil nature excepting 
suits of which their cognizance is either 
expressly or impliedly barred. A suit in 
.which the right to property or to an office 
je contested ie a suit of a civil nature not- 
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withstanding that such right may depend 
entirely on the decision of questions as to 
religions rites or ceremonies." In this view 
1 must hold that the Civil Court has full 
power to entertain the suit. 

The next question is whether the election 
is bad because seven clear days' notice 
(which admittedly was not given i is neces- 
sary under the rules for a meeting of the 
members for the election of a President. 
Now the rules to which I have referred of the 
13th October 1919 lay down the procedure 
for the election of a President in two contin- 
gencies, first, the election of a President atthe 
formation of a new Board which is contain- 
ed in rr. 32 to 36, the election taking place 
by virtue of the provisions of s. 8 of the 
Act and secondly, an election owing to a 
casual vacancy which might arise by death, 
removal or resignation of a President dur- 
ing the duration of a Board under s. 17 of 
the Act, the procedure for the latter being 
set out in r. 40 of the Rules. In the latter 
cases the rule is perfectly clear. The new 
election has to be made at a meeting of 
the Union Board within a certain period 
and it is clear that it can only be made at 
a meeting of the Union Board. The elec- 
tion of a President of the new Board after 
the election of the members stands on a 
different footing. The election has to be 
made at a meeting of the members presided 
over by the Circle Officer or other officer 
(in the present case the Sub Divisional 
Officer). The Presiding Officer asks each 
member to record his vote in writing and 
each of the members voting hands to him a 
signed voting paper containing the name of 
the person for whom he votes and the Presid- 
ing Officer then declares the candidate for 
whom there is the largest member of votes 
to be the President of the Board ; or if 
there is an equality of votes the Presiding 
Officer gives a casting vote. The section 
of the Act which refers to the election of 
the President of the Union Board is s. 8 
which reads thus ; " Every Union Board 
shall be presided over by a President who 
shall be elected by the members of the 
Union Board from among their own num- 
ber." Under s. 101 (2) (a) the Local Go- 
vernment has power to make rules general- 
ly regulating all elections under the Act. 
It would appear therefore at first sight 
that this meeting for the election of a 
President is different from an ordinary meet- 
ing of the Union Board, the regulations of 
whioh meetings are prescribed under rules 
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made under s. 101 (2) (e). The meeting is 
not convened by the old President or by 
any member. It is convened by a Govern- 
ment Ollicer. It is presided over by a Gov- 
ernment Olhcer. The Government Oilieerhas 
a casting vote and the voting takes place 
not in the ordinary way by show of hands 
but by each member individually recording 
his vote on a piece of paper and handing 
it over to the President. Section 8 too of 
the Act does not refer lo the President 
being elected by the Union Board, but by 
the members of Union Board and it is 
only by virtue of rules which the Govern- 
ment has made under its power to make 
under s. 101 (2) (a) that the election is one 
in which all the members meet in one place 
and record their votes in writing in the 
presence of the Circle Officer or other Go- 
vernment Ollicer. These rules for the 
election of the Presidents of Union Boards 
were issued in October 1919. Further rules 
were issued in January 1920 and these 
were issued under s. 101 (2) (e) as “rules 
regulating the conduct of meetings of 
Union Boards and the method of forming 
a quorum." It is urged for the respondent 
that as r. 8 of these rules requires seven 
clear days’ notice to be given, and as seven 
clear days’ notice was not given, and as 
this is a meeting of the Union Board, the 
whole election is ultra vires. Now the lirst 
question is, can these rules which apply to 
meetings of Union Boards also apply to 
meetings of members of Union Board called 
together under statutory rules made under 
another rule making power for the purpose 
of electing a President? An examination 
of these rules shows that the meetings of 
Union Boards differ largely from the rules 
made in the previous Notification for the 
election of a first President of a new Board 
but are by no means inconsistent with the 
rule as to the election of a President in a 
casual vacancy. Thus these rules lay down 
that meetings shall be held at the office of 
the Union Board or at such other place as 
the President determines. Meetings shall 
be either ordinary or special. Seven days’ 
notice must be given to each member of 
the Union Board. At special meetings the 
quorum shall be formed by at least one-half 
of the number of members. The President 
or in his absence the Vice President shall 
preside at every meeting; provided that 
the provisions of the rule shall not apply 
to u meeting convened for [electing a 
President or Vice President. I her© is a 


subsequent rule to the effect that if a meet- 
ing fails for want of quorum the members 
shall be informed of the date of an ad- 
journed meeting by a fresh notice and then 
r. 8 requiring full seven days’ notice will not 
apply. 

Now the main question in the second 
point urged in this appeal is, do these rules 
at all apply to a meeting convened by the 


Government Officer for the election of a new 
President after a general election? It is 
seen that under r. 4U the election of a 
President in the case of a casual vacancy 
must be made at a meeting of the Board, 
but it does not follow that a meeting for 
the election of a new President to be elected 
under s. 8 of the Act rendered with the 
rules passed under s. 101 (2) (a) of the Act, 
presided over by and summoned by one 
who is not a member of the Board is a 
meeting in which the rules under e. 101 (2) 
(c) have any application In my opinion, the 
rules framed under cl. (e), sub s. (2) of s. 101 
cannot apply to such a meeting. As I have 
pointed out, there is a very considerable 
difference between the nature of meetings 
of members summoned under s. 8 and the 
rules made thereunder and a meeting of the 
Board summoned under rules framed by 
cl. (e) of sub-s. (2) of s. 101, Bengal Village 
Self-Government. The difference between 
the nature of these meetings is clear as I 
have already set out and it appears tome, 
therefore, that we cannot import the ordi- 
nary rules for ordinary and special meetings 
of a Union Board into the procedure for 
the election of a new President after a new 
election. No doubt stress was laid on tho 
provisos to rr. 11 and 12 in the latter rules 
which say that the provisions of rr. 11 and 
12 do not apply to a meeting convened for 
the election of a President or ^ ice Presi- 
dent. But as I have pointed casual vacan- 
cies are to be filled up at ordinary meetings 
and the proviso is necessary in order to 
provide that rr. 11 and 12 do not apply to 
meetings held under r. 40 of the election of 
a new President in a casual vacancy and 
for no other purpose. It does not follow 
that because this proviso (rendered neces- 
sary by the wording of the rules pro- 
mulgated under the earlier rules for the 
procedure for election in casual vacancies 
at meetings of the Union Board) find 
a place therein, that these rules have any 
application at all to the meetings le 
under the presidentship of the ^veriiment 
Officer for the election of a new il resident) 
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after a general election ; nor indeed can 
thev, for the nature of the two classes of 
meetings is clearly fundamentally different. 

A meeting of the Union Board held by 
virtue of the rules framed under cl. (e) is 
at the office or such place as the President 
may appoint. At a meeting after a neu 
election, the President does not appoint 
the place of meeting for the members who 
meet to elect a new President ; the method 
of voting at ordinary meetings is entirely 
different from mee'ings of the members 
to elect a President. In the latter case the 
President has a casting vote only. In 
ordinary' meetings the President as a mem- 
ber has’ a vote and also his casting vote. 
The method of election is different. In an 
election under s. 8 the Government Official 
has a casting vote. In an election under 
s. 17 the Presiding Officer as a member of 
the Board has his vote and also a casting 
vote. The conclusion, therefore, I can only 
come to is that, as a matter of fact, r. 8 and 
other rules relating to meetings under 
cl. (e) do not govern meetings of the mem- 
bers of the Union Board convened by the 
Government Officer for the purpose of elect- 
ing a President after a general election. 

Holding this, the further questions as to 
whether r. 8 is mandatory, whether the 
plaintiff is debarred by his conduct from 
contesting this election and whether the 
Civil Court should set aside the election 
on such irregularity as a defect of notice 
alone need not be determined in this litiga- 
tion. Holding then that there is no time 
provided by any rule as to the period of 
notice to be given to the new members to 
meet and proceed to an election, the only 
question remaining (there is no other ques- 
tion of irregularity raised before us in the 
appeal, the other questions having been 
given up) is whether reasonable notice was 
given to the members of the Board to meet 
under the Presidentship of the Sub-Divi- 
sional Officer to elect their new President? 
Now as to this, we have the fact that eight 
out of nine members attended to elect the 
President and the remaining one explained 
why he could not attend the meeting. No 
one objected at the time of the meeting as 
to the insufficiency of the notice. A clear 
majority wished the defendant to be the 
President ; the absence of the ninth mem- 
ber could not have affected the result. A 
suggestion that a few days’ extra time for 
lobbying or log-rolling would be to the 

advantage of the old President was mention' 
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ed but naturally and honorably not pressed 
by the Vakil of this Court appearing for 
the respondent. In this view, 1 hold that 
the election was validly held with sufficient 
notice and in conformity with the rules that 
apply and that the plaintiff, therefore, can- 
not succeed. 

We, therefore, allow this appeal, set aside 
the decree of the learned Officiating District 
Judge and restore that of the learned Munsif 
dismissing the suit with costs of all the 
Courts. 

Let the record be sent down as early as 
possible. 

Suhrawardy, J.— I agree. 
z. k. Appeal allowed. 


PATNA HIGH COURT. 

Privy Council Appeal No. 20 of 1924. 

June 2, 1925. 

Present:— Sir Dawson Wilier, Kt., Chief 
Justice and Mr. Justice Macpherson. 

The Hon’ble Maharaja Bahadur K.ESHUB 
PRASAD SINGH-Defbxdant- 
Appellaxt 

versus 

Rai Bahadur HARIHAR PRASAD SINGH 
and another— Plaintiffs— Respondents. 

Practice-Stay of execution— Costs, execution in 
respect of, when can be stayed— Patna High Court 
Rules, Part II, Ch. Ill, rr. i S', IJ— Affidavit, contents 
of -Source of information, indication of , 

It is not the practice of the Court to stay execution 
for costs except in a ease where it is abundantly 
clear that there will be no chance of recovering the 
costs if they aro allowed to go unprotected to the 
person entitled to them under the decree which is 
the subject-matter of an appeal, fp. 701, col. 2.J 
When in an affidavit on an interlocutory application 
the declarant makes a statement of his belief he must, 
if the facts are ascertained from another person! 
give such details of such person as are required by 
r. 8 of Ch. Ill of the Patna High Court Rules, Part II. 
If the facts are ascertained from a document or copy 
of a document then the declarant must state tno 
source from which the document or the copv was 
procured and must state his belief us to the truth of 
such facts, [p. 701, cols. 1 A 2.] 

- Mr. L. N. Singh, for the Appellant. 

Messrs. P. C. Manuk, B. B. Lai and S, 
Dayal , for the Respondents. 

JUDGMENT.— This is an application 
on behalf of the appellant to England ask- 
ing that the money deposited in Court to 
set aside- a sale in execution of the respond- 
® nt 8 decree for costs amounting tt 
Rs. 01,261 should remain in Court peudiug 
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the hearing of the appeal to the Privy 
Council. There was a further execution in 
lespect of an additional sum for costs 
awarded _at a later period amounting to 
Rs. 31,fcl7. With regard to the first sum 
the appellant has withdrawn his objection. 
Therefore the respondent will be entitled 
to take that sum out of the Court the sale 
being set aside. With regard to the smaller 
sum of Rs. 31,817 the execution proceedings 
have not yet terminated but the appellant 
contends that the respondent if he receives 
this money will not be able to re-pay it in 
the event of the appeal to the Privy 
Council being successful. In support of 
that the petition states that the appellant 
is informed and believes it to be true that 
the opposite party have not sufficient pro- 
perty over and above the property in dis- 
pute which will enable the petitioner to 
realise his just dues under the decree and 
costs in case the Privy Council reverses the 
decree of the High Court. He further says 
that in the event of the decree being re- 
versed by the Privy Council the petitioner 
will not be able to realise anything by way 
of restitution from the opposite party as 
the petitioner is informed that he has not 
sufficient property to meet the obligation 
arising out of the decree in case the High 
Court’s decree is reversed. In that petition 
the source of the petitioner’s information 
is not stated. The petition, however, is 
supported by an affidavit signed by one 
Panchdeo Narayan who describes himself 
as the karpardaz of the petitioner and 
states: “I am fully aware of the facts stated 
in the petition. The facts stated in the 
petition are true to my knowledge ” It is 
very difficult to know exactly what that 
affidavit is referring to. The facts slated 
in the petition are that the petitioner has 
been informed that the opposite party will 
not be in a position to refund the money 
if the appeal to the Privy Council should 
succeed. It may be that the person who 
swore the affidavit is aware that the peti- 
tioner was so informed but that is not 
sufficient to entitle the Court to act in a 
matter of this sort. The rules are clearly 
laid down in the High Court Rules, Part 11, 
Ch. Ill, r. 12 which state that when in an 
affidavit on an interlocutory application the 
declarant makes a statement of his belief 
he shall if the facts are ascertained from 
Another person give such details of such 
person as are required by r. 8. If the facts 
are ascertained from a document or copy 
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of a document then he must state the 
souice from which it was procured and 
shall state his belief as to the truth of such 
facts. Here the only statement is that the 
petitioner has been informed of certain 
things. M e are not told where he gets his 
information and it makes it none the 
better that somebody has sworn an affidavit 
saying that the facts alleged in the petition 
are true. The petition before us and the 
affidavit are totally inadequate in our 
opinion to entitle the Court to act in such 
a case. 

But the matter does not rest there for 
the respondent has himself filed a petition 
supported by an affidavit in which he 
states that he has property in Bihar in 
addition to the property in dispute worth 
20 lakhs of rupees and he refers to an 
admission made by the appellant in 1921 
during the course of execution proceedings 
when the appellant had got a decree from 
the Trial Court in which the appellant 
admits that the respondent had at that time 
property in Bihar worth Rs. 9,85,000. It is 
quite clear, therefore, that the respondent 
is not devoid of means and even on the 
petitioner’s own showing he certainlyis in 
a position to restore this sum of Rs. 31,817 
if the petitioner should succeed in his 
appeal to the Privy Council. In our opinion 
this application should be dismissed with 
costs. 

We wish to add that where a party has 
been successful in a Court of Appeal and has 
been awarded his costs it is not the practice 
of this Court to stay execution for costs 
except in cases where it is abundantly 
clear that there will be no chance of recover- 
ing the costs if they are allowed to go 
unprotected to the person entitled to them. 
This application is dismissed and the order 
of the 19th May directing that the sum paid 
into Court should remain there pending 
the hearing of this application is discharg- 
ed. The respondent is entitled to his costs 
of this application. Hearing fee five gold 
moh urs. 

k. Application dismissed. 


9. 



[90 1. 0. 1925] 


BHABaTARAN mahto 


PATNA HIGH COURT. 

Criminal Revision No. 110 ok 1925. 

June 1, 1925. 

Present:— Mr. Justice Sen. 

BHABATARAN MAHTO and others 
— Accused —Petitioners 
versus 

E M P EROR — Oppos h e Pa uTV. 

Penal Code (Act XLV of lS&h, ss. l'/J, .L'i-F/i- 
lawful assembly— Rioting -Common intention under s. 
Ji. proof of. 

Where in a case in which the accused are charged 
under s. 325 read with s. 149 of the Penal (lode, it is 
not found possible to bring home the offence to the 
accused with the aid of the provisions of the latter 
section, a fortiori it would be morediilieult to bring 
home the offence to them with the aid of s. 31 of the 
Penal Code. In order to bring the accused within the 
scope of s. 34 it is necessary to come to a definite find- 
ing that the accused were acting in furtherance of the 
common intention of all. [p. 706, col. 2. | 

Application in revision against an order 
of the Sessions Judge, Manbhum, Sambal- 
pur, dated the 7th February 1925, modify- 
ing that of the Deputy Magistrate, Purulia, 
dated the 14th November 1924. 

Mr. Atul Krishna Roy, for the Peti- 
tioners. 

Mr. H. L. Nand Keolyar, Assistant 
Government Advocate, for the Crown. 


t>. emperor. 705 

session of the property through Court unde? 
O. XXI, r. 95 of the C. P. C. The case ot 
the prosecution was that on the 30th June 
1924 the petitioners with others went to the 
disputed land and ploughed it up and 
destroyed the paddy seedlings sowed by 
the four brothers Sujan, Nitai, Jadu and 
Ghanu; that a quarrel and a tight ensued 
in which the complainants were, chased far 
out of the plot and Sujan up to a jor tree 
and they were there belaboured with the 
result that Ghanu sustained a fractured leg 
and Sujan a fractured forearm. The . de- 
fence was that the petitioners were in pos- 
session of the land in dispute. It was the 
complainants’ party that trespassed and 
upon that the petitioners remonstrated, 
upon which a quarrel arose and the peti- 
tioners felt bound in self defence to resist 
the invasion of their rights by the prosecu- 
tion party. The First Court held that the 
mortgage sale having passed the unascer- 
tained 3-annas share of the motgagor did 
not affect the raiyati posseseiou “in bhag 
dakhal" as they had occupancy lights 
therein. Hence the complainants had the 
right to be on the land and they sowed 
paddy thinking that their possession was 
not affWuprl Up also found that, the storv 


JUDGMENT.— This is an application 
in revision by eleven accused who were tried 
and convicted under s. 147 of the Indian 
Penal Code. In addition to the order of 
conviction under s. 147 passed against all 
the eleven petitioners, petitioner No. 11 has 
also been convicted under s. 325 of the 
Indian Penal Code and petitioners Nos. 1, 
4, 5 and 6 under s. 325 read with s. 31 of 
the Indian Penal Code. The following are 
the undisputed facts of the case: In July 
1914 two brothers Dinu and Panu Bagal 
executed a simple mortgage of their three- 
annas share in Chitabdih chak in favour 
of Bishto, father of petitioner No. 1. In 
1918 Dinu and Panu gave darmokarrari 
lease of certain plots of land in the vil- 
lage to four brothers Sujan, Nitai, Jadu and 
Gbanu of the prosecution party while some 
other plots were given in darmokarrari to 
Narsingh, Banimadhab, Panchanan and 
Shama Charan. Bisto Charan sued on his 
mortgage aforesaid making Dinu and Panu, 
the lessees of 1918, parties to the suit. Usual 
mortgage-decree was passed and in execu- 
tion of the decree the decree-holder pur- 
chased the property. On the 4th J uly 1913 
the decree-holder purchaser, the father of 
jelitioner No. 1, obtained deliveryljpf pcs- 

45 


of chase was untrue and that it was sub- 
sequently introduced tp avoid the conse- 
quence of law as to right of private de- 
fence of property arising from the fact of 
delivery of possession through the Court. 
The learned Deputy Magistrate convicted 
all the accused under s. 147 of the Indian 
Penal Code and sentenced them to six 
months’ rigorous imprisonment except Nitai, 
petitioner No. 8, who was fined Rs. 200. 
He also convicted petitioners Nos. 1, 1, 5 
and 6 under s. 325 read with s. 149 and 
sentenced them to six months’ rigorous im- 
prisonment. He further convicted Iswar, 
petitioner No. 11, under s. 325 for giving 
the lathi blow to Ghanu’and sentenced him 
to six months' rigorous imprisonment, the 
sentences to run concurrently. On appeal 
the learned Sessions Judge of Purulia 
thought that the occupancy rights of the 
four brothers had not been established 
and he came to the conclusion that the 
auction-purchaser obtained possession from 
the Court, but the parties not being clear 
ns to their rights, the Bagals continued to 
be in possession and they cultivated the 
land in 1923 and harvested the crop. He 
also found as a fact that the Bagals were 
the residents of the village; that they re 
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mained in actual possession inspite of the 
delivery of possession to the auction-pur- 
chaser up to the date of occurrence under 
consideration, and that in the circum - 
stances set out by the prosecution, the ap- 
pellants came in force in order to oust the 
Bagals from possession and themselves 
re-take possession. He also found that “the 
details of the prosecution story are hardly 
challenged at all and are abundantly prov- 
ed. Upon this altered finding as to 
possession, the learned Sessions Judge 
then proceeded to re-consider the sen- 
tences. He reduced the sentence passed 
against the accused under s. 147 to a fine 
of Rs. 20 each, in default to one month’s 
rigorous imprisonment, except against Jitu, 
petitioner No. 4, who injured Bhiku Bagalin 
with lathi and who was, therefore, sentenced 
to one month’s rigorous imprisonment. As 
regards petitioners Nos. 1, 4, 5 and 6, peti- 
tioner No. 1 was further fined Rs. 50 and 
petitioners Nos. 4, 5 and 6 sentenced to 
two months’ rigorous imprisonment, under 
s. 325 read with s 34. Petitioner No. 11 
was convicted under s. 325 for having 
fractured Ghanu’s leg and sentenced to 
two months’ rigorous imprisonment. So 
far as the conviction and sentence under 
s. 147 is concerned, I think that on the 
findings of the two Courts it is not possible 
for this Court to interfere in revision. The 
learned Vakil for the petitioners at first 
urged that the sentence of one month’s 
rigorous imprisonment on petitioner No. 4 
should be set aside as there was no such 
person as Bhiku Bagalin on the record, 
but it being pointed out to him that evi- 
dently it was a mistake for Bidhu Bagalin 
he did not press that point. As regards 
the conviction of petitioner No. 11 under 
s. 325 I feel that this is concluded by find- 
ings of fucts. With reference to the con- 
viction and sentence under s. 325 read with 
b. 34, it is urged that the conviction under 
8. 325 read with s. 34 is illegal and ultra 
vires and the Trial Court having convicted 
under b. 325 read with s. 149, the Appeal 
Court was not entitled to convict the peti- 
tioners Nos. 1, 4, 5 and G under s. 325 read 
with 8. 34 without coming to a definite 
finding as to common intention and that 
in any event separate sentences passed 
under ss. 147 and 325 read with s. 34 are 
illegal. Now it is not easy to make out 
under what circumstances the learned 
Bes ions Judge convicted the petitioners 
^o.i. 1,4, 5 and G under e. 325 read with 
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s. 34 of the Indian Penal Code. If it is not 
possible to bring home the guilt to the 
accused under s. 325 read with s. 149 of the 
Indian Penal Code one would think that 
a fortiori it would be more difficult to bring 
home the guilt with the aid of s. 34 of the 
Indian Penal Code. I find from his judg- 
ment that he observes that “the appellants 
came prepared for a murpit. They became 
an unlawful assembly when they all start- 
ed to chase the mildly protesting Bagals 
with the common object of assaulting 
them”. Now, the common object suggest- 
ed in the passage above quoted is different 
from the common object charged, viz., that 
of committing mischief and by criminal 
force or show of criminal force to take pos- 
session of the land in dispute. It has been 
laid down in vaiious judicial pronounce- 
ments that in order to bring the accused 
within the scope of s. 34, it it necessary to 
come to a definite finding that the accused 
were acting in furtherance of the common 
intention of all. The common object 
charged in this case being quite different 
and it being found that conviction would 
not follow under s. 325 read with s. 149 of 
the Indian Penal Code, I think a conviction 
under s. 325 read with s. 34 would be 
scarcely sustainable without a clear finding 
that the accused Nos. 1, 4, 5 and G were 
acting in furtherance of a common inten- 
tion. 

In the circumstances, I set aside the order 
of the learned Sessions Judge so far as it 
relates to the conviction and sentence of 
petitioners Nos. 1, 4, 5 and G under s. 325 of 
the Indian Penal Code read with s. 34. 

z. k. Order set aside. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Appeal No. 211 of 1925. 

July 11, 1925. 

Present:— Mr. Dalai, J. C. 
ltai Sahib BISIIAMBHAR NATH 
TONDON and others— Appellants 

versus 

E M PR RO R— Opposite Part v. 
Criminal Procedure Code (Act V of 1898), ss. 190 A, 
26 !, , 239— Conspiracy -Charge of cheatin'] -Fonjcry 


BISHAMBHAtt NATH TONDON V. SMPKROft. 
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committal to cheat— Object of conspiracy— Abetment 
of forgery Sanction of Local Government— Trial for 
object of conspiracy not within Court's cognizance — 
— Other objects within Court's cognizance— Omission of 
one head oeyond Court's cognizance, whether affects 
jurisdiction —Agreement between conspirators sufficient 
for charge of conspiracy— "Former part" in s. £39, 
meaning of. 

Where the object of a conspiracy is to commit 
forgery there can be no prosecution for such a crimi- 
nal conspiracy without the sanction of the Local 
Government under s. 196 A of the Cr. P. C. But this 
is not so, where the main charge is that of cheating, 
in which it is not necessary at all to mention, as the 
object of the conspiracy, forgery committed not for 
its own sake but in order to cheat a person in a way, 
in which, if he had known the fact, he would nut have 
parted with the money, (p. 708, col. 2; p. 710, col. 1.] 

If cheating is carried out by means of forgery it 
does not follow that tin provisions of s. 19GA of the 
Cr. P. C. would apply. For a prosecution of an 
offence of forgery no sanction is necessary under s. 196A 
and no distinction can be drawn between the offence 
of forgery and the offence of abetment thereof, [p. 710, 
col. 2.J 

W here a trial starls for an object of the conspiracy, 
which is beyond the cognizance of the Court, and 
other objects of the conspiracy which are within the 
cognizance of the Court, the omission of the head, 
which is beyond the cognizance of the Court, cannot 
affect the jurisdiction of the Court as regards the 
rc3l of the charge, [p. 703, col. 2.] 

For a charge of conspiracy only an agreement 
between the conspirators is sufficient, and an accused 
peri jn can be tried of all other offences committed 
in the course of the conspiracy even if those offences 
are more than three, [p. 710, col. 2.] 

The expression “former part*’ in the direction at 
the end of s. 23J of the Cr. P. C., that “the provisions 
contained in the former part of this Chapter shall, so far 
as may he, apply to all such charges” means the part 
under the heading “form of charge” prior to the part 
headed joinder of charges.” Section 231, therefore,- 

), r ? ont r°] J h » provisions of s. 239 of the Cr. P. 
U [p. 711. col. 1.] 

lu deciding whether a particular scries of events 

.f° ° r o m° r n ,! 1 °H e t raQSa( *ion within the meaning 
of s. -33 of the Or. P. C., the real and substantial test 
is wuether they aro so related to one another in point 
or purpose or as cause and effect or as principal and 
subsidiary acts, as to constitute one continuous action. 

* vent .“ 1U3t be a link iu the chain, and there 
must be no hiatus or rupture in the sequence, [ibid . J 

Em press r Portshollah Sheikh , 7 C. L. R 143 
3/amt vain Chittyv. Emperor, 29 M. 569; 1 M. L. t! 

}??• w r, n n S* 4, ?« hadllr v Emperor, 81 Ind. 
0. is. 386, 11 O. L. J. GIO; 2o Cr. L. J 1162* (19*5) A I 

«• 10J W8; 1 0. W. N. 302, distinguished. ’ ' 

MM Salim v Emperor, 69 Ind. Cas. 145; 49 C. 573; 

?0 7 C -,3 L i- 2 ® C - )7 N - M3; (1923) A. I. R. (O.) 

r » « « Etilin Behary Das v. Emotror 

Or 1 ? J 0 ® ?£' 16 ,y°7- 7 U05; 15 C ' L - J - 50: 13 

Or. L. J COD v. Emperor, 81 lad. (Jas. 714; 

, L. J. 1106, lj, R. G A. 28 Or • %) r» fir 

b 332; (1923) A. I. R. (A.) 230; 47* A. 268* 

iCOFLIM Rfl m \ f ii’nin.uAw I _ J zs _ * 


11 Or I ’ T TV A 7 ? r,r 4U ‘ ; 11 W. N. 1114 
n Amritalal Hazra v. Emotror 29 Inr 

Oaa. 513; 42 0. 957; 19 0. W. N. 876; 21Q L J. 331; 1 


Cr. L. J. 497 and Harsha Xath Chatter jet v. Emperor , 
26 Ind. Cns. 313; 42 C. 1153; 21 C. L. J. 231; 16 Cr. L. 

J. 9; It) C. W. N. 706. referred to. 

Appeal against an order of the Special 
Sessions Judge, Lucknow, dated the 27th 
March 1925. 

Messrs. J. Jackson, R. F. Bahadurji and 
Jai Krishna Tondon (with him Messrs. 
Banwari Shankar, H. C. Dutt, Bisheshwar 
NathMhandro and Radlic Krishna Siri - 
vastaca ), for the Appellants 

Messrs. Id. S. Gupta and Shiva Shankar 
Nath, for the Crown 

ORDER.— The principal appellant in 
this case Bishambhar Xath Tondon was a 
khazanchi (treasurer) of the local branch 
of the Imperial Bank of India. The case 
for the prosecution is that he wanted to 
get rich quickly. In this order I shall state 
the facts as alleged by the prosecution 
without any indication whether I accept 
them or not. In this order I am only con- 
cerned with the charge on which the appel- 
lants were committed. That charge cannot be 
commented upon until I have stated what 
the facts, as alleged by the prosecution, are: 
Like most fools the khazanchi thought 
that if he had ready cash he could invest 
it in such a way as to increase it enor- 
mously. He was, therefore, out to find out 
means of obtaining cash in hand for the 
time being hoping that by the time that 
the cash had to be refunded he would have 
made much more money by investment, 
speculation and other gambling transaction, 
liis position as a khazanchi gave him 
opportunities to obtain ready cash. The" 
system of high finance is at the bottom, 
one of purchase and sale. The business of 
a Bank is what is called accomodation of 
merchants. Suppose a merchant in Luc* 
know has sold 1 ,U00 maunds of wheat at 
Rs. 5 per maund to a merchant in Calcutta 
and has to be paid Rs. 5,000. He wants 
to pay money to the cultivators from whom, 
he made the purchase and at the same 

time the merchant in Calcutta is not ready 

to give him the sum of Rs. 5,000 before he 
has seen the colour of the wheat. To 
accommodate these parties a Bank comes 
in. The merchant in Lucknow writes out 
a hundi called in this case a usance bill 
requesting the merchant in Calcutta to pay 
Rs. 5,000 after the lapse of a certain period 
The Bank here gives money, which in 
business parlance ts known as discounting 

the /tundu The word discounting means 
that the Bank deducts a certeia amount 
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out of the money for the help which it charge The eh 
has given with ready cash. The merchant was that belwc 
here obtains this sum for payment to the 1921, at Lucknc 
cultivators and his profit and by the time District, Calcuti 
the hiindi is presented in Calcutta possibly places the app 
the wheat has reached there and the mer- another and will 
chant in Calcutta is ready with money to deceased to do < 
pay the price of the commodity. This is acts. These ille 
really legitimate business. The khazanchi in the charge, i 
of a Bank is supposed to be acquainted demand drafts, ’ 
with Indian customers and to know how use them franc 
far they may be trusted to pay up the genuine knowing 
money given to them by the Bank in dis- lieve them to 
counting the hundis. This legitimate means ject of the cons 
of business may easily lead to illegitimate was to commit c 
means to get cash. What the khazanchi criminally mis-a 1 
is supposed to have done is to get cash the Bank of Ben< 
not for the purpose of accommodation, Bank of India, < 
but for gambling purposes. To take a pressed or impli 
concrete example : just after the war the khazanchi in res] 
exchange with England fluctuated a great third object of tl 
deal. Suppose there was a man who be- be to cheat by gi 
lievedin luck and thought that if he had financial positio 
a certain amount of money and purchased of certain firms 
sovereigns he could after a month get back to the existence 
many more rupees for the same number them not to be 
of sovereigns. Suppose he procured starting bogus 
Rs. .10,000 in a particular month on a bills and demar 
certain date by discounting a hundi for the same to be 
that amount to be paid in Calcutta after to be forged, an 
a month. Here there is no commodity at and using the i 
the back and no desire for honest busi- forging hundis i 
ness. He may invest it in sovereigns, say their signature c 


ness, ne may invest it in sovereigns, say 
at the rate of 2s and fid. per rupee. If at the 
end of the month the exchange goes down 
to 2 shillings he clears a sum of Rs. 2,500. 
He pays Rs. 10,000 in Calcutta and has a 
large profit himself. In the meanwhile, 
however, if luck does not favour him and 
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charge. The charge framed of conspiracy 
was that between July 1920 and October 
1921, at Lucknow, Biswan in the Sitapur 
District, Calcutta, Cawnpore and other 
places the appellants agreed with one 
another and with Bhola Nath Tandon since 
deceased to do or cause to be done illegal 
acts. These illegal acts have been detailed 
in the charge. One was to forge hundis, 
demand drafts, vouchers and letters and to 
use them fraudulently and dishonestly as 
genuine knowing or having reason to be- 
lieve them to be forged. The second ob- 
ject of the conspiracy stated in the charge 
was to commit criminal breach of trust by 
criminally mis-approprialing the money of 
the Bank of Bengal, afterwards the Imperial 
Bank of India, contrary to a contract ex- 
pressed or implied as an agent or broker or 
khazanchi in respect of the said money. The 
third object of the conspiracy was stated to 
be to cheat by giving false opinions as to the 
financial position and commercial standing 
of certain firms and their location and as 
to the existence of other firms knowing 
them not to be in existence at all and by 
starting bogus firms and forging usance 
bills and demand drafts and verifiying 
the same to be genuine knowing them 
to be forged, and forging receipts of payees 
and using the name of genuine firms, and 
forging hundis in their name and forging 
their signature on vouchers. 

Out of the three objects admittedly 
if the object of the conspiracy is to commit 
forgery there can be no prosecution for 
such a criminal conspiracy without the 
sanction of the Local Government under 
s. !9fiA of the Cr. P. C. Offences under 


the exchange has risen to 3s. 4 d. at the ss. 465, 468, 471 are non-cognizable offences 
time when he has to meet the demand of and that is why sanction of the Local 
Rs. 10,000 he will have in his pocket only Government is necessary under cl. (2) of 
Rs. 7,500. Such a contingency if he is not the section. Unfortunately the prosecution 
ready to give out money of his own can omitted to obtain such sanction. This is 
only be met by discounting further bills, amazing to me because the prosecution 
on the same fraudulent principle. One Counsel has told the Court more than 
can easily see that if the speculation and once that he moulded the prosecution on 
investment went against the khazanchi the ruling in the case of Abdul Salim v. 
there will always be a continuous deficit. Emperor (1). If that ruling is read, the 
This continuous deficit will have to be met necessity of sanction for prosecution for a 
by fresh bills to be discounted. Such ac- conspiracy to forge documents will be 
cording to the prosecution, has been the found to be staring in the face of the 
case here. It was alleged by the prosecu- reader at every page. However the slip 
tion that the khazanchi formed a con- may have been made, it has been made 
spiracy with others to forge bills, to cheat and led to considerable difficulty both m 
the Bank by means of such forged bills and (]) 6fl Jnd Cas 145 . 49 c . 573; 35 c . L. J. 279;' ™ 
to embezzle money. c \y. jj. 680; (1022; A. I. R. (0.) 107; 23 Cr. L. J. 

J shall first of all deal with the conspiracy 657. 
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th: Sessions Court and here and 
large waste of valuable time. 

The Sessions Judge, when his attention 
was drawn to this want of sanction at a 
very late stage of the proceedings before 
him, omitted that object of the con- 
spiracy from the charge that was framed 
by the Magistrate. It was argued there, 
and it is again argued here, that this 
cancellation or omission of a part of the 
charge necessarily implied a cancellation 
of the entire charge of conspiracy and 
that the prosecution should, therefore, fail 
under that head. It is obvious that if the 
prosecution fails for criminal conspiracy 
it must fail of the other charges also 
because the different appellants have been 
tried of different charges of abetment of 
forgery together, because there is the 
common link between them of the con- 
spiracy. If this common link disappean 
there could not be a joint trial of different 
offences committed by different appellants. 
I have, therefore, to decide a point of im- 
portance whether by the omission of one 
object of the conspiracy from the charge 
the entire charge of conspiracy fails or not. 

No ruling has been discovered by me. 
to meet this case in its entirety. The 
ruling in Abdul Salim v. Emperor (1) 
does not deal with this matter because in 
that case the original charge was only of 
criminal conspiracy to cheat. There was 
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the oaspiracy charge has been deleted 
Mr. Justice Mukerji of the Calcutta High 
Court has not approved of this ruling in 
Pulin Behary Dzs v. Emptr >r t,3j. In that 
case there was an application for the with- 
drawal of charges under ss. 122 and 123, 
leaving only a charge under s. 121 A. The 
learned Judge observed at page 1130* of 
the report. “In my opinion the application 
for withdrawal of the charges to which 
exception has beau taken ought to have 
been allowed and the Court had inherent 
power to make the appropirate order. Crimi- 
nal Courts, no less than Civil Courts, exist for 
the administration of justice, and Courts 
of both descriptions have inherent pswer to 
mould the procedure, subject to the statu- 
tory provisions applicable to the matter in 
hand, to enable them to discharge their 
functions as Courts of Justice." 

The present case is not similar to the 
one of Manavila Chetty v. Emperor (4). 
There the trial began with four charges and 
it wa9 held by the learned Chief Justice Sir 
Arnold White that the omission of one 
charge at a subsequent stage of the pro- 
ceedings, did not cure the original defect of 
starting trial for more than three charges. 
What happened in the present case is that 
the trial started for an object of the con- 
spiracy which was beyond the cognizance 
of the Court of Session. At the same time 
other objects of the conspiracy were within 


no charge added of a criminal conspi- the cognizance of that Court, and I do not 
racy to commit forgery and there was no think that the omission of one head which 
amendment of the charge sn'osequentlv. was beyond the cognizance of the Court 
Section 227 of the Cr. P. C. lays down that could affect the jurisdiction as regards the 
any Court may alter or add to any charge at rest of the charge. 


any time before judgment was pronounced 
or in the case of trials before the Court of 
Session before the opinions of assessors 
are expressed. In the present case the 
amendment was made, though very late 
in the proceedings before the opinions of 
the assessors were expressed. On behalf 
of the defence a ruli-igofthe Calcutta Hi<*h 
Court under Act X of 1872 was quoted 
[Empress v Poreshollah Sheikh (2)'. It was 
held there by a Bench of that Court that 
where an accused person is committed to 
take his trial on specific charges before 
the Sessions Oourt the Judge has no 
power under s. 446 of Act X of 1872 
to expunge a charge before calling upon 
the accused to plead to it. In the present 
case, however, a separate charge has not 
been expunged but one of the objects of 
(3) 7 0, L. K, U3, 


Surat Bahadur v Emperor (5) decided by 
a Bench of this Court was another case 
quoted on behalf of the defence. In that 
case one Bhagwati Prasad had been con- 
victed of two offences one of them under 
s. 474, Indian Penal Code. The oharge 
under s. 474 was framed by the Sessions 
Judge because in his opinion the accused 
was committed without the sanction of the 
Court before whom a particular document 
was produced and so the commitment 
under s. 471 was not a proper commitment. 
Tli is Court held that a J udges power to 
alter a charge after commitment was laid 
down under s. 226 of the Cr. P. C., and wa 9 

(3) 16 Ind. Cft3. 257; 16 C. W. N. 1105; 13 C. L. J. 
517; 13 Or. L. J. 609. 

14) 29 M. 5G9; 1 M. L. T 409; 5 Or. L. J. 94. 

(5) 81 Ind. Goa. 98G; 11 0. L J. CIO; 25 Cr. L.J. 
11G2; fl925 ) A. I. R. 70.' 158; 1 0. W. N. 362 
"Page of 16 0, W. * 



blSHAMBHAR NATH 

l mi ‘ e o d *0 .imperfect or erroneous charges. 
In the opinion of this Court there las 
noth ng erroneous in the charge under 
8.4/1 in that case and it was exactly the 
offence for which the Sessions Judge bad 
convicted the accused although to save the 
technical difficulty he had employed another 
section, nor was the charge imperfect, a 
word which implied defect in form. It 
was held that in altering the charge from 
ss. 4d to 474 the Sessions Judge had acted 
without jurisdiction. In the present case 
there was no alteration of the charge. The 
two heads of criminal conspiracy for which 
the charge has been maintained were in the 
charge and one of the heads of the charge 
was eliminated.. The present case, therefore 
is distinguishable from the Bench case of 
this Court where there was no proper com- 
mitment on any charge before the Sessions 
Court. 

Similarly it is not the case here that 
to avoid the necessity of a sanction resort 
is had to a different section of the Indian 
Penal Code. Such practice was disapprov- 
ed of by the Allahabad High Court in Ram 
Nath v. Emperor (6) and Kohna Ram v. 
Emperor (7). In the present case the 
main charge is that of cheating. It was 
not necessary at all to mention forgery 
as the object of the conspiracy because 
forgery also was committed not for its 
own sake but in order to cheat the Bank 
and obtain money from it in a way in 
which, if it had known the fact.it would 
not have parted with the money. There is 
no attempt here to circumvent the law 
regarding sanction. The object of the con- 
spiracy as to cheating was also mentioned 
from the very beginning. The matter 
would have been different if commitment 
had been made on a charge of committing 
criminal conspiracy for the purpose of forg- 
ing documents and subsequently on dis- 
covering that such a charge required 
sanction another object that of cheating the 
Bank had been substituted. I hold that the 
lower Court was justified in omitting one 
head of the charge of criminal conspiracy 
and that the entire charge did not fail in 
consequence. 

Along with the charge of conspiracy 
there are separate charges of abetment of 

(6) 81 Ind. Cas. 714; 22 A. L. J. 110C; L. R C A 25 
Cr ; 20 Cr. L. J. 302; (1925; A. L R. (A.) 2.10; 47 A. 
268 . 

IT) Oft Ind Cas. 32; 20 A. L. J. 775; 23 Cr L J 
m 4 U. P. L R. (A.) 102; (1922; A. I. R. (A.) 532; 45 
A • 
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forgery. The learned Judge of the lower 
< ouit has given no reasons why the appel- 
lants could not equally well be tried for 
the offence of forgery along with the offence 
of the conspiracy. What he has observed 
in his order of 21th December 1924 is •- 
“It is also to be noted that the abetment 
of offence under ss 467 and 471. Indian 

Penal Code, does not fall within the scope 
of s. 196A, cl. (2) like a substantive offence 
under those sections.” The meaning of 
this sentence it is difficult to understand. 
For a prosecution of an offence of forgery 
no sanction is necessary under s. 196A and 
no distinction can be drawn between the 
offence of forgery and the offence of abet- 
ment theieof. 

In this connection the prosecution is 
on firmer ground. There is a large number 
of rulings of the Calcutta High Court in 
support of the view that when there is 
a charge of conspiracy a prisoner can 
be tried of all other offences committed 
in the course of the conspiracy even if 
those offences are more than three. In 
Abdul Salim v. Emperor (1) already quoted 
jt was held that the charges under ss. 120B 
and 420 of conspiracy to cheat between 
certain dates may be legally joined with 
individual charges of other distinct 
offences committed in pursuance of the 
conspiracy by different members of it on 
different intermediate dates. In support 
of the view the Bench quoted three previous 
rulings of that Court. Barindra Kumar 
Chose v. Emperor (8), Amritalal Hazra v. 
Emperor (9) and Harsha Nath Chatterjee v. 
Emperor (10). In Pulin Behan Das v. 
Emperor (3), Harington, J., observed at 
page 1110*: “The prisoners were charged 
underss. 121A. 122 and 123 of the Indian 
Penal Code. It was argued that a charge 
under s. 123 could not be legally joined 
with one under s. 121 A. I do not agree 
with that contention. The charge under 
s. 121 A is that of conspiring to wage 
war against the King and to deprive 
him of the sovereignty of British India 
and overawe by means of criminal force 
or show of criminal force the Government 
of India. Nowin furtherance of that con- 
spiracy the persons engaged therein may 
'8» 7 Tnd. Cas. 359; 37 C. 467; 14 C. W. N. 1114; 11 
Cr. L. J. 453. , „ 

(9) 29 Tnd. Cas. 513; 42 C. 957; 19 C. W. N. 6/6; 21 

C. L. J. 331; 10 Cr. L. J. 497. T nA , 

(10) 26 Ind. Cas. 313: 42 C. 1153; 21 C. L. J. 201; 16 

Cr T, .T. 9; 19 C W. N. 706. _ 

' 'Page of IQ OTW. N. -[BA] 
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„ 11w , t arms vanced by Mr. John Jackson that even the 

actively conspire or they may collect arms “ j .. . 


charge as it stands requires sanction be- 
oause mention is made that cheating was 
carried out by means of forgery. The 
charge, however, is of cheating whatever 
the means may have been employed to 
effect that cheating. If cheating is carried 
out by means of forgery it does not follow 
that the provisions of s. 196A would apply, 
Another complaint made was that the 
charge was vague. In the nature of things 
a charge of conspiracy would be vague if 
the defence expects the proof of the con- 
spiracy to be included in the charge. For 
a charge of conspiracy only an agreement 
is sufficient, so, in my opinion, it is suffi- 
cient to include in the charge the agree- 
ment which is alleged t) have been arrived 
at between the conspirators. However, 
that may be, it cannot be pretended by 
the defence that any injustice has been 
done to them. The trial lasted for many 
months and all the various stages of the 
conspiracy were unfolded during the trial. 
It is not submitted here that the defence 
was in any way confined in meeting the 
charges disclosed during the trial. It is 
quite true that an enormous number of 
documents have been put in by the prosecu- 
tion and possibly the facta disclosed are 
bewildering. Personally if I had been 
running the prosecution I would have 
either split up the charges into individual 
charges with short and sharp trials of 
every one of the appellants separately or 
confined myself to the one charge of con- 
spiracy without adding individual charges. 
Another point urged was that the lower 
Court had held that there were two con- 
spiracies one to cheat and the other 
obviously means the part prior to the part between a fewer members of erabezzle- 
headed" joinder of charges." The Chapter ment. It was argued that men cannot be 
XIX “of the charge" is not divided into jointly charged for two different conspi- 
parts but different subjects have different racies. We have, however, to look at the 
headings. The first heading is “ form of charges from the point of view of the pro- 
charges ” from s. 221 of s. 232 inclusive, secution and not from the result. The 
Then there in sheading “joinder ofeharges" prosecution alleged that there was one 
and s. 239 falls under this heading. By conspiracy both to cheat and to commit 
the former part I understand the meaning embezzlement, so the trialas held was for 
to be the part under the heading “ form one conspiracy and one conspiracy onlv 

. t\i<Sak 1a 1. . • • T —V -11 L L. i . » * ' 


or they may conceal the existence of the 
conspiracy from the authorities. All these 
aots, if done, are in furtherance of the 
one transaction and, therefore, may clearly 
be charged against these persons under s. 
235 of the Cr. P. C„ and the prisoners may 
bs tried at one trial for all these offences 
In the same case Mr. Justice Mukerji held 
that where offences charged were com- 
mitted in the same transaction within the 
meaning of s 239 they may all be tried at 
the same trial (1136*, column 2) Similarly 
in the case of Sanuman v. Emperor (11), Mr. 
Justice Stuart observed: “ It is not the 
law that in no circumstances can more 
than three offences he combined at one trial 
even if more than three offences have been 
committed in the same transaction. In 
deciding whether a particular series of 
events do or do not form one transaction 
within the meaning of s. 235 of thfe Cr. P. C., 
the real and substantial test is whether 
they are so related to one another in point 
of purpose, or as cause and effect, or as 
principal and subsidiary acts, as to con- 
stitute one continuous action. Each event 
must be a link in the chain, and there 
must be no hiatus or rupture in the 
sequence." 

Section 239 of the Cr. P. C. as amended 
on 1st September 1923 lays down that the 
following persons may be charged and 
tried together, namely, (d) persons accused 
of different offences committed in the 
course of the same transaction. The direc- 
tion at the end of the section is “and the 
provisions contained in the former part of 
this Chapter shall, so far as may be, apply 
to all such charges.” The former part 


of charge," - prior to the part beginning 
with the heading " joinder of charges.” 
Section 234, therefore, will not control the 
provisions of s. 239. 

There was an ingenious argument ad- 

M fl) 83 ***• Ca3 ’ 401; 19 A. L. J. 392; 12 Cr. L. J. 
♦Pageof 10 U. W. N.—[£!d.] 


I shall, however, he prepared to do one 
thing in this appeal. I shall confine my 
attention entirely to the charge of con- 
spiracy to cheat. I shall order the sent- 
ences on the other charges to run concur- 
rently with the sentence of this charge if 
I hold that the conspiracy is proved; if I 
bold that the conspiracy ia not proved • l 
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shall further hold that the trial of the 
other charges was improper of all the 
appellants jointly when there was not a 
common thread of conspiracy between 
them. Confining their attention to this 
one charge the appellants will be better 
able to meet the case tried to be made out 
against them by the prosecution. I mav 
also mention another point. In consider- 
ing the conspiracy 1 shall confine mvsdf 
to facts relating to conspiracy during the 
period of the charge and not earlier. I 
hope that thereby the facts to be referred 
to before the Court will be narrowed. Mr. 
Bahadurji has already argued before me 
upon one aspect of the case from the point 
of view of facts that there was no cheating 
because the agent well knew what was 
happening and to establish a case of cheat- 
ing even against a corporation the prosecu- 
tion ought to point to one particular person 
who has been imposed upon. In the light 
of the observation made by me. I hope 
that Mr. John Jackson and Mr. Bahadurji 
will argue the case of their particular 
clients confining themselves to these two 
points : (1) Whether a conspiracy to cheat 
did exist, and (2) whether any of their 
clients took part in it. Possibly as regards 
the other appellants, Mr. Vikramajit may 
desire to argue on the general subject of 
the existence of a conspiracy. I hope that 
as regards the other represented appellants 
the learned Counsel will see their way to 
confine themselves only to the second point 
whether their clients were members of the 
conspiracy or not. After three learned 
Counsel have addressed the Court on the 
existence or otherwise of the conspiracy I 
do not think that anything would be left 
for other Counsel to argue on the subject. 
After Mr. John K. Jackson and Mr. 
Bahadurji have addressed the Court with 
respect to their own clients Mr. Vikramajit 
will address the Court, after that Mr. 
Kadha Krishna and Mr. Bisheshar Nath 
Mahendra and Mr. Bhawani Shankar. 

When these arguments are completed 
Counsel for the Crown will give a reply 
confining himself only to these two points 
as to conspiracy to cheat and the persons 
who were members thereof. There will be 
a right of reply in the order already men- 
tioned by me. 

2. k. Order accordingly. 
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PATNA HIGH COURT. 

Criminal Revision No. 240 of 1925. 

June 12, 1925. 

Present :— Justice Sir John Bucknill, Kt., 
RAMPRIT AHIR and others— - 
Petitioners 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of IStiO), s 1/, 7— Attempt by. 
Police to arrest persons not engaged in commission of 
offence— Resistance to arrest Rioting, conviction fur, 
legality of. 

A party of Policemen, on receiving information that 
certain persons were waiting near a railway line 
with the intention (f robbing a train, arrived at the 
scene and found the accused and certain other 
persons, sitting or roaming about near the railway 
line. The Police attempted to arrest those present 
and a tight ensued but the accused were eventually 
secured and taken to the Police Station. They wero 
subsequently charged with and convicted of an 1 
offence under s. 147 of the Penal Code: 

Held, that the Police had no justification for 
attempting to arrest the accused and that conse- 
quently in resisting the arrest the accused were not 
guilty of the offence of rioting, [p. 713, col. 2.] 

The detention or arrest of members of the public, 
are not matters of caprice but are governed by and 
must be conducted upon certain rules and principles 
which the law clearly lays down. To arrest persons 
without any justification is one of the most serious 
encroachments upon the liberty of the subject which 
can well be contemplated. [i6irf.] 

Criminal revision from an order of the 
Sessions Judge, Shahabad, dated the 24th 
April 1925, affirming that of the Magis- 
trate, Arrah, dated the 25th March 1925. 

Messrs. P. C. Manuk and B. P. Varma, 
for the Petitioners. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.— This was an applica- 
tion in criminal revisional jurisdiction made 
by six men. They were tried before an Hono- 
rary Magistrate of the First Class at Arrah 
and were convicted by him of an offence 
punishable under s. 147, Indian Penal Code, 
and sentenced each to undergo rigorous 
imprisonment for six months. The appli- 
cants appealed to the Sessions Judge of 
Sahabad, who on the 24th of April last 
dismissed their appeal and upheld the 
convictions and sentences. The matter 
has now come up before me, a rule having 
been issued by a Bench of this Court on 
the 14th of May last. The circumstances 
in the case are very simple although some- 
what unusual. . . 

It would seem that some Police received 
some sort of information that it was likely 
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that if they, the Police, went to a certain 
place along the railway line they would 
discover some people there who, it was 
said, were probably about to try and rob a 
train With commendable zeal a party of 
Police acting upon this information pro- 
ceeded to the locality indicated and there 
sure enough they found the applicants 
and some other men who were, so far as 
one can gather, sitting or roaming about 
somewhere near the railway line. It is 
said that some or perhaps all of them had 
actually encroached within the fencing or 
wire which usually runs along the side 
of the railway marking what I suppose is 
the railway property; but even if this 
was so it hardly constitutes an offence for 
which one would suppose that it was pos- 
sible for the Police rightly to arrest such 
individuals. There is no doubt as to what 
actually took place; when the Police arrived 
at the place, and 1 may say that it was 
at night, they immediately caught hold 
of these persons who were standing there 
and endeavoured to arrest them. The 
applicants and their friends or the persons 
with whom they were put up a fight; 
they did not see why they should be 
arrested ; it seems doubtful indeed whe- 
ther the Police were in uniform and from 
what I gather they appear to have been 
in mufti] when the applicants were seized 
by the Police, they fought; it is perhaps 
not surprising that they did. At any rate 
the applicants and others were eventually 
secured and taken to the Police Station. 
They were then charged with the offence 
which I have indicated and were convicted 
and sentenced in the manner to which i 
have referred. 

Now the learned Counsel who has ap- 
peared for the applicants points out that 
it does not seem that the Police had any 
right to arrest these persons; and the 
learned Assistant Government Advocate 
who has appeared in support of the con- 
victions has not been able to disclose any 
clear indication $s to the powers under 
which it might be suggested that the Police 
had the right, under the circumstances to 
which I have referred, to arrest these in- 
dividuals it may possibly be, although we 
cannot say with certainty, that the appli- 
cants and their friends were at the locality 
where they were found for some purpose of 
a criminal nature; on the other hand, we 
have no authority for assuming that bo- 
use a party of persons are in a certain 
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place at a certain time they are simply 
from those circumstances about to engage 
in a criminal fact. I must confess that I 
can see no legal justification for the arrest 
of these persons by the Police. Whilst I 
support and shall continue to support to 
the best of my ability the maintenance of 
law and order and the powers exercised 
by the Police when they are properly exer- 
cised, I, at the same time, have the utmost 
respect for the rights of the subject. The 
detention ami arrest of members of the 
public are not matters of caprice but are 
governed by and must be conducted upon 
certain rales and principles which the law 
clearly lays down. To arrest persons with- 
out any justification is perhaps one of the 
most serious encroachments upon the 
liberty of the subject which can well be 
contemplated. In this case, therefore, 1 
have come to the conclusion without the 
least hesitation that there was no good 
ground shown for arresting these persons 
and that the convictions and sentences are 
bad and must be quashed, 
z. ic. Convictions quashed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Application No. 94 of 1925 
July 23, 1925. 

Present:— Mr. Wazir Hasan, A. J. C. 

RAM CHARAN and others— Accused 
—Applicants 
" versus 

EMPEROR— Ofpositb Party. 

Public Gambling .let {III of /«?), «. J, j 
Cannes, whether instruments . of gaming— Cauries 
found in house on search- Presumption of common 
gaming house— Intention to pass time— Conviction 
whether legal. ’ 

CauriM well fall within the definition of instru- 
jp 8 714 8iVe " in I>UbliC Gamblin S Act. 

Where. on a search under s. 5 of the Public Gambling 
Act, Cannes arc found in a house, there is a presume. 
U°n that the house was used as a common gamiug 
house and further that the persons found were present 
there for the purpose of gambling, [ifcid] 

The presumption raised, however, is rebuttable; and 
when U.s shown that the object of the persons was 
to indulge m a friendly amusement and to pass time 
and the idea of making any gain was entirely foreign 
to the mmd of the entire party, the presumption 
rebutted, and the persons cannot be convicted of mi 

“u”: nS.fr * a -“H 
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Criminal revision against an order of 

e District Magistrate, Lucknow, dated the 

th March 1925,- upholding that of the 
, 3 g'strate, First Class, Lucknow, dated the 
■*010 December 1924. 

Mr. Ali Zahe.tr , for the Applicants. 

The Government Pleader, for the Crown. 

JUDGMENT.— This is an application 
under s. 439 of the Cr. P. C. The applic- 
ants are 20 in number. They have been 
convicted by a Special Magistrate of the 
First Class, exercising jurisdiction in the 
City of Lucknow, under ss. 3 and 4 of the 
Public Gambling Act, 1807. One of the 
applicants, Chhote Lil, has been sentenced 
to a fine of Rs. 50 and the other applicants 
to a fine of Rs. 10 each. The applicants 
were dissatisfied with the order of the Trial 
Court and challenged it by an application 
in revision presented to the District Magis- 
trate of Lucknow. The learned District 
Magistrate rejected that application. Hence 
this application before me. 

The facts found by the Trial Court are 
as follows:— 

On the night following the 11th Novem- 
ber there was a katha at the house of 
Chhote Lai applicant in the early part of 
the evening. The katha was followed by 
a dinner in the same house. A large 
number of persons were invited by Chhote 
Lai both to the katha and to the dinner and 
a large number of persons took part in 
both. The dinner proceeded for a long 
time and did not come to an end until some- 
time between 10 and 11 p. m. In those days 
a sort of curfew order was in force in the 
City of Lucknow and, as the learned Magis- 
trate in the Trial Court observes, people 
were forbidden to go about after 10 p. m. 
The congregation assembled at the house 
of Chhote Lai naturally, in the circum- 
stances, prepared itself to pass the night in 
Chhote Lai’s house. At 2 a. u. in the morn- 
ing the Police made a raid of the house 
under a warrant issued by a competent 
Magistrate and arrested the applicants 
under s. 5 of the Public Gambling Act. 
Some cauries were also found by the Police 
on the spoc but nothing else of any in- 
criminating nature. 

It was first contended on behalf of the 
applicants that cauries were not instruments 
of gaming and reliance was placed upon 
a decision of Mr. Justice Aikman in the 
case of Queen- Empress v. Bhawani (1). That 

(1) IS A. 23; A. W. X. (1895) 13); 8 Ind. Dec. (s. a.) 
719. 
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decision entirely supports the contention 
but is no longer good law. By U. P. Act 
1 of 1917 the definition of “common gam- 
ing house" in the Act of 1867 was amend- 
ed and within the substituted definition is 
included the following: — 

“Instruments of gaming include any 
article used as a means or appurtenance of, 
or for the purpose of carrying on or facilitat- 
ing gaming". I have no doubt in my mind 
that cauries well fall within the definition 
of instruments of gaming as set forth 
above. 

It was next argued that it was not proved 
that Chhote Lai kept or used the house for 
any profit or gain, such a proof being neces- 
sary to constitute the house a common 
gaming house within the definition in the 
Act. It is true that there is no such proof 
on the record of the case. In answer 
to this argument the prosecution, how- 
ever, relies on the presumption raised 
by s. 6 of the Public Gambling Act. I 
am of opinion that that presumption is 
applicable to the facts of the present case. 
I have already found that the cauries are 
instruments of gaming. It is proved, in- 
deed it is admitted, that they were found 
in Chhote Lai’s house at the time of the 
Police raid. It is also admitted that Chhote 
Lai’s house was searched under the pro- 
visions of s. 5 of the Public Gambling Act. 
It follows that there is a presumption 
that Chhote Lai’s house was used as a 
common gaming house and further that 
the persons found therein were there pre- 
sent for the purpose of gambling. ( Within 
the presumption that Chhote Lai's house 
was used as a common gaming house is 
included the ingredient that he kept or 
used the house for profit or gain. 

It was lastly urged that the presump- 
tion is rebuttable and is rebutted in the 
present case. That it is rebuttable is not 
disputed. The real question, therefore, 
which I have to decide is whether on the 
fact 9 found the presumption in question is 
rebutted. I am of opinion that it is. In 
considering this aspect of the case I take 
into account the fact that there is no prool 
on the record that Chhote Lai stood to 
gain by the recreation in which the people 
at his house indulged after they had de- 
cided to stay in the house over the night. 
It also follows from the circumstances 
stated above that there was no intention on 
the part of those persons to gamble for the 
purpose of any gain. As observed by rana t 
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Kanliaiya Lai, A. J. C., in the case of Ram 
Shanker v. Emperor (2), “their object was 
merely to indulge in a common friendly 
amusement" and I may add with a view to 
pass time and the idea of making any gain 
was entirely foreign to the mind of the 
entire parly. I, therefore, accept the appli- 
cation, set aside the convictions and sen- 
tences of each of the applicants and direct 
that the fine, if paid, will be refunded forth- 
with. 

N. h. Application accepted. 

(2) .19 Iml. Cos. 311; 20 0. C. 4: 4 0. h. J. 83; 18 
Cr. L. J. 494. 


PATNA HIGH COURT. 

Criminal Revision No. 296 of 1925. 
•Tuly 23, 1925. 

Present :- Justice Sir John Bucknill, Kt., 
and Mr. Justice Ross. 

Musammat TUNIA — Petitioner 
versus 

EMPEROR— Opposite Party. 

Penal Code f/tct A XV of 16'iW). s. Wd- Perjury- 
raise answers to questions which witness could not have 
been c.opipdled to answer-Offence. 

Wherea person answers questions put to him in a 
judicial proceeding after lie has sworn to tell the 
truth and the answers arc not tme, he commits 
perjury even though tho questions which he has 
answered were such as he could not have been com- 
pelled^ answer, fp. 71G, col. l.J 

O * T revision from an order of the 

Session? Judge, Arrah, dated the 1 st June 

summarily dismissing an appeal 
against an order of the Magistrate, Arrah, 
dated the 30th May 1925. 

R°y< for the Petitioner. 

Mr. Niamutulla , for the Opposite Partv 

JUDGMENT. 

Bucknill, J,— This was an application 
made in criminal revisional jurisdiction, 
it was made by one Musammat Tunia, a 
young woman, who was convicted by a 
Magistrate of the First Class at Arrah of 

an offence punjshable. under the provisions 

of s. 193 of the Indian Penal Code, that is 
to say, with having committed perjury in 
the course of a judicial proceeding. She 
was sentenced to undergo rigorous imprison- 

Rs 20n°L S ?- m °w hs , and t0 P a J' a fil »e of 
£ d i n default payment thereof 

W ■ fu . rther term of two months’ 
rigorous imprisonment. From her convic- 

nt6 T the applicant appealed to 
the Sessions Judge of Shahabad ; but on 
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the 1st of June last the appeal was dis- 
missed summarily. 

The circumsiances which have led up 
to the prosecution of this woman and her 
conviction are certainly somewhat peculiar. 
It would seem that at (he end of July last 
year a burglary took place in the house of 
a lady residing in the town of Arrah. A 
man named Tara Prasad, who is i n the 
employment of this lady, reported the 
burglary to the Police; and, upon being 
asked whether he had any suspicion as to 
by whom the offence had’ been committed, 
he is said to have replied that he thought 
that it was not improbale that one Ram- 
sakal Singh of Gonouli might have been 
concerned in the matter. He added that 
this Ramsakal Singh lived in the some 
mahalla where the burglary had been per- 
petrated, that his (Ramsakal's) uncle was on 
bad terms with the lady whose house had 
been broken into and that Ramsakal him- 
self was the associate of evil persons 
As a result of what had taken place at 
the Police Station it would seem that on 
the 27lh of August last this Ramsakal in- 
stituted proceedings against Tara Prasad 
charging him with having committed an 
offence punishable under the provisions 
of s. 500 of the Indian Penal CodeMbat 
is to say, with having committed defama- 
tion. Tara Prasad was put on his trial- 
we are informed at the Bar that he was 
eventually acquitted. What defence be put 
forward I do not know; but it would seem 
that, amongst them, must have been one 
which contemplated some plea in the 
nature of justification; for he called as a 
witness m his defence the applicant here 
So far as I can gather his object in calling 
this woman was to show that she was a 
woman of easy virtue and had been the 
kept mistress of the man Ramsakal 
Singh and I suppose that it would 
have been urged that if it could have 
been shown that Ramsakal Singh had 
kept company with a woman of ill-renute 
the suggestion made by Tara Prasad in 
the statement which he made to the 
Police, when reporting the burglary, that 
Ramsakal was the associate of evil com 
panions might have been held in J' 

measure to be justifiable. Now, when T 

applicant was put into the witness-W 
she does not appear to have realized that 
it was in no way incumbent upon lierto 
answer any questtons which might have 
reflected upon her own probity or 
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and it is somewhat remarkable to notice 
that no attempt at protecting her from 
having to reply to questions of that nature 
appears to have been offered to her by the 
officer who was trying the case. On the 
other hand it would seem that she was 
interrogated very fully as to her morality 
and as to her immoral associaton with Ram- 
sakal Singh; how such a proceeding could 
have been allowed unless she had been 
(which she was obviously not) willing to 
assist Tara Prasad by blackening her own 
character, it is difficult to understand. 
However, the fact remains that she was 
asked a variety of questions of the charac- 
ter which I have mentioned and that she 
answered in a manner protective of her own 
character. There is, however, not the least 
doubt that a number of her answers were 
not true; she had been put upon her oath 
and it is, of course, needless for me to 
point out that if one answers questions put 
to one in a judicial proceeding when one 
has sworn to tell the truth and if one’s 
answers are not true, one commits perjury, 
whether those questions which one answers 
are questions which should have been or 
could have been properly asked. After 
the applicant had given her evidence, 
which I may point out was, of course, not 
in favour of Tara Prasad, she was eventual- 
ly charged as I have mentioned above, 
tried convicted and sentenced. I think 
that it must be admitted that the circum- 
stances were extremely difficult and pain- 
ful for the applicant, she was placed in 
an unenviable position and, no doubt, was 
completely ignorant of her right to refuse 
to answer questions which would reflect 
upon her own character and had the un- 
pleasant alternative either of telling the 
truth and admitting that she was a loose 
woman or, as she did, of telling untruths 
and making herself out better than perhaps 
she really was. 

It is, however, I think, not unimportant 
to observe the actual averments which 
were made against her which formed the 
basis of the charge of perjury brought 
against her. Although it is true that super- 
ficially some of these questions do not 
appear in themselves to be such as if 
answered truthfully would have thrown 
anv discredit upon the applicant s charac- 
- vet on further examination, the} will 
v; *\n found to be connected more or less 
rj.-^lv with the illicit association which 
it W j»« • eing attempted to be proved had 
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existed between the applicant and Ram- 
sakal Singh. The first untrue statement 
which she is alleged to have made is that 
she did not know this man at all. There 
can be no doubt from the evidence of at 
least six witnesses and from documentary 
evidence as well that this was not true. 
The second statement was that she had 
never stated that Ramsakal Singh, this 
particular individual, used to visit her 
frequently. This again was, undoubtedly, 
not a true statement. The third statement, 
in which she is alleged to have perjured 
herself, was that she denied that the person 
named Ramsakal against whom and her- 
self a woman named Dularia in 1923 had 
brought some criminal proceeding was the 
same Ramsakal as that concerned in the 
case which was being brought against 
Tara Prasad. Again there can be no doubt 
that this statement was not true. The 
fourth question which she is said to have 
answered untruthfully was that she de- 
nied that when her house had been en- 
tered for the purpose of executing some 
legal purposes Ramsakal had been found 
there in her company. This, however, 
again was undoubtedly shown to be a 
falsehood. The fifth and the last answer 
which she is said to have made falsely is 
the point blank avowal that she was not 
the mistress of this Ramsakal. The Magis- 
trate has stated that the evidence of all the 
witnesses for the defence and indeed of the 
main prosecution witnesses shows that this 
statement was, as he terms it, “a delibe- 
rate lie". There can, therefore, be no doubt 
whatever that this woman in the witness- 
box made statements which were untrue 
and which she knew to be untrue. There 
are, however, obviously reasons for coming 
to the conclusion that her position was 
allowed to be one which it ought not to 
have been allowed to be. I think that she 
ought to have been informed that it was 
in no way incumbent upon her to reply to 
questions her answers to which might, if 
true, have reflected upon hermoralcharacter. 

Under these circumstances, although there 
undoubtedly has been a commission of the 
offence to which I have referred, it seems 
to me that the sentence is altogether too 
severe. We are informed by the learned 
Advocate who appears for the applicant 
that the applicant has already served 
21 days in jail. I am satisfied, in my own 
mind, that this is an ample punish- 
ment for the offence committed under 
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the remarkable circumstances to which I 
have drawn attention. Whilst, therefore, 
affirming the conviction, the sentence of 
imprisonment which was passed upon the 
applicant will be reduced to that period of 
imprisonment which she has already served. 
The fine of Its. 200 will be remitted and 
if it has already been paid it must be 
refunded. 

Ross, J.— I agree. 

z. K. • Sentence reduced. 


RANGOON HIGH COURT. 
FULL BENCH. 

Criminal Reference No. 35 of 1925. 
June 1, 1925. 

Present :— Sir Sydney Robinson, Kt., Chief 
■ Justice, Mr. Justice Maung Gyi and 
Mr. Justice Brown. 

MA E SE IN— Applicant 


MO. HLA MW. 717 

three questions were referred to a Full 
Bench: (1) Cana Burmese Buddhist minor 
girl, under any circumstances, contract a 
valid marriage without the consent of her 
guardian ? (2) If a Burmese Buddhist girl 
under 16 years of age elopes with a lover 
of her own free-will intending to co-habit 
with him, is the resulting sexual inter- 
course necessarily illicit ? (3) Does s. 366 
of the Indian Penal Code apply to a case 
in which a minor girl, at the time of the 
kidnapping from lawful guardianship, in- 
tends to co-habit of her own free-will with 
the kidnapper? The last of these three 
questions was the only one that was 
necessary for the decision of the appeal. 
Irwin, J., referring to ss. 21, 22 and 23, Book 
VI of the Manukye, held that the real test 
was the intention of the parties, “and that 
if the girl is steadfastly determined to 
marry her lover, and he continues of the 


versus 

MG. HLA MIN— Respondent. 

Buddhist Law, Burmese— Marriage— Girl under JO 
years--Parents, consent af, whether essential. 

Under the Burmese Buddhist Law, except in the 
case of widows and divorcees, a girl under 20 years 
cannot contract a valid marriage without the consent, 
either express or implied, of her parents or guardians! 
[p. 718, col. 2] 

Case-law referred to. 

Reference by Mr. Justice V Ba. 

Mr. Ba Tltein, for the Applicant. 

Mr. Davies, for the Respondent. 

JUDGMENT OF THE FULL 
BENCH was delivered by 

Robinson, C. J. — The question referr- 
ed for decision of a Full Bench is : “Except 
in the case of widows and divorcees, can 
a girl under 20 years contract a valid mar- 
riage without the consent, either express 
or implied, of her parents or guardians 
■under Burmese Buddhist Law?" 

The question is one of very great im- 
portance, but it is not one which, to my 
mind, presents any real difficulty. 

. In the case of Queen-Empress v. Nc U (1) 

J j j? • beld ,)y the S P ecial Court that by 
Buddhist Law a man cannot contract a 
valid marriage with the minor without 
her guardian’s consent, and that- sexual 
intercourse with the minor without such 
consent is ‘illicit intercourse’ within the 
meaning of s. 366, Indian Penal Code. That 

1D f> was followed in King-Emperor y 
Nga Po Saw (2). 

In the case of Crown v. Chan Mya (3) 

(1) S. J. 202, 


same mind, the rights of the guardian 
must give way before accomplished facts." 
Fox, J., merely concuired; but Thirkell 
White, C. J., while concurring as to the 
answer to the third question, declined to 
express an opinion on the first and second 
questions. He said that the questions had 
not been fully argued, and that he would 
not like to commit himself to an opinion on 
these important questions of Buddhist Law 
without hearing arguments on both sides 
and without a full examination of all the 
texts bearing on the points. No reference 
was made in that decision to the Rajabala 
or to s. 28, Ch. VI of the Manukye. 

In the case of King-Emperor v. Nga Ni 
Ta (4), Adamson, J. C., held with reference 
to this question of marriage, “It appears 
to be the opinion of two of the Honour- 
able Judges of the Chief Court that the 
test is the real intention of the parties, 
and that if the intention is to marry, the 
marriage is an accomplished fact from the 
date of elopement. I cannot but think 
that this interpretation of the law would 
appear to be rather startling to Buddhist 
parents, and I doubt whether any would 
be found who would admit it." He pointed 
out that the provision of the dhammathats 
as regards three elopements is obsolete and 
would not receive countenance at the pre- 
sent day. 

In King-Empewr v. Nga N ge (5), Irwin, 
J., as Judicial Commissioner, adhered to 

(4 

(5 
476. 


,, ,, S' voL J, Penal Code, 15. 

) U. B. R. (1004-06) Penal Code. 17; 2 Cr, I 4 J, 
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the view previously expressed by him in 
Chan Mya's case (3). 

I myself in the case of Maung Chit Pc v. 
Ma Tin (6) dealing with the question as 
to whether the consent of parents is es- 
sential to the validity of the marriage of 
a minor who elopes, doubted the correct- 
ness of the decision in Chan Mya's case (3). 

That decision is thus the only one to 
support that view of the question. 

There are decisions to the contrary, and 
doubts have been thrown on the correct- 
ness of the decision in Chan Mya’s case (3; 
on two subsequent occasions. 

There is no doubt that the dhammathats 
contain a large number of texts relating to 
the rights and duties of parents and 
guardians, and that the control that they 
exercise over minors is a distinct and mark- 
ed feature of Burmese Buddhist Law; 
and to hold that a minor girl could, by 
the exercise of her unguided impulse by 
running away with a lover, absolutely set 
at naught and take no account of the con- 
trol of her parents or guardians is entirely 
contrary to a very prominent provision of 
Burmese Buddhist Law. 

The dhammithas, no doubt, enjoin upon 
parents and guardians the necessity to 
marry minors at the age of 15 nr 10 so 
as to prevent their falling into sin, but 
they expressly, as it seems to me, main- 
tain the position that even though parents 
or guardians do not pay any regard to the 
rule enjoined upon them, it is only when the 
girl has reached the age of 20 years that she 
ha3 a right to contract a valid marriage 
without their consent. 

In Ch. VI of s. 33, Kinwun Mingyis 
Digest, Vol. II, we find a passage from the 
Rajabala, which runs as follows:— “After 
her attaining the age of twenty years a 
woman may marry a man of her choice 
although her guardians may not approve 
of the marriage." The reason is that her 
guardians did not give her in marriage 
when she arrived at the marriageable age. 

None of the authorities that have been 
quoted have referred to s. 28 of Volume 
VI of the Manukve. It deals with the case 
of women who are under the protection of 
their parents; and it provides that “as 
regards the eight women above noted, if 
their protectors do not give them in mar- 
riige to a proper person aid they shall 
willingly have connection with a young 

(f»; 8 Ind. Cas. 437; 3 Bur. L. T. 43. 
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provided they are above twenty years 
of age, let them have a right to live with 
the rnan of their choice. Why is this? 
because their protector watched them 
without regard to their desires." Earlier, 
it lays down as follows: “If carnal know- 
ledge be had of any of these eight classes 
of women with their consent, there is no 
punishment in a future state. If the person 
under whose care- they be, shall not give 
consent, they .shall not be claimed as a wife. 
Why is this? because their protector is not 
willing.” 

Having regard -to these provisions and 
having regard to the position accorded to 
parents and guardians with reference to 
control over the children, especially in 
the matter of their marriage, there can, 
in my opinion, be no doubt that no minor 
girl under the age of twenty can contract 
a valid marriage without the consent or 
against the will of her parents or guardians, 
or the relation under whose protection she 
is living. 

The 2 1st section shows that the parents 
can reclaim the daughter, and that the 
man with whom she had eloped, even if 
she had ten children by him, has no right 
to say that she is his wife; but it is equal- 
ly clear that the consent of the parents 
or guardians may be implied, and the 
lack of it be made good by subsequent 
conduct. 

Thus in the 22ud section it provides 
that if a minor, who has eloped subsequ- 
ently returns to the village and lives with 
the man, and has children by him, openly 
and to the knowledge of her parents or 
guardians, and they do not enforce their 
rights of reclaiming the girl and separat- 
ing her from the man without unreason- 
able delay, they no longer have the power 
of reclaiming the girl. This, no doubt, is 
that the consent is to be implied from 
their conduct, and that the consent, though 
subsequently given or implied, will con- 
vert the connection into a valid marriage 
which the Courts would, no doubt, recognise 
with effect from the time of that elopement. 
It may, therefore, be that although there 
was no valid marriage to start with, 
the connection may be converted into a 
valid marriage by the consent, express or 
implied, of the parents or guardians given to 
it afterwards. 

For these reasons I would answer the 
question referred in the negative. 

N. h. Rzfcrenaansivirci in mjMivs, 
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man, 
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MlRHAN MAPA V. MONINDBA NATH B6S6. 


CALCUTTA HIGH COURT, 

Criminal Revision Case No. 267 ok 1925. 
June 12, 1925. 

Present Mr. J ustice Suhrawardy 
and Mr. Justice Panton. 
MAKHAN MA PA— Complainant- 
Petitioner 
versus 
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Magistrate have all been denied; and there 
is one fact which makes it undesirable that 
the case should be transferred from the file 
of the Sub-Divisional Officer. An appli- 
cation wa9 made previously to this Court 
for the transfer of the case in which the 
petitioner is the accused from the file of 
the Sub-Divisional Officer. That application 
was refused with the result that the case 


MONIXDRA NATH BOSE and 
others— Accused— Opposite Party. 

Counter-criminal cases— Procedure regulating trial 
-Counter-cases, whether should be tried simul- 
taneously— Complainant in one couuter-casc anxious 
to hud his can taken up after disposal of counter- 
case— Proper procedure. 

Ths Or. P. 0. being silcat as to whether two 
counter-criminal cases shoul J be tried simultaneously 
or one after the other, no absolute rule of law can be 
laid down and each case must be decided according 
to its requirements, [p. 720, col. 2.] 

If the complainant in one of the two counter-cases 
wishes that his case may be taken up after the case 
against him has been decided, on the ground that in 
the cise against him a large number of witnesses 
have been examined and he does not want to be sub- 
jected t) his adversary's cross-examination in the 
other case in which h t is the complainant, it will 
serve the ends of justice it the case against him is 
disposed of first, as it is not fair to force him, so long 
as he is the accused in one case, to throw himself open 
to cross-examination in the case in which he is the 
complainant, [ibid.] 

Oass-law discussed. 

Criminal revision against an order of the 
Additional District Magistrate, 24-Parganas, 
dated the 30th March 1925, confirming that 
of the Sub-Divisional Officer, Diamond 
Harbour, dajed the 3rd March 1925. 

Mr. Nareiidra Kumar Basu and Babu 
Jatindra Na</iSani/af,forthePetitioner. 

BibuSintosh Kumar Bose, for theOpposite 
Party. 

Mr. Khondkar , (Deputy Legal Remem- 
brancer), for the Crown. 

. JUDGMENT.-This Rule has been 
issued on two grounds; first, why the 
case should not be transferred from the file 
of the Sub-Divisional Officer, Diamond Har- 
bour to the file of some other competent 
^Swtrate, and, secondly, why the casein- 
which the petitioner is the complainant 
Should not be postponed pending the hearing 
or the case in which the petitioner is the 
accused. 

With regard to the first ground, we have 

t^n 6 the P a P era in connec- 

tion with this litigation which ha 9 been 

hanging for a long time mainly on account 
n th f ( , c ? a , d J of the petitioner and we 
do not think that any ground has been made 

our mterfereQcs on that ground, 

allegations made against ths Trying 


against the petitioner will be tried and is 
being tried by the Sub-Divisional Officer. 
It will not be desirable that the case in 
which the petitioner i9 the complainant 
should bp tried by another Magistrate. 

With regard to the second ground there 
have been several decisions of this Court 
which cannot at first sight be easily recon- 
ciled. The petitioner and the opposite 
party have been fighting over a piece of 
land. There was fight between them on the 
22nd November 1924. The opposite party 
lodged a complaint on that day before the 
Kulpi Police charging the petitioner and 
his men with rioting and causing griev- 
ous hurt. On the 25th November 1924, 
the petitioner filed a complaint before 
the Deputy Magistrate of Diamond Har- 
bour charging the opposite party with 
the same offence. The matter was sent to 
the Police for enquiry and it appears that 
both the cases were sent up by the Police. 

It appears that both the cases were fixed 
for hearing on the 26th February. On that 
date some witnesses were examined in the 
case against the petitioner and the case in 
which the petitioner was the complainant 
was adjourned to the 3rd March. The 
learned Trial Magistrate in his explanation 
submits that the complainants in both cases 
wanted their cases to be taken up first. 

As this was physically impossible he took 
up the case against the petitioner first and 
as he had no time on that date to take the 
petitioner's case it was adjourned to the 
3rd March. On the 3rd March the petitioner 
made several applications one of which 
was that the trial of his case might be ad- 
journed till the disposal of the case against 
him. The application was rejected • bv 
the Sub-Divisional Officer. The petitioner 
thereupon moved the District Magistrate of 
24-Parganas for transfer of both the cases 
from the file of the Sub- Divisional Officer 
and in the alternative for stay of the case 
in which he was the complainant pending 
ths disposal of the case against him. The 
learned District Magistrate overruled these 
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objections and the petitioner obtained this 
Rule. 

The first case that has been placed before 
us dealing with this point is the case of 
Bachu Mollah v. Sia Ram Singh (1). There 
are some very emphatic expressions of opin- 
ion by Petheram, C. J., and the practice of 
having counter-cases tried together is 
strongly condemned. This decision was 
not considered as good law by a Bench 
consisting of three Judges in the case of 
Queen-Empress v. Chandra Bhuiya (2) and 
it was distinguished or its authority attempt- 
ed to be belittled by the fact that in the case 
of Bachu Mullah v. Sia Ram Singh (1), the 
learned Judges did not base their decision 
upon the opinion there expressed and though 
the Rule was issued upon that ground it was 
ultimately discharged. In the case of Queen- 
Eypress v. Chandra Bhuiya (2) also 
though the learned Judges did not 
accept the dictum in Bachu Holla's case (1) 
they did not interfere with the procedure 
adopted by the Trial Court on the ground 
that the accused was not prejudiced and 
that it was a mere irregularity which had 
occasioned no failure of justice. These 
cases may be distinguished because the 
question arose for consideration in them 
after the decision of the cases. The ques- 
tion arose for consideration in them after 
the conclusion of the cases and the final 
orders passed in them did not rest on the 
conflicting views taken. The point has 
arisen before us with reference to pending 
cases. In Garibulla Akanda v. Sadar 
Akanda (3), the learned Judges were of 
opinion that two cross- cases should not be 
heard at one and the same time and the 
evidence in one should not be taken into 
consideration in the other case. It does 
not appear from the report that the cases 
above cited were placed before their Lord- 
ships. In Judhisthir Gope v. Sheikh Samir 
(4), it was held that cross-cases should be 
tried one after the other. The peculiar 
feature of that case was that one of the 
cases had already reached the final stage 
whereas very little was done in the other 
case. In Sheikh Bahatur v. Nobadali (o) 
decided by the Criminal Bench dealing with 

(1) 14 0. 358; 7 Ind. Dec. (s. 8.) 237. 

(2) 20 C. 537; 10 Ind. Dec. (K. ••) 385. 

13 81 Ind. Cas. 557; 39 C. L. J. 331; 2o Cr. L. J. 

1)41; (1924) A. 1. R. (C.) 81?. r , T 

4 75 Ind Cas. 364; 2< C. " • N ■ < 00; 31 C. L. J. 
•110; (1923) A. I. R. (C.) 644; 24 Cr. L J. 910 

,5) 83 Ind. Cas. 625; 28C W. R. 4&<; (1924) A. I. R. 
(0.) 631; 26 Cr. L. J. 65. 
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undefended cases it was held that counter- 
ea.ses should be tried simultaneously and 
contemporaneously but should be dealt with 
wholly separately from each other, each on 
its own merits and upon facts and circum- 
stances appearing therein; the judgment in 
two cases being pronounced, if possible 
after both the trials are over. There is an 
un reported case (Criminal Revision Case 
Xo. 662 of 1919 decided by Sanderson, C J 
and Duval, J., on the 27th August 1919) in 
which the view expressed in Bachu Holla's 
case (l) was accepted. In this state of the case- 
law we feel that there is no authority which 
is absolutely binding upon us. The Code 
is silent with regard to the procedure to be 
adopted in such circumstances. It should 
not, therefore, be laid down as an absolute 
rule of law that a particular course must 
be adopted. Each case has to be decided 
according to its requirements. In the pre- 
sent case the petitioner wants that his case 
should be taken up after the case against 
him has been decided. He apprehends that 
as an accused in the case against him he 
cannot be cross-examined but as a com- 
plainant he will be subjected to cross- 
examination by his adversary. The law 
does not allow an accused person to be 
cross-examined and we do not think that it 
will be proper that he should be compelled 
to place himself in the box for examina- 
tion, though not in the capacity of an 
accused person. In the cases that have been 
decided and to which we have referred 
grievance was made by one of the parties 
as to simultaneous or separate trial of the 
cases. In some cases a party wanted that 
his case should be tried simultaneously 
with the cross-case against him and he was 
willing to take the risk of his being cross- 
examined in his case. The petitioner in 
this case does not want to run that risk 
and it is not fair to force a person in the 
position of an accused to throw himself 
open to cross-examination by the other side. 
'Furthermore, in the present case we find 
that 1G witnesses have been examined in 
the case against him. We think, therefore, 
that it will serve the ends of justice if we 
direct that the case against the petitioner 
should be disposed of first and then the 
petitioner's case, if he so wishes, be taken 
up, and we order accordingly. 

The Rule is made absolute to this extent. 
Let the record be sent down at once, 
s. d. Rale made absolute. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 71G of 1924. 
April 15, 1925 

Present:— Justice Sir Charles Gordon 
Spencer, Kt. 

A. M. A. MURUGAPPA CHETTIAR 
bv his Agent THA YAMM AS WAM l 
P1 LLAI — Defendant No. 4— Petitioner 

re rsus 

L. K. S. S. FIRM and V. S. S. S. FIRM 
through tiieir Managing Partner 
SHUNMCGAVELU MUDALIAR and 
another— Plaintiff and Defendants 
Nos. 1 to 3— Respondents. 

Civil Procedure Code (Act U of I!»i$>, s. IIS. 0. I. 
r 10 Addition of parties — Misjoinder of parties and 
causes of action— Revision. 

The addition of a party under 0. I, r. 10. C. P. C 
is ordinarily a matter within the discretion of tli? 
Court trying the suit, and an erroneous exercise of 
discretion in a matter of procedure should not be 
regarded as something done illegally in the exercise 
of the Court’s jurisdiction under s. 113, (\ 1\ 0 
Sitanmya v Ramappaya . 39 Ind. Cas. 1G0: 5 L. W. 
20/, not followed. 

Vt here, however, the addition of a person as a 
party results not only in a misjoinder of parlies but 
of causes of action as well, a Court of Rovision should 
interfere. 

Anniachalaw Cheltyar v. Arunachalam Che tty cr, GO 

w\f*A % u'*t 3 .‘V; J 2I * 10 >' 175; 1 1922) M. 

M .N. lo3; il!)22l A. I. R. iM.) •130. followed. 

? -v <r ' • he liobility of ‘he transferee .if a debtors 
liability is a question on which llio Court cun 

adjudicate without referring the plaintiff to a separate 
suit. 

n Df c,o a r?'^ Pj- n v - Iiam Sadhan Mom/a/. 20 Ind. 

Cas. 63°; 41 C. 13#; li C. IV. N. 1113; 18 0. L. J. G03 
? N®# v. AnantDas, 3 A. 79!); A. W N. 
(1881) 73, 2 Ind. Dec. (s. s.) 501, relied upon. 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the District Munsif, 
Madura, laluk at Madura, dated the 2nd 

ffioiPt’J?. J nt ® rl ocutory Application 

N °-. 32 n, °L 1924, f n 0 - S - N °- 483 0f 19 - 3 - 

Mr. I. ill. Krishnasxcamy Iyer, for the 
retitioner. 

Mr. K. Rajah Iyer, for the Respondents. 

JUDGMENT, — The suit as originally 
framed was based on the liability arising 
out of a promissory note executed by de- 
fendants Nos. 1 to 3. The petitioner lias 
peen added as 4th defendant as being the 
transferee of the debtor's liability, and 
he seeks to have the order making him a 

lfr B r p ide iu these P roceedin gs under 

O. P, c, 

, The addition of a party under 0. 1, r. 10 
is ordinarily a matter within the discretion 
oi the Court trying the suit, and an erro- 
neous exercise of discretion in a matter of 
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procedure should not be regarded as some- 
thing done illegally in the exercise of the 
Court’s jurisdiction. Sitaramaya v Rama- 
paya ( 1) is an authority of a Single Judge 
of this Court for the view that even in 
such cases the High Court can interfere 
in revision, but I respectfully doubt its 
correctness, and I think that the law will 
soon make it clear that that view was 
wrong, if the recommendations of the Civil 
Justice Committee are accepted. 

But in the present case the liability of 
the petitioner under his sale deed and the 
liability of defendants Nos 1 to 3 under 
the promissory note are quite distinct and 
prima facie there would appear to be here 
not only a misjoinder of parties, but a mis- 
joinder of causes of action in which case 
a Bench of this Court has held in Aru- 
nachalam Cheltyar v. Arunachalam Cliet- 
lyar (2) that a Court of Revision should 
interfere unless and until the law is amend- 
ed. I think I am bound by that decision. 

But I find that besides adding the pe- 
titioner as a party to the suit, the lower 
Court allowed the plaintiff to amend the 
plaint by adding a paragraph in which 
this petitioner’s liability as a transferee of 
the contractual liability of defendants 
Nos. I to 3 is put in issue. The petitioner 
has not asked this Court to interfere with 
the order of the lower Court permitting 
this alteration of the character of the suit, 
and I do not think it necessary to declare 
that the trial should not be allowed to 
proceed in the manner permitted by the 
Trying Court. In Deb Narain Dutt v. Ram 
Sadhan Mandal (3) and Ajudhia Nath v. 
Anant Das (4), the liability of a transferee 
of a debtor’s liability was held to be a 
question on which the Court could adjudi- 
cate without referring the plaintiff to a sepa- 
rate suit. In para. 7 of the defendant’s 
written statement he has raised a question 
of estoppel which will have to be disposed 

of m the suit. It cannot be decided iu 
these proceedings. 

The civil revision petition is, therefore 
dismissed with costs. 

v - N - v - Petition dismissed, 

s. n. 

(1) 39 Ind. Cas. 150; 5 L. \V. 207. 

Cas. 9G6; 43 M. L. J. 218; 1G L. W 175 - 

O.L J°603 d ' CnS ' ; 41 157: 17 °* W - N - U«; 18 

(4) 3 A. i99; A. W. N. (1881) 73; 2 Ind. Deo. (tt. a.) 501. 


PORN A OHANDRA SINGH V. 

CALCUTTA HIGH COURT. 

Appeals from Afpbllate Decrees 2s os 3*8 

and 329 OF 1924. 

March 24, 1925. 

Present: Justice Sir Ewatt Greaves, Kt. 

and Mr. Justice Cuming, 

PURNA CHANDRA SiNGHA and others 
—Defendants -Appellants in No. 32o of 
Plaintiffs — Appellants in No 329 
of 1924 
versus 

RADH1KA MOHAN DRY and others — 
Plaintiffs— Respondents in No. 328of 1924. 

fiheikh SADAK. MRIDHAand others — 
Defendants— Respondents in No. 329 

of 1924. 

Evidence Act ( I of 1871), s. 00-Document more 
than tU years old— Presumption as to genuineness-- 
rroper custody, production from , proof or. 

A chitta relating to a private partition among 
certain ] ersons of certain property and purporting to 
be more than 30 years old was produced in Court by 
an otiicer of the Collectorate who stated that the 
document had been handed over to him by the 
record keeper to be produced in Court: 

Held, that the genuineness of the document could 
not be presumed under s. to of the Evidence Act 
inasmuch as (a; there was nothing to show that the 
document was actually in the custody of the 
Collectorate before it was produced in Court, and 
(b) there was nothing to show that the custody of the 
Collectorate was proper custody within the meaning 
of the section, tp. 723, col. 2.J 

Appeals against the decrees of I he First 
Additional District Judge, Dacca, dated the 
24th of September 1923, reversing those of 
the Subordinate Ju # dge, Fifth Court of that 
District, dated the 20th of January 1922. 

Mr. Mahendra Nath lioy, Da bus Troi- 
lakhya i\uth Ghost and 6 an tosh Kumar Pal, 
for tiie Appellants. 

Mr. liasak, Dabus Ramani Mohan Chatter- 
jee and Rebali Mohan Chatterjee, for the 
Respondents. 

JUDGMENT. 

Cuming, J.— These two Appeals 
Nos. 328 and 329 of 1924 arise out of 
two suits. The first suit out of which 
Appeal No. 329 arises was a suit for 
partition of a certain howlah and the 
suit out of which the second appeal arises 
was a suit for declaiation of title and 
for recovery of possession on the basis of 
a previous partition of the property in 
1212 by virtue of a certain chitta. With 
regard to the first suit, it was dismissed by 
the First Court on the ground that the pro- 
perty had already been partitioned. The 
lower Appellate Court held that no previous 
partition had been proved and made a pre- 
hminary decree lor partition, With regard 


FADHIKA MOHAN DET. [90 I. Q jggg] 

to the second suit the First Court decreed 
it on the finding that there was a previous 
partition and, therefore, the chitta of 1212 
B. 8. on which the plaintiff in that suit 
relied w as genuine. The Second Court dis- 
missed the suit finding that there had 
been no previous partition. The defendant 
m the first stilt who is the plaintiff in the 
second suit lias appealed to this Court 
agamst both the decrees. 

it will lie seen that the decision of the 
second suit would depend cn the view to 
be taken of the first suit, for clearly if we 
hold that the decision of the first Appel- 
late Court is correct, then the order in the 
second appeal w ill also be correct. 1 would, 
tl.eiefcre, deal, first of all, with Appeal No. 
328 of 1924, which is a suit for partition. 

The first point that has been argued by 
the learned Advocate for the appellant is 
that the Judge was wrong because he 
refused to apply the presumption of genuine- 
ness under s. 9(J of the Evidence Act to a 
certain chitta of 1212 B. S. On the ground 
that it had not been proved that this chitta 
had been produced from proper custody, 
I have no hesitation in holding that the 
Judge was quite right in the view lie has 
taken, namely, that it had not been proved 
that the chitta had been produced from 
proper custody. The custody alleged by 
the defendant was that of the Collectorate. 
Now in the first place there is no evidence 
to clearly show that this document had been 
in the custody of the Collectorate. An 
Officer of the Collectorate was examined and 
lie stated that the record-keeper had given 
him this document to produce in Court. He 
himself was neither the record-keeper nor 
an officer of the record-room, and the docu- 
ment had not been in his custody. Alike 
proved was that the record-keeper had given 
him the document to be produced in Court; 
that does not certainly prove that this docu- 
ment was actually in the custody of the 
Collectorate and the learned Judge was 
quite light in the conclusion he came to on 
this point. Then there is a further fact that 
even if it be admitted for the sake of 
argument that this document was produced 
from the Collectorate there is nothing to' 
show that the custody of the Collectorate 
was a proper custody. The documefit in 
questions is a chitta relating apparently 
to a private partition among certain 
persons of ceitain pioperty. Normally 
theie is no reason for its beiDg in t'Bf' 
Collectorate and, therefore, normally the 
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Cpllectorate could not be considered the 
proper custodiau of this document ; an 
endeavour had been made by the defendant- 
appellant to prove that this document was 
filed in the Collectorate in 18G5 in connection 
with a petition for registration of their 
howlah. The learned Judge points out and 
I. may incidentally note that this is purely 
a, question of fact that this document is not 
included in the list of documents which were 
filed in 18C5 at the time when the petition 
for, registration of the howlah was made. 
Mr. Roy has endeavoured to persuade us 
that the record was not in proper order and 
he seems to suggest that there has been 
some change in a certain document, namely, 
Ex. 2, a list of papers which was filed 
with the application for registration. Now 
this ground of appeal finds no place what- 
ever in the twenty-nine grounds of appeal in 
this case. It is a ground which depends on 
question of facts and no notice whatever had 
been, given of it to the opposite party. More- 
over it isa remarkable fact that this sugges- 
tion was never made in the Court of First 
Appeal. Had there been any substitution or 
suspiqious change in the document obviously 
the matter would have suggested itself to 
the learned Vakil who conducted the appeal 
in the lower Court. Mr. Roy .then urged that 
the parties have been in seperate possession 
of lh|s property ever since L212 B. 6’. and lie 
argqed. that .the learned J udge was wrong 
inlying that nothing could be inferred 
from, that circumstance this way or that way. 
As a matter of ; fact the learned Judge in 
dealing with this point was considering not 
the separate possession of the whole of the 
property by different co-sharers, but was 
referring tp the separate possession of 
certain shares of the homestead by the 
owners and I am nqt prepared to say that 
any inference .can be drawn necessarily 
from the fyet that, the parties had been in 
separate possession of their shares of the 
homestead for many years that there must 
have been a,par.tition of the whole property. 

•Then My , Roy., referred us to a large 
number of documents in the case in which 
reference is made to a partition and he seems 
to, argue, if I understand him rightly, that 
the, only inference that the Judge could 
legally draw from, ; a reference to these docu- 
meqtp is that there had been a previous 
partition. , ,1 am not prepared to accept 
I his contention. The learned. Judge has so 
far as I cansee dealt with every document 
in the case, and it is not contended by Mr 


Roy that in this case he has wrongly con- 
sidered (lie terms of any of these documents. 
After a very careful consideration of all the 
documents produced by both the parties, he 
has come to the finding of fact, namely, 
that there was no previous partition. Whe- 
ther I should come myself to the same 
finding if it were open to me to go into the. 
facts, I am not prepared to say. Possibly I 
might not have; but the first Appellate 
Court was the Judge of facts and we are 
uot sitting in a Court of second appeal able 
to deal with questions of fact. On con- 
sideration of all the evidence he came to a 
certain findingof fact and he cannot be said 
to have arrived at this finding without tak- 
ing into consideration the evidence before 
him or to have wrongly construed any docu- 
ment that was before him. 

For these reasons, the appeals fail and are, 
therefore, dismissed with costs 
Greaves, J.— I agree. 
z - K - Appeals dismissed. 


PATNA HIGH COURT. 

Pkivy Council Appeal No. 15 of 1925 
June 23, 1925. 

Present .-—Mr. Justice Das and 
Mr. Justice Adami. 

II. G. PEREIRA— Petitioner 


in ouo 

The EAST INDIAN RAILWAY— 
Opposite Party. 

Cm' Procedure Code t ,\ct V of 190$), ,. 109- 
LmUation Act </.\ of 190$), s. o-" Final order 
mcanrng of -Appeal- Order granting extension , 
time Appeal to I nvy Council, whether competent. 

A fmnl °rdc r wuhin the meaning of s. 10D of tb 

n,\, , , •'? nn °, rder . wh >ch finally decides an 

matter which is directly at issue in the case i 

respect of the rights of the parties 
An order extending the time for presenting a 
appeal under s. a of the Limitation Act is not 
iiiml order within the meaning of s. 109 of tho ( 

n-i >• *£ 

Application for leave to appeal to Hi 
Majesty i a Council arising out of Firs 
Appeal No. 23 of 1925. 

S - Bose, for the Petitioner. 

Messrs. N. C Binha, N. C. Ghose. and B. B 
Mukherji, for the Opposite Party. 

JUDGMENT. -This is an applicatioi 

for leave to appeal to His mKv ? 
Council; and the only question which w 



^ MCRTAZA BEGUM V. 

have to decide is whether the order com- 
plained of is a final order within the 
meaning of s. 109 of the C. P. C. The 
order to which objection is taken in sub- 
f-laiee extended the time for presenting an 
appeal to this Court under s. 5 of "the 
Limitation Act. A final order within the 
meaning of the section is an order which 
finally decides any matter which is directly 
at issue in the case in respect to the rights 
of the parties. We quite agree that if we 
had refused the application made to us 
under s. 5 of the Limitation Act, that refusal 
would have operated as a dismissal of the 
appeal, and subject to the other provision 
of the section the order would be appeal- 
able not indeed as a final order but as “a 
deciee passed on appeal.” But where time 
is allowed under statutory sanction, and 
the apppal is admitted, the case obviously 
stands on a different footing. We have 
not decided, finally or otherwise, any of the 
matters in conlrovercy between the ] arties 
in the litigation All that we have done is 
to remove the bar under the Limitation 
Act, thereby enabling this Couit to take 
cognizance of the appeal and to decide the 
rights of the parties. We must according- 
ly refuse the application with costs. Hear- 
ing fee five gold mohurs. 
z. k. Application dismissed. 


JOGENDRA NATH ROY. [90 I. C. 1925] 

] assed by tl.e Trial Court. Thereafter the defendant's 
application to set aside the ex parte decree was 
rejected by the Trial Court on the ground that the 
decree sought to be set aside had censed to exist and 
had nieiced in the decreed the Appellate Couip 

* « ,‘ he t - cftLd:mt ' s application under r. 13 
of 0 IX of the C. P. C. was lightly dismissed inas- 
much as there was no decree of the Trial Court in 
existence which could he set aside. 

Rule against an cider of the Sub-Judge, 
Third Court, 24-Peiganas (Alipore), in Mis- 
cellaneous Case No. 104 of 1923, in (T S 
No. 239 of 1922). V ' ’ 

Tabus Sitaiam Bancrji and Byomkcsh 
Bose, for the Petitioner. 

Dr. Basal: and Babu Banhim Chandra 
Banerji, for the Opposite Parties. 

JUDGMENT. 

Greaves, J.— An cx parte decree was 
passed in a mortgage suit on the 5th 
December 1223. The suit was decreed in full 
but the stipulated rate of interest was not 
allowed from the dale of the institution of 
the suit. After the preliminary decree was 
signed on the 12th December 1923 and on 
the same day the petitioner applied under 
0. IX, r. Id to have the matter re-opened. 
Meantime on the 22nd January 1924 the 
decree-holders prefened an appeal to this 
Court with regard to the dismissal of their 
claim for interest from the date of the in- 
stitution of the suit. On the 16th July 1924 
that appeal was allowed and a decree was 
passed, so far as is material in these terms: 
“It is Oidered and decreed that the decree of 


CALCUTTA HIGH COURT. 

Civil Rile No. 1442 of 1924. 

March 20, 1925. 

Present:— Justice Bir hwait Greaves, Kt., 
and Mr. Justice Cuming. 

Naicab MURTAZA BEG DM— Defendant 

— Petiiioner 
versus 

JOGENDRA NA'l H ROY and oihers- 

OPPOSI7F. pAhTirS. 

Civil Procedure Code (Act V of ltCS\0. IX, r. 13 
— Mortgage suit— Ex j ane decree— Appeal ly plaintiff 
- becTce varied— Application Ly defendant to tel asiue 
cx j arte dccice, uhctlier maintainailt. 

A mortgage suit was decreed cx parte Lut tl.e 
stipulated rate of interest u as net alloud fremthe 
date of the irstiluticn cl ti e tut. Alter ti c julimi- 
nary deciee was signed the ceieLU.Lt ijjliea ur.ccr 
r. 18 of O. IX cf tLe C. i . C. to 1 l\c lie matter re- 
opened. Tie ] laii.liil jufimd an j>]}u) r.gnir.st 
the decree with ifgaid to tie chmifcMi il 1.36 ekim 
for inteiest frantic cate el tie iLuilUicn cl tie 
bdit. 'lie oJleved lid tic Ajiellalo 

Qoujt pre.al o fresh decree in litu d lj.e octree 


the lower Courts be and the same is here- 
by set aside and in lieu thereof it is hereby 
declared that there is due and owing the 
sum of Rs. 2,40,429-12-3 on account of 
principal and so much on account of costs" 
and inteiest was alluwed as mentioned in 
the deciee. On the 1st November 1924 the 
application under O. IX, r. 13 came up for 
healing. This was dismissed by the learned 
bubcruinate Judge on the giound that there 
was no decree against which the applica- 
tion could bediiected and no decree which 
could be set aside. He accordingly dis- 
missed the aj plication on this ground. 
Against this dismissal this Rule was gran ted 
and we were lelened to a ueent decision 
reported as Kulimuddin Ahammad v. Ishak- 
uudin (1) as authority for the proposition 
that notwithstanding what happened if 
theje weie certain points which had not 
Lee li dealt with in the judgment of 
this Couit which the petitioner desired 
to lake in the Couit below against the ex 
Uitilud. Lee. til); 28 C. W. N. 795; 39 0. J* J. 
$19; Id 1.515; -1024) A. 1. K. (0.) 830. 
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pirtc decree and notwithstanding the 
decree of this Court he was entitled to raise 
them. It seems to U9 that that case stands 
as a decision upon the particular facts for 
in that case the appeal to the High Court 
had been dismissed as it could not proceed 
owing to the death of one of the respond- 
ents her heirs not having been brought on 
the record. But the matter is different here. 
Moreover there are no merits and the peti- 
tioner merely delayed with a view to avoid 
payment of her just dues which she had 
really admitted by asking adjournments 
in order that she might iaise money else- 
where for the di=chargeof the mortgage. 

Under the circumstances, it would be 
deplorable if we are to aid her in her delay- 
ing tactics by acceding to her prayer. 

The Rule is, accordingly, discharged with 
costs hearing-fee two gold mohurs. 

Let the record be sent down at once. 

Cuming, J.— I agree. 

z. k. Rule, discharged. 


Ti BUM. ALA T1RUFATI V. VEXK.ATASCHBA P.AO. 


There is a fundamental distinction, under the 
Transfer of Property Act brtwaja a transfer of 
iiBawnbi: property and a tr raster of th; right to 
thj enjoy lint of in nimbi- 1 pr.pMty A leas* in 
p*rp>tnity is rasrely a tn.i-. er of tin right to enjoy 
property. [iWd.| 

Taj only ciurgi, vnli i in t' 1 1 IiUan I ..;i 
landed property is t > l>? fou id in s. do of the ['rnnsfsr 
of Property Act which is onine 1 to oisjs which deal 
with the transfer of the property itself, [itii.j 

I’er Coalls Trolter, C. -I . — Tin Transfer of Property 
Act is intended to b 1 exhaustive, [ibid ] 

Appeal against a decree of the Court 
of the Subordinate Judge, Masulipatam. 
in 0. S. Xo. 2G of 1)18, and second appeals 
against the decrees of the District Court 
of Kistna at .Masulipatam, in A. S. Xos. 181, 
181 and 182 of 1JI9, preferred against those 
of the Court of the Additional District 
Munsif, Gudivaii, in 0. 8. Xos. 324, 152 
and 319 of 1910 respectively. 

Mr. K. Bhashyam Iyengar, for the Appel- 
lants. 

Messrs. Ramidoss and V. Krishna Mohan, 
for the Respondents. 

JUDGMENT. 


MADRAS HIGH COURT. 

Civil Appeal Xo. 168 op 1922 

AND 

Second Civil Appeals Xos. 623 to 625 

of 1921. 

January 21, 1925. 

Present Sir Victor Murray Coutts- 

Trotter, Kt., Chief Justice, and 
Mr. Justice Krishnan. 

Sreemat T I RUM ALA TIRUPATI 

and orHEKS— P laintiffs— Appellants 

versus 

N \ND1 VADA VENKATASUBBA 

RAO AND 0TUBK3— DEFENDANTS — 

Respondents. 

Transfer of Properly Ail (IV of ISS2), S3. 6), IO'j- 
Ijesior, premium payable to— Charge— Sale an l lnu, 
distinetion between— Transfer of Property Act, whether 
exhaustive. 

Whan the owner of a land gnats a parpitml 
lean of it in oansicferatioa of rant tabs paid, as 
well asaprammnvha gju n> c'nrgj oa tnlaaia- 
hald. right Jai thus craitaa fif ths pra.niau as piynh'.a. 
[p. 726, cal. 1.] 

Shephard v. Bte'.ham. (1877) G Oa D. 5)7; it L J 
Oh. 763; 35 L T. 933; 23 W. R. 761 and Kanlunii 
Pillai v. Iiamisani Mannaii, 51 Ind. Oas. 537; 42 M 
303, referred to, 


Coutts-Trotter, C. J.— In this case 
the plaintiffs are the owners of an agra - 
ltaram village in the sense that they own 
both the melvaram and the kudivaram 
rights. In the year 1909, there was a grant 
of the kudivaram right to the 1st and 2nd 
defendants and in consideration for that, 
they promised to pay a rent and they 
also promised to pay what is described as 
nazarana to the landlords and that may 
be roughly described as a premium for 
the granting of the kudivaram which no 
doubt was in perpetuity. They gave a 
promissory note fur the amount and the 
question is whether the debt— because it 
undoubtedly, was a debt— was a mere per- 
sonal debt affecting to the makers of the 
promissory note or wehther it is a charge on 
the land. In the view that we take of 
this case the further question, which arose 
at the trial, viz., whether the 3rd and 4th 
defendants were bona fide purchasers for 
value without notice, does not arise. It is 
no doubt, true that there is a direct deci’ 
sion in England: Shcpheard v. Beetham (1) 
a decision of Malins, V. C., which treats a 
premium as creating a lien upon the lease- 
hold premises. Whether that decision is 
correct or not, we are not concerned to 
enquire although it does seem certainlv 
an astouudmg result. But, in our opinion 


25 oh - ^ « I* * 0k. 163; 56 l. T , *. 



_ tiromala tirppati V. 

* n J ndia the matter is entirely regulated 
by Statute. There is a fundamental dis- 
t! nation under the Transfer of Property 
Ae„ between a transfer of immoveable 
property and a transfer of the right to 
the enjoyment of immoveable property; 
and a lease is defined by s. 105 of the 
Transfer of Property Act as a transfer of 
a right to enjoy immoveable property made 
for a certain time, express or iniDlied, or 
in perpetuity in consideration of the price 
paid or promised or of money, etc. It is 
perfectly clear, therefore, that the Transfer 
of Property Act regards a lease in per- 
petuity as merely a transfer of the right 
to enjoy property. Does it or does it not 
create a charge upon the land ? The answer 
is that the only charge, valid in Indian 
Law, on landed property, is to be found 
in the section of the Act which creates 
such a charge and s. 55 is obviously con- 
fined to cases which deal not merely with 
the transfer of the mere right of enjoyment 
but with the transfer of the property 
itself, for, for any other lien or charge, 
the Act makes no provision at all. In 
our opinion we are bound to hold that we 
cannot but regard the Act as intended to 
be exhaustive and that we are not at 
liberty to follow English Common Law rules. 
On this ground we think the appeal fails 
and must be dismissed with costs. The 
Second Appeals (Nos. 623 of 1021, 621 of 
1921 and 625 of 1921) will follow and are 
also dismissed with costs. 

Krlshnan, J.— The question that 
arises for our decision in this case is, whe- 
ther when the owner of a land grants a 
perpetuil lease of it in consideration of rent 
to be paid, as well as of a premium, he has 
got a charge on the lease hold right he 
has so created for the premium so payable. 

The promissory note in this case was exe- 
cuted for such a premium and it is now 
sought in appeal before us to be enforced 
not against the makers of the note nor 
against the persons who took the lease but 
against certain third parties who have now 
become transferees or assignees of the lease 
right. Against them the amount of the 
note could be claimed if at all, only if there 
is a charge created in favour of the land- 
lords on the property in their hands. 

The English Law is apparently that such 
a lien does not exist ; but it is not necessary 
to consider that position here, for, we are 
concerned only with the Indian Law on the 
point. The appellant has to show us how 
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he gets the charge. The document bv 
which the lease was created gives him no 
charge whatever for the amount. Therefore 
the charge must be rested by him upon the 
general law of this country. Now so far as 
it appears the only lien that is recognised 
in the Transfer of Property Act in this 
country is a lien in favour of the vendor. 
That being so, a strenuous effort was made 
by the appellant’s Vakil to persuade us that 
the grant of a lease like this really amount- 
ed to a sale or transfer of a fractional 
right in the property fora price, namely, 
the premium payable for the grant and he 
argued that as vendors of that right the 
plaintiffs have a charge on the lease-hold 
estate which has been given to defendants 
Nos. 1 and 2. It is impossible to accept this 
view, for the Transfer of Property Act makes 
a very clear distinction between a sale and a 
lease. This is a transaction that falls 
clearly within the definition of a lease in the 
Transfer of Property Act, s. 105 ; I do not 
see how then it could be brought under 
the definition of a sale. The payment of 
premium is only one of the incidents of the 
lease just as payment of rent is. It is 
certainly not a price paid for the transfer 
of immoveable property as defined in s. 54 
of the Transfer of Property Act It is 
impossible, it seems to me, to hold that the 
relationship between the plaintiffs and 
defendants Nos. 1 and 2 was anything but 
that of a lessor and a lessee. Apart from the 
Transfer of Property Act it has not been 
shown that there is any Common Law in 
India on which the right of lien claimed 
could be founded. It is true that in one of 
the decisions brought to our notice, viz., 
Kandasami Pillai v. RamasamiMannadi (2), 
there is an observation by the then learned 
Chief Justice that a lien like that which 
exists in England may be claimed here. 
But that observation cannot be treated as 
authority a3 it is only an obiter dictum of 
the learned Judge. When that case came 
on appeal before three other learned Judges 
of this Court, these learned Judges held that 
the principles of equity in England could 
not be introduced into India for pur- 
poses of creating rights like the one in 
question. The view of the Chief Justice 
cannot be treated as of weight after, the 
expression of opinion by the Appellate 
Judges. There is no other decision which has 

(2) 51 Ind. Cas. 507; 42 if. 203, 
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be-. n brought to our notice where such a lieu 
has been- recognised in India. 

-Iain, therefore, entirely in agreement 
with the learned Chief Justice in holding 
that whatever the position may 
be in England, we are not justified in 
introducing new conceptions of charges in 
India which are not supported by our 
Statute Law. When the Estates Land Act 
was -passed the Legislature had to con- 
sider what kind of charges should be given 
to the land-holder on a lease-hold estate. 
That was the only instance in which the 
Legislature dealt with a lien of the kind 
claimed and there we find that the lien was 
not allowed, see a. 25 of the Estates Land 
Act. It seems quite clear that such a lien 
as is now set up cannot be supported. In 
the result, the appeal and all the second 
appeals must be dismissed with costs, 
v. N. v. Appeals dismissed. 

s. D. 


JUDGMENT.— This appeal arises out 
of a suit brought by the plaintiff to re- 
cover a certain sum of money borrowed on 
a mortgage bond at an interest of 37 i- per 
cent, per annum. Th° Trial Court decreed 
the plaintiff's suit in full. The lower 
Appellate Court modified the decree of 
the first Court by reduciug the rate of 
interest to 12V per cent, per annum on the 
ground that the rate of interest was ex- 
cessive and the transaction as between 
the parties was substantially unfair. In 
dealing with this point the learned Dis- 
trict Judge says: “I am of opinion that 
the argument is valid. The parties were 
near relations and there was good security 
given for the debt. In the circumstances 
the interest charged was clearly excessive 
and as between the parties the transaction 
was substantially unfair". This finding, 
however, by itself is not sufficient to 
justify the Court in reducing the rate of 
interest. The learned Judge ought to have 
gone further and it was necessary for him 
to find that the money lender had unduly 
taken advantage of his position and that 
he was in a position to dominate the Will 
of the borrower and to exercise an undue 
influence over him. Unless it can be shown 


CALCUTTA HIGH COURT. 

Appeal prom Appella-ie Decree 
No. 19G0 op 1923. 

May 1,1925. 

Present:— Mr. Justice Cuming. 

■ PANCHI DASI minor by her next 
friend GOPI NATH SAHA— Plaintiff 
—Appellant 
; ■ ' versus 

KSHIKODA DASI and others — Defendants 
—Respondents. 

Contract Ac( (IX of 1872), s. 1C —Mortgage— Interest, 
high rate of— Court, power of, toreduce rate of interest 
—Undue influence, finding of, whether necessary. 

A finding; in a suit to recover money due on a 
mOrtgage-'bDnd that the pirties are near relations, 
that there wa3 good security given for the debt and 
that the interest charged is excessive is not sufficient 
to enable the Court to reduce the rale of interest. 
Thers must be a further finding that the mortgagee 
had unduly taken advantage of his position and that 
h*iw»a in a position to dominate the will of the 
mortgagor and to exercise undue influence over him. 
U nips# it can -be shown that undue advantage was 
taken, tpe Cotut cannot interfere with the contract 

Appeal against a decree of the District 
Judge, Jessore, dated the 4th of April 19‘>3 
modifying that of the Munsif, Third Court’ 
N&r&il, dated the 6th of January 19*^2 
Babu Bireswar Bagchi, for the" Appel- 


that undue advantage has been taken, the 
Court cannot interfere with the contract. 
The only fiuding that the learned Judge 
has come to is that there was good security 
given for the debt. There is no suggestion 
by any of the parties that the one dominat- 
ed the other or had exercised undue influ- 
ence over him. 

In these circumstances I allow this appeal, 
set aside the decree of the lower Appellate 
Court and restore the decree of the Court 
of first instance with costs in all the Courts, 
including this Court. 

The defendant will be allowed one month’s 
time from the date of receipt of this order 
and record in the lower Court for the pay- 
ment of the decretal amount. In default, 
the mortgaged property will be sold in 
satisfaction of the decretal amount. Inter- 
est at the bond rate will run up to the date 
fixed by the Trial Court as the due date of 
payment and at 6 per cent, per annum from 
that date until realisation. 

z - K - Appeal allowed. 
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RANGOON HIGH COURT. 

Civil Miscellaneous Appeal No. 37 of 1924. 

March 3, 1925. 

Present: — Mr. Justice Heald and 
Mr. Justice Chari. 

MAUNG SIT PAUNG and another— 

Appellants 

versus 

MAUNG TUN and others— Respondents. 

Civil Procedure Code (Act V of IMS), s. 15— Juris- 
diction of Court — Suit lying in Court of louer grade 
— Higher Court, whether ean try— Valuation by plaint - 

iff- 

Section 13 of the C.P. C. is imperative, but it is 
imperative only on the suitor, who is bound to bring 
his suit in the Court of the lowest grade. The section 
is not imperative on the Courts, and does not deprive 
a higher Court of jurisdiction to try a suit that should 
have been brought in a Court of a lower grade, p. 728. 
col 2.1 

Niahi Lai v. Mazhar Ilusain, 7 A. 230; A. \V. X. 
1885) 1; 1 ind. Dee. (s. s.) 452 (F. B.), referred to. 

The valuation put by the plaint ill prima facie 
determines the jurisdiction of the Court unless the 
suit is obviously over-valued and such over-valuation 
fs mala fide, [ibid.) 

Mr. Ankelsaria, for the Appellants. 

Mr. Thein Maung, for the Respondents. 

JUDGMENT.— In the suit out of which 
this appeal arises there has been a waste 
of valuable time probably due to a mis- 
apprehension on the part of the Judge of 
the effect of s. 15 of the C. P. C. 

The facts of this case are that the plaintiff 
filed a suit to recover a piece of land 
measuring about 40 acres. He valued the 
land at Rs. 5,000 and adding to that sum 
Rs. 802 which he claimed as mesne profits, 
he valued the whole for purposes of jurisdic- 
tion at Rs. 5,802. The written statement 
challenged this valuation and alleged that 
the land was not worth more than Rs. 3,000 
and that even adding the value of the 
claim for mesne profits the suit was well 
under Rs. 5,000 which was the limit of the 
jurisdiction of the Sub-Divisional Court. 
The learned Judge seems to have imagined 
that the objection was one against his own 
jurisdiction, which it most certainly was 
not, and framed a preliminary issue as to 
the value of the land in suit. He made an 
elaborate enquiry, examined eight witnesses 
besides the plaintiff and the defendant, and 
arrived at the conclusion that the land was 
worth Rs. 75 per acre only, then the suit 
would be beyond the jurisdiction of the 
Sub-Divisional Judge and triable only by 
the District Court. 

Before analysing the evidence on the ques- 
tion of the value of the laud it may be well to 
draw the attention of the District Judge to 
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the mistake he made. He seems to have 
thought that s. 15 of the C. P. U, which enacts 
that every suit “ shall" be instituted in the 
lowest Court having jurisdiction was im- 
perative and that, therefore, he, the District 
Judge, had no jurisdiction to try the case. 
This is apparent from the concluding para- 
graph of his judgment. In this he is entirely 
mistaken. Section 15 of the C. P. C., is 
imperative, undoubtedly, but it is so framed 
to show that it is imperative on the suitor 
who is bound to bring his suit in the Court 
of lowest grade. The word “shall” is cer- 
tainly not imperative on the Courts and 
does not deprive the higher Court of its 
jurisdiction to try the suit : Nidhi Lai v. 
Mazhar Husain (1). That section is intended 
to prevent the Courts of higher grade from 
being overcrowded with suits and is intend- 
ed for the benefit of such Courts. The higher 
Court is not bound to take advantage of it 
and can try such suits. It is also well- 
established that the valuation put by the 
plaintiff prima facie determines the juris- 
diction of the Court unless the suit is 
obviously over-valued and such over-valua- 
tion is mala fide. 

Turning to the evidence, it is quite clear 
that there is a good deal of diversity of 
opinion as to the value of the land. In a 
case where the value is doubtful it is much 
safer that the Court of higher jurisdiction 
should entertain the suit and decide it. 
The plaintiff in this suit examined himself 
and a number of witnesses. He says that 
he was offered Rs. 130 by one Ali, who 
later raised the offer to Rs. 135 per acre. 
Mg. Kyaw Hla also offered to buy the land 
at Rs. 135 per acre. U Ogh Doke, a Head- 
man, acting on behalf of others, also offered 
to buy this land at Rs. 145 per acre. Haji 
Ali and Ogh Doke support the statement. 
Maung Ogh Doke was not even cross- 
examined. This means that his statement 
that he offered to buy the land was accepted 
by the defendant. He also states that the 
plaintiff wanted Rs. 170 per acre. Tun 
Myaing gives evidence that he sold a 
piece of land on the other side of the creek 
measuring 24 acres for Rs. 3,000 that is at 
the rate of Rs. 125 per acre. He also adds 
that the lands which he sold are not so 
good as the plaintiff’s land. Maung Kya 
Byu, who bought the land from Maung 
Tun Myaing, gives evidence to the same 
effect that the plaintiff’s land is more 

(1) 7 A. 230; A. W. N. (1885) 1; 4 Ind. Dec. (h. b.) 452 . 

(I'\ DJ. 
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valuable than the land bought by him He 
also files the sale-deed Ex. A. He was not 
cross-examined. If the statement of these 
two witnesses is accepted that the plaintiff’s 
land is belter than the land which was the 
subject of sale between them then it follows 
it must be worth at least Rs. 125 The 
learned Judge discredited all this evidence 
for no conceivable reason and proceeded on 
the ground that the sale-deed by which the 
first defen dam purchased the land in suit 
and other lands works out at Rs. 75 per 
acie, and that the land in suit must, there- 
fore, be worth only that much, since four 
yeais ago when the plaintiff bought the 

w nC a ,n SUlt . '. e paid on| y Rs. 41 per acre 
We do not think that either of these is a 

reliable test and we, therefore, have come to 

the conclusion that the land in suit has 

Rs 5 00n OPe ;J V ~ lued .> Plaintiff at 
Trial iv?" ' Ve J Set J aside the order of the 
plainUn U h If fil ° rdC \ i im t0 re ' adniit the 

N ' H ’ Appeal allowed. 
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CALCUTTA HIGH COURT 

Appeal from Ordbr No. 271 op 1924! 

Present:-J» Kj 

M0N0RAN;AN U6 rDV& LUN , ' 
bijoy kumarTdVa 0THsns _ 

p j KBSPONDBNTS 

•on for— Order holding that IZT*" 1 ' applica - 

ir ,todi - «*■» 

A • « . 


Admin§tmLnEi 8 U Sject fo there 3 b® ■ Probate ftnd 
-PPoal agauist the interlocitory ortunTef *£# ? 

T .hi* it . • 


XILAlfBUR THACHARAKAVIL V. PARRY & CO., LTD. 

• W 

Babus Anilendra Nark Roy Chowdhury 
ents G ° Ur * 01011 DaHa ' f ° r the Res P°nd- 

^ JUDGMENT. 

Greaves, J.— This is an appeal against 
an order of the District Judge in Probate 
proceeding, holding that a certain person 
had a locus standi to oppose the application 

"‘tii the Will annexed. A prelim inarv 
objection was taken that no appeal Tat am, 

\ e tjli nk that the objection is well-founded 

Apparently, there is some conflict of dec ' 

f,ft| S, t n . th,S - CourUud il is «»’ged before 
us that by virtue of the provisions of e xn 

0 the Probate and Admin Sion Ac 
here is always an appeal from an in 
erlocutory order in Probate and AdnHnst a‘ 
Hon proceedings and it is stated that 
reference to the C P n ; n , 1 , ! • th . e 

TlV e!m,, l e ,0 '^'pJedu™ to"b‘e 

C p"c or ® er ttnder^the 

of Lathi *? — 

Ghose (I). As pointed ou 
older cases to which we were reW^' the 
decisions founded on t e n ” d were 
588, sub-s. (2) of the old C PC? u-’ 

"> 1» cw. : 

X arain Shaw v. Dkanada^Kum^ ri L ° khi 
that there is no intedocutfrv Gh ?l 
the order that has been ap ? e< \! * rom 
District Judge. P sed b >’ the 

I he appeal, accordingly f a ji<, ntl j • 

Set 4 KUb cos,s ' h? « 4 t ru 

Cuming, J.-i agree 

U) 15 Ind. Caa. C 86 ; 17 0 rW pissed. 

W. N. 10 l J9. J - 230 nt p. 232; 19 Ci 
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person-implication of surrender of first— Indian and 
English Law , difference between. 

The rule of English Law that the acceptance of a 
new lease operates as a surrender of a prior lease to 
the same person of the same property is applicable 
only in cases where there is such incompatibility 
between the enjoyment under the new lease and the 
enjoyment under the prior lease that the second will 
involve a surrender of the first, [p. 730, col. 2; 731, 
col. 1.] 

The plaintiff, a landlord, leased to the defendant 
a large plot of land for purposes of coffee cultivation 
for a period of 91 years. Less than 20 years there- 
after, the plaintiff again granted 20 acres out of the 
same area to the same person on lease for gold 
washing purposes for a period of 30 years. The 
lessee specifically agreed to pay rent on both the 
leases without any abatement. On the expiry of the 
period of the second lease, in a suit by the landlord 
for damages for use and occupation in respect of the 
20 acres of land and for value of buildings and 
machinery alleged to have been wrongly carried away: 

Held, (i) that the grant of the second lease was not 
inconsistent with the continuation of the first; Ip. 731. 

c°h L] . 

(2) that the plaintiff was not, during the existence 
of the first and the longer lease, entitled to ask for 
relief on the ground of expiry of the second lease, 
[ibid.] 

Per Ramesam, ./.--Under the Indian Law, where 
there are two leases to the same person, a surrender 
of the first lease need not necessarily he implied from 
the grant of the second, [p. 731, col. 2.] 

Even where the leases are of the same kind and 
they are overlapping and the terms of the second are 
somewhat inconsistent with the terms of the first, 
all that is necessary to imply is a cancellation of 
the first only for a period which is overlapped by the 

^Unlike* under the English Law, delivery of pos- 
session by the lessor to the lessee is not a necessnry 
part of the transactibn of a lease in India and the 
implication on a second lease of the surrender of the 
first lease is, therefore, not ajso necessary under the 
Indian Law. [p. 731, col. 2; p. 732, col. 1.] 

Appeal against the decree of the Court 
of the Subordinate Judge, Nilgiris, Ootaca- 
mund, in Original Suit No. 123 of 1920. 

Messrs. T. R. Ramachandra Iyer and 7. 
S Anantraman , for the Appellant. 

Messrs. K. P. M- Menon and Krishna 
Wariar, for the Respondents. 

JUDGMENT. 

Spencer, J.-This suit was brought 
bv Nilambur Rajah for recovery of posses- 
sion, together with damages for use and 
occupation, of 20 acres of land and for value 
of buildings and machinery removed by 
the defendant upon a certain area which 
had been granted on lease by the 
ifT’s predecessor on 14th August 18/9 to 
Mr. Minchin for gold washing for a period 
of 3G years which expired on 14th August 

1915. ' , . , 

In 1862 the plaintiff’s predecessor granted 
a lease of 500 cawnies in the same locality 
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for a rent of Rs. 500 to be paid annually 
for coffee cultivation to the same Mr. 
Minchin for a period of 91 years. That 
lease has not expired and will not expire 
till 1953. Messrs. Parry and Company, 
who are the defendants in this suit, ob- 
tained an assignment from Mr. Minchin of 
all his rights in both leases. The conten- 
tion on the part of the plaintiff, who is the 
appellant in this Court, is that the grant 
of a mining lease implied a surrender of 
the lease for coffee cultivation for the area 
over which gold washing operations were 
conducted. This contention is based upon 
the English rule of law that the acceptance 
of a new lease operates as a surrender of 
a prior lease. In Woodfall on Landlord 
and Tenant the learned author explains 
this rule as being founded upon estoppel. 
He says that as a lessee is estopped from 
saying that his lessor has not power to give 
him the lease and as the lessor cannot 
grant a new lease during the continuance 
of the old lease, it follows that the accep- 
tance of the new lease implies a surrender 
of the first lease. An exception to this rule 
occurs if what is accepted by the lessee is 
the grant of a thing collateral to and con- 
sistent with the lease of the land. Instances 
are given in which the grant of a new thing 
does not imply the surrender of the thing 
first granted. Mr. Ramachandra Aiyarargues 
that the two operations, coffee planting and 
gold mining, cannot be carried on simul- 
taneously, as one operation would interfere 
with the peaceful enjoyment of the other 
right over the soil. We must, therefore, 
see what was the intention of the parties 
when they gave and received the two lease 
deeds, Exs. 1 and 11. In the first place it 
is noteworthy that the lessee in both the 
leases is the same person, and, therefore, 
the lessee is in a position to make arrange- 
ments for the two operations of coffee 
planting and gold washing being earned 
on side by side in such a way as not to 
interfere with each other. Next it is notice- 
able that the rent under the two agreements 
was agreed to be paid simultaneously and 
that under cl. 4 of Ex. A, which is a ppun; 
terpart executed by the lessee in fayoui 
of the lessor, he agreed that he would not 
ask for any diminution of the rent due 
under the lease for cultivation on account 
of the execution of the gold sifting works m 
the same area, thus showing that the two 
operations might go on side by side and t 
the mining lease was not intended to involve 
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instrument aud no delivery of possession is 
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a surrender of any portion of the land 
leased for coffee planting. Taking all the 
circumstances into consideration I feel clear 
that the grant of the second lease was not 
inconsistent with the continuation of the 
first, and that it Is only in case where there 
is some such incompatibility between the 
enjoyment under the new lease and the 
enjoyment under the prior lease that the 
second will involve a surrender of the first. 

As regards the removal of machinery, 
etc!, under the cultivation lease the lessee 
is entitled to keep the machinery upon the 
land leased to him until that lease expires, 
and the fact that under cl. 7 of Ex. A his 
landlord was expressly exempted from 
liability to pay compensation for machinery 
and buildings left upon the hud itself 
indicates that the property in them was 
regarded as remaining with the tenant who 
erected them. Thus whether the gold min- 
ing plant is removed or left standing, the 
landlord cannot now demand to be paid 
anything on that account. In this view 
the plaintiff has no legal claim against the 
defendant and his suit was rightly dismiss- 
ed in the lower Court. The appeal must 
be dismissed with costs. 

Ramesam, J.— I agree. The learned 
Vakil who argued the case for the appellant 
relied in support of his proposition on 
Woodfalt on Landlord and Tenant, page 303, 
Redman on Landlord and Tenant, page 561, 
Foa on Landlord and Tenant, page G97, 
Bacon’s Abridgment of the Law, Vol. IV 
and Halsbury's Laws of England, Volume 
XVIII, page 1061. These references no doubt 
lay down that when there is a second lease 
by the same lessor to the same lessee there 
is an implied surrender of the first lease. 
In Englapd at one time it was necessary 
for the validity of the lease that the lessor 
should be in, possession of the land leased : 
see Woodfall, p. 2. (It has now been 
changed by the Real Property Act of 1845). 
It seems to, follow from this that when a 
second lease was made, the lessee admitted 
. i . « was in possession, or at any 

rate, was estopped from questioning that 
the lessor was in, possession. The result 
is that the surrender of the first lease was 
implied! but it does not seem to me that 
this implication is necessary in the law as 
it stands now in India. Section 105 of the 
Transfer of Property Apt defines a lease as 
a transfer of the right to enjoy certain pro- 
pertie3. Section 107 says, that a lease for 
any term can be made only by a registered 


necessary. Section 108 A (6) says that the 
lessor is bound to put the lessee in posses- 
tion of the property only at the lessees 
request ; so that delivery of possession is 
not a necessary part :>f the transaction of 
a lease in India. Where the land is in 
possession of a trespasser, the owner can 
lease the land to a lessee and the lessee 
can tile a suit to recover it. Section 111 
says “A lease of immoveable property de- 
termines by implied surrender”. But 1 
do not see why where there are two leases 
to the same person, the surrender of the 
first lease should he implied. Even where 
the leases are of the same kind, they are 
overlapping and the terms of the second 
are somewhat inconsistent with the terms 
of the first, all that is necessary to imply 
is a cancellation of the first, only for a 
period which is overlapped by the second. 
In the present case even assuming that the 
mining lease is not totally inconsistent with 
coffee plantation, it seems to me that all 
the necessary implication is a cancellation 
of the first lease for a period of 36 vears 
and no more. All the passages in tfie re- 
ference relied on by the learned Vakil for 
the appellant seem to refer to leases of the 
same kind and it is admitted by him that 
there is no case available where the second 
lease is of a different kind from the first. 
It is a fortiori case where the second lease 
is of a different, kind. On this point I 
need not deal with the case in detail as it 
has been discussed by my learned brother 
with whose conclusion I agree, viz., that the 
two leases are of an entirely different kind. 
Clauses 5 and 4 of the document's ExS. A 
and T, which are practically identical, seem 
to imply that the 20 acres covered bv the 
second lease was not necessarily excluded 
from the first lease. Clause 7 relied on bv 
Mr. Ramachandra Iyer no doubt seems at 
first to support his contention; but all that 
it says is that in the case of eviction by the 
lessor compensation shall not be payable. 
Under what circumstances such an eviction 
is going to happen the clause does not state 
and there is nothing to compel us to infer 
that the eviction should necessarily be 
under the terms of the second lease and 
irrespective of the cohditiohs of the first 
lease. I do not think, therefore, that cl 7 
necessarily supports the appellaut 
The English Law seems to have been 
laid down in very wide terms. It is some- 
time said that even if the intention of the’ 
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parties is not to cancel the first lease, the 
law will imply a surrender. This does not 
seem to have been adopted in America, 
and I do not see why such a rule of law' 
should be adopted in India. 

For all these reasons I agree to the order 
proposed by my learned brother, 
v N. v. Appeal dismissed. 

S. D. 


PATNA HIGH COURT. 

Appeal prom Appellate Decree No. 849 

ok 1922. 

June 23, 1925. 

Present:— Mr. Justice Adami and 
Mr. Justice Sen. 

BAIJNATH RAI and others— Defendants 

—Appellants 

versus 

MANGLA PRASAD NARAYAN SAHI 

and others— Plaintiffs— Respondents. 

Hindu Law— Joint family— Widow— Alienation to 
provide for marriage expenses of daughter of co- 
parcener— Legal necessity. 

Where a person takes property either by inheritance 
or survivorship under the Hindu Law he is bound to 
provide for the maintenance, education, marriage. 
sradhs and other usual religious expenses of the co- 
parceners and of such members of their family as they 
are, or were when alive, legally or morally bound to 
maintain, and a female heir is under exactly the same 
obligation to maintain the members of the family as 
a male would have been by virtue of succeeding to 
the same estate. Therefore, a Hindu widow who has 
succeeded to the property of a childless son 13 bound 
to provide for the marriage expenses of the daughter 
of a deceased co-parcener and is for that purpose 
entitled to alienate the property, [p. 738, col. 2; p. 734, 
col. 

Appeal from a decision of the Subordinate 
Judge, Muzaffarpur, dated the 10th June 
1922, reversing that of the Munsif, Haji- 
pur, dated the 10th June 1921. 

Messrs. S. M. Mullick and S. Dayal, for the 
Appellants. 

Messrs. L. N. Singh and L.K.Jha, for 
the Respondents. 

JUDGMENT, 

Sen, J.— The appellant instituted a suit 
out of which this appeal arises for redemp- 
tion and possession of certain specified 
shares in the properties set out in the 
plaint which he alleged were in the wrongful 
possession of the defendants first party. 
The following facts appear to be undisput- 
ed the questions raise 1 being only as to 
the character anl legal effect of some of 
the ' transactions. 

Upon the death of one Ram Retail Singh 
the family property, except certain parcels 
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which went to some widows in lieu of 
their mamtenance, came into the hands of 
one Dhuna Singh his grandson, by his 
son Manmr Singh. Subsequently on the 
death of Dhuna Singh the estate went bv 
inheritance to his mother Musammat 
Ramdularee Kuer, the widow of Maniar 
Singh. On the 11th April 1896 Ramdularee 

p eC , U ,Sn • a , mort o a S e ‘hond (Ex. 8) for 
its. 1 ,UUU in favour of one Jagarnath Salii 
cousin of Durga Prasad Naraiu Sahil (the 
father of the plaintiff). By this mortgage- 
bond the Musammat purported to hypothe- 
cate 12-annas of Touzi Nos. 2315 and 2346 by 
way of security for the loan .which she 
purported to raise for defraying the expenses 
of marriage of Musammat Ramsumaree 
Kuer with the plaintiff. Musammat Ram- 
sumaree was the son’s daughter of Jhonti 
Singh, the elder brother of Maniar Singh. 
On the 19th August 1897 an ex parte decree 
was obtained on foot of the mortgage 
above mentioned and the properties mort- 
gaged brought to sale and purchased in the 
name of Jagarnath Sahi. On the 
16th November 1898 Dhanpat Singh, the 
next reversioner, instituted a suit being 
Suit No. 110 of 1898 challenging the mort- 
gage in favour of Jagarnath Singh and 
all proceedings based thereon. This suit 
was compromised and the result was that 
on the 22nd August 1899 an ekrarnama 
(Ex. 11) was executed whereby Jagarnath 
Sahi relinquished his claim to 12-annas of 
Touzi N 03 . 2345 and 2346 and accepted a 
third share of the estate subject to all 
debts and liabilities of Dhuna Singh. 
Ramdularee also took one-third and 
Dhunpat Singh, the next reversioner, took 
the remaining one-third share On the 24th 
September 1899 Jagarmth sold his entire 
interest by kobala (Ex. 1) to plaintiff for a 
consideration, it is alleged, of Rs. 3,500. 
Hence the plaintiff claims to have become 
entitled to the shares in the mouzas claimed 
in the suit. 

Then came another set of transactions 
which brings us to the immediate cause of 
the plaintiff's suit. The plaintiff alleges 
that on the 18th September 1909 he and 
the then presumptive heir Dhanpat Singh 
borrowed a sum of Rs. 1,995 from Bechan 
Sahi, father of defendant No. 9,andBasist 
Sahi defendant No. 10, and executed a zer- 
pzshgi bond in respect of the Touzi numbers 
comprised within the estate of Dhuna Singh 
in favour of Bechan and Basist Narain. It 
is said that out of the sum of Rs. 1,995 the - 
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plaintiff got Rs. 595 only and Basist Narain 
the balance of Rs. 1,400. Thereafter 
Dhanpat Singh the presumptive rever- 
sioner died and his son Ramparichan 
Singh came into possession of all his estate. 
He applied for mutation of his name before 
the Collector, the application was opposed 
by the actual reversioners of Dhuna Singh 
who are the defendants first party in the 
suit (for by that tim e Musammat Ramdularee 
had died and succession had opened to 
the reversioners). On the 2-Sth November, 
1918, it is alleged by the plaintiff, a collusive 
and fraudulent ekrarnama was entered into 
between .Ramparichan Singh and the 
defendants first party, whereby the defend- 
ants first parly got a portion of the zerpeshgi 
property and on the strength thereof on 
the 14th March 1919 collusively got the 
entire amount oizerpeshgi, that is, Rs. 1,995 
deposited in Court in the name of the 
creditors, that is, the defendants third party 
without the knowledge of the plaintiff, and 
the defendants third party collusively with- 
drew the said bond money from the Court 
and gave up possession of the zerpeshgi 
property to them. Hence the plaintiff 
was denied the opportunity of depositing his 
proportionate share of the debt. As a result 
the defendants first party got possession 
of the entire zerpeshgi property and are still 
in possession thereof. On the facts above 
mentioned the plaintiff prayed for a declara- 
tion that he was entitled to get possession of 
his share of the properties given in 
zerpeshgi on payment of his share of the debt 
and for a decree for redemption and posses- 
sion in his favour. The defendants first party, 
the present reversioners, were the contest- 
ing defendants. They assailed the mortgage 
(Ex. 8) as unsupported by any legal neces- 
sity and the transaction entered into under 
Ex. 8, Ex. 11 and Ex. 1 as being void and 
of no effect as they were alleged to be 
parts of a device to deprive the reversioners 
of their just right and to divide up the 
estate between the i limited owner Ram- 
dularee and the presumptive owner Dhanpat 
Singh. They alleged that Jagornath was a 
mere jarzidar of Ramdularee and no 
interest passed under the krarnama (Ex. 11) 
to Jagarnalh and consequently none pass- 
?r ,/* e P ,aintiff «nder the sale-deed 

' iL A l Te ^ s zer P^igi deed dated 
“• September 1909, their case was 
that that was really a transaction entered 
into by Ramdularee in the name of the 
plaintiff and Dhanpat Singh for the pur- 
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pose of paying up the debts of Dhuna 
Singh due to Copal Sain and others that 
they were just debts of the last male- 
holder, and, therefore, binding on the 
reversioners and on the estate, that the 
allegation of the plaintiff that a portion of 
the zerpeshgi money was due fiom him 
was utterly false, that upon the death of 
Dhanpat his son Ramparichan realized 
that the estate had passed to the defendants 
first party, the present reversioners, and he 
thereupon saw the necessity of executing 
the ekrarnama, dated the 2Sth November 
1918, to discharge the aforesaid debt, that 
the defendants first party have as such 
reversioners paid off the zerpeshgi debts 
and secured possession of the properly to 
which they were justly entitled and that 
the plaintiff's claim to redemption and 
possession should be dismissed. 

Two main points of law have been put 
forward before us. First, whether the 
expenses of marriage of Ramsumaree Ivaur 
could come within the description of legal 
necessity, and consequently whether the 
mortgage (Ex. 8) or any rights thereunder 
could be deemed to be valid beyond the 
lifetime of the limited owner. Secondly, 
did the ekrarnama (Ex. 11) pass a valid 
title to Jagarnath Singh or was it invalid 
and of no effect? Was it a mere device 
by the limited owner to defeat the right of 
the reversioners ? 

As a question of fact it is now beyond 
all dispute that the amount of Rs. 1,000 
which was raised upon the mortgage (Ex. 8) 
was actually employed on the marriage 
expenses of Mtisammat Ramsumaree Kaur. 
What is disputed is that there was any duty 
cast upon the limited owner Musammat 
Ramdularee to defray the marriage expen- 
ses of Ramsumaree Kaur out of the estate 
in her hands. It is urged that the duty of 
marrying^ Musammat Ramsumaree lay on 
Jlionti Singh, or in the last instance, upon 
Dhuna Singh the last male-holder. It is 
also urged that directly the estate passed 
by inheritance to Musammat Ramdularee 
Kaur it ceased to be bound to pay the 
marriage expenses of Jhonti’s son's daughter. 
This view appears to me clearly untenable. 
The true principle us laid down in the 
Shastras is that where a person takes a 
property either by inheritance or survivor- 
ship he is legally bound to maintain those 
whose maintenance was a charge upon it. in 
the hands of the last holder (see Mayne'a 
Hindu Law, Art. 453): “A female heir 
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under exactly the same obligation to main- 
tain the members of a family as a male 
heir would have been by virtue of succeed- 
ing to the same estate. The obligation ex- 
tends even to the King when he takes the 
estate by escheat or by forfeiture." (sec 
Mayne's Hindu Law, Art. 458). In fact 
the duty of the person who inherits is to 
provide for the maintenance, education, 
marriages, sn-adhs and other usual religious 
expenses of the co-parceners and of such 
members of their family as they are, or 
were, when alive, legally or morally bound 
to maintain. Now, Ramsumaree Kaur 
would easily come within the description 
of such members as were dependent on 
the male co parceners when they were alive. 
In this view it appears that the mortgage 
(Ex. 8) was for legal necessity and themoit- 
gagee decree-holder got a valid right and 
title to the properties purchased by him 
at the execution sale. 

The next question relating to the validity 
or otherwise of the ckrarnama ( fix. 11) 
calls for a somewhat detailed investigation. 
The Munsif held that the elcrarnama was 
not supportable on the ground of aliena- 
tion by Ramdularee for legal necessity, 
nor was it supportable on the doctrine of 
surrender or renunciation. He further 
held that Dhanpat Singh, the presumptive 
reversioner had no right or interest in 
prase nti in the property which Ramdularee 
held for life until it vested in him on her 
death should he survive her. He had no 
substantial claim on which to litigate with 
her at the, time and that, therefore, the ekrar- 
nama which purported to compromise the 
matters in dispute and difference between 
the parties to that suit could not be held to 
be legally valid. On this ground he held 
that the plaintiff who derived his title from 
Jagarnath on foot of the said elcrarnama 
could not recover possession by redemption 
of any portion of the estate as against the 
reversioners. He accordingly dismissed 
the suit. On appeal the learned Subordi- 
nate Judge held that the plaintiff’s vendor 
Jagarnath had derived a good title under 
the mortgage; that he could not be blamed 
for suing on it when the mortgage- money 
was not paid; that the ckrarnama whereby 
Jagarnath relinquished what he had pur- 
chased under the decree, and took what 
was given to him as one-third of the estate 
plus the encumbrance thereon was good 
and ■"alid so far as Jagarnath was concern- 
ed and it conferred a title on him. With 
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regard to the other parties to the ekrar- 
nama lie observes: “Whether it operated 
as surrender or alienation on behalf of the 
lady in favour of Dhanpat is a different 
question with which we are not concerned 
in the present suit Upon these findings 
lie proceeded to hold that the plaintiff 
had a right to redeem the zerpeshgi which 
Dhanpat executed in favour of the defendant 
third party and he allowed the appeal. 

It lias been urged before us that a disposi- 
tion by compromise such as that effected 
by the ekrarnama (Ex. 11) is perfectly 
valid as the entire estate was then in the 
hands of 1 Ivsammat Ramdularee and that 
although a limited owner, she was still the 
manager and as such manager was quite 
competent to dispose of the estate to the 
best of her discretion. The subject of the 
power of a limited owner to deal with 
the estate of the last male- holder as against 
the rights of the reversioner was dealt with 
very fully in the case of Rangasami Goundcn 
v. Nachiappa Gounden (1). The Judicial 
Committee in that case observed 

"This raises the consideration of the whole 
subject of the power of a Hindu widow 
overall estate which belonged to her husband 
to which she has succeeded, either immedi- 
ately on the death of her husband, or as 
heir on the death of her own childless sou, 
her husband being already dead. This 
subject has been dealt with in many cases 
which are too numerous to cite individually; 
it has given rise to different currents of 
judicial opinion, and, as in this case and 
some others, to actual difference injudicial 
determination ....... It has often been 

noticed before, but it is worth whije to 
repeat, that the rights of a Hindu widow 
in her late husband’s estate are not -aptly 
represented by any of the terms of English 
Law applicable to what might seem analog- 
ous circumstances. Phrased in English 
Law terms, her estate is neither a fee nor 
an estate for life, noran estate tail. Accord- 
ingly one must not, in judging of the ques- 
tion, became entangled in Western notions 
of what a holder of one or other of these 
estates might do. On the other hand, 
what a Hindu widow may do has often 
been authoritatively settled. Here arises 

(1) 50 Ind. Cas. 198; 42 M. 523; 3G M. L. J. 493;. 17 
A. L.J 53G; 39 C. L. J. 539; 21 Bom. L. K. 6 40; 23 
C. iv. X. 777; (1919) M. IV. N. 262; 26 M. L. T. 5, 10 
L. W. 105; 46 I. A. 72; IV. P. L. R. (P. OJ 66 

(P. 0.). •• - 
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that distinction which, as Seslngiri Avyar, 
J . most justly, observed in the present 
case, will, if not kept clearly in view, 
inevitably lead to confusion -the distinc- 
tion between the power of surrender or 
renunciation, which is the first, head of the 
subject, and the power of alienation for 
certain specific purposes, which is the 
second. 

To consider first the power of surrender. 
The foundation of the doctrine has been 
spught ip certain texts of the Smritis. It 
is unnecessary to quote them. They will 
he found in the opinions of the learned 
Judges in some of the cases to be cited. 
But in any case it is settled by long prac- 
tice and confirmed by decision that a 
Hindu widow can renounce in favour of 
the nearest reversioner if there be only one 
or of all the reversioners nearest in degree* 
if, more than one at t e moment. That is 
to say, she can, so to speak, by voluntary 
act operate her own death." ’(Pages 531 
and 532*) 
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be supported on either of the principles 
above laid down. There can be no valid 
contention in this case that the ekrainama 
is supportable on the doctrine, of legal 
necessity. On the finding that the mort- 
gage-deed was for legal necessity the sale 
of 12-annas in favour of Jagarnath of Tuiizi 
Nos. 2345 and 2340 may be considered to 
be valid and binding. But thereafter we 
find that Dhanpat, the presumptive rever- 
sioner, institutes a suit against Musammat 
Ramdularee and Jagarnath for a declaration 
that the mortgage was not for legal necessity 
and that, therefore, the sale was not bind- 
ing. It was this suit which was purported 
to be compromised by the ckrarnama (Ex. 11) 
and by virtue of that ckrarnama each of the 
three parties to the suit got a third share 
in the whole estate. The transaction lias to 
be looked into from different points -of 
view. Firstly, had Dhanpat at that time any 
right or interest in the property in regard 
to which he instituted the suit ? True he 
was entitled as presumptive reversioner, to 


/• •***-* UO vuU fit £7 1 1 V v 1 C VCIOIUIIUI , iw 

At page 536* their Lordships observed institute a suit for a declaration, but was 

"The result of i.Iip pnnQirlArQtirm hft UTIflPV Anv pirpnmctnn^Ac o 


l l'he result of the consideration of the 
decided cases may be summarised thus: (1) 
An alienation by a widow of her deceased 
husband's estate held by her may be vali- 
dated if it car. be shown to be a surrender 
of her whole interest in the whole estate iu 
favour of the nearest reversioner or rever- 
sioners at the time of the alienation. In 
such circumstances the question of necessity 
does not fall to be considered. But the 
surrender must be a bona fide surrender, 
not a device to divide the estate with the 
revelsioner. (2) When the alienation of the 
whole or part of the estate is to be supported 
on the ground of necessity, then, if such 
necessity is not proved aliunde and the 
alienee does not prove inquiry on his 
part and honest belief in the necessity, the 
consent of such reversioners as might 
fairly be expected to be interested to 
quarrel with the transaclion will be held to 
afjr a presumpUve proof which if m 
rebutted by contrary proof, will validate 
the transaction as a right and proper one. 
lUese propositions are substantially the 
shme as those laid down by Jenkins, C. J. 
and Mookerjee J., in the case of Vebi Prasad 
Ghowdhry v.Golap Bliagat (2)." 

^ e f? Ue6 Ji. bn ! obe cons idered, therefore, 
is whether the ckrarnama in question can 

olK${' Ca8 ' 273: " • ° 72 17 C ' W : N ’ 701 i 17 

•’I'agcs ul 42 M.-Hfltf.] ~ ’ 


he under any circumstances entitled to a 
share in the property? The interest of a 
Hindu reversioner has been defined as spes 
succession is, that is, a mere possibility of 
succession. Such a possibility gives no 
interest to the reversionary heir in the 
estate of the deceased present, or future, 
vested or contingent. This principle is 
supported by various rulings among which 
may be mentioned the cases of A mrit Na- 
ranan Singh v. Gaya Singh (3) and Bhagwati 
Kuerv. Jagdam Saliay ( 4) On this prin- 
ciple it has also been laid down that an 
alienation by way of compromise eutered 
into between a limited owner and. persons 
who had no bona fide claim to. the property 
at the time of the compromise is not biud- 
lng on the reversioners. \Anup Narain 
Singh v. Mahabir Prasad Singh (5)]. There- 
fo;e, it is- clear that the .ekramatna in 
question offends the principle laid down 
in these rulings on account of the fact that 
it purports to give Dhanpat Singh who had 
no interest in pnesenti at the moment a 
third share in the whole estate whioh 4io 
was clearly not entitled to. 

1* I ?. d - rns - 408; 27 c ' L - J - 296; 23 M. L T 142- 
-C..WN40D; 34 M. L. J. 29S; 4 P. L. W 2 9 1- 16 
A. L. J . 265; (1918) M. W. N. 306; 7 L. V 56l ‘ 20 
Bom. L. R. al6; 45 C. 590; 45 I. A. 35 (P O ) ’ 

T ^471 62 ^ C0S ’ 933 ’ ° **' L ' J ' 6W 0t p ' 613; 2 

(5) 42 Ind. Cas. 95; 3 P. L. J, 63; 3 P. L. W. 295 
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Secondly, looking at it from the point 
of weu of the limited owner Musammat 
Ramdularee Kuer, the question that has 
o be considered is whether she purported 
0 eflace h eiself completely and to operate 
her own death as it were by relinquish- 
ing the entire estate and consequently 
accelerating the interest of the consenting 
heir. This she clearly did not do, for 
she purported to take under the ekrarnama 
one-third of the estate. It is urged 
before us that this share in the estate 
■was given to her in lieu of her main- 
tenance. It is doubtful if she could do 
60 , but the matter does not arise at all 
inasmuch as there is no evidence on the 
record, nor does it appear to have been 
contended in any stage of the proceedings 
that the share that she took was by way of 
her maintenance. On this ground it appears 
to m'e to be quite clear that the ekrar- 
navia is illegal and invalid as against 
the right of the actual reversioners. The 
learned Subordinate Judge seems to think 
that it is not necessary to consider whe- 
ther the ekrarnama operated as surrender 
or alienation on behalf of the lady in 
favour of Dhunpat, but that it is sufficient 
to consider as to whether Jagamath got a 
valid title under it. Such a piecemeal con- 
sideration of the ekraimama is wholly 
unwarranted. It is either valid or invalid, 
and if it be invalid, it must be held to be 
invalid in respect of all the parties. That 
being so, the conclusion is irresistible that 
Jagarnath never got a valid title under the 
ekrarnama and that, therefore, the plaint- 
iff is not entitled to any relief. 

This decision will not in any way pre- 
judice such rights as the plaintiff or his 
vendor Jagarnath might have in respect of 
Touzi Nos. 2345 and 2346 which Jagarnath 
purchased at auction in execution of his 
mortgage-decree. 

The appeal must, therefore, be allowed 
with costs. The judgment and decree of the 
learned Subordinate Judge must be re- 
versed and the judgment and decree of the 
learned Munsif restored. 

Adami, J.— I agree. 

7..K. Appeal allowed. 


1BAD ALT V. DWARKA. ‘ [501.0.1925] 

OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 390 op 1924. 
September 11, 1925. 

Present: — Mr. Dalai, J. C. 

Sheikh 1BAD ALl andotheks — 
Plaintiffs— Appellants 

versus 

DWARKA and others— Defendants 
— Respondents. 

Adverse possession— Agreement to relinquish equity 
of redemption— Agreement not properly evidenced by 
document and not binding, ivhet her sufficient to start 
adverse possession. 

An agreement to relinquish the equity of redemption 
would not be binding if not properly evidenced by a 
document but it will start adverse possession against 
the mortgagor from the date of such agreement. Ip. 737, 
col. l.| 

Mahendra Bahadur Singh v. Chandrapal Singh, f3 
Iml. Cns. 264; 24 0. G. 155; 8 0. L. J. 022, Bijai 
Partab Singh v. Ragliuraj Singh, G7 Ind. Gas. 572; 25 
0. G. 115 at p. 123; 9 0. L. J. 173; 4 U. P. L. K. (0.) 33; 
(1922) A. I. K. (0.) 7 and Karnam Kandasami Pillay 
v. Chinnappa, 62 Ind. Gas. 603; 44 M. 253; 40 M. L. J. 
105; (1921) M. W. N. 1; 29 M. L. T. 167; 13 L. W. 423, 
referred to. 

Second appeal against the judgment and 
decree of the First Subordinate Judge, 
Bahraich, dated the 26th May 1924, confirm- 
ing that of the Munsif, Qaisarganj, District 
Bahraich, dated the 30th November 1923. 
Mr. K. P. Misra, for the Appellants. 

Mr. M. Wasim, for the Respondents. 

JUDGMENT.-The plaintiffs sued for 
redemption of a mortgage of June 1S63 of 
a certain portion of plot No. 1040. The 
area cf plot No. 1040 which corresponds to 
present plot No. 1360 is 4 bighas 14 biswas 
and out of this redemption was sought of 
an area of 3 bighas 11 biswas. 

Plaintiffs’ case was that old plot No. 1041 
of 3 bighas 11 biswas was mortgaged by his 
predecessor-in-interest Moazzam Ali to Kerhi 
Sail predecessor- in-interest of the defend- 
ant and the mortgagee on non-payment of 
interest took possession of the property. 
Subsequently there was a partition between 
the mortgagor and his co-sharers and plot 
No. 1041 was allotted to another co-sharer 
so the mortgagee was given 3 bighas 11 
biswas out of plot No. 1040. The balance 
of this plot 1 bigha 3 biswas was sold by 
the successor-in-interest of the original 
mortgagor to the successor-in-interest of 
the original mortgagee on the 2nd January 
1883. 

The learned Judge of the lower Appellate 
Court dismissed the suit on the ground 
that the mortgagees were in adverse pos- 
session from the 2nd January 1883. By 
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that sale-deed the descendants of the mort- 
«a"or declared in favour of the descend- 
ant’s of the mortgagees that they had no 
right left in plot Xo. 1010. This was 
construed hv the lower Appellate Court 
as an agreement to relinquish the equity 
of redemption and though such an agree- 
ment would not be binding if not pro- 
perly evidenced by document it will start 
adverse possession against the mortgagors. 
This principle of law is well settled both 
by rulings of this Court and of other High 
Courts. In Mahendra Bahadur Singh v. 
Chandra pal Singh (1), the learned Judicial 
Commissioner (now Mr. Justice Lindsay) 
had before him a case where adverse pos- 
session was claimed on the following facts. 
Certain property was mortgaged with 
possession in 18(16 and subsequently it was 
sold in 1889 by an unregistered deed which 
did not pass title for want of registration. 
When the redemption suit was brought it 
was held by this Court that though under 
s. 54 of the Transfer of Property Act the 
unregistered deed of 1889 could not operate 
to pass to the mortgagee the right of 
redemption it changed the character of 
possession of the mortgagee which became 
adverse to the mortgagor. This decision 
was followed by a Bench of this Court in 
Bijai Par tab Singh v. Raghuraj Singh (2). 
In this case there was a sale-deed which 
could not be enforced at law. In the Madras 
case of Karnam Kandasami Pillay v. 
Chinnappa (3), there was an oral arrange- 
ment between the mortgagor and the 
usufructuary mortgagee uuder which the 
latter retained possession of a portion of 
the mortgaged property in full ownership 
in satisfaction of the mortgage-debt and 
enjoyed it as full owner for more than 12 
years after the arrangement. When a 
suit for redemption was brought it was 
held by a Bench that the mortgagee had 
acquired by adverse possession an absolute 
title to the property and that the mortgagor’s 
right to redeem the property was barred by 
limitation. 

It is obvious that under the deed of 1883 
the rights of ownership were conceded to 
the mortgagees by the mortgagors. There 
was an oral arrangement to relinquish the 
equity of redemption or to make the raort- 

(1) 63 Ind. Cas. 284; 24 0. C. 155; 8 O. L. J. G22. 

(2) 67 Ind. Cas. 572; 25 0. C. 115 at p. 123; 9 O. L 
J. 173; 4 U. P. L. K. (0.) 33; (1922) A. I. R. (0.) 7. 

(3) 62 Ind. Cas. 603; 44 M. 253: 40 M. L. J. 105; (1921) 
M. W.N,1;20 M.L. T. 167; 13 L. W. 423. 
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"agees the owners of the rest of the plot 
because they had purchased the other por- 

lI °lt .’was argued by the appellants’ learned 
Counsel that in 1885 the defendants 
ancestors were still recorded as mortgagees 
and. therefore, no adverse possession started 
in 1883. The entries in the village records 
are, however, very confused. In 1885 on 
the' basis of an order of the 1st of July 
1883 an ent-rv of a mortgage is made while 
in Ex. A- 2 of 1893 on the basis of the same 
order of 1st July 1883 a mention of mort- 
gage has disappeared. The original order 
of 1st July 1883 is not produced and we 
are not in a position to say what it was 
and how it was obtained, whether in reality 
it had originated subsequent to 2nd January 
1883 or prior to it. 

I see no cause for interference with the 
reasoning of the lower Appellate Court and 
dismiss this appeal with costs. 

s . I,. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree Xo. 

1888 op 1922. 

May 8, 1925. 

Present .—Mr. Justice Cuming and 
Mr. Justice Chakra varti. 

HAUI BARMAN— Plaintiff— 
Appellant 
versus 

KHAT1JAN and others — Defendants — 
Respondents. 

Landlord and tenant — Occupancy holding — L'sufruC' 
tuary mortgage of holding— Sale of holding far 
arrears of rent— Mortgagee, whethercan maintain suit 
for declaration that sale was brought about by fraud. 

A usufructuary mortgagee of an occupancy holding 
is entitled to recover possession of the holding from 
the landlord, unless the landlord can establish that 
after the execution of the usufructuary mortgage, the 
raiyat had abandoned the land. A usufructuary mort- 
gagee of an occupancy holding, therefore, has focus 
standi to maintain a suit for a declaration that a sale 
of the holding at the instance of the landlord in 
execution of a decree for arrears of rent was brought 
about by frand.lp.736, col. 2.] 

Appeal against a decree of the District 
Judge, Rangpur, dated the 10th April 1922, 
reversing that of the Munsif, Second Court, 
at Kurigram. dated the 23rd December 1920. 

Mr. Atul Chandra Gupta (with him Babu 
Radhika Ranjan Guha), for the Appellants. 
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Mr. Gunada Charan Sen (with him Babu 
Prosanta Bhusan Gupta), for the Respond- 
ents. 

JUDGMENT. 

Chakravarti, J.-We think this 
appeal ought to succeed. The plaintiff 
brought a suit for a declaration that the 
sale of the tenure at the instance of the 
landlord in execution of a decree for arrears 
of rent was brought about by fraud. The 
defendant No. 6 purchased the holding at 
that sale. The plaintiff alleged that such 
a sale had affected prejudicially his right 
as a usufructuary mortgagee under a 
mortgage executed by the tenants in his 


v. KHATIJAN. {90 1. C. 1925} 

In this appeal it has been contended by 
the learned Advocate who has appeared for 
the plaintiff-appellant, that the view of the 
District Judge is wrong, because, the de- 
cisions in the two cases relied upon by the 
learned Judge were questioned and* dis- 
approved of in the case of Ambiica Debi v. 
Sivarna moyi Dasi (3). It appears to us that 
this contention is correct. It was pointed out 
in the case to which I have just referred 
that the decisions in the cases reported in 
10 Calcutta Weekly Notes were inconsistent 
with the ruling laid down in the Full 
Bench case of Dayamoyi v. Ananda Mohan 
Roy (4). It was held that an usufruc- 


favour in the year 1324, by virtue of which 
he had been in possession of the land in 
suit. The plaintiff, therefore, prayed for 
an order directing the sale to be set aside 
and also for a declaration to the effect 
that the sale was vitiated by fraud and, 
therefore, was of no effect so far as he was 
concerned. 

The defence of the defendants, amongst 
others, raised the question that the plaint- 
iff was not entitled to any relief on the 
ground that he had no interest in the 
holding as against the landlord. 

The Court of first instance found that 
the sale was brought about by fraud and 
that the plaintiff although he was not 
entitled to have the sale set aside, was 
entitled to a declaration that the sale was, 
60 far as the plaintiff was concerned, in 
effectual. 

Against that decree the defendant No. G 
who contested the suit, preferred an appeal 
to the District Judge The learned District 
J udge without going into all the questions 
which arose in theappeal, allowed the appeal 
and dismissed the plaintiff's suit on the 
ground that the plaintiff had not established 
that he was “entitled to any legal character 
or to any right as to any property". 
This view’ was based upon the authority of 
two cases, viz., Krishna Chandra Dutta v. 
Khiran Bajania (1) and Rasik Lai Dutt v. 
Bidhu Mukhi Dasi (2). The learned Judge 
was of opinion that those cases were author- 
ities for the proposition that a usufructuary 
mortgagee has no right to possession of 
the property as a mortgagee by a raiyat 
against his landlord. In this view the 
learned Judge held that the plaintiff could 
not ask for a declaratory decree. 

(1) 10 0. W. N. 499; 3 O. L. J. 232. 

(?) 10 C. w. N. 719; 4 C. L. J. 306; 33 C. 1094. 


tuary mortgagee was entitled to recover 
possession from the landlord unless the 
landlord could establish that after the exe- 
cution of the usufructuary mortgage, the 
raiyat had abandoned the land. In the 
case before us the possession of the usufruc- 
tuary mortgagee, the plaintiff, was undis- 
turbed at the time when he brought the 
suit. It was the apprehension of a disturb- 
ance by the auction-purchaser which gave 
rise to the present suit by the plaintiff. 
The question, therefore, reduces itself to 
this : Had the plaintiff, the usufructuay 
mortgagee, from the raiyat, a right to 
possession of the property even as against 
the landlord whether the sale took place 
or not. If he had, as the case reported as 
Ambika Debi v. Swarnamoyi Dasi (3) 
show’s that he had, then it cannot 
be said that the plaintiff had no legal 
character or any right to any property. 
It is, no doubt, open to the defendant 
the auction-purchaser, or the landlord to 
show that the raiyat not only had executed 
the usufructuary mortgage but had abandon- 
ed the land and, therefore, the landlord 
had a right of re-entry and that the 
usufructuary mortgagee had no right to 
remain in possession of the land. But that 
is a matter which we cannot discuss at 
this stage. We are only concerned with 
the question— a bare proposition of law— 
as to whether an usufructuary’ mortgagee 
in the absence of anything else is entitled 
to possession of the mortgaged property as 
against the landlord. We, therefore, think 
on the authority of the case of Ambica Debi 
v. Swarnamoyi Dasi (3), he has such a right 
and, unless the defence succeeds, theplaint- 

(3) 68 Ind. Cas. 425; 49 C. 989; (1922) A. L K. (0.) 

(4) 27 Ind. Cas. 61; 42 0. 172; 18 0. W. N. 971; 20 
O. L. J, 52 
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iff would be entitled to the relief claimed. 

The judgment and decree of the lower 
Appellate Court are, therefore set aside and 
the case sent back to the learned District 
Judge for a decision of the other questions 
which arise in the case. The defendants 
who were the appellants in the lower Ap- 
pellate Court will be entitled to raise all 
the questions which they did raise in their 
defence ; and also the question of abandon- 
ment by the tenants. The learned Dis- 
trict Judge will determine all the questions 
raised according to law. 

Let the record be sent down to the lower 
Appellate Court. 

Costs of this appeal and the co3ts of the 
Courts below will abide the result. 

Cuming, J.— I agree. 
k. Appeal allou-ed. 


PATNA HIGH COURT. 

Letters Patent Appeals Nos. 4 and 5 

op 1924. 

July 23, 1925. 

Present :— Sir B. K. Mullick, Kt., Acting 
Chief Justice, and Mr. Justice Kulwant 

Sahay. 

HEMCHANDRA MAHTO and others — 

PLAI NTI KFS — A PPEI.LANTS 


versus 

PREM MAHTO— Defendant— Responded 

Cmf Procedure Code (.let V of 190S), s. 4 .'. 
ParMton suit-~Dccvcc allotting separate properties 
each party Subsequent suit to obtain possession < 
properties allotted, whether barred —Defendants, pos 
turn of— Court-fee, whether payable by 'defendant i 
partition suit. 

Whore a partition decree merely directs the separ 
tion of the shares of the plaintiff* in the suit an 
leaves the shares of the defendants joint among: 
themselves, the defendants cannot execute the deert 
and there is nothing to prevent them from bringin 
a fresh suit for partition of the lands jointlv allotte 
to them. Where, however, in such usuit a part it io 
takes place between all the parties thereto and slum 
are. allotted to each, the defendants are also in tli 
PS 81 * 10 ? °* Plaintiffs and in regard to the propertk 
alio ted to them they are in the position of decre. 
holders and can obtain possession of such property 
by execution of the decree. A separate suit bv an 
of them to obtain possession of the property allotte 

th. T p”' a (p W ,h * pre ™°“ 8 « ' 

In a partition suit a defendant has merely to u 
the properties in suit to be separate 
allotted to him and it is then open to the Court 
order the shares of the defendants to be separated 


amongst themselves. The decree that is finally drawn 
up in a partition suit Ins to be stamped as an instru- 
ment of partition under the Stamp Act and. except the 
stamp duty levied «»:i the deeiv-. no other duty as 
Court-fee is payable by the defendants in such a suit, 
[p. 741, cols. 1 ic '2 ) 

Letters Patent Appeals against the judg- 
ment of Mr. Justice Das, reversing that, 
of the Subordinate Judge, Purulia, dated 
the 18th November 1921, confirming that 
of the Munsif, Raghunatkpur, dated the 
9th April 1921. 

Mr. Subal Chandra ilastt mda r, for the Ap- 
pellants. 

Mr. A. B. Mukharji, for the Respondents. 


JUDGMENT. 

Kulwant Sahay, J.—Mouza lvalukar 
in Manbhum was owned by a large num- 
ber of co-sharers. In 1913 a partition suit 
was brought by some of the co-sharers in 
the Court of the Subordinate Judge of 
Purulia which was registered as Suit No. 
219 of 1913. In that suit the present plaint- 
iffs and defendants were all arrayed as 
defendants. A preliminary decree was 
passed on compromise on the 12th Septem- 
ber 1914, wherein the shares of all the co- 
sharers were determined. A Commissioner 
was appointed to effect partition by metes 
and bounds. The Commissioner effected 
the partition and made allotments to all 
the co-sharers who were parties in the 
suit; and in accordance with the report 
and allotments of the Commissioner the 
Court made a final decree on the 19th 
June 1916. The case of the plaintiffs in 
the two suits giving rise to the present 
appeals was that by the said partition, 
lands were separately allotted to them. In 
Suit No 1172 the plaintiffs claimed that 1 
biejha, 19 /raf/ia.soutof plot No. 83 of the Com- 
missioner's map was separately allotted to 
them m Suit No. 1173, 1 bigha 2 kathas in 
plots Nos. 83 and 83-A was also separately 
allotted to them. Their case is that when 
they wanted to take possession of these 
lands they were obstructed by the present 
defendants who were also defendants in the 
partition suit and hence they brought the 
present suits for declaration of their title 
and recovery of possession. The defendants 
pieaded that they were not aware of the 
pai tition alleged by the plaintiffs; that there 
was no compromise in the said partition 
suit, that the Commissioner had no author- 
ity to partition the shares of the other co- 
sharers except those of the plaintiffs in the 
said partition suit; and there was an ob- 
jection taken to the effect that the preset 
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suits were barred under s. 47 of the C P 0 
The learned Munsif overruled the objec- 
tions of the defendants and made decrees 
m favour of the plaintiffs in the two suits. 

Un appeal by the defendants the learned 
subordinate Judge confirmed the decrees 
of the Munsif. The defendant No. 3 there- 
upon came up in second appeal to this 
Court. 


It may be noted that the plaintiffs in the 
two suits were different but the defendants 
were the same in both the suits; and the 
second appeals to this Court were by the de- 
fendant No. 3 alone. 

Two points were raised in the second ap- 
peal which were heard by Mr. Justice Das 
sitting singly. The first point was that 
the preliminary decree in the partition 
suit, which was a consent decree was not 
binding upon the defendant No. 3 in- 
asmuch as he was a minor at the time the 
said consent decree was passed but that 
the petition of compromise was not signed 
by his guardian ad litem, and that, there- 
fore, the said decree was wholly void as 
against him. The second point taken 
was that s. 47 of the C. P. C. was a 
bar to the suit. The learned Judge of 
this Court held that the findings of the 
Subordinate Judge were not sufficient or 
satisfactory and that the points raised by 
the appellant could not satisfactorily be 
determined by him, and he accordingly 
set aside the decrees of the Subordinate 
Judge and remanded the case for re-liear- 
iug. 

Against this decision of Mr. Justice Das 
the present appeals have been filed by the 
plaintiffs under the Letters Patent. 

As regards the first objection, namely, 
that the defendant No. 3 being a minor, 
and the petition of compromise not being 
signed by any one on his behalf and, there- 
fore, the preliminary decree beingvoid.it 
appears that this objection was not taken 
either of the Courts below. From the 


in 


judgment of the learned Subordinate Judge 
it appears that the objection taken before 
him was that the guardian of the defendant 
No. 3 did not obtain the permission of the 
Court to enter into the the compromise and 
that the decree, therefore, was ultra vires. 
The learned Subordinate Judge disallowed 
this objection on the ground that there was 
nothing on the record to show that the 
Court had not granted permission to the 
guardian of the defendant No. 3 to com- 
promise the suit. The objection taken in 
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this Court was different from the objection 
taken before the Subordinate Judge, and, 
in my opinion, he ought not to be allowed 
to t3ke this objection for the first time in 
second appeal. The decision of this ques- 
tion depends on findings of fact which 
the Courts below were not asked to decide. 
Moreover, it is admitted that in the final 
decree which was passed in the partition 
suit on the 19th June 1916, there was no 
defect whatsoever. The defendant No. 3 
is evidently bound by this final decree 
and, in my opinion, there is no substance 
in this objection and there was no neces- 
sity of a remand to enquire into this 
point. 

As regards the second objection, namely, 
the bar of s. 47 of the C. P. C. I am of 
opinion, that the decision of Mr. Justice 
Das is correct. The First Court overruled 
this objection on the ground that the 
plaintiffs in the present suit were de- 
fendants in the previous partition suit and 
they were not the decree-holders and so 
they could not have got possession in execu- 
tion of the decree. The learned Subordinate 
Judge on appeal observes that the effect of 
the partition decree declaring what specific 
lands were allotted to the plaintiffs in the 
present suits was to make that decree a 
declaratory decree so far as they were con- 
cerned, and as a declaratory decree is incap- 
able of execution the present plaintiffs could 
not enforce the same by execution, and 
that, therefore, the present suits were not 
barred by the provisions of s. 47 of the 
C. P. C. Mr. Justice Das rightly points 
out that the view taken by the Courts below 
was incorrect. He observes that if a decree 
is passed in a partition suit, the parties 
thereto whether arrayed as defendants or 
as plaintiffs, are in the position of plaintiffs, 
and in regard to properties that may be 
allotted they are exactly in the position of 
decree-holders. No doubt, as was observed 
by Mr. Justice Das, if the partition decree 
merely directed the separation of the shares 
of the plaintiffs in the partition suit and 
left the shares of the defendants joint 
amongst themselves, the defendants could 
not execute that decree and there was 
nothing to prevent those defendants from 
bringing a fresh suit for partition of the 
lands jointly allotted to them. The view, 
therefore, taken by the lower Courts was 

incorrect. , , , 

Mr. Justice Das, however, remanded the 
case for a determination as to what was 
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tb§_pp3ition of the parties in the present 
suits under the final partition decree. In 
my .view the materials on the record are 
sufficient to dispose of this question in this 
Court, and the remand -seems to be unneces- 
sary. The final partition decree is on the 
record, and it directs that a decree be passed 
in accordance with the report, map and 
allotment papers of Babu Radha Ballabh 
Sarkar the Commissioner appointed in the 
suit, and that the report, map and allotment 
papers do form a part of the decree and it 
awards costs to the plaintiffs in the suit. 
It is admitted by the present plaintiffs, and 
it aho appears on reference tothe allotments 
made by the Commissioner that the lands 
now claimed by the plaintiffs in the present 
suits were allotted to them in the previous 
partition case and the final decree in the 
partition suit directs that the allotments 
made by the Commissioner be confirmed. 
The present plaintiffs were, therefore, in a 
position to take delivery of possession of the 
lands allotted to them by executing the final 
partition decree. It is argued that there is 
no direction in the final decree for posses- 
sion being delivered tothe present plaintiffs 
over the lands allotted to them ; but there 
is .no such direction even in favour of the 
plaintiffs in the partition suit. It is clear 
that the decree intended that each of the 
parties should take possession in accordance 
with the allotments made by the Commis- 
sioner. As regards the payment of Court- 
fees by the present plaintiffs, who were 
defendants in the partition suit, in order to 
enable them to obtain possession of their 
shares,. I see nothing in the law which 
requires a defendant in a partition suit to 
pay Court-fees in order to have his share 
separately allotted to him; he was merely 
to ask for it in his written statement, and it 
is open, to the Court to order the shares of 
the defendants in a partition suit to be 
separated as amongst themselves. The 
decree that is finally drawn up in the parti- 
tion suit has to be stamped as an instru- 
ment of partition under the Stamp Act and 
except the stamp duty levied on the decree, 
no other duty as Court-fee is payable by 
the defendants: see Nawab Mir Sadruddin v. 
Nawab Nuruddin (1). A contrary view 
appears tq have been taken in Abdul Kadar 
v. Bapubhai (2) andil/urarrao v. Sitaram (3). 
But these two cases do not appear to be 

(1) 29 B. 79; 0 Bom. L. R. $34. 

(2, 23 B. 189; 12 Ind. Dao. (». s.I 124 

(3) 23 B. 181; 12 Ind. Dec. s. s.j 121. 
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pure suits for partition. At any rate no 
provision of the law has been referred to in 
these cases. In the present case we find 
that a final partition decree was prepared 
by the Court and although there is nothing 
on the record to show it, it must be presum- 
ed that the decree was properly passed 
after payment of the stamp duty. In my 
opinion* therefore, there is no necessity of a 
remand in the present case and it is clear 
on reference to the final partition decree 
that it was open to the present plaintiffs to 
obtain possession of the lands allotted to 
them on taking out execution of the decree. 
That being so the present suits for recovery 
of possession of the lands which were 
admittedly allotted to them in the pre- 
vious partition are evidently barred by s. 47 
of the C. P. C. 

I would, therefore, modify the order passed 
by Mr. Justice Das and allow the second 
appeals filed in this Court by the defendant 
No. 3 and dismiss the plaintiffs’ suits altog- 
ether. The respondent will get his costs 
throughout. 

Mulliek, Actg. C. J.— I agree. 

Z. K- Order modified. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 348 of 1924. 
August 31, 1925. 

Present:— Mr. Simpson, A. J. C. 

SITLA BUX SINGH and others — 
Plaintiffs -Appellants 
versus 

RAM NIWAZ and othbrs— Defendants 
—Respondents. 

Lw..iK"[r7“t“'.f dv "” , * 6e ° f sc 

18 O- cjb md n lfuhammad NwK& 

u»7 a i: e ,o.n’i: “ “<£ ,s 10l: 9 °- I - J 

Bant Bahadur Singh t. Sukhraj Knar SI In.) 

481; 11 0. L. J. 297; 10 0. & A L. R J ( 9S f°T 
R (OA 385, construed mid explained ’ ) A. I. 

Second appeal against a decree of the 
District Judge, Fyzabad, dated the 
March 1924, modifying that of the If 
ditional Subordinate Judge Sultl™ 
dated the 21st November 1923. Dpur > 
Mr. H. Husain, for the Appellants. 
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“ d d f cis !™ s agree that he cannot. Muhammad 


Zahur Ahmad , for the Respondents 
JUDGMENT. — This judgment relates 
to Second Civil Appeals Nos. 348 and 274 
of 1924. They both arise out of a single 
suit brought bv Sitla Bakhsh Singh and 
Hirde Narain Lai to set aside a number of 
transfers effected by the father of Sitla 
Bakhsh Singh, and to obtain possession of 
the property transferred. Hirde Narain 
Lai is the man who is financing Sitla 
Bakhsh Singh. Sitla Bakhsh Singh has 
sold half the property in dispute to him, 
and now they both sue as plaintiffs to 
recover the property. This is the only 
important fact with regard to plaintiffs' 
appeal, which is No. 348 of 1924. There 
are other grounds in the memorandum of 
appeal but when the hearing came on 
plaintiffs’ Counsel abandoned them all ex- 
cept the first three, which relate to the ques- 
tion of limitation. Grounds Nos. 4, 5 and G 
were abandoned. 

The question of limitation is a curious 
one. Sitla Bakhsh Singh claimed to be 
within time because these transfers were 
effected during his minority, and lie was 
suing within three years of attaining his 
majority. In the Court of Trial the age of 
the plaintiff was put in issue and it was 
decided that he was within time. In the 
lower Appellate Court the point was taken 
that though plaintiff might be in time by 
making use of s. 6 of the Limitation Act, 


NurKhan v. Lachlnni Narayan (2) is a 
Bench decision and I am bound to follow 
it. There is no authority to the contrary. 
All the High Courts have agreed on the 
point. But 1 am pressed with certain 
remarks contained in Bans Bahadur Singh 
v. Sukhraj Kuar (3). 1 say with certain 
remarks, for I do not think that the decision 
itself, if it is rightly construed, will in any 
way help the appellant. The case was 
similar to the present one. The plaintiff 
was a daughter’s son or claimed to be so. 
It was dismissed by the Court of Trial on 
the point of limitation. There were two 
issues: 

“Was plaintiff born on 4th January 1898"? 
and 

“Is this suit within time"? 

The Court of Trial decided that the suit 
was barred by limitation, and dismissed 
it without going into themprits. On appeal 
a Bench of this Court decided that the 
plaintiff was within time, and sent the case 
back for decision according to law. It 
was argued for the defendant-respondent 
that there were two plaintiffs because the 
daughter’s son had sold a one-third share 
of the property in suit to one Babu Hazari 
Lai, and they had sued together as co- 
plaintiffs. The Court of Trial had held 
that in any event the transferee’s claim in 
respect of his one-third was barred by 
limitation. Hazari Lai was not appellant 


his co-plaintiff, being only an assignee, 
was not entitled to the same privilege, 
and was beyond time. Accordingly, with 
regard to such of the transfers as were 
effected, the decree was modified to the 
extent of giving plaintiff a decree for half 
the property, while the half which he had 
transferred to the assignee was to remain in 
possession of the defendants. 

It is this decision which is impugned 
by the plaintiffs’ appeal. Now it is well- 
settled law that an assignee cannot take 
advantage of s. G of the Limitation Act. 
The case of this Court, which is referred 
to in the judgment, Imam-ud-din v. 
Mumtaz-un-nissa (1), no longer possesses 
authority. It was overruled in Muhammad 
Nur Khan v. Lachhmi Narayan (2). But 
that was on a special point. On the ques- 
tion whether the assignee can take ad- 
vantage of s. 6 of the Limitation Act, both 

(1) 27 Turk Cas. 118; IS 0. C. .11; 1 0. L. J. 717. 

(2; fllud. Cas. 101; 9 0. L. J. 88; (1922) A. I. R. 

(Oj. 31- 


in the case. He was arrayed as a respon- 
dent. It was argued, therefore, that because 
he had not appealed his suit ought to 
stand dismissed with respect to one-third of 
the property. It was said: 

“We are not satisfied that the argument 
is a sound one. Plaintiff No. 2 derives his 
title from plaintiff No. 1. If the claim of 
plaintiff No. 1 is barred by limitation; his 
title to the whole of the property must be 
deemed to have been extinguished and the 
converse proposition that if his claim is 
not barred by limitation, it is not barred 
with respect "to any portion of the property, 
is equally true in the circumstances of 
this case. What may be the equities be- 
tween the two plaintiffs or what maybe the 
rights of one plaintiff against the other, we 
are no*, called upon to decide at this stage. 
It is clear that the question of title of 
plaintiff No. 1 affects the claim not only of 
that plaintiff but also of the plaintiff No. «. 

(3) 81 Ind. Cns. 184; 11 0. L. J. 297; 10 0. A. L, 
J. 250; (1924) A. 1. R. (0.) 365. 
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Thus it is a matter of common interest to 
them and one of them could appeal against 
the whole decree as the plaintiff Xo. 1 has 
done. It will be open to the Court below 
to decide hereafter as to whether the 
plaintiff No. 2, if he continues to appear as 
such in these proceedings, is entitled to 
any relief separately or not," 

This language certainly creates some 
difficulty, but, if it is borne in mind that 
the Court was not deciding the case but 
merely deciding that the transferee was 
entitled to state his case, the difficulty 
disappears. The Court below had held that 
the daughter’s son was barred by limita- 
tion, and that that bar applied equally to 
the transferee. I have obtained the record 
from the record room and I see that the 
Court of Trial had further held that even 
if the daughter's son was held to be within 
time, still his assignee, not being entitled 
to the benefit of s. 6 of the Limitation Act, 
would be barred by time. There was thus 
a double bar against the assignee. The 
decision of the Appellate Court removed 
one of these bars and left the path clear 
for the decision of the suit on the merits 
as regards the daughter’s son. The ques- 
tion was whether the Appellate Court was 
to pronounce a decision on a point which 
had already been decided against the as- 
signee. The Appellate Court refused to do 
so, as they say at that stage, the merits 
not having been gone into at all. As they 
said, the title of the daughter’s son, if it 
was not barred by limitation with respect 
to two-thirds of the property, was equally 
not barred by limitation with respect to 
the other third of the property. They pre- 
ferred to leave the Court of Trial to decide 
what the rights of the assignee might be. 
They said that these rights ought not to 
be decided "at this stage." These words 
are important, I am asked to construe 
them as if they had said that the rights 
had not to be decided "in this litigation", 
but that is not the meaning. The use of 
the words, "at this stage" imply on the con- 
trary that they ought to be decided “in this 
litigation”. I cannotbelieve that the Bench 
intended in this remand order to lay down 
the proposition that where there has been an 
assignment and the assignee is barred by 
limitation, while the assignor is not because 
he can claim the privilege of s. 6 of the 
Limitation Act, that this is to operate in 
seme unexplained fashion in favour of 
the assignee and bring him within limita- 


V. VBLAYrnil PDA VAN. ' 10 

tion too. It is pointed out that the Court 
of Trial gave the plaintiffs a joint decree, 
but it ought not to have given the plaint- 
iffs a joint decree. Their interests are not 
joint. The plaintiff has no interest left in 
the property which he has transferred to 
his assignee, and the assignee has no 
interest in the property which the plaintiff 
has retained. It is conceded that if the 
plaintiff had transferred the whole of the 
property to a transferee, then neither the 
plaintiff himself nor his transferee could 
obtain possession of the property. I cannot 
6ee any distinction between a transfer of 
part of the property and a transfer of the 
whole. 

For these reasons plaintiffs’ appeal fairs 

and is dismissed with costs. 

[The judgment disposing of the cross-objections 
is omitted as unreportable.— Ed.] 

s. d. Appeal dismissed . 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 1699 and 1700 

of 1923. 

February 12, 1925. 

Present: — Mr. Justice Odgers. 
YARADARAJULU CHETTI and others- 
Defendants Nos. 2 to 4— Appellants 

versus 

VELAYUDHA UDAYAN, minor by the 

guardian SENGAMALA1 UDAYAN and 
anotbek— Plaintiff and Dependant 
No. 1— Reipondrnts. 

Succession Certificate .let (17/ of 1SS9), s. 4— Pro- 
note in favour of individual— Debt due to joint family 
Succession certificate, whether necessary -Practice- 
One plaintiff in two suits— Common question— Evi- 
dence in one suit treated as evidence in other suit — 
Consent of parties— Irregularity. 

Where a promissory note is executed in favour of 
an individual member of a joint Hindu family but 
the debt is due to the joint family, no succession 
certificate is necessary, even if thore is nothing on 
tho face of the document to show that the debt is 
due to the joint family, [p 741, col. 2.] 

Snbramanian Chclti v. Racku San-ai, 20 M. 232; 7 
M. L. J. 100; 7 Ind. Dee. tx. s.) 165, and PicAaifcuftia 
Pillai v. Renganadnn, 28 Ind. Cns. 190; 28 M. L. J. 32J- 
17M.L.T.264, followed. 

Yenkatara manna v. Venkayua , 14 M. 377; 5 Ind 
Dec. (n s.) 26-1, not followed. 

Where there is the same plaintiff but different 
defendants in two suits and by consent of parties the 
evidence in one ease is treated as evidence in the 
other, the irregularity is cured by the consent, [p, 744 
col. 1.] • 9 
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d^J U W. X. 3C0; 12 L. W. 64 (F. B? relied ££ 

becond appeal against the decrees of the 

Hi‘X nCt pTi x ? alem - in A - & 35 of 

1 J - 2 and A. S. No. 2:6 of 1921, preferred 
against those of the Court of the Addi- 
t.ona District Munsif, Salem, in 0. S. 
No s . 143°f 1920 and ($15 of 1919 respectively 
(0. S. Nos. 511 of 1919 and 1533 of 1917 
on the file of the Court of the Principal 
District Munsif, Salem). 

Mr. V. C. Seshachariar, for the Appel- 
lants. 

Mr. C. Krishnamachariar, for the Re- 
spondents. 

JUDGMENT.— In the first of these 
casts, the plaintiff brought a suit on a pro- 
missory note dated the 15th June 1916 exe- 
cuted by one Balakrishna Chetty, deceased, 
to Appudayan, the deceased adoptive father 
of the plaintiff. The District Munsif dis- 
missed the suit holding that the discharge 
alleged to be evidenced by Ex. 1 was prov- 
ed. 

The question was raised in this case as 
also in the connected S. A. No. 1700 of 1923 
whether the plaintiff was in fact the adopt- 
ed son of Appudayan, and by consent the 
evidence on this point taken in the other 
case was treated as evidence in this case 
before the District Munsif. It was contend- 
ed by Mr. V. C. Seshachariar for the appel- 
lant that such a proceeding is wrong in 
law and the Vakils have no power to bind 
their clients by such a consent. The matter 
is, however, concluded by the Full Bench 
ruling in Jamab Bibi Saheba v. Hyderally 
Saheb (1) that the evidence recorded in a 
previous judicial proceeding between the 
same parties is made admissible in a sub- 
sequent proceeding by the consent of both 
parties. The suits were heard on the same 
day, and although the defendants were not 
the same in the other case, the question 
of adoption was common to the two cases 
and all the parties concerned presumably 
let in their evidence at one and the same 
time. As Coutts-Trotter, J., (as he then was) 
held in the case referred to, “Consent can 
cure what would otherwise be a defective 
method of letting in evidence in its sub- 
stance and context relevant and germane 
to the issues." Both the Courts on the evi- 
dence of adoption given in the other case 
came to the conclusion that the adoption 
was true. 

(1) 56 Ind Cas. 957; 43 SI. G09; 36 SI. L. J. 532; 28 SI 
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The next point is that the acting Dis- 
tnct J udge having disbelieved, as against 
the District Munsif Ex. I and having found 
that it is not genuine ought to have given 
the defendants an opportunity of letting 
in further evidence with regard to this 
Ex. I, as it was not challenged before the 
District Munsif. I am unable to see how 
the plaintiff could have challenged it 
there, as it was a matter of defence and 
all he could do naturally was to cross-exa- 
mine the defendant’s witnesses on it. Fur- 
ther Ex. I was supported by three witnesses, 
D. W s. Nos. 1 to 3. The acting District 
Judge disbelieved these witnesses when 
they said that money was paid to the plaint- 
iff. J think this point also fails.' 

The most substantial point raised in 
this appeal is that there is nothing to 
show, on the face of the suit on promis- 
sory note Ex. A that it was executed in 
favour of a managing member and it is 
contended that there must be something 
on the face of the document, to show that 
it is a family debt before the plaintiff can 
be absolved from the obligation of obtain- 
ing a certificate under s. 4 of the Succession 
Certificate Act. There are cases on both sides 
of the line. The appellant-defendant here 
has referred to a casein Venkalaramannav. 
Venkayya (2), where it was held that a cer- 
tificate in such a case was necessary unless 
there was something on the face of the bond 
to show that the debt was due to the joint 
family. It was held there that though 
Act VII of 1899 applied only to cases of 
succession, the preamble states that it is in- 
tended to afford protection to parties paying 
debts to the representatives of deceased per- 
sons. No authorities are referred to in the 
judgment. On the other hand, in a later 
case in Pallamrajn v. Bapanna (3), Shephard 
and Boddam, JJ., held that, as the family 
was admittedly undivided and the plaintiff 
claimed by survivorship, the Succession 
Certificate Act did not apply, following a 
similar case in SubramanianChctti v. Rekku 
Sorvai (4). In Pichaikuttia Pillai v. lianga- 
nandan (5), Seshagiri Iyer, J., sitting as a 
Single Judge held that where the docu- 
ment stands in the name of an individual 
member and does not show on the face of 
it that the debt is due to the family, no 
certificate is necessary, in the case of a debt 

(2) 14 M. 377; 5 Ind. Dec. (s. s.) 264. 
i3) 22 M. 380; 8 Ind. Dec (X. s.) 274 
. 4 1 20 M. 232; 7 M. L. J. 100; 7 Ind. Dec. (s. 8.) 165, 
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due to a Hindu joint family. The cases 
were all reviewed and in the absence of an 
authoritative ruling by the Full Bench 1 am 
bound by the later decisions of the Benches of 
this Court which Mr. Justice Seshagiri Iyer 
preferred. A further point is as to Ex. G. The 
District Munsif held that it constituted uu 
assignment of the promissory note to the 
plaintiff; the District Judge held against this 
that it was only a record of proceedings. In 
this view he is, in my opinion, right 
The secoud appeal must be dismissed 
with costs, 
v. n. v. 

S. d. Appeal dismissed 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Miscellaneous Appeal No. 37 

of 1925. 

August 27, 1925. 

Present:— Mr. Simpson, A. J. C. 

SANT BAKHSH-Defendant- 
Appbllant 
versus 

OUDH RAM and otheks— Plaintiffs— 
Respondents. 

15x parte decree, application to set aside— Order 
conditional on payment of costs— Facts alleged in peti- 
tion not found to be true or false— legality of order. 

In determining whether an ex parte decree should 
besot aside or not, it is the duty of the Court to 
come to a finding whether the facts set forth in the 
petition are true or false. 

It is not proper that the Court should pass a con- 
ditional order on payment of costs and to refuse to 
set aside the decree if coats are not paid. 

Manni Lai v. Shto Baran , 78 Ind. Cas. 157; 27 0. C. 
103; 10 0. & A. L. R. 136; 11 0. L. J. 412; (1924) A. I. 
R. (0.) 389, referred to. 

Appeal against an order of the Sub- 
Judge, Fyzabad, dated the 14th March 1925. 

Mr. Mohammad Hafiz, for the Appel- 
lants. 

JUDGMENT.-- This is an appeal from 
an order refusing to set aside an ex parte 
decree. The appellant was defendant in 
the suit, and service was effected on him 
by affixation to his house on 17th January. 
The report of the process-server was that 
the defendant had gone to Fyzabad four 
days earlier, and it was not known when 
lie would return. There were two objec- 
tions to this service. The first is' that 
service by, affixation on a party who is 
temporarily absent from home is not good 
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service unless further efforts are made to 
effect personal service [Sakina v. Ga,uri 
Sahai (l).j Secondly, that even supposing 
the defendant had returned home, he wouH 
necessarily have had a very short time, be- 
cause the date fixed was the 21st of 
Januarv. If he had been present he would 
only have had four days, and this time 
must have been shortened by whatever 
time elapsed before his return. When the 
case was called on the 2lst of January the 
defendant was absent. The service was 
pronounced good, and an ex parte decree 
was passed for a large sum of money, nearly 
Rs. 9,000. On the 3rd of February the .de- 
fendant put an application to have the 
ex parte decree set aside. He said that lie 
had learned about the suit on the 31st of 
January, and he supported his application 
with an affidavit. It was taken up on the 
7th of March. The record of that day is 
brief. 

“Applicant in person with B. Anukul 
Hazra, Pleader. 0. P. No. 1 in person. Pt. 
Parasnath Pleader for all the opposite par- 
ties. Opposite Parties' Pleader presses for 
his costs only. 

Order —I shall restore the suit con- 
ditionally on payment of Rs. 50 . Pleader's 
costs to the opposite parties. Case adjourn- 
ed till 14th March 1925." 

This was not , a proper order, ft was the 
duty of the learned Subordinate Judge 
to come to a finding whether the facts set 
forth in the petition, supported,' by the 
affidavit, were true or false. There seems 
every reason to suppose that they were 
true. There was an affidavit. As a mattep 
of fact the original service was not good,, 
although it had been pronounced, to be 
good. There was no evidence to the con- 
trary. There were no materials on which' 
the learned Subordinate Judge could come 
to a conclusion that the statements were 
false. If the statements were true there 
was no reason why the defendant should 
pay the plaintiff’s costs. The reasoq \yhy r 
he was not present was because he had not 
been served But insufficient service was 
the fault either of the plaintiff or of the 
Court. It could not be the fault of the deV‘ 
fendant. On the 14th of March the defend- 
ant had not paid the fifty rupees.., He 
made an application that he should, not bo 
asked to pay it at present, but it ‘ahoud be 
added to the opposite parties’ coats whet* 

A) 24 A. 302; A. W. N. ^1902) 88. 
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the original suit was decided. The Court 
then ref used to set aside the ex pa^te order 
on the ground that the terms imposed had 
not been carried out. The case resembles 
Manni Lai v. Shoe Baran ( 2). 

I allow the appeal, set aside the order 
refusing to restore the suit. I think the 
best course is to set aside the ear parte 
decree and all proceedings subsequent to 
it, and direct that the suit be restored to 
the register of pending suits and decided 
according to law. I make no order as to 
costs. 

Appeal allowed. 

v.nVww- , C *!?« 15 !L 27 C 103; 10 O. & A. L R. 
i3G; 11 0. L. J. 412; (1924) A. I. R. (0.) 360 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decreb No. 182 
of 1923. 

March 2G, 1925. 

Present:— Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Cuming. 

INDRA NARAYAN GHOSE and 
another— Defendants— Appellants 

versus 

TARINI PROSAD GUIN- 

Plaintiff— Respondent. 

Bengal Tenancy Act ( VIII of 1SS5 ). s. W— Mort- 
gage of holding— Mortgage decree— Sale of holding ■- 
Bent-decree , sale in execution of— Mortgage, whether 
encumbrance— Title of auction-purchaser at rent 
sale. 

Defendants obtained a mortgage-decree against a 
holding and in execution of the decree themselves 
purchased the holding. At a sale held in execution of 
a rent-decree, the holding was subsequently purchased 
by the plaintiff. Plaintiff thereafter brought a suit to 
recover possession of the holding from the defend- 
ants: 

Held, (1) that the mortgage in favour of the defend- 
ants was extinguished when the defendants obtained 
a mortgage-decree and that by purchasing the lidd- 
ing in execution of their decree the defendants had 
become the owners of the holding and could not 
set up their mortgage as an encumbrance within the 
meaning of s. 1G7 of the Bengal Tenancy Act ; 

(2) that the plaintiff was, therefore, entitled to ob- 
tain possession of the holding as against the defend- 
ants. 

Appeal against a decree of the District 
Judge, Murshidabad, dated the 28th of 
August 1922, reversing that of the Munsif, 
Second Court at Kandi, dated the 20th of 
August 1921. 

Babus Baranasihashi Mukerjee and Gopcn- 
dra Krishna Banerjee, for the Appellants. 
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Mr. Sarbadhicari and Babu Nripendra 
L nanara Dass , for the Respondent. 

JUDGMENT, 

Greaves, J.— This is an appeal by the 
defendants Nos. 1 and 2 against a decision 
of the District Judge of Murshidabad re- 
versing a decision of the Munsif of Kandi. 
I he suit out of which the appeal arises 
was brought by the plaiutiff to recover 
possession of certain property on declara- 
tion of his title thereto, the plaintiff’s 
title was based on a purchase at a rent 
sale on the 21st May 1918. The defence 
of the defendants was that they had pur- 
chased the property on the 17th September 
1913 in execution of a mortgage- decree in 
respect of which they were decree-holders 
and they alleged that as their mortgage 
had not been annuled under s. 167 of the 
Bengal Tenancy Act, the plaintiff could not 
recover his possession of the premises. 
The first Court dismissed the prayer for 
khas possession but declared that the plaint- 
iff was entitled to get rent from the defend- 
ants in respect of the property. The second 
Court decreed the plaintiff’s claim for khas 
possession holding that there was no encum- 
brance on the property. 

Now it is urged before us that under the 
circumstances the mortgage is an encum- 
brance on the property and that consequent- 
ly the decree of the lower Appellate Court 
giving khas possession is incorrect; and 
reliance is placed by the appellants on the 
decision in the case of Sukhi v. Ghulam 
Safdar Khan (1) and on a decision of this 
Court in the case of Sital Chandra Majhi 
v. Parhati Charan Chakrabarti (2). The 
respondent, on the other hand, relied on the 
decision in the case of Bha wani Kumar v. 
Mathura Prasad Singh (3) (a decision of 
the Judicial Committee) and also on a 
decision of this Court in the case of Sabjan 
Mandalv. liaripada Saha (4). The appel- 
lants distinguished the case in Bhawani 
Kumar v. Mathura Prasad Singh (3) on the 
ground that that was decided whilst the 
provisions of s. 89 of the Transfer of Pro- 

(1) 65 Ind. Cas. 151; 43 A. 469; (1921) M. W. N. 445; 

14 L. W. 1G2; 2G C. W. N. 279; 42 M. L. J. 15; 30 11. L. 
T. 175: 24 Bom. L. R. 590; (1922) A. I. R. (P. 0.) 11; 46 
I. A. 465 (P. C.). _ ,, 

(2) 69 Ind. Cas. 641; 35 C. L. J. 1; (1922) A. I. K. 

C (3HG Ind. Cas. 210; 40 C. 89; 16 C. W. N. 985; 23 
M.L. J.311; 1* M L. T. 352; (1912) M. W.N.244; 

14 Bom. L. R. 104G; 16 C. L. J. 60G; 39 I. A. 2i8 

(P. C.). 

(4) G6 Ind. Caa. 103; 25 C. W. N. 424. 
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perty Act were still in force. The concluding 
words of that section are that upon the 
happening of the events therein set out 
the defendants’ right to redeem and the 
security shall both be extinguished and the 
appellants say that by reason of the repeal 
of that section and the omission of the 
concluding words of s. 89 in the provisions 
of 0. XXXIV, r. 5 of the 0. P. C. which 
had re-placed s. 89 of the Transfer of Pro- 
perty Act, the decision in Bhawani Kumar 
v. Mathura Prasad Singh (3) cannot be 
relied on. It is necessary, therefore, to 
examine these cases in order to see if the 
contention of the appellants is correct. In 
Bhawani Kumar v. Mathura Parsad Singh 
(3); the mortgagee had obtained a decree on 
a mortgage-bond on the 31st May 1899. 
which decree was made absolute on the 19th 
December 1899. The decree was executed 
by the mortgagee on the 19th March 1900 
and he himself purchased the property, the 
sale having been confirmed on the 23rd April 
1900. Meantime on the 29th March 1910, 
there was default in payment of Govern- 
ment revenue and on the Gthof June lHLO, 
the whole share was sold and purchased 
in the name of the second defendant in the 
suit by the third defendant. A sale certi- 
ficate was obtained on the 3rd July 1901 
and possession was delivered on the 5th 
July 1901. The J udicial Committee in that 
case held that the sale in execution of the 
mortgage-decree took effect from the actual 
date of the sale and not from its confirma- 
tion and that the mortgagee who had pur- 
chased on the 19th March 1900 became by 
virtue of hispurchasethe proprietor of the es- 
tate sold and not merely a purchaser of such 
right, title and interest in it as a purchaser 
might have had and their Lordships, there- 
fore, decided that at the time of the revenue 
sale there was no encumbrance on the 
property because by virtue of the purchase 
by the mortgagee at the sale in execution of 
the mortgage-decree the mortgagee became 
the owner of the property and his mortgage 
was merged in his higher right as a 
purchaser. That decision was based on the 
general law and not on any special pro- 
visions occurring either in the Transfer of 
Property Act or in any other Act. As I 
have already stated that case was followed 
by this Court in Sabjan Mandal v. Ilaripada 
oaha (4). Mr. Justice Ohatterjee in deliver- 
ing the judgment of the Court refers to 
this case in Bhawani Kumar v. Mathura 
i rasad Singh (3) and says that by virtue 
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of the purchase the mortgagee became the 
owner of the property and could not main- 
tain as against- himself or as against third 
parties not connected with the mortgage 
transactions, the position that his mortgage 
still remained an encumbrance thereon. 
The law that was applied in that case was 
the law as laid down in O. XXXI V, r. 5 of 
the C. P. (\, which, as I have already stated, 
does not contain the words that appear at 
the end of s. 89, of the Transfer of Property 
Act. Now the case in Sukhi v. Ghulam 
Sajdar Khan (I) was a case between mort- 
gagees. There the puisne encumbrancer 
had not been made a party to the mort- 
gage suit and he accordingly claimed to 
redeem the property having regard to his 
rights as a puisne encumbrancer and it was 
decided in that case that having regard to 
the fact that the words which appear at 
the end of s. 89 are not contained in 
O. XXXIV, r. 5, it was open to the prior 
mortgagee to set up as against the puisne 
encumbrancer his mortgage despite the fact 
of his purchase in execution of the mort- 
gage-decree. Mr. Justice Mukerjee in the 
case reported as Sital Chandra Majhi v. 
Parbati Charan Chakrabarti (2) refers to 
this decision and states that the conclusion 
at which he had arrived to which I shall 
refer presently did not militate against the 
decision in Bhawani Kumar v. Mathura 
Prasad Singh (3) which was applied in the 
case reported as Sabjan Mandal v. Haripada 
Saha (4). We do not think, therefore, that 
it can be suggested that he thinks’ that 
those two cases are no longer the law 
having regard to the change which had 
occurred by reason of the concluding words 
of s. 89 of the Transfer of Property Act not 
having been imported into the provisions 
of O. XXXIV , r. 5. The point which arose 
for decision in the case before Mr. Justice 
Mukerjee was whether the purchase bv a 
landlord at a rent sale does or does not 
ipso fado cancel the mortgage on the pro- 
pertv. In that case the purchase by the 
landlord at a rent sale was prior to the 
decree obtained by the mortgage, and Mr. 
Justice Mukerjee there decides that the 
mere fact that the landlord had purchased 
in execution of a rent-decree while the 
mortgage was still subsisting could not be 
held by itself to annul the encumbrance. 
It will be notified that in that case at the 
time the landlord purchased, the mortgage 
was a mortgage merely and that there had 
been no decree in respect thereof. Con- 
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sequently in that case, when the landlord 
purchased, the mortgage was a subsisting 
encumbrance and if the landlord desired to 
annul it, he could only do so by proper 
proceedings under s. 1G7 of the Bengal 
Tenancy Act. It is true that Mr. Justice 
Mukerjee does refer to the change in law 
by reason of the omission of the conclud- 
ing words of s. 89 from the provisions of 
0. XXXIV, r. 5. But as I have already 
stated he expressly says that the decision 
in Bhawani Kumar v. Mathura Prasad 
Singh (3) still stands and he does not 
dissent from Mr. Justice Chatterjee’s judg- 
ment in Sabjan Mandal v. Haripada Saha 
(4) and he decided the case on the facts 
that had happened in the particular case 
that was before him. Now there is no doubt 
that the point is not an easy one for it may 
well be said, as has been urged before us, 
that if the mortgage even after the purchase 
by the mortgagee in execution of a mortgage- 
decree, can be set up as a shield as has been 
decided in Suklii v. Ghulam Safdar Khan 
(1) it is equally open to the mortgagee 
to set it up as a defence against the land- 
lord who has purchased at a sale in execu- 
tion of a rent decree and we think that 
there is good deal to be said for this point 
of view. But nevertheless I think, that the 
decision in Sukhi v. Ghulam Safdar Khan 
(1) must not be taken as conflicting in any 
way with the decision in Bhawani Kumar 
v. Mathura Prasad Singh (3) which was 
decided on general principles but merely 
as laying down that as between mortgagees 
it is open to the prior mortgagee even 
after he has purchased the property in 
execution of his mortgage-decree to set up 
his mortgage as a shield against any claim 
by a puisne encumbrancer whose rights 
have not been affected by reason of his 
not being included as a party in the mort- 
gage suit and, therefore, thinking that the 
deoision in Bhawani Kumar v. Mathura 
Prasad Singh (3) has been unaffected by the 
decision in Sukhi v. Ghulam Safdar Khan 
(1), we think that the decision of the lower 
Appellate Court was right and this appeal 
must fail. 

The appeal is, accordingly, dismissed and 
with costs. 

Cuming, J.— I agree. 

z . k, Appeal dismissed. 


V. SRINIVASA RAMACHARLU. [90 I. C. 1925] 

MADRAS HIGH COURT. 

Civil Revision Petition No. 1136 

of 1923. 

April 23, 1925. ,, 

Present:— Mr. Justice Odgers. 

RAJA VELUGOTI Sri GOVINDA 

KRISHNA YACHENDRA BAHADUR 
VARU— Plaintiff— Petitioner 
. versus , 

MUDUMI SRINIVASA RAMACHARLU 

MINOR BY GUARDIAN M. VENKATA- 
RAGH AVACH ARLU and others— 
Defendants Nos. 1, . 2 and 4 to 8 
—Respondents. 

Civil Procedure Code [Act V of 1908 ), 0. /, r. J— 
Multi fariountss. 

A suit by a plaintiff under s. 13 of the Survey and 
Boundaries Act of 1897 to set aside an order of the 
Survey Officer that certain plots of land in the 
possession of the various defendants are not within 
the boundaries of the plaintiff's village is not bad for 
multifariousness. 

Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Chittoor, dated the 21st November 1923,' in 
O.S. No. 32 of 1922. . 

Mr. A. Krishnaswami Iyer, for the Peti- 
tioner. » 

JUDGMENT.— The suit is filed 
against decisions of the Head Surveyor 
and Assistant Director of Survey under s. 
13 of the Survey and Boundaries A<‘t, 
1897. The Survey Authorities decided that 
certain plots of lands were not as alleged 
by the plaintiff within the boundaries of 
the village of Inagaloor of which he is the 
proprietor. The Subordinate Judge has 
found the suit bad for multifariousness and 
put plaintiff to his election on the ground 
that the disputes are not connected with 
each other. He also speaks of encroach- 
ments but I am unable to see any reference 
to such in the plaint. Now under the 
old Code it was held in Dorasamy PUlat 
v. Muthusamy Mooppan (1) that a suit might 
be brought against a number of purchasers 
of different items of land distrained and sold 
under the Rent Recovery Act as the cause 
of action, viz., the wrongful sale, was 
the same against all the defendants, do 
here, in my opinion, it is the decision or 
the Survey Authorities and it should he 
remarked that all the objections seem 0 
have been dealt with in a single order botn 
by the Head Surveyor and by the Assist- 
ant Director, that are common cause oi 

(1) 27 M. 94; 13 M. L, J. 479. 
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action. The sole question in the case is 
whether plots in the possession of each 
defendant are or are not included in the 
village of Inagaloor and I think a right 
of. relief in respect of the same act or 
series of acts {viz., the decisions referred 
to above) exists against them severally 
under. 0. f, r. 3. C. P. C. If separate suits 
were brought the common question of fact 
would be whether the plots should be 
included in the village of Inagaloor. The 
respondents do not appear. The Subordi- 
nate Judge was wrong. His order must 
be set aside and the trial of the suit pro- 
ceeded with. 

v. N. v. Order reversed. 

s. D. 
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ALLAHABAD HIGH COURT. 

CivIi/Afpeat, No' 88 of 1924. 
June 8, 1925. 

Present Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

BRIJ RAJ and others— Plaintiffs— 

: ' Appellants 

versus 

RAM SARUP and others— Defendants 


—Respondents. 


J/inor— Guardian ad lilem —Ui-ou negligence, lest of 
—Negligence, meaning of —Due care, standard of. 

A minor lias a remedy either by application for 
review of judgment or by separate suit when oithcr 

• "gross" laches or fraud or collusion is found in the 
next friend or the guardian ad litem, but the 
negligence or laches of the guardian which entitles 
the minor to avoid the decree must be of a gross 
character. The test is whether or not there has been 
n culpable negligence of the interests of the minor. 
Has there been in the conduct of the suit any act or 
oipission on the part of the next friend or the 
guardian ad litem, which in the result 1ms wrought 
prejudice to , the minor s interests? That is wlmt is 
meant by the expression “gross" negligence or Inches 
j When Used in this context, [p. 752, col. 2; p. 753, col. 2; 
P- <54, col. 1.] 

Case-law discussed. 

Negligence is tire broach of a legal duty to take 
t care and unless it is known what that duty is in a 
particular case it is not possible to predicate whether 
.there has been negligence or not. (p. 753, col. 1.) 

■jThe standard of duo cure in all cases in which a 

• *° ) a * ce care exists is the care which would he 
taken in the samo circumstances by an ordinary 
■Careful man. The test is the conduct of the average 
man in like circumstances, with like knowledge and 
“cans of knowledge and the umount of cars will be 
‘different in different cases. 

..First appeal from a decree of the Sub- 
.orfliaate . Judge, Budaun, dated the 22nd 
November 1928, 


RAM SAROr. 



Sir Dr. Tej Pmkadvr Sapru, Dr. .V. C. 
Yaish and Mr. Ha rnandan Prasad, for the 
Appellants. 

Mr. S. .1. Haidar , for the Respondents. 

JUDGMENT.-This litigation has its 
origin in a deed of sale executed on the 
30th of September 1914 by one Sita Ram 
and his mother : Mvsammat Parbati in 
favour of Haji Muhammad Ghafoor Bakhsh, 
by which the executants purported to con- 
vey certain shares in Kasha Ujhani and 
Mauza Mahona for a sum of Rs. 13,110 in 
order to satisfy certain debts and to meet 
persoual expenses. It was represented in 
the document that the houses in which the 
vendors were living had been adver- 
tised for sale and had to be saved. It was 
stated moreover in the deed that Sita Ram 
was the only heir of Musam na (Parbati and 


that he and she were competent to sell 
the property. Sita Ram further stated that 
he had an only son, Deo Dat, who had 
given his consent to the sale. This was a 
false statement for it appears that he had 
no less than eight sons. 

In the deed of sale the details of. consider- 
ation are set out. It appears that there 
were a number of debts owing which the 
vendee undertook to pay, and amongst these 
was a decretal debt for Rs. 1,750 owing to 
one Kanhaiya Lai. 

Ghafoor Bakhsh had some trouble in 
obtaining mutation on the basis of this 
document. It appears that the other sons 
of Sita Ram intervened and made trouble 
and all this resulted in criminal proceed- 
ings taken both by Ghafoor Bakhsh and by 
the sons of Sita Ram. Eventually in the 
early part of March 1915 (about 15th March) 
Ghafoor Baksh got possession and muta- 
tion. 

On the 30th September 1913 one Shankar 
Prasad filed a suit to pre-empt this sale 
One of the defendants to this suit was 
Ghafoor Bakhsh and another was his wife 
Musavmat Rashida Khatun. The reason 
why this lady was impleaded was that after 
the sale of the 30th of September 1914 and 
before the suit for pre-emption was brought 
shfe had purchased in execution of a decree 
a share of the Mahona property which 
had already been sold to her husband We 
have already mentioned that there was a 
decree in favour of one Kanhaiya Lai for 
Rs \,i50. It seems that after the execution 
of the sale-deed in his favour Ghafoor Bakhsh 
faded to pay off this debt and Kanha^a 
Lai took out execution and brought the 
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property which had been mortgaged to 
him to sale. It was purchased on the 21st 
January 1915 by Rashida Khatun for 
Rs. 792 and the sale was confirmed on the 
18th of March 1915. 

The pre-emption suit brought by Shan- 
kar Prasad was decreed on a compromise on 
the 3rd of January 1916. Under this decree 
Shankar Prasad was directed to pay 
Rs. 3,074-7-0 to Ghafoor Bakhsh and his wife; 
this sum representing all the consideration 
which had actually passed from these pur- 
chasers and including the Rs. 792 which 
Rashida Khatun had paid for the property 
in the execution sale. 

We now come to the 31st October 1917 
on which date there was tiled a suit brought 
by live sons of Sita Ram for the purpose 
of recovering the property. This suit was 
Suit No. 185 of 1917. Shankar Prasad the 
pre-emptor died just after this suit was 
tiled and his sons and grand sons were 
made defendants in his place. One of these 
sons was Bansidhar and two of Bansid liar's 
sons were Brij Lai and Lallu who were both 
minors and for purposes of the suit Bansi- 
dhar was appointed their guardian ad 
litem. 

The sons of Sita Ram who were the 
plaintiffs alleged that the property sold on 
the 30th September 1914 was joint ances- 
tral family property; that Sita Ram had 
no right to sell and that there was no legal 
necessity for the sale. The sons and 
grandsons of Shankar Prasad contested the 
claim on a variety of grounds. The case 
was fought out to a finish in the Court of 
the Subordinate Judge of Badaun who 
held that legal necessity had been proved 
to some extent. The result was that he gave 
a decree by which the defendants were to 
be entitled to retain possession of the pro- 
perty if they paid Rs. 2,094 into Court 
for payment to the plaintiffs. If they failed 
to do’ so then the plaintiffs were to be 
entitled to recover possession from the de- 
fendants on payment into Court of a sum 

Rs. 7,845-8-0. . 1 . , 

The plaintiffs appealed against this decree 

to this Court (F. A. No. 161 of 1919) and 
the defendants filed cross-objections. Ihe 
hearing of the appeal occupied a consider- 
able time and it was found necessary to 
call for a finding on an issue which had 
not been tried out by the Subordinate 
Judge, namely, whether the property in 
dispute or any part of it was joint ances- 
tral family property. 
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After receipt of the finding this Court 
decided that out of the item of Ujhani pro- 
perty sold on the 30th September 1914 a 4- 
biswansi odd share was the separate pro- 
perty of Sita Ram having come to him by 
collateral inheritance and which he 
was, therefore, competent to sell without any 
interference on the part of his sons and 
grandsons. 

The result was that this Court varied the 
decree of the Trial Court. It dismissed 
the claim of the plaintiffs with respect to 
the i-biswansi share just mentioned and 
for the rest declared that the plaintiffs 
could get possession on payment into Court 
within four months of Rs. 3,189-8-0, that 
being the sum in respect of which legal 
necessity was held to have been establish- 
ed. 

It appears from the High Court judg- 
ment that another plea was raised on behalf 
of the defendants-respondents at the stage 
of appeal with reference to the share in 
Mama Mahona which, as we have said 
above, was purchased in execution of 
Kanhaiya Lai’s decree by Rashida Khatun 
on the 21st January 1915. It was pointed 
out that Kanhaiya Lai’s decree for Rs. 1,750 
had been obtained against Sita Ram and 
his sons and grandsons. The decree was 
a decree for sale on a mortgage and a 
copy of it was on the record bearing date 
1st of September 1913. It was urged there- 
fore that as this decree bound Sita Ram 
and his family and as the property had been 
sold in execution and had passed out of the 
family Sita Ram’s sons could not recover 
it. This Court held that this claim might 
have been a good one had it been raised at 
the proper time, namely, by a plea in the 
written statement and had the plaintiffs 
been given notice of the plea. As this, 
however, had not been done this Court re- 
fused to go into the matter at the stage of 

the appeal. . 

Taking the hint from the observation ol 

the Court in its judgment in F. A. No. 
161 of 1919 the present suit (Suit No. W 
of 1923) was launched by Brij Lai and 
Lallu sons of Bansidhar who were parties 
to the earlier litigation and by another 
minor son of Bansidhar who was not in exist- 
ence when the earlier suit was brought. 

The object of this suit is to obtain a 
declaration that the decree in the P revl °!Jf 
Suit No. 185 of 1917 is not binding on the 
plaintiffs, and in the plaint as filed t 
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relief was sought on the following 
grounds 

It was alleged in para. ."> of the plaint 
that in the earlier suit the defendants 
second party (which includes Bansidhar the 
father of the present plaintiffs) “did not 
take necessary and legal objection with 
regard to the property sold by auction nor 
did they produce any evidence in respect 
thereof”. This ))lea relates to the share in 
Mahona which was purchased by Rashida 
Kliatun in execution of Kanhaiya Lai's 
decree. 

In para 6 of the plaint it was alleged 
that the defendants second party tin- 
eluding Bansidhar) acting in collusion with 
the defendants first party (the sons and 
grandsons of Sita Ram) “did not produce 
evidence in support of legal and family 
necessity although they were called upon 
to do so nor did they prove the necessity for 
the antecedent debts nor did they take any 
proceeding to safeguard the interests of the 
plaintiffs”. 

In para. 7 it was pleaded that owing 
to the negligence and dishonesty of the de- 
fendants second party Suit No. 185 of 1917 
was ultimately decided against the plaintiffs 
who were deprived of all the property ex- 
cept the 4 biswansi odd share in Ujhani. 

In the 8th paragraph of the plaint it was 
set out that by reason of the negligence of 
the defendants second party and their dis- 
honesty and collusion with the defendants 
first party in the earlier suit the decree 
was not binding. The suit was contested 
by the defendants first party, that is to say, 
the representatives of Sita Ram who denied 
all the allegations of negligence and col- 
lusion and pleaded that the present suit 
was collusive. No written defence was filed 
on behalf of the defendants second party, 
that is to say, the sons and grandsons of 
Shankar Prasad including Bansidhar. 

The written statement filed by the first 
set of defendants was put in on the 9th 
of May 1923. On the 24th July 1923 the 
Subordinate Judge of his own motion ex- 
amined a person named Ajudhia Prasad 
or Ajudhia Saran who was the pairnkar of 
the plaintiffs, and later on. that is to say 
on the 18th September 1923, he examined 
one of the defendants second party, Pandit 
Ajudhia Prasad, who is an uncle of the 
plaintiffs. Why he examined Pandit Ajudhia 
Prasad is not apparent for this man did not 
represent the plaintiffs in the earlier suit. 
As we have said they were represented by 
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their own father Bansidhar who is alive 
and is a party to the present proceedings. 

After these two persons had been ex- 
amined the plaintiffs on the 2nd of October 
1923 applied for amendment of the plaint. 
They asked that the allegations of collusion 
and dishonesty made against the defend- 
ants second party might be struck out of 
the plaint aud asked for the addition of 
a fresh paragraph, para. 8a, in which 
it was alleged that there had been dis- 
honesty on the part of a certain karimla, 
Narain Das, who had been employed by the 
defendants second party. 

On the 4thOctober the Subordinate Judge 
disposed of this application. He allowed 
the allegations of dishonesty and collusion 
to be struck out from the plaint but he 
refused to allow the addition of a new para- 
graph to the plaint, viz., para. 8a, though 
strangely enough inspite of this order 
the addition to the plaint was made and 
initialled by the Subordinate Judge. 

Without calling for any other evidence 
on the issue of negligence which he had 
already framed the Subordinate Judge dis- 
missed the suit on the 2nd of November 
1923 on the finding that there had been no 
such negligence in the conduct of the 
earlier suit on behalf of the plaintiffs as 
would justify a declaration that a decree 
was not binding on them. 

We have now this appeal before us in 
which the judgment of the Subordinate 
Judge is attacked on various grounds. We 
do not, in view of the order we are about 
to pass, propose to discuss at any length 
at the present moment all the pleas which 
are set out in the memorandum of appeal. 
We do not approve of the method by which 
the Subordinate Judge has disposed of 
the case. Having framed an issue regarding 
the question of negligence he proceeded to 
dispose of it on the evidence of two wit- 
nesses of his own choosing and that, in 
our opinion, was not a proper thing to 
do. It was open to him, of course, to de- 
cade upon the allegations in the plaint that 
the negligence which was assigned could 
not constitute a cause of action for the 
suit but that is not the course which has 
been followed. We find it necessary, there- 
fore, to remit issues which will be decid- 
ed after giving both sides opportunity to 
produce evidence, but before we proceed 
to do so we think it expedient to make 
certain observations concerning the ques 
tions which arise for disposal. 
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We would say in the first place, that the 
complaint laid in the 5th ground of the 
memorandum of appeal to the effect that 
the Subordinate Judge should have allow- 
ed amendment of the plaint as asked for 
by the plaintiffs is not well-founded. On 
the contrary we hold that the Subordinate 
Judge’s order at pages 11 and 12 of the 
record passed upon the application for 
amendment was a perfectly proper order. 
The only fault we have to find with the 
Subordinate Judge’s procedure is that in 
spite of this order he allowed I he whole of 
para. 8a to be added to the plaint. This 
was probably the result of inadvertance. 
At any rate, this para. 8a has no business 
to be in the plaint and must be expunged 
from the pleadings to the extent the amend- 
ment was disallowed. 

- -In the next place, we have to observe 
that the allegations of the negligence 
which constitutes the cause of action are 
directed against the defendants second 
party consisting of three persons, Pandit 
Ajudhia Prasad, Pandit Bansidhar and 
Kishan Swarup. We have no concern in 
this case with any negligence or alleged 
negligence on the part of Ajudhia Prasad or 
Kishan Swarup. They owed no duty what- 
ever to the present plaintiffs in connection 
with the previous suit. The only person 
whose negligence can be pleaded in this 
suit is Bansidhar who was the guardian 
an litem of two of the plaintiffs who were 
impleaded in Suit No. 185 of 1917 as minor 
defendants (we have explained that the 
third plaintiff in the present suit was not 
born at the time when the earlier suit was 
brought). And so it follows that what has 
to be investigated in this suit is the negli- 
gence, if any, of Bansidhar. 

Coming now to the law which has to be 
applied we have no doubt, that it is u ell- 
settled that in certain circumstances a 
minor can claim to avoid a decree passed 
against' him in a suit in which he was 
represented by a guardian ad litem. I he 
general rule on this subject derived from 
th$ authorities is thus stated in lialsbury’s 
Laws of England, Vol. 17, page 138, para. 

136:- 1 . . . 

‘‘An infant plaintiff is as much bound 

As an adult by a judgment or order in the 
cause even though there may have been 
irregularities in the conduct of it unless 
rV- e has been fraud or gross negligence on 

V ,rt o: his next friend”. 

i vi a statement of the law as applied in 


India we may refer to the case reported as 
Lalla Sheo Churn Laly. Ramnandan (1). In 
that judgment various authorities are cited. 
A reference is made to Macpherson on 
Infants, page 386, which reads as follows:— 

“An infant plaintiff though thus favour- 
ed in the course of the suit is as much 
bound by a decree and by all the proceed- 
ings in a cause as a person of full age and 
cannot, nor can his representatives, open 
the proceedings unless upon new matter 
or on the ground of gross laches or of fraud 
and collusion which will annul the pro- 
ceedings of the Courts of Justice as much 
as any other transactions". 

Reference is also made to Simpson on the 
Law of Infants, 1st Edition, p. 475 (1). In 
this the law is stated as follows:— 

“A decree may also be impeached where 
there has been gross negligence by the 
next friend in the conduct of the infant’s 
case or new matter discovered since the 
date of the decree". 

The judgment also refers to the case of 
In re Hogliton, Hoghton v. Fiddey (2). That 
was a case in which the Court found that 
the next friend of the minor had "grossly 
and inexcusably" neglected his duty, and 
so it was held that the infant had a remedy 
and might on the ground of the neglect of 
duty by the next friend re-open the pro- 
ceedings. 

After referring to these English author- 
ities the Court observed that the same 
rule of law would be applied in India, 
namely, that the gross negligence of his 
next friend would entitle a minor to the 
avoidance of proceedings undertaken on his 
behalf, and by parity of reasoning the same 
rule would apply in the case of a minor 
defendant who had been represented in 
litigation by a guardian ad litevi. 

The law was laid down in the same sense 
in Ram Sarup Lai v. Shah La tajat Hosscin 
(3), where Gregory v. Molesworth (4) was 
cited to show that an infant has a remedy 
either by application for review of judg- 
ment or'by separate suit when either gross 
laches or fraud or collusion is found in the 
next friend. The result appears to be that 
the negligence or laches of the guardian 
which entitles the minor to avoid the decree 
must be of a gross character. Ihe word 
“gross "is used in all the cases to which 

(1)22 0.8; 11 Ind. Dec. (N. s.) 7. .... 99 

,2) (1874) 18 Eq. 573 at p. 576; 43 L. J. Cli. (58, 22 

W. R. 854. 

(3) 29 0.735. „ 

(4) (1747) 3 Atk. 626; 26 E. R. 1160. 
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we have referred. It has been argued be- 
fore us and on very good authority that 
the expression “gross negligence ’’ has no 
- definite meaning and reference has been 
made to the dictum of Knife B, in Wilson 
v. Brett ( 5) that he could see no difference 
between “negligence” and “gross negli- 
gence” but that it was the same thing 
with the addition of a vituperative epithet. 

Then there is authority of Lord Denman 
in Hinton v. Dibbin (ti) who says:— 

“It may well be doubled whether between 
‘gross negligence’ and negligence merely 
any intelligible distinction exists.” 

The truth is that no real definition of 
negligence can be laid down without a 
conception of the measure of the duty pre- 
scribed in the circumstances of the "parti- 
cular case under consideration. 

Negligence is the breach of a legal duly 
to take care and until we know what the 
duty is in the particular instance we are 
unable to predicate whether there has been 
negligence or not. The standard of due 
care in all cases in which a duty to take 
care exists is the care which would be taken 
in the same circumstances by an ordinary 
careful man. The test is the conduct of 
the average man in like circumstances and 
with like knowledge and meais of know- 
ledge and obviously the amount of care will 
be different in different cases for as observ- 
ed by a learned author (Salmond in his Law 
of Torts): 

“A reasonable man will not show the 
same anxious care when handling an 
umbrella as when handling a loaded gun." 

The case we are dealing with here is that 
of a person appointed as guardian ad litem 
to look after the interests of an infant de- 
fendant and the standard of duty is in 
this case that which would be followed by 
the man of ordinary prudence if he were 

l upon . to a( ' 1 ia ^e circumstances on 
behalf of himself and his own property. 
■He must do as much to protect the interests 
of the minor as he would do to protect his 
own. 

; No more precise definition of the duly of 
a guardian ad litem can be safely laid down. 

It is to be observed that it is not every 
act or omission of a guardian ad litem 
which may seem at first sight to constitute 
a- falling away from this standard of duty 
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which can be seized upon for the purpose 
of founding a case of negligence. As 
was pointed out in the case of Baboo Lck - 
raj Hoy v. Baboo Mublab Cliand |7) while 
it is undoubtedly the duty of guardians 
scrupulously to regard I he interests of 
minors in dealing with their estates the 
interests of infants would seriously suffer 
if a notion were to prevail iliit guardians 
were bound for their own security to con- 
test all claims against an infant’s estate 
whether well or ill-founded. 

The application of this is that there is no 
universal duty cast upon a guardian ad 
litem to defend a suit brought against a 
minor even if the suit be ill-founded. It 
may, in the particular circumstances of the 
case, be expedient in the interests of the 
minor to refrain from making any defence. 

And following this authority it was held 
in the case of Panncswari Pershad Xarayan 
bnnjh v. Sheo Dult Rai (8) that it is not 
every kind of negligence nor anv amount 
of negligence which would render proceed- 
ings otherwise regular and proper liable to 
be opened It must be such negligence as 
leads to the loss of a right which, if the 
suit had been conducted or resisted with 
due care, must have been successfully 
asserted. It is not sufficient to show that 
the guardian ad litem absented himself- it 
must a so be proved that there was an 
available good ground of defence which 
was not put forward owing to the default 
of the guardian ad litem to appear at the 
Dial. Or, to put the matter differently the 
nature of he duty demanded from the 
guaidian ad litem may vary according to 
the nat ure of the case in which he is called 
ui)onto act An omission to defend or to 
raise a particular plea or to call certain 
evidence might, in the circumstances of a 
particular case, amount to negligence or to 
a breach of the duty which wat owing by 
he guardian ud hfeu to t ho infant infhat 
case. In different circumstances such an 
oimssmn might not amount to negligence 
T he thing to be regarded in each ch-cuS 
stance is the mteiest of the minor 
In short the test which the cases seem to 
lay down is whether or not the,-* i,„ . 10 
a culpable neglect of the in ests oUhe 
minor. Has there been in ti lfl * * 5 


Mm 11 M. & W. 113 at p. 115; 12 L. J. Ex. 2CJ- (7) 1-1 M I a im i 

152 ER. 737; 63 R. R. 528. R ( U.M M A p 399; 17 W. R m. ]0 u T 

t G) (8l3;2Q.B. Gleet],. 66!; 2G. &D. 30; 11 L. J. 833’ J ‘ 536: 3 '^.P.O. J.43-8QEK 

B. 113; 0 Jur. 601; 111 IS. R. 253; 57 R. R 751 - -- - ’ 
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the guardian ad litem which in the result 
has wrought, prejudice to the minor’s in- 
terests? That appears to he what is meant 
bv the expression gross negligence or laches 
when used in this context. 

In the case with which we are dealing we 
are concerned with what was done or not 
done by Bansidhar alone. He was the person 
responsible for the protection of the in- 
terests of his two minor sons who, like 
himself, were impleaded as defendants. In- 
cidentally it may beobserved that Bansidhar 
was not engaged merely in looking after 
the interests of the minors alone; his own 
interests in the same property were at 
stake and were capable of protection in the 
same way. 

The matter then to be decided is whether 
with reference to the allegations contained 
in paras. 4 and 5 of the plaint as they 
stand, aud to those contained in paras. 6, 
7 and 8 as now amended, Bansidhar was 
guilty of negligence in the sense laid down 
above. We think this question must be 
enquired into and an opportunity given to 
the plaintiffs, which has not hitherto been 
given them, of showing if they can, the 
negligence asserted. We, therefore, remit 
the following issues to the Court below for 
findings:— 

(1) With reference to the allegations con- 
tained in paras. 1 and 5 and the amended 
paras. C, 7 and 8 of the plaint was Bansi- 
dhar as guardian ad litem in Suit No. 185 
of 1917 guilty of negligence in the conduct 
of the suit on behalf of his minor sons ? 

(2) If so, has that negligence resulted in 
prejudice to the rights of the minors ? 

Both sides will be allowed to produce 
evidence on these issues and the findings 
will be returned to this Court within three 
months from this date On receipt of the 
findings the usual period of ten days will be 
allowed for objections. 

s, u. Issues remitted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 392 of 1922. 
February 4, 1925. 

Present:— Mr. Justice Odgers. 

APPA PAI and others— Defendants 
Appellants 
versus 

BO MU and another— Plaintiffs— 
Respondents. 

Transfer of Property Act (IV of 1882), ss, S3, 8',— 
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Mortgagor , deposit of money by— Son of mortgaget 
minor- Guardian ad litem, appointment of, whether 
necessary. 

Inder ss. 83 and 84 of the Transfer of Property 
Act, where the mortgagee is a minor and unable to 
draw the mortgage-money out of Court, without 
security, it is necessary that a guardian ad litem 
should be appointed and unless such a guardian is 
appointed it cannot be said that the mortgagor hag 
done all that is necessary for him to do to enable 
the mortgagee to draw the money, [p 755. col. 2.] 

Kliunnu Maly. Indarpal Singh, 71 Jnd. Cas. 278; 
45 A. 273; 21 A. L. J. 39; (1*123) A. I. K. (A.) 183 and 
Krishna Aiyarx. Chakrapani, 29 Ind. Cas. 475, relied 
upon. 

U'alian v. Danke Behari Pershad Singh, 30 C. 1021; 7 
C. W. N. 774; 5 Horn. L. R. 822; 30 I. A. 182; 8 Sar. P. 
C. J. 512 (P. C.), distinguished. 

Second appeal against the decree of the 
District Court, South Kanara, in A. S. 
No. 55 of 1921, preferred against that of the 
Court of the District Munsif, Puttur, 
in 0. S. No. 342 of 1920. 

Mr. K. Y. Adiga, for the Appellants. 

Mr. K.Sundara Rao, for the Respondents. 

JUDGMENT.— In this case, the plaint- 
iffs brought a suit to oblige the defendants 
to accept a mortgage amount which plaint- 
iffs deposited in Court under s. 83 of the 
Transfer of Property Act. There is no 
dispute as to the amount. The defendants 
are the sons of the original mortgagee and 
consist of two brothers, a major and a 
minor respectively. The petition under s. 
83 was presented on the 17th March 1920 
and prayed "that the under-mentioned 
amount may be ordered to be paid to the 
counter- petitioners after obtaining security 
for the minor if necessary etc.” The first 
counter-petitioner filed a statement in 
answer to this petition on the 21st of April 
1920 in which he stated that he was the 
ejaman of the family, that the petitioner 
had refused to pay the amount to him 
and had deposited it in Court and that 
the petitioner is not entitled lo ask for 
security. He adds, “If the petitioner is 
willing to pay the said amount to me, I 
consent to receive the amount." On this, 
the District Munsif ordered the petition to 
be recorded observing that the Vakil who 
appeared on behalf of the 1st counter-peti- 
tioner had no authority to appear for the 
minor that the 1st counter- petitioner 
refused to receive the amount by giving 
security, that he was the guardia'n (I pre- 
sume lie means natural guardian) of the 
2nd counter-petitioner and that the former 
was absent. The District Munsif held that 
it was not possible to .order the payment. 
Hence the suit. 
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The District Munsif ia the suit held that 
the 1st defendant by his conduct in not 
having entered the appearance of the 2nd 
defendant disabled the Court from order- 
ing the payment apart from the question 
of security. So he held that the tender in 
Ex. A was valid. The District Judge up- 
held the decision of the District Munsif. 
The plaintiffs’ explanation as detailed by 
the District Judge as to why they made 
the offer of payment conditional is that 
they believed the mortgage-money to have 
been the self-acquisition of the father so 
that the two defendants would take equally 
as heirs and not as survivors. I cannot 
say that the explanation is very lucid and 
no attempt has been made to explain it 
by the learned Vakils who are appearing 
before me. The question is entirely tech- 
nical and Mr. Yegnanarayana Adiga for 
the appellants contends that the tender is 
invalid because in fact the mortgagor has 
omitted certain formalities which are neces- 
sary under the provisions of the Transfer 
of Property Act and the C. P. C. before 
this can be held to be a valid tender. The 
chief section we are concerned with here 
is s. 84 which provides that interest shall 
cease from the date of the tender or as 
soon as the mortgagor or such other person 
as aforesaid has done all that has to be 
done by him to enable the mortgagee to 
take the amount out of Court. The objec- 
tion here is that it is for the mortgagor 
to carry out all the requirements of the 
law and not the mortgagee, so that in 
this case the mortgagor having joined in 
his petition, the minor defendant with the 
major ought to have seen that the minor 
was properly represented by the appoint- 
ment of a guardian in order that the 
Court might be able to order the money 
to bs paid. It must be remembered, it is 
not a case of a deposit to the credit of 
persons entitled to a definite share in the 
mortgage money but that these two per- 
sons were members of an undivided Hindu 
family. There seems to be a dearth of 
authorities for the proposition that has 
been advanced in Madras. Butin Pandu- 
mng v. Mahadaji (I), a Bench of the Bombay 
High Court held in a similar case that it 
was the duty of the mortgagor not only to 
apply for the appointment of a guardian 
da litem but to see that one wa9 appointed* 
and that for the purpose of a tender under 

;(1) n B. 23,' 4 Horn. L. R. 714. 


the Transfer of Property Act, it is incum- 
bent on the mortgagor to precure the 
appointment of a guardian ad litem and 
that, until such appointment has been 
made, there is no one to whom under the 
Act the tender on behalf of the minor 
could be made. The same view seems to 
prevail in Allahabad. Shco Seiran ('ha u- 
dhri w Ham Lagan Das (2) has been refer- 
red to on both sides. On behalf of the 
respondent here it is relied on ns showing 
that, where a mortgage is in reality a 
mortgage taken by the head of a Hindu 
family, the mortgage-money being supplied 
from the joint family funds, it may well 
be held that an offer to pay the money due 
on such a mortgage to the managing mem- 
ber is a good and valid tender. It is said 
in this case that there' was such an offer, 
but the wording of the petition shows that 
it was not so. The amount was prayed 
to be paid to the counter petitioners after 
obtaining security for the minor if neces- 
sary. A point might have been taken that 
this is a conditional tender. But as I 
have come to my conclusion on other 
grounds it is unnecessary to definitely 
decide that this was a conditional tender. 
Now in Khunnu Mai v. Indarpal Singh (3) 
it was held on a construction of ss. 83 and 
84 that, where the mortgagee is a person 
who is unable to draw the money out of 
Court, it is necessary that a guardian ad 
litem should be appointed and, therefore, 
unless such a guardian was appointed it 
cannot be said that the mortgagor had 
done all that was necessary for him to 
enable the mortgagee to draw the money 
(c/. s. 103 of the Transfer of Property 
Act and 0. XXXIII, r. 6, of the C. P. C.). 
It has been held by a single Judge of 
this Court (Oldfield, J.), in a case reported 
in Krishna Aiyar v. Chakra/ani (1) that 
the next friend of a minor plaintiff, even 
if he is the managing member of a joint 
Hindu family of which both are members, 
is not entitled to draw money from Court 

on behalf of the minor plaintiff without 
furnishing security. 

On the other side I am referred to a case 
of the Pnvy Council reported as Walinn v. 
Banke Behan Pershad Singh (5) in which 

(■&“£!&£* “ A - 6,: 18 A - u J - «* 
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(1) 2D ind. Cas. 475. 
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t !; ord ? hips held tha t in the case before 
hem the absence of a formal order appoint- 
ing the mother as guardian ad litem was only 

be mi rer| ai Th ‘ he irre g ulari ty could 
cu r ed ; , Tliere it was uncertain whether 

there had been a formal order of appoint- 
ment as the appointment, if made, would 
have been made 11 years before the ques- 
tion arose, and the mother had appeared 
throughout the proceedings as guardian, 
it does not appear to me that the" facts of 
that case in any way resemble those of 

this case, or can constitute an authority to 
bind me. 

I must, therefore, hold that the mortga- 
gor has not perfoimed^vhat the law requires 
to be performed when a deposit is made 
under s. 8.1 of the Transfer of Property 
Act and that the lower Court was wrong 
in holding that he had. There was, there- 
fore, in my opinion no valid tender under 
s. 83, and, therefore, there is in my view 
no question of interest on this moitgage. 

A question is raised as regards costs. 
The appellants here failed in both the 
lower Courts and had to pay the respond- 
ents their costs. My order as to costs in 
the lower Courts is that each parly should 
bear their own. With regard to costs 
here, the appellants must have them. The 
appeal is, therefore, allowed with cosl6 in 
this Court. 

V. S’. V. 

1. K. Appeal allowed. 
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CALCUTTA HIGH COURT. 

Appeal fhom Appellate Decree No. 1912 

of 1922. 

March 20, 1925. 

Present .‘—Justice Sir William Ewart 
Greaves. Kt., and Mr. Justice Cuming. 
NABIN CHANDRA KAPALI— 
Defendant No. 1— Appellant 
versus 

GOUR MOHAN MISTIRI-Plaintiff and 
others— Pro forma Defendants— 
Respondents. 

Civil Procedure Code ( Act V of I'JOS), s. 11,0. XU, 
27— Res judicata— Rent suit- Finding as to title 
—Appeal Admission of additional evidence without 
objection— Ileaxons, failure to record, effect of. 

One of the issues decided in a rent suit was whe- 
ther a certain portion of the land in dispute did or did 
rot belong to a certain person. The same question 
2 'oso between the same parties with regard to the 
asms lands in a subsequent suit ; 


1/eW, that the decision in the previous suit oper- 
ated as res judicata, [p. 757, eol. 1.] 

* '' n? a „ do< ' um f I J t admitted in evidence bv an 
Appellate Court without any objection by the opposite 
pait> and no prejudice is caused to the latter by the 
admission of the document, the document would not 
be rendered inadmissible by the mere fact that the 
Appellate Court neglected to state its reasons for 
admitting it in evidence, fp. 757, col. 2.] 

Appeal against the decree of the Ad- 
ditional District Judge, Mymensingh, dated 
the 1st December 1921, modifying that of 
the Munsif Third Court at Iswarguni, dated 
the 31st May 1920. 

Babu Kalikinkar Cliakravarti, for the 
Appellant. 

Babu Birendra Kumar De, for the Re- 
spondents. 

JUDGMENT. 

Cuming, J.— In the suit out of which 
this appeal arises the plaintiff sued for the 
recovery of produce rent of a certain parcel 
of land. The plea of the defendants was 
that the land no doubt originally belonged 
to the plaintiff but that by a partition be- 
tween the plaintiff and his co-sharers a 
portion of this land had fallen to a third 
party and that, therefore, he was not obliged 
to pay the whole rent claimed. The Trial 
Court held that this question as to portion 
of the land being held by a third party was 
res judicata between the plaintiff and the 
defendants and decreed the plaintiff’s suit 
in full. The defendants appealed to the 
District Court and that Court held that 
there was not sufficient material on the 
record to identify the land in the present 
suit with the land in former suit and he 
remanded the case for a re-trial. The Trial 
Court accepted the defence and decreed the 
suit in part. The plaintiff once more appeal-, 
ed to the District Court. The District Court 
held that the question as to whether the 
portion of land for which rent wa9 claimed 
belonged to a third party was res judicata 
between the parties to the suit and he, 
therefore, allowed the appeal holding that 
the defendants were tenants of the plaintiff 
in regard to the whole land in suit. The 
effect of the finding is to decree the whole 
of the plaintiff's suit. The defendants have 
appealed to this Court. 

A preliminary point has been raised that 
s. 153 of the Bengal Tenancy Act is a bar 
to an appeal to this Court. As the appeal 
fails on the merits it is unnecessary to 
decide this point. The appellants have 
raised three points in appeal. First of all, 
it is urged that tho lower Appellate Couri 



[90 I. 0. 1995] 9heo litfr kup.k v. 

was in error in holding that the defence was 
barred by the rule of res judicata. Secondly 
it was urged that the first Court of Appeai 
having held that the plea of res judicata, was 
not available to the plaintiff it was not open 
to the Court of Appeal when the case was 
taken up again on appeal to have entertain- 
ed this plea of res judicata ; and, lastly it 
was urged that the lower Appellate Court 

1 1 * » • 1 • | g in evidence certain 

additional evidence, namelv, the plaint 
which has been marked Ivy. (G) without 
giving its reasons for admitting it in evi- 
dence. 

With regard to the first contention the 
appellants rely on the case of Nilmadlmb 
Sarkar v. Brojo \ath Singhn (1). The facts 
of that case, however, are different. It is 
impossible to lay down anv hard and fast 
rule as to whether a previous decision in a 
rent suit does or does not operate as res 
judicata. In the case, we have just referred 
to, the learned Judges remarked that the 
case might have been different if the Court 
had in the previous suit definitely deter- 
mined the area of the land in the defend- 
ants possession and the annual rent pay- 

SJ° r i h , eSar ? ie - - ll mi S ht ^eu be said 

limll i ^ e u Qlmatl0:1 u ' as g^eral and not 

h?rPntl° 0 U l e - Par ! 1CU i ar years for Which 
the rent was chnned. Now in the present 

poia - which it is sought to 
establish res judicata between the parties 

did < I h rf-!f er f?f lam porkion of bind 

did or did not belong to a third party. This 
point was decided in the former suit and it 
cannot be said that this is a question which 

renHsel- 0 ‘f® p V li ® ular which 

rent is claimed and, therefore, this cas“ is 

distinguishable from the case relied upon 

We Sl'tef, Vak , U "><’ -PI>ellaa?s 
wni !* j 8 ls Judgment in the former 
lent suit does operate as res judicata be- 
tween the parties. The parties are the same 

defend; I" 9 aUC,S are the sanie «od the 
hold?™ the t s . ame - namely, a third party 
holding certain portion of the whole 

ca^ri lP p r t t r. is £ l i u« t ' vhenth ? 

ssisSS 

Sssss 

(1J 21 0. 236; 10 lad. Dec. (s. s .) 789. 
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whether or no the question was or was 
not res judicata and that being so, it can- 
not be said that it decided that it was res 
judicata and it was, therefore, open to the 
Judge when the case came up to him for the 
second time to decide that this question was 
res judicata between the parties. 

The last point raised by the learned Vakil 
for the appellants is that the lower Appellate 
Court admitted certain additional evidence 
without giving any reason for it and without 
giving the parties an opportunity to argue it 
It will appear from the order-sheet that this 
additional evidence which is the plaint in 
the former rent suit was put in by tlie 
plaintiff on the 2dth November. No doubt 
the case had already been argued in part 
but the order-sheet shows that after this 
document was put in further argument 
was heard. The document was exhibited 
on the 1st December. But it had been put 
in evidence on the 28th November during 
the course of the argument. The list 
shows that it was admitted without objec- 

Sm;n! S r,K d0U . bt the le - arned Jud S e wf »o 

admitted this document in evidence neglect- 

ThA°i S ate “ S re ? sons for admitting it., 
hat, however, would not render the evi- 

l UCaii ; adm,sslble : 11 does not a PPeai‘ that 

Thcv rlM 3 '? re , - in any way Prejudiced. 
Jlma d n °t object at the time of the 
admission of the evidence that thev had no 

opportunity to argue on it. All the points 

hills' 16 0n? ’ - decided against the appel- 

The result is that this appeal fiih and i* 
dismissed with costs. 13 

Greaves, J, — I agree. 

Z- K- Appeal dismissed. 


PATNA HIGH COURT 

Appaar, from Appellate Dbcusk No V 

op 1922. ‘ * 

_ June 24, 1 i)25. 

^ and 

if Justice Sen. 

Musammat SHRO DAXf KUER- PllMxl 

, — APPS.IaNT 

_ versus 

RAMJI UPADHYA and ot II 9Rs - 

■m. &r e rJ“ s r D8 - vM - 
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1 ho word “ malik is not a term of art and does 
not when used in a Will, necessarily define the 
quality of (he estate taken by a devisee. Ip. 758, col. 

A Hindu testator devised certain property in favour 
or a female stating that she would be "malik mokamir 
thereof and then proceeded to state that at times of 
real necessity she would beat liberty to mortgage 
the property or otherwise deal with the same and out 
of the income and produce of the property to find 
means for her livelihood : 

Held, that the testator intended to confer on the 
devisee not an absolute estate but the estate of a 
Hindu woman subject to a power of alienation onlv in 
the event of legal necessity. | p. 751), col. l.J 

Appeal from a decision of the Subordinate 
Judge, Saran, dated the 26th August l!)22, 
reversing that of the Munsif, Chapra, 
dated the Dili August 1921. 

Mr. Hareshicar Prasad Singh for Mr. 
Bhagwan Prasad , for the Appellant. 

Mr. Harnarain Prasad, for the Respond- 
ents. 

JUDGMENT. 

Sen, J.— There is only one point in 
this appeal and that is whether upon a 
proper construction of the last Will of one 
Sheogopal (Jpadhya the property in dispute 
passed to the plaintiff's mother Kishun 
Kuer absolutely or only for life. 

It appears that Sheogopal had two sons 
both of whom predeceased him. Sheogopal 
died leaving one Bacha Kuer the widow 
of his son Anmaul Upadhaya and Kishun 
Kuer the widow of his son Ratan Upadhaya. 
In his Will, Sheogopal provided that the 
property in question should be enjoyed 
by Bacha Kuer so long as she might live, 
and that Bacha Kuer should he able to 
maintain herself out of the property, but 
that she would have no power or right to 
make any sort of transfer of the same; 
and on her death the properly would come 
to the possession of Musammat Kishun 
Kuer. . - - 

As regards the character of the enjoy- 
ment of Musammat Kishun Kuer provided 
for in the Will, there is a great deal of 
of dispute between, the parties. The 
appellant before us contends that there 
are wordsof disposition which would clearly 
amount to conferring an absolute estate 
upon Kishun Kuer, whereas the respon- 
pendent contends that there are certain 
terms in the Will which would clearly show 
that the intention of the testator was not 
to confer an absolute estate but only the 
interest of a limited owner. A great deal 
of stress is laid upon the use of the words 
“ malik mokamil". The learned Vakil for 
the appellant contends that the very use 
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of the rtOrd malik shows that the estate that 
was purported to be granted to Kishun Kuer 
was an absolute estate and that once that 
absolute estate was conferred upon Kishun 
Kuer then the restrictions laid down in 
the later portions of the Will would he 
of no avail. Various rulings are cited in 
support of this proposition, but the matter 
is now beyond all doubt that the use of 
the word malik does not necessarily imply 
that the estate conferred is an absolute 
estate. As observed by their Lordships 
of the Judicial Committee in the case of 
Blmidas Shivdas v. Bai Gulab (1) the word 
malik is not a term of art, it does not 
necessarily define the quality of estate 
taken ; but in the context of the Will before 
their Lordships in that case their Lordships 
thought that the estate conferred was an 
absolute estate. Therefore, the real ques- 
tion before us is as to whether, reading the 
context, the word malik mokamil in the 
present case indicates that an absolute 
estate was intended to be given to Kishun 
Kuer. I think it is clear that the testator 
did not intend to give an absolute estate 
to Kishun Kuer for he observes that “it 
shall also he within the power of the said 
Kishun Kuer that at times of real necessity 
she will meet the same by mortgaging 
and giving in zurpeshgi portions ol the 
lands ; further she will do what she likes 
and from the income and produce of the 
above she will afford her livelihood, per- 
form pilgrimages hear Khata Puran etc. 
etc". 

Now, if the testator really intended to 
grant an absolute estate it would be en- 
tirely unnecessary for him to state that 
at times of real necessity the donee would 
be at liberty to mortgage the properties 
or otherwise deal with the 6ame and out 
of the income and produce of the proper- 
ties to find means for her livelihood. 
There is not a word in the Will to show 
that the testator ever contemplated that the 
corpus of the property would be alienated 
by Kishun Kuer in any way 

The learned Vakil for the appellant 
points out that the words “she may do what 
she likes” indicate that the testator intended 
to give her absolute powers of disposal 
over the property. That does not appear 
to me to be a correct construction of the 


(1) 65 Ind Cas 074; 26 C. W. N. 129; 15 L. W. 412; 
20 A. L. J. 289; 43 M. L. J 385; 49 I. A. 1; 3o C. L J. 
314; 24 Bom. R. 551; 46 B. 153; (1922) A. I. R. (P. C.) 
193 (P. C ). 
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, , | , cation under which tli«* suc^sful candidate is 

words, for they must again be taken to- uUimalelv f oUn ,i t o hU.ur w;* 5 fcn«.wu w th« voters 

gather with the context and judging from who cast ‘their votes fur him p ’^.i. (•>! 2 .‘ 
the maimer in which those expressions have itMsx, M^y . ■ iwi ■ IK iv. 

been used, it seems to me that what the f J?" r° 7 . follo^d. 

testator intended to say was that she wouia . I£a volPr throws away n v,.io i.y ignoring some- 
be at liberty to do what she chose With thin* which he could have known and wiii.-l. wnnid 
the income and produce of the property, hive told [him that he w.-s thnwin? away hi* v.ne 

At any rate it does not appear that those tot 

words would confer upon the devisee the taken as w j p . c i 0 utof the election and the mail who 

power to deal with the corpus. In view has the next highest number of votes ran he declared 

* . . I t . . 1 */ at .. a - • .nan . III I 'fill it (IHl'r 


li'tvv im'i uiiii • 

because he was giving it for a person win. could 
never succeed in the election, then his vote is to be 
taken as wip-d out of the election and the man who 
has the next highest number of votes ran be declared 


powoi ou ucai wain me wipuo. lias lae n«‘\i _ , - 

of the fact that no absolute estate was duly elected; but .if the voles were given m ignorance 

conferred upon Kishun Kuer the question SXfi 

does not rise as to whether there were in C q U |table to allow the votes to be thrown away for 

the later portions of the Will expressions that reason and the only proper course is to order le- 

repugnant to an absolute- eslate which election, [p. 760, col. l.j 

‘ . . . . t .1 la. 


* w r “O — — 

would, therefore, have to be declared to 
be invalid and of no effect. Taking the 


Petitions under s. 115 of Act V of 1908 


be invalid and of no effect. Taking the (byt ) ie petitioners and the 2nd respondent 
instrument in its entirety, l am of opinion in the ]ovver Court .) prav ing the High Court 
that what was really intended to be con- . r . vi „ nrHpis dated 28th November 


In the circumstances the appeal must 
be dismissed with costs 
Adami, J.— I agree. 

Z. k. Appeal dismissed. 


Mr. D. Ramanami Iyengar, for the 
Petitioners. 

Mr. T. V. Kama n it ha Iyer, for the Re- 
spondents. 

JUDGMENT.— In this case the can- 
didate who obtained the greatest number 
nf vntPQ nt the election was unseated on the 


MADRAS HIGH COURT. 

Civil Revision Pbtitioxs Nos. 115 and 368 

of 1924. 

February 11, 1925. 

Present :— Sir Victor Murray Coutls Trotter, 
Kt., Chief Justice, Mr. Justice Phillips and 
Mr. Justice Kumaraswami Sastri. 

In C. R. P. No. 115 op 1924. 

S. GOPALA IYENGAR and another— 
Petitioners 
versus 

M. K. MAHOMED IBRAHIM ROWTHER 

AND OTHERS— ReSIONPBNTS. 

In C. R. P. No. 368 op 1921. 

V. N. SE3HA IYENGAR— Petit.onbr 


ground that he was interested in a Munici- 
pal contract and that, therefore, he was 
disqualified from sitting. The petitioner 
claimed the seat but he did not allege that 
the disqualification under which the success- 
ful candidate was ultimately found to labour 
was known to all or any of the voters who 
cast their votes for him. The first argu- 
ment on behalf of the 2nd respondent was 
that r. 12 of the Rules for the decision of 
disputes as to the validity of an election 
means that if the seat were claimed by 
the petitioner, the Judge must declare him 
duly elected and that the option of ordering 
a second election only applies to cases 
where the petitioner did not claim the seat. 


versus 

MAHAL1NGA PILLAI and others— 
Respondents. 

Madras District Municipalities /let (V of 1020)— 
Rules for decision of election disputes, r. 12 -Dis- 
qualified candidate elected— Objection petition— Next 
candidate, whether can be declared elected. 

Under r. 12 of the Rules for the decision of dis- 
putes as to the validity of an election under the 
Madras District Municipalities Act, if the candidate 
obtaining the largest number of votes at an election 
is uussated on the ground that he is interested in a 
Municipal contract and is, therefore, disqualified from 
sitting, the candidate obtaining the next largest 
num.ser of votes cannot bo declared elected in the 
Absence of an allegation and proof that the disqualih- 


That seems to us a quite untenable view 
and we do not think that the draftsman of 
these Rules— and it is a matter of common 
knowledge that both the District Muni- 
cipalities Act (V of 1920) and the rules 
drawn under it were very largely based on 
English procedure and English decisions— 
could have meant to overlook the fundamen- 
tal principles which have governed English 
Electoral Courts for many years. The 
principles appear to be these and we cannot 
put them belter than they were put in the 
argument of Mr. Corrie in Hobbs v. 
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says, “ the principle of 
hlection Law is that when there has been 
an election the candidate who is declared 
to be elected must be shown to have the 
majority of votes”. This prima facie 
requirement of the law is subject 'to a 
modification. He goes on, “ If, however, a 
candidate is disqualified by status, as in the 
case of a woman or a felon, the votes given 
for that candidate will be held to have been 
thrown away, and the opposing candidate, 
although in fact he has received a less num- 
ber of votes, will be declared to be elected". 
That was the argument which was accepted 
by the learned Judges and on which Mr. 

”s judgment is based. There 
are several authorities which we need not 
trouble to go into. The effect of those 
authorities is that, if a voter throws away a 
vote by ignoring some thing which he 
could have known and which would have 
told him that he was throwing away his vote 
because he was giving it for a person who 
could never succeed in the election, then 
his vote was to be taken as wiped out of 
the election and the man who has the next 
highest number of votes can be declared 
duly elected ; but, if the votes were given 
in ignorance of the disqualification under 
which tho candidate of his choice was in 
fact labouring, then it would be inequitable 
to allow the votes to be thrown away for 
that reason and the only pioper course is 
to order re-election. There is a passage in 
the judgment of Kennedy, J. which 
is relied upon to show that in this case it 
would be a suitable course to have a further 
inquiry to see whether the 2nd respond- 
ent can bring himself within the words of 
the learned Judge. Those words are these. 
He sets out the principle that the dis- 
qualification should be apparent and says 
“As here the disqualilicatiou was not 
apparent and the petition does not allege 
that the voters knew of the respondent's 
disqualification (the only notices being 
notices to the Mayor and to the opposing 
candidate) and the petitioner had only a 
minority of votes, I do not think that he 
can successfully claim the seat". 

We respectfully accept the view put 
forward by Kennedy, J.,as accurate, though 
we see the very inconvenient consequences 
that might arise if such an inquiry as is 
outlined were ever ordered. But, as there is 

.1) (1904) 1 K. U. 74: 7.1 L. J. K. B 47; 63 J. I*. 
132; 52 W. R. 318; 89 b T. 531; 20 T. L. R. 50; 2 L. 
G. It. 7. 


P. SAKT DIN. [90 I. C. 1923] 

here no allegation of knowledge of the 
disqualification on the part of the persons 
who voted for the unseated candidate, we 
agree that the proper course is the one 
suggested by the learned Judge and there 
is no came to interfere. Both the petitions 
are dismissed. 

v - N - v. Petitions dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil. Appeal No. GO of 1924. 

September 2, 1925. 

Present : -Mr. Simpson, A. J. C. 

UAXKSH PRASAD— Plaintiff- 
Appellant 
versus 

SANT DIN and others— Dependants 

— RrSFO\ DENTS. 

Oudh Courts. let (XI 11 of 1879), s . IS— Pre-emption 
claimed on payment a f less than Rs. J ,000— Decree on 
payment of more than Rs. -5,000— Appeal. 

In a pre-emption suit the plaintiff claimed decree 
on payment of Rs. 3,552-12-0 as market value of the 
property in suit, but the Court granted decree on 
payment of Rs. 7,410-3-0: 

Held, that appeal against the decree lay to the 
District Judge and not to the High Court, [p. 7G1, col. 

1 .] 

Appeal against the decree of the Sub- 
Judge, Balnaich dated the 30th July 1924. 

Mr. Zahuv Ahmad, for the Appellant. 

Mr. M. Wasim, for the Respondents. 

ORDER.— This is a first civil appeal. 
A preliminary objection is raised that the 
appeal lies to the District Judge and not 
to this Court. This objection must prevail. 
Under s. IS of the Oudh Civil Courts Act 
(XIII of 1879), the appeal lies to the Dis- 
trict Judge where the value of the suit 
does not exceed Rs. 5,000. The suit was 
one for pre-emption, and it arose out of a 
sale of two villages Raghunathpur and 
Asui. These two villages had been sold 
by means of a single sale-deed, and the 
price as set forth in the sale-deed was 
Its. 1 1,343, without specification of how 
much was paid for each village. The plaint- 
iff had a right to pre-empt the share sold 
in Raghunathpur. He stated in his plaint 
that the true price paid was Rs. 10,000 
only, and that the higher price was fraudu- 
lently entered in the sale-deed. He further 
made a calculation that out of Rs. I", 000, 
the price of the share sold, according to 
area, would be Rs. 3, 552-12 0 and he asked 
for a decree for pre-emption at that figure. 
But he also made the calculation for the 


i 
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price in the sale-deed, lie brought it out 
at Rs. 4,997-5-9, and he announced himself 
prepared to pay any sum which i he Court 
might find to be right. Me valued the suit 
for Court-fees at five times the land revenue 
which came to Rs. 171-14-0 and for juris- 
diction he valued the suit at Rs. 3,552 12. 
The defendant admitted plaint ill’s claim to 
pre-empt, but he said that the proportionate 
value of the property was Rs. 7.050. The 
Court of trial gave plaintiff a decree for 
pre-emption on payment of Rs. 7,110 3. 
Plaintiff comes here in appeal asking to 
have this amount reduced by Rs. 1,700. 
He is prepared to pay Rs. 5,700-3. The 
question is what is the value of the suit. 
The ordinary rule is that the value of the 
suit is whatever the plaintiff hasasked for 
in his plaint. The rule is not absolute. 
The main exception is where the plaintiff 
has intentionally mis-stated the value of 
the suit iu order to have his matter heard 
by the wrong Court, There are other pos- 
sible exceptions none of which will apply 
to the present case. The plaintiff quite 
clearly valued his suit at Rs. 3,552 and 
12 annas. There was no intentional error in 
this. He was not certain what the market- 
value of the property was, but he thought 
that that was what it might be, and he was 
prepared to pay that figure. That being 
so, that is the value of his suit, and will 
remain so through out all its stages. The 
case is strictly on all fours with Titakur 
Sliendat Singh v. Thakur 1'ishunath Singh 
(1) and the order to be passed will be the 
same. 

I direct that the memorandum of appeal 
be returned for presentation to the proper 
Court. The upne'.hnt must pay respondent’s 
co3tsin this Court. 

s - D - Memoranda ‘ii r turned. 

(1) C O. t\ 255. 


PATNA HIGH COURT. 

Appeal fro n Appellate Order No. 17 

of 15)25. 

July 1, 15)25. 

Present:— Mr. Justice Adami and 
Mr. Justice Knlwant fiahav. 
BHUPKNDRA XARAlX M a X I) H R — 

Appellant 

versus 

JANE8WAR MANDIiR and another — 
Respondents. 

Execution of decree— Application filed on last day 
oj (imitation— Particular/, want of , effect of. 


Au appli'Mtijn f»r of n dec roc was tiled 

on tli-* last day «.f limimi.r, and the nectary 
particulars weiv either • • . 1 1 i 1 1 - • I *»r wciv entered 
incorrectly. The n.ui.^i-in «.uf to the 

applicant a-id tli* Court r.**ini •! i h-- applications,, 
that the omissions nny !•* -nj-j-li-i. A week Inter 
flic applicition w.is re-riled with ml tie* i.r«h*r «.f the 
C niri liavinsr l»*-!i fully with. The <.\,urt 

"ave another op|.;;,rtiuiity to th» :i|.|.lic.mt i.. ivniovo 
the defects kit he failed 1* do > \VJjen n„.>j ..f the 
particulars ! i > • l hecu supplied it was *iiV ..vciv I that 
the applic-ition )nd originally kon riled ..a ii„. | ,..t 
day of limitation: 

ild'l, tint th? original applic.ith n nh-d was a more 
ST.ap of and did not amount t * an Jipjdicati. ri 
for execution and that.eons^pi *ntly, no appli-.nioa tV, r 
executi^i had been made within limitation, p. 702, 

co|. l.j 1 

Appeal from an order of (lie District 
Judge, Bhagalpur, dated the 23rd December 
021, reversing that of the Munsif, Madlii- 
pura, dated the fitli August 15)2-1. 

Mr. .1. •/’. I’patlhaya, "for the Appellant. 
Messrs. 5. C. Mmnmdar and Nawadip 
Ck Ghost, for the Respondents. 

JUDGMENT. 

Adami, J.— This is an appeal from an 
order of the District Judge of Bhagalpur 
setting aside the order of the Munsif of 
Madhipura, rejecting an application for 
execution of a decree. It appears that the 
dercee of which execution was sought was 
passed on the 26th October 1911, and time, 
therefore, vvoufd expue on the 26th October 
19-J. (m the 13th November 1923. the appli- 
cation was hied. It would be in time on that 
date because that date was the first date after 
he Civil Court vacation. The application, 
howe\ei, was defective in verv manv wavs- 
the heading was blank and so was column 8 
col.m" (, was not comctly entered and no 
lipt of the properties sought, to be sold was 
g.ven; sheet No. 2 was blank and there 
was no copy of the decree attached to the 
appucation cohunn 10 did not show a clear 

statement of the petition, the names of the 

decree holders were not given. The Munsif 
K <1 -r ler ™ th f ]3tl » November 

l.U. Petition returned for compliance of 
the omissions pointed out." No date was 

fhp e nn T CO r PlianCe - ()n ,lie November 
the application was pul in a^ain hnt it 1 

found that all the defects noted had not 

been removed, and the Munsif passed an 

order on that date that the decreedmlder 

must remove all the errors bv the 4th n f 
December. On the 7th December the «W a . f 
sheet shows that, the number and date of 

he previous execution proceedings 1 ad nnf 

been correctly given ; it was noted hat ?h« 

decree appeared to be time-barred, that 


Tf.J 
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l w;:Y'uIi U , Pp 0 ,n?’. V! at U l e application be considered, because the facts stated in 


was tune barred. The Munsif ordered that 
the decree-holder should shew cause by 
petition why the application should not be 
rejected, and, if he failed, the petition 
would stand time- barred. The application 
was returned for compliance by the 17th 
December. The next order on the order 
sheet is not dated, but it is to the effect 
that the order of the 7th December must 
be complied with by the 17th of January, 
and it seems that some objection was 
taken that notice of the order of the 7th 
January had not been given to the Pleader, 
^o petition was put in on the 17th January 
1921, but on the 18th January, the decree- 
holder filed a petition showing cause why 
the application should not be found to be 
time-barred and excused his failure to file the 
application on the 17th cn the ground that he 
could not get any stamp on that date. The 
next order on the order-sheet is dated the 
28th January 1921 and is ‘ register the 
petition.” This entry was made by a clerk 
without orders from the Munsif, and the 
Munsif paid no attention to it. He fouud 
that the application was beyond time and 
time- barred. 

An appeal was made to the District Judge 
and he held that, as the Munsif had given 
no date on the 13th November 1923, for 
compliance with his order, but on the 19th 
November gave lime till the 4th December 
for compliance, it must be held that he 
had allowed time till the 4th of December, 
and thus had saved the application from 
being time-barred. The learned District 
Judge admits that, even on the 4th Decem- 
ber, the application was still defective,- but 
he decided, on the basis of various rulings 
which he cited that the defects on the 4th 
December were not material defects and, 
therefore, it must be held that time had 
been extended and the order had been com- 
plied with by the 4th December. He, there- 
fore, admitted the application. 

In my opinion, the application should be 
held to be time-barred. It is clear that at 
the last moment the decree-holder put in a 
piece of paper with certain facts written 
on it and certain prayers, but that applica- 
tion was not an application for execution 
Hu-h as is required by law. It was very 
flagrantly defective; it was treated as being 
of no avail and it was returned to the 
decree-holder to be completed in proper 
Wm. At that time the question whether 

r®-- , ,: oat;ou "'*3 time-barred could not 
the apV av - 


the application did not afford the necessary 
information; it was in fact treated as no 
application at all. On the 19th November 
time was given until the 4th December, 
and it was then first noticed that the appli- 
cation appeared to be time- barred, and the 
decree-holder was called upon to point out 
any reasons why it should not be condemned 
as time-barred. 

In the case of Snlimullu Bnhadur v. 
Sainaddi Sarhar (1), a decree-holder applied 
for execution of his decree and, before the 
period of limitation had arrived, he applied 
to the Court under 0. XXI, r. 17 to be 
allowed to file a list of immoveable pro- 
perties. The Court simply made the order 
“ permitted" and did not fix any time with- 
in which the list was to be filed. The list 
was lubsequently filed after the period of 
limitation had already run. It was there 
held that the proceedings in execution 
were barred by limitation inasmuch as the 
provisions of 0. XXI, r. 17, sub-r. (2) were 
not complied with, and the necessary forma- 
lities were not carried out within the time 
prescribed by law. In that case, as in this 
case, it was not brought to the notice of the 
Court at the time the application was made 
that there was any question of limitation. 
The failure to file a list of properties was 
a material defect and, by the time that the 
order was passed on the 19th November, the 
application was already time-barred. 

The learned District Judge has cited 
various cases where various defects were 
held to be individually not material. But 
in the present case, the application was 
defective in nearly every way and many of 
the defects were material. The decree- 
holder in the later stages seems to have 
continued to delay and his excuse that he 
could not file the petition on the 1/th 
January, because he could not get the 
stamp was not a good one. I can see no 

good reason for considering that it can be 
held that an application for execution was 
made within time, and in my opinion the 
application should be held to be time- 

barred. , . . . 

The appeal should be allowed with costs, 

the order of the learned District Judge 
set aside and that of the Munsif restored. 

Kulwant Sahay, J.— I a » ree - , 

7 K Apvtal allowed, 

(!) 22 InJ. Cas. 337. IS C. L. J. 538. 
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CALCUTTA HIGH COURT. 

Appeal from Appbuate Df.cree No. 15< 2 

of 1922. ' 

May 4, l‘J25. 

Present:— Mr. Justice Cuming and 
Mr. Justice Ohakravarti. 

MAHAMMED ISMAIL and others— 

Plaintiffs— Appellants 
versus 

SHARPATULLAH and others— 

Defendants— Respondents. 

Construction of djcumen'. - Vsufruftu-try mortgage— 
Redemption provided after possession by mortgagee— 
Limitation, operation of Limitation Act (IX of 
190S),Sch, I, Art. Ii$. 

Where a usufructuary mortgage provides that the 
right of redemption would accrue only after posses- 
sion is delivered to the mortgagee, limitation does 
not run against the mortgagor until possession is 
delivered to the mortgage. Ip.TCJ, col. 1. 

A usufructuary mortgage executed in 1851 provided 
that the mortgagee would retain possession of the 
mortgaged land and that he would realise rents, and 
that afterwards if tli? mortgagor re-paid the money, 
then the land wcuM be releas'd. The mortgagee did 
not get possession before December litiO. In Septem- 
ber 191U a suit was brought to redeem the property: 

Held, that under the terms of the mortgage-deed, 
the right of redemption did not arise un-.il after 
possession had been delivered to and enjoyed by the 
mortgagee, and that the suit brought well within 
sixty years from December 18GO was within time, 
[p. 765, col. 1.] 

Appeal against a decree of the Sub- 
ordinate Judge, Second Court, Chittagong, 
dated the 3lst of March 1922, revnsing that 
of the Officiating Munsif, Additional Court 
at that nlace, dated the 27th of September 
1920. 

Babu Ram Charan Mazumdar (with him 
Babu Chandra Sekar Sen), for the Appel- 
lants. 

Babus Paresh Chandra Sen, Asita Ranjan 
Chose, Narendra Kumar Das, Moulvi 
Mohammed Nurul Huque Chaudhury, 
Babu9 Bhagirath Chandra Das, Dharmadas 
Set and Biraj Mohan Mazuindar, for the 
Respondents. 

JUDGMENT. 

ChakravartI, J.-This appeal is by 
the plaintiffs and arises out of a suit brought 
by them for redemption and after redemp- 
tion for recovery of possession of the mort- 
gaged property. The facts shortly stated 
are these:— 

Ik appears that the predecessors of the 
plaintiffs gave a mortgage of the properties 
in suit in favour of the predecessors of de- 
fendants Nos. 1 to 12. The plaintiffs alleg- 
ed that the mortgage was an usufructuaiy 
mortgage and that under the conditions of 
that mortgage the mortgagees were to 


enjoy possession of the properties in lieu of 
interest and that the mortgage would be 
redeemable on payment of the principal 
money which was a sum of Rs. Ifc8. It is 
not stated that there was any date fixed for 
the re-payment of the money and as it would 
appear later on no such date was fixed at 
the time of the original mortgage transac- 
tion. The plaintiffs now want to redeem 
the mortgage of 1854 on payment of the 
principal amount which was paid under the 
mortgage. It was further alleged by the 
plaintiffs that in the year 1855 a suit" was 
brought by the mortgagee and that suit was 
non-suited. Nothing came out of those 
proceedings. Then the mortgagees brought 
a suit for possession of the mortgaged pro- 
perties in the year 1859 and that suit 
terminated in a decree for possession in 
favour of the mortgagees as mortgagees. 
That decree was passed in 1860. 

The present suit was brought on the 12th 
September 1919. This suit was brought 
not only against the representatives of the 
original mortgagees defendants Nos. 1 to 
12 but against a number of other defend- 
ants, who, according to the plaintiffs, were 
in possession of a part of the mortgaged 
property as purchasers from the mort- 
gagees. 

The main defence and the common de- 
fence of all the defendants was that the 
suit was barred by limitation. There were 
special defences set up by the other de- 
fendants, I mean the defendants other than 
the defendants Nos. 1 to 12 upon the special 
circumstances of the case for each set of 
defendants. I ought to have stated that 
the plaintiffs' allegation in their plaint that 
the mortgage was an usufructuary mort- 
gage was not traversed or in any wav con- 
troverted by the defendants in their written- 
statement. The Trial Court came to the 
conclusion that the mortgage was a usu- 
fructuary mortgage. The original mort- 
gage-deed is not forthcoming; but it appears 
that the deed was produced in the suit of 
1850 and the terms of the mortgage have 
been gathered from the proceedings of that 
suit, and, as 1 have already stated the 
Court of first instance in trying the ques- 
tion ns to limitation says as follows-—“In 
case of usufructuary mortgage embodying 
stipulation for adeeming the mortgage 
whenever money is paid, right to redeem 
undoubtedly arises from the date of the 

mortgage Therefore, there was no que^ 
tion raised in the Court of first instance 
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that the mortgage in question was any- 
thing less than an usufructuary mortgage. 

As no date for re-payment of the money 
was stated in t he original mortgage the 
Court of first instance held that the period 
of limitation would run from the date of 
the mortgage It appears that, that Court 
came to the conclusion that the suit was 
not barred by limitation although it was 
brought evidently after more than GO years 
from the date of the original mortgage, 
namely February 1851 because there was 
admission of liability within GO years of 
this. It was sought by the plaintiffs in the 
Court of first instance to establish this ac- 
knowledgment of the. rights of the mort- 
gagees in the previous suit of 1859. The 
Court, came to the conclusion that the bar 
of limitation was saved by the acknowledg- 
ment within s. 19 of the Limitation Act. 

The Court of first instance decreed the suit. 

On appeal by the defendants the lower 
Appellate Court has disposed of the case on 
the question of limitation holding that the 
acknowledgment relied upon by the plaint- 
iffs was really not established by the pro- 
ceedings of the earlier suit; and in that view 
the suit was dismissed without any trial of 
the rights of the various defendants Nos. 1 
to 12 the original mortgagees. As I have 
already stated the present appeal is by the 
plaintiffs and the learned Advocate who has 
appeared for them did not question the 
finding of the lower Appellate Court that 
there was no acknowledgment within the 
meaning of s. 19 to save the suit from the 
bar of limitation. He, however, contend- 
ed that the period of limitation would run 
not from the date of the mortgage but from 
the date when the mortgagees obtained 
possession of the properties and on the 
ground that the mortgage was not a com- 
pleted transaction until the mortgagees 
obtained possession as usufructuary mort- 
gage' s. 

It was, secondly, argued that apart from 
the general question as to whether an usu- 
fructuary mortgage is a completed mort- 
gage until possession is delivered, in the 
present case the right of redemption did not 
arise under the terras of the mortgage until 
the mortgagees had obtained possession 


am 


1 enjoyed such possession and then the 
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mortgage or not. They contended that the 
mortgage was really a mortgage by condi- 
tional sale. It appears to us, however, that 
it was not disputed by the defendants that 
the mortgage was an usufructuary mort- 
gage as was alleged in the plaint by 
the plaintiffs. The Court of first instance 
clearly proceeded upon the view that 
the moitgage was an usufructuary 
mortgage. In the lower Appellate Court, 
it appears, that no question was raised by 
the defendants who were appellants before 
that Court that the finding of the First 
Court that the mortgage was an usufruc- 
tuary mortgage was not correct. The points 
for determination as stated by the learned 
Subordinate Judge do not show that such 
a question was raised before him. We 
have the tei ms of the mortgage as set out 
in the judgment and decree of the year 
18G0 and we agree with the learned .Munsif 
that the mortgage was an usufructuaiy 
mortgage. Then the question arises when 
did the time run against the plaintiffs for 
redemption of the mortgage. Article 148 
of the Limitation Act runs as follows:— 
“Against a mortgagee to redeem or to 
recover possession of immoveable property 
mortgaged. When the right to redeem or 
to recover possession accrues." Apparently, 
therefore, when there is a date for re- pay- 
ment fixed in the original mortgage-deed, 
the time would run from such date. The 
question then arises when does the right 
to redeem or to recover possession accrue 
when there is no specific date mentioned 
in the terms of the mortgage. Ordinarily 
in such a case the time would run fiom 
the date of the mortgage and as an autho- 
rity for this proposition it is sufficient to 
refer to the case of Soni Ram v. Kanhaiya 
Lai (I) where the Judicial Committee of 
the Privy Council pointed out that in the 
absence of a date fixed in the mortgage- 
deed the time would run from the date of 
the mortgage. It was argued by the learn- 
ed Advocate for the appellants that an 
usufructuary mortgage is not completed 
until the mortgagee obtains possession of 
the property and limitation will not run 
until the transaction is completed and in 
support of this view the learned Advocate 
relics upon the language of s. 58 of the 


right of the mortgagors to redeem would -Transfer of Property Act. Although the 

The learned \ akils for the defendants ( , w N - fi() - r u y g .1 389; (1913) M. W. N.470;l< 
raised the question as to whether the mort- g. j m 'l 5 'lom. L K. 489; 35 A. 227; 25 M. L. J. 
gage in suit was really an usufructuary 131(P.C.). ! 
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mortgage in question was executed long 
before the Transfer of Property Act came 
into operation the provisions of the Act 
may be relied upon in support of the con- 
tention now raised as a general principle 
of law. In the view that we take of the 
second question we think it is unnecessary 
for us to decide this questions for the 
purposes of this appeal, it appears to us 
from the terms of the mortgages as set out 
in the earlier litigations that it was stipu- 
lated in the mortgage in question that the 
right of redemption would accrue after 
the mortgagees were put in possession and 
after they had enjoyed the usufructs of the 
property. As no date for redemption was 
fixed it appears to us that this condition 
in the deed itself is very material for the 
purpose of showing what was in the con- 
templation of the parties as to when the 
right of redemption would be exerciseable 
by the mortgagors. It appears from the 
judgment in the suit of 185!) that the 
terms of the mortgage were slated as fol- 
lows: “It clearly appears therefrom that 
Feda Gazi and Hira Bibi and Khaidja 
Bibi mortgaged the disputed tnluka lands 
to the plaintiffs’ father on receipt of 11s. 188 
from him on condition that the plaintiffs’ 
father would retain possession of the said 
land and that he would realise rents and 
that afterwards if the mortgagor re-paid the 
money, then the land would be released." 
It, therefore, appears from the terms of 
this mortgage that it was contemplated 
that the right of redemption of the mort- 
gagors would accrue only after the mort- 
gagees were put in possession of the mort- 
gaged properties and had realised rents 
of those properties and, as 1 have already 
stated, in the present case, the possession of 
the mortgaged properties was not delivered 
to the mortgagees at the time of the mortgage 
hut the mortgagees obtained possession of 
the properties as usufructuary mortgagees 
after they had obtained a decree for posses- 
sion in the year 18G0. We, therefore, think 
that the contention of the learned Advocate 
that the right to redeem the mortgage as pro- 
vided for in Art. 148 of the Limitation Act 
did not arise under the terms of the mort- 
gage until after possession had been deli- 
vered and enjoyed by the mortgagees is 
sound. That being so, the suit which was 
brought well within sixty years from 18G0 
Would be within tiihe. We have not got the 
exact date when possession was recovered 
trader the decree of 1860, but possession 
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could not have been obtained earlier than 
the 4th December I860 which would be 
within GO years from the date of the pre- 
sent suit which was instituted on the 12th 
September 1919. In this view, therefore, we 
think that the suit of the plaintiffs so far 
?.s the original moitgagee> are concerned, 
is not barred by limitation. But as I have 
already stated there are several other de- 
fendants who are in possession of parts of 
the moitgaged properties under various 
rights which have accrued during this 
long lapse of time from the time of the 
mortgage. 

In these circumstances we think the best 
course would he to remit this case to the 
lower Appellate Court for raising clear 
issues as to the defence of each of the 
numerous defendants in so far as they are 
concerned and to try the questions which 
will arise between the plaintiffs and those 
defendants, and we order accordingly. If 
there is any question of special limitation 
as regards any of those defendants that 
question will also be decided by the lower 
Appellate Court. 

The questions which arc to be tried by 
the lower Appellate Court, are subject to 
this limitation, namely, that the questions 
would he decided only between the plaintiffs 
and those defendants who have appealed 
against the decree passed by the Court of 
first instance or were impleaded as re- 
spondents in the appeal. 

The appellants are entitled to their costs 
in this appeal against the original defend- 
ants Nos. 1 to 12. As regards the costs of 
the other defendants in this appeal, they 
shall abide the result of the trial by tlie 
lower Appellate Court. 

I ought to mention here that some of the 
defendants who had died were not repre- 
sented in this appeal. It was contended 
on behalf of the respondents that the whole 
appeal was incompetent and should be 
dismissed. In our opinion this contention 
is not sound. All the original mortgagors 
are properly before us and so far as some 
of the purchasers-defendants who are not 
properly represented, the result of ’ this 
appeal will not affect their right. This 
dismissal of the suit as against them will 
stand good. The plaintiffs must redeem 
the whole mortgage. 

Cuming, J.— I agree. 

Appeal allowed; 

“• Ca M remanded, 



' RAM CHARAN 

OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 501 of 1921 
August 31, 1923. 

Present: — Mr. Dalai. J. C. 

RAMCHARAN— Plaintiff— Appellant 

versus 

Musammat SIRTAJI and another— 
Defendants— Respondents. 

Family settlement — Oral agreement to maintain exist- 
ing possession with title -Hona fide « lispute-Settle - 
m eni—Considevat ion . 

'' liere a person is already in possession of property 
and has a title to it, an oral agreement to maintain 
him in that right .'s quit? sufficient and no conveyance 
is necessary, [p. 7(>7, col 1.] 

Bal leo Singh v. Vdal Singh. 58 Ind. Cae 732; 43 A. 
lat p. 13; 2 1’. P. L. R. (A ) 202; 18 A. L. J. 877, 
referred to. 

Th? existence of a hona fide dispute is a good and 
sufficient consideration to support a contract even 
though the claim which caused the dispute turns out 
afterwards to have no foundation, [ibid ] 

Gandharp Singh v. Sirmal Singh. 51 lnd. Cas. 325; 
22 0. C. 300; 0 O. L J. 52!), referred to. 

Second appeal against a decree of 
the District Judge, Fvzabad, dated the ‘1th 
September 1924, upholding that of the 
Additional Subordinate Judge, Sultanpur, 
dated the 19th March 1923. 

Mr. Xiamat Ullah, for the Appellant. 

Mr. Bisheshar Nath Srivaslava , for the 
Respondents. 

JUDGMENT.-The plaintiff Ram 
Charan sued for possession of 1, 4th of a 
certain property under the following cir- 
cumstances. He and one Deoki were sons of 
two brothers. Deoki's father Arjun had two 
sonsGirdhari and Deoki of whom Uirdhari 
predeceased him. The defendant .l/u$am- 
mat Sartaji is widow of Girdhari. On the 
death of Arjun Deoki was left in posses- 
sion of half the property of Arjun and 
Musammat Sartaji received maintenance 
from him. It was further agreed between 
them that on Deoki’s death she should 
succeed to his property in default of male 
descendants. 

On Deoki’s death Musammat Sartaji 
obtained mutation of names whereupon 
Ram Charan applied fora review. During 
this litigation the parlies arrived at an 
agreement under which Musammat Sartaji 
uas maintained in possession and owner- 
ship of J /4th of the property and Ram 
Charan in possession and ownership of the 
o»hC'- 1 !th, in addition to his own 1/2. 

■s i 1 : --juently Ram Charan sued for this 
1 Iti ■ the property fin which he main- 
taint 1 iu-immat Sartaji during mutation 
proceed i ngo on the ground of titlo. 


V . SIRTAJI. 
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The suit has been dismissed by both the 
Subordinate Courts. 

The main point argued in the lower 
Courts was that the family settlement Ex. 
A-5 between the woman and Deoki and A-7 
between the parties to the suit required 
registration and were not admissible in 
evidence, as they were unregistered docu- 
ments. The Subordinate Courts held that 
Ex A-7 did not require registration. 

1 do not think it necessary to enter into 
the question of registration of the dooument 
Ex. A-7. The learned Counsel for the re- 
spondent female has drawn my attention 
to a decision of Mr. Justice Piggott in 
Baldeo Singh v. Vdal Singh (1). As pointed 
out by the learned Judge any document, 
whether a family settlement or not, which 
purported to create title to property and 
was put forward in Court as the basis 
of title required registration. This case is, 
however, similar to the case in which the 
learned Judge delivered his judgment and 
it can be decided on the basis of the oral 
agreement between the parties. The terms 
of Ex. A-7 clearly indicate that there was 
a previous oral agreement and the applica- 
tion to the Mutation Court merely noted 
that oral agreement in order that the Muta- 
tion Court may act upon it. The words in 
Ex. A-7 are that for certain reasons the 
parties had already come to an agreement 
that one party will be owner of 1 2 and the 
other party owner of the other half. 1 lie 
document itself was not a document of 
title but merely evidence of oral agreement 
between the parties. At page 15* the learned 


ge says:— , 

N'ow the agreement come to by the 
;ies in this case was undoubtedly of 
nature of a family settlement of doubt- 
claims.... When such an agreement 
ides a bona tide disputed claim to im- 
'eable property, particularly when the 
mte is between members of the same 
ily. I do not think that it is correct to 
,t the transaction as if there had been a 
ve vance of immoveable property by any 
party to anv other.... The whole que9- 
in issue in a case like the present is 
:ther the plaintiff is to be permitted to 
re his title, as he claims that it existed 
?pendently of, and antecedently to, the 
ily arrangement. The question i* 

• the arrangement itself doe3 not bind 

.•I n T T? 


(A.) 282; ISA 1,. J *7<^ 
'WgeUfl3"[fc’clj 



[96 I. o. 1935J 

narties to it. In this view of the matter 
there does not seem to be room for the con- 
tention that the arrangement arrived at on 
the family compromise amounted to a con- 
veyance by one party to the other.... I quite 
fail to see ho w a distribution of property 
amongst the parties like that which 1 am 
considering could be called either a sale, or 
an exchange or a gift. K so, it follows 
that the parties to such an arrangement 
are not bound to execute an instrument in 

writing at all.' 0 .• 

In the present ease Musammat Sartaji 

was already in possession and had a title 
to properly which both parties considered 
to be sound at the time and in maintain- 
ing her in a portion of that property no 
conveyance of immoveable property was 
necessary. An oral agreement to maintain 
her in the right which she claimed " as 
sufficient and such oral agreement has been 
clearly proved in this case. 

It was argued that the claim of the 
woman rested on a document which is in- 
admissible in evidence. This argument 
has been properly met by the Trial Com t 
by reference to Gandharp bmgh v. A irmai 
Singh (2), that the existence of a bona fide 
dispute is a good and sufficient considera- 
tion to support a contract even though the 
claim which caused the dispute turns out 
afterwards to have had no foundation. I am 
of opinion that the woman is in possession 
of the property in virtue of a contract which 
cannot be rescinded by the plaintiff. 

It wa 3 argued that under that contract 
the woman had only a life- interest. The 
plaintiff 'never put forward any such plea 
in his plaint and this point was raised late 
in the lower Appellate Court. He deserves 
no sympathy because his plaint was based 
on suppression of facts. In the plaint no 
mention whatsoever was made of an agree- 
ment entered into by him with the woman. 
A man who comes seeking justice on sup- 
pression of truth does not deserve any con- 
sideration in a Court of J ustice. 

I dismiss this appeal with costs. 

Di Appeal dismissed. 

r J) 51 Iud. Cas. 325; 22 0. C. 300; 6 0. 1,. J. 
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TIRCVEHGADAU PILLAI SABHAPATHt PH-LAl. 

madras high court 


Second Civil Appeal No. 1493 of 1922. 

April '•», 1925. 

Present:— Mr. Justice Phillips. 
TIRCVENGADAM PI HUAI— Defendant 
No. 4— Appellant 

versus 

SABHAPATHI PILLAI. minor nv 
gcai-dun VENUGOPALA S.YSTUl 
and others— Defendants Nos. I t<> 3 
Respondents 

Transfer of Properly Act (1 V o f ISSJk s I'H-Du- 
chary, of prior mor'fjaye —Intention to keep alive 
m-jrtniae - Presumption of fad or law. 

The presumption is that a person paying off a mort- 
age intends to keep alive the mortgage if it is for 
his benefit to do so. (p. <6$, col. 1 ; ] 

(Jokaldas Gopaldatv. Puranmal Prcmsukh Das, 10 

C 1035; 11 1. A. 126; 6 Ind Jur. 4 Sar. P. C . J. 

543; 5 Ind. Dec is. s.) m <I>. C.l, referred to 

But the presumption is not irrebuttable. It is not 
one of law but of fact and llic inference of intention 
has to be drawn from Ihe circumstances in each case, 
f ibid 1 

■' Moktsh Lai v. Mahant Hawaii Dai. 9 C. Of>l; 10 I. A. 

02- 13 C L. R. 221; 7 Ind. Jr.r. 382; 1 Sar. P. (.. J. 
421; 4 Ind. Doc. ts\ s ) 1221 iP. C ), Sunduramatjtia 
v Mummareddi Yanadamma, 9 Ind. Cas. 139; 21 M. 

L. J. 180; 9 M. L. T. 25S. Givind-iswami Thtvan v. 
Doraiswami Pillai. G Ind. Cas. 781; 31 M. 119; 20 M. 

1, J 380; 8 M. L. T. 132; (1910) M. . N. 390, relied 

Second appeal against a decree of the 
District Court, Trichinopoly, in A. S. 
No. 131 of 192L, preferred against that of 
the Court of the Additional Subordinate 
Judge, Trichinopoly, in O. S. No. 30 of 
1920 (O. S. No. 3 of 1919 on the file 
of the Court of the Subordinate Judge, 
Trichinopoly). 

Mr. A. Xavasimhachariar, for the Appel- 
lant. 

Mr. K. Kuitikrishna Menon, for the Re- 
spondents. 

JUDGMENT.— The appellant is the 
owner of one item of mortgage pro- 
perty and in purchasing that property 
he discharged a prior mortgage on that 
one item and also two other items 
of properly, one of which is the subject- 
matter of the suit mortgage along with 
the property, purchased. The question is 
whether the appellant is entitled to sub- 
rogation in respect of that prior mortgage. 
Both the lower Courts have found that he 
is not so entitled. 

Objection is taken to the finding of the 
lower Appellate Court on the ground that the 
reasons given by the learned District Judge 
are not relevant in coming to the conclusion 
us to the intention of the appellant when 



MAXMATHA NATH CHODDHURY 

lie discharged the prior mortgage. 

I he District Judge has rightly kept in 
mind the fact that in such cases the pre- 
sumption is that the person paving oil' a 
mortgage intends to keep alive ‘tlic mort- 
gage if it is for his benefit to do so a prin- 
ciple which is laid down in Gokaldas Goml- 
das v. Puranmal Prcmsukli Das (If. Startin'- 
Antli that presumption the Judge has com 
sidered the evidence and has come to the 
conclusion that in the circumstances of the 
case that presumption is rebutted. 

In appeal it is contended that lie has rather 
addressed himself to the intention of the 
original mortgagor than to the intention cf 
the appellant. 1 do not think that this is 
clearly established. There are circumstances 
in the case which undoubtedly weaken the 
presumption that he intended to keep it 
alive. The original mortgage was in res- 
pect of three items cf property and the 
appellant has only purchased one of these 
items. The mortgage bore very heavy 
interest and there can be no doubt that 
the mortgagors intended that it should be 
put an end to and there is the circum- 
stance tint this one properly was sold to 
discharge a mortgage on three items. There 
is also an endorsement on the original 
mortgage-deed that the money was actually 
paid to the mortgagee and the document 
was cancelled. The contention in appeal 
really seems to be that according to the 
authorities the presumption of lawns to 
intention is really irrebuttable. That that is 
not so is clear from the decision of the Privy 
Council in Mohesh Lai v. Mohant Hawaii Dus 
($) and also two cases of this Court Sundar- 
amayyav. Mummareddi Yanadamma (3) and 
Gorittdaswa mi Thera n v. Durai Sira mi Pillai 
(4). Therefore the question of intention is a 
question of fact. It has been laid down 
in several cases that certain acts, or certain 
facts, are not sufficient to rebut the pre- 
sumption but when we consider the inten- 
tion of a person doing an act, that act 
under one set of circumstances may show a 
certain intention, whereas the same act 
under a different set of circumstances may 
show a different intention, so that the in- 


(1) 10 C. 1035; 11 I. A. 126; 6 In«t. Jur. 39G; I Sar. 1*. 
C. J. 343; .j lad. I»cc. in. s.) 692 (P. €.)■ 

Cl) a C. 961; 10 I. A. 62; 13 C L. It. 221; 7 Ind. Jur. 
3S2; ! Sar. P. C. J. 121; 1 lad. Dec. (N. 8.) 1291 
IP. 

(3j J 1ml. Can. 139; 21 M. L. J. 180; 9 M. L. T. 
258. 

M) 6 Tad. Car. 781; 31 M. 119; 20 M L. J. 360; 6 31. 
\j. T. 132; 1910; M. W. K. 390. 


V. JAM1NI NATH MALLIK. [90 I. C. 1933] 

ference in all cases has to be drawn from 
the circumstances of the cases themselves, 
ihe District Judge has chosen to consider 
tliat the several circumstances in this case 
are sufficient to establish what was the 
intention of the appellant and that is all 
that he is required to do, and he has evi- 
dence logo on. Consequents, this being a 
second appeal, I do not think that 1 can 
interfere with this finding of fact. The 
appeal is dismissed with costs. 'l ime for 
payment is extended to three months from 
this date. 

v. x. v. 

s - "■ Appeal dismissed. 


CALCUTTA HIGH COURT, 

Civn. Pile Xo. 208 of 1925. 

May 11, 1925. 

Prrsnii ; - Justice Sir Babinglon Xewbould, 
Kr., and Mr. Justice Pearson. 
MAXMATHA XAT1I CHOUDHURY- 

PETITIOXER 

versus 

Choudhimy JAM1NI NATH MALLIK 

REPRESENTED 11V HIS MANAGER XI RAPA DA 
CHATTERJ1— Opposite Partv. 

Civil Procedure Code i.lcf I' of I9IIS), 0. IX, r. 8— 
Adjournment of suit refused --Pleader having no 
further instruct ion - Default of appearance— Dismissal 
of suit. 

Wlieiv, after an application for the adjournment of 
the hearing of a suit is rejected, the party's Pleader 
states that he lias no further instruction, that is 
equivalent to the abs-nre of the party from the pro- 
ceeding, and the dismissal of the suit for default by 
the Court in such a ease is a dismissal under r. 8 of 
O. IX of the C. I*. C. Ip. 769, col. 1.] 

Satish Chandra Mukherjec v. A ham Prasad 
M ulcer fee, 31 O. 403; 5 0. L. J. 217; 2 M. L. T. 123; 11 
O. W. X. 329, followed. 1 

Rule against an order of the Court of the 
District Judge, Midnaporc, in Miscellaneous 
Appeal Xo. 151 of 1921. 

llabu Be joy Kumar Hhatlacharjce, for the 
Petitioner 

Babu Surcndra Nath Guha and Mr. it/. 
Xttruddin Ahmed, for the Opposite Party. 

JUDGMENT.— The petitioner in this 
Rule was the plaintiff in a suit in which 
a Commissioner was appointed to make a 
local enquiry. After the Commissioner had 
submitted a report he was directed to make 
a further enquiry and submit a fresh report, 
and the petitioner was directed on the 3rd 
July 1924 to deposit Rs. GO within, three 


[§01.0.1925] ASHtOKE SINGH V. 

davs of that date as Commissioner's fee, 
etc., and the hearing of the suit was 
adjourned to the 21st July. On the 21st 
July it appears that this sum had not 
been paid and the plaintiff's explanation 
was not accepted by the Court and his 
application for time was rejected I here- 
on the plaintiff's Pleader stated that he 
had no further instruction, and the suit 
was dismissed for plaintiffs default, lhe 
plaintiff then applied to the Trying Court 
under r. 9 of 0. IX, C. P. C. for revival of 
the suit. That application was rejected. Un 
appeal to the District Judge the appeal 
was dismissed on the ground that the older 
passed by the Subordinate Judge was not in 
a proceeding contemplated by 0. IX of the 
Code and consequently no appeal lay. 

We are unable to agree with the decision 
of the learned District Judge. It is now 
settled law that when after an applica- 
tion for adjournment is rejected the party s 
Pleader states that he lias no further in- 
struction that is equivalent to tho absence 
of the party from the hearing. This follows 
from the decision of the Full Bench in the 
case of Satish Chandra Mukerjee v. Ahara 
Prasad Mukerjee (1). Consequently when the 
Subordinate Judge on the 21st July 1924 
dismissed the plaintiff's suit for default this 
must be held to have been a dismissal 
under r. 8 of 0. IX which would be made 
applicable by r. 2 of 0. XVII. Consequent- 
ly the petitioner was entitled to make an 
application under 0. IX, r. 9 and an appeal 
lay to the District Judge against the order 
refusing that application. 

We accordingly make this Rule absolute. 
We set aside the order of the District Judge 
of Midnapore, dated 10th January 1925 
dismissing the petitioner’s appeal and we 
direct that the appeal be heard on the 
merits. 

The costs of this Rule will be costs in the 
appeal. We assess the hearing-fee at two 
gold mohurs. 

N. H. Rule made absolute. 

(1) 31 0. 403; 5 C. L. J. 247; 2 M. L. T. 123; 11 0. 
W. N. 320. 
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PATNA HIGH COURT. 

Appeal from Appellate Decree -No. 91 

of 192 \ 

July 8,1925. 

Present Mr. Justice Uuss. 

ASHLOKF iSlNGH and others - 
Defendants — Appellan i > 
versus 

BODHA GAXDERI— Plaintiff- 
Respondent. 

Transfer of Proper ,, Act ,/T •/ 
of mannolrce , nafwe ot—lra, unui k 
property-Iicgistration, whether ^cessanj. 

feSSS ll§! 

the parties at the time of the mukmg of the gm » 
such a case the tree is immoveable property and rt. 
transfer is a transfer of an interest in land. |[>. 

^Appeal from a decision of the Subordinate 
Judge, Arrah, dated the 2nd of August 
1922, reversing that of the Muusif, An ah, 
dated the 5th of December 1921. 

Messrs. Lakshmi Caravan hingh and 
Sarjoo Prasad , for the Appellants. 

Mr. Parmeshwar Deyal, for tho Respond* 

ent. 

JUDGMENT.-The subject-matter of 
this suit is a mango tree The plaintiff- 
respondent sought a declaration of hid 
right to, and recovery of possession of 
the tree which he said had been given 
to him by one of the proprietors 
of the village by an unregistered and 
unstamped chithi, dated the 12th. of 
Kartick 1315. The defendants pleaded 
that the plaintiff had uo right to the tree 
and that the chithi being unstamped and 
unregistered was not admissible in proof of 

his title. . 

The learned Muusif dismissed the suit on 
the ground that the chithi operated as a 
deed of gift relating to immoveable pro- 
perty, that there was no evidence that the 
mango tree was taken only as stauding 
timber, but that the possession and enjoy- 
ment of the fruits of the tree by the plaintiff 
went to show that the plaintiff wanted to 
take au interest in immoveable property, 
and that therefore the chithi ought to have 
bean stamped and registered. The chithi 
was not produced, but it was admitted that 
it was neither stamped nor registered. The 
Munsif, therefore, held that the plaintiff had 
failed to establish his title to the tree. The 
learned Subordinate Judge reversed Uut 


49 



‘ ' IJ ASBLoKE SINGH V. 

'lecisK-a. ile held that the plaintiff had 
na rfT? ,he ,ree 1319 

, 111,1 L ’-' As the chain was not nmdncerl 


lie was of 
came to tin 


opinion that the legal position 
s that the plaintiff got the tree 
under an oral gift accompanied bv delivery 
'■I possession. He held that under the 
definitions in the Transfer of Property Act 
and the Indian Registration Act "standing 
Umber is not immoveable property, that 
in this part of the country planks of mango 
wood are often used for making leaves of 
doors and windows and similar other 
purposes, and that therefore the tree was 
standing timber, and consequently there 
was no necessity for a stamped and regis- 
tered instnmient. lie, therefore, held tTiat 
the plaintiff acquired a good title by the 
oral grant and decreed the suit 

1 he question in the appeal is whether the 
mango tree is moveable ur immoveable proper- 
ly. 1 he learned Advocate for the appellants 
contended t hat the question is a question of 
intention. It the intention was that the 
plaintiff should enjoy the fruit of the tree 
and not cut it down as timber, then it 
was immoveable property and could 
only be conveyed by ‘ a registered 
instrument. .Reference was made to s. 3 of 
the Tiansfer of Property Act where it is 
declared that "Immoveable property does 
not include standing timber, growing crops 
or grass'' and it was argued that these three 
terms must be treated as ejusdun generis 
with the common idea of immediate sever- 
ance. In Shephard and Brown's Comment- 
ary on the Transfer of Property Act, the 
learned (.Vmmentators say: "In excepting 
standing limber, growing crops, and gia»s 
from the category of immoveable property, 
regard has probably been had to the fact 
that they are all things usually contemplat- 
ed as severable or intended to be severed, 
from the soil. When such severance is not 
intended, but on the contrary it is contem- 
plated that the purchaser of the trees should 
derive some benefit from their further 
.growth, it is an interest in immoveable pro- 
perty that the purchaser takes". In s. 2 of 
the Indian Registration Act “immoveable 
property” is defined as including certain 
things," but not standing timber, growing 
crops nor grass”. Rustomji in his Commen- 
tary on this Act says "If trees are sold with 
a view to the purchaser’s keeping them 
permanently standing and enjoying them 
by taking their fruits or otherwise, the sale 
}voul I be a sale of immoveable property" 


IiODHA CA.YDERI. [9Q j Q 

very M 'y discussed in 

' v • <jrcen (*). "here the question was 
whether a contract for the sale of growing 

timber was wuhin the fourth section or the 
se\enteenih section of the Statute of Frauds 
that is, whether it was for a sale of an in- 
terest in land o,- 0 f a chattel. In his judg- 
ment in that case Lord Coleridge. C. J , 
said : “I lind the following statement of the 
aw with regard to this subject, which must 
»e taken tu have received the sanction of 

lr^n- ear,ie d Judgo, Bir Fdward Vaughan 
\\ i lams, m the notes in the last Edition of 
" imams Saunders upon the case of Duppa 
V. Mayo (J). Tile principle of these deci- 
sions appears to be this, that wherever at 
the time of the contract it is contemplated 
that the purchaser should derive a benefit 
from the further growth of the thing sold 
from further vegetation and from the 
nutriment to be afforded by the land, the 
contract is to he considered as for an interest 
in land; but where the process of vegeta- 
tion is over, or i lie parlies agree that the 
thing sold shall be immediately withdrawn 
from the land, the land is to be considered 
as a mere warehouse of the thing sold, and 

the contract is for goods" Here the 

contract was that the trees should be got 
away as soon as possible, and they were 
almost immediately cut down. Apart from 
any decisions on the subject, and as a matter 
of common sense, it would seem obvious 
that a sale of twenty-two trees to be taken 
away immediately was not a sale of an 
interest in land, but merely of so much 
timber". Brett, J., said in his judgment 
"If the thing, not being fructus indus- 
trials is to be delivered immediately, whe- 
ther the seller is to deliver it or the buyer 
is to enter and take it himself, then the 
buyer is to derive no benefit from the land, 
and consequently the contract is not for an 
interest in the land, but relates solely to 
tiling sold itself. Here the trees were 
timber trees, and the purchaser was to take 
them immediately, therefore, applying the 
test last mentioned, the contract was not 
within the 4th section". Grove, J., said 
‘ It seems to me that in determining the 
question whether there was a contract for 
an interest in land, we must look to what 
the parties intended to contract for. In all 
the cases this lias been made the test. In 

1 (1870, t C. P. L>. 35; 15 L. J. C. P. 153; 33 L. T. 
101; 24 W K. 175. 

i2) i 1S45; 1 Wins. Snund. 275 at p. 276; 85 E. R 336 
at p, 343. 
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the case of Smith v. Simnan (3), it was argued 
bv Russel, Serjt, that [asak of crops or 
trees, or other matters existing in a growiD 0 
state in the land may or may not be an 
interest in land according to the nature of 
the agreement between the partus and the 
rights which such an agreement may give 
and that view was adopted by the Court m 

giving judgment., Here the trees were 

to be cut as soon as possible, but even 
assuming that they were not to be cut for a 
mouth, I think that the test would be whe- 
ther the parties really looked to their deriv- 
ing benefit from the land, or merely intend- 
cd that the land should be in the naure of a 
warehouse for the trees during that period 
Here the parties clearly never contemplated 
that the purchaser should have anything m 
the nature of an interest in the land; he was 
only to have so much timber, which happen- 
ed to be affixed to the land at the time, but 
was to be removed as scon as possible, and 
was to derive no benefit from the soil", lhe 
same view was taken in Seeni Chet liar v. 
Saiithanathan Cliettiar (4)' by the Full 
Bench where Collins, C. J., said “It has long 
been settled that an agreement for the sale 
and purchase of growing grass, growing 
timber or underwood, or growing fruit, not 
made with a view to their immediate sever- 
ance and removal from the soil and delivery 
as chattels to the purchaser, is a contract for 
the sale of an interest in land". Subramania 
Ayyar, J., said "It is scarcely necessary to 
observe that though standing timber is, 
under the Registration Act III of 187 1 , 
moveable property only, still parties entering 
into a contract with reference to such 
timber may expressly or by implication 
agree that the transferee of the timber shall 
enjoy, for a long or short period, some 
distinct benefit to arise out of the land on 
which the timber grows. In a case like 
that, the contract would undoubtedly be 
not one in respect of mere moveables, but 
would operate as a transfer of an interest in 
immoveable property”. It is true that a 
somewhat different view was taken in 
Krishvarao v. Babaji (5), where in a case very 
much like the present their Lordships 
observed “No doubt by the term ‘timber’ 
is meant properly such trees only as arc lit 
to be used in building and repairing 
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houses. A mango tree, which is 
a fruit tree, might not always come vithui 
the term, but in this respect the custom i if 
a locality has to be considered and it 
held with reference to the local custom 
that a mango tree was a timber tree aiwt, 

therefore, an unregistered deed was admis- 
sible to prove its transfer. 

The learned Advocate for the respondent 
relied on the finding of the Subordinate 
Judge that in this part of the country 
mango trees are timber and he also referred 
to a decision of this Court in Second Appeal 
No 955 of 1922 where this was held to be 
common knowledge. That, however, was a 
case relating to trees which had been cut 
as timber. The present case is a case of 
a conveyance of a growing mango tree of 
which, ‘according to the finding of the 
Subordinate Judge, the plaintiff con- 
tinued to be in possession and to enjoy the 
fruits for a period of eight years. In these 
circumstances, it seems tome impossible to 
hold that the tree was conveyed as standing 
timber. The parties intended that the 

plaintiff should enjoy the fruits of the tree 

for an indefinite period. The immediate, or 
approximately immediate, severance of the 
tree from the land was not within the con- 
templation of the parties as the subsequent 
events proved. Therefore, in my opinion, 
this tree was not sold as standing timber, 
but the transfer was a transfer of an interest 
in the land. The deed of gift, therefore, 
required to be stamped and registered and 
the transfer could not be effected by aq 
unregistered chithi, or by an oral gift. R t 
my opinion, therefore, the plaintiff had n[ l0 
title to this tree and the decision of 1| 
learned Munsif was right. [set 

I would, therefore, allow this appeal, / t ige 
aside the decision of the Subordinate Ju. os t s 
and dismiss the plaintiff’s suit with c 
throughout. x d, 

z. K. Appeal allot 


MADRAS HIGH COURT. 

Civil Revision Petition No. 24 of 1925. 
March 12, 1925 

Present Mr. Justice Wallace. 

K. K. S. MAMUNDI KONAR- 
Petitiunku 


L~ 


rersus 


(3) (1820) 9 B. & 0. 561; 4 Man. Ac Ry. 455; 7 L. 

J. K. B. (o. s.) 296; 109 E. R. 209; 33 K. R. 259. 

(4) 20 M. 58; 6 M. L. J. 281; 7 Ind. Dec. (n. s.) 41. 

(5) 24 B. 31; lBom. L. 14. 489, 12 Ind. Dec. pc. a.) Madras District Municipalities Act (V of J920) 

557 , Bales /or decision «f disputes as to validity of eh 


P. SHAMSUDDIN SAI1IB BAHADUR 
—Respondent. 
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Chairman, who was ,ho 


Oh^-V" , ;;- Clwidc f 1 r i,s5f "hether^e KnS 

U ' ,K ’* s • eject ion or refusal of a 


jf " -,s no, ]>ro].‘-r, anVlTl.e result of he ffiSS 

^TS Hy ,^y , tl,ea ' hy ' * “v «?2£S 

sen t o • ' Cra f,esh ? ne - OT . «f the result of the 

il l .1 o n : aj , only ,0 ano ‘her candidate 
iol i'| d ml ca!ldlda,t dul >' elected. [p. 773,' 

n,te Jhf n :lU ,- r °, f . a decision as to the validity of a 

f cturning 

fiKS 733 at ** 

„, I !:VX ht p t 0 ' nt " f v , le "' from which the question of 
e lv'ii y n,v v,,t S hy ballot is to he considered bv 
the oiling Olhrer is to sec whether any reasonable 
ground has been shown for concluding that bv the 
marks on the voting paper, the voters might be 
identified, [p 773, col. 1] 

Where on a ballot paper, besides the cross mark 
against the name of one of the candidates, there were 
lines scoring out the names of the other candidates 
und the Election Court held that the vote was valid : 

//e/7, on revision, that the decision on the question 
of the validity of the vote was within the jurisdic- 
tion of the Election Court, and that there was neither 
lack of jurisdiction nor irregular exercise of it, which 
would give the High Court authoritv to interfere 
under s. 115 of the C. 1\ C. [p. 773, cols, 1 <fc 2 ] 

Where the description of a voter on an Electoral 
Roll was “Murugesan, titter" and a person who cor- 
responded to the description presented himself for 
voting and was allowed to do so but on an election 
petition it was sought to be shown that there was 
another person who corresponded to the description 
in the Electoral Roll and. therefore, the vote as 
recorded was invalid, but the Election Court held the 
KOte to be valid: 

Held, that there was no irregularity and that in the 
absence of proof that the person who voted was not 
\ he voter mentioned in the Electoral Roll, there was 
*io ground for interference in revision. |p. 773, col. 2.J 

b Petition, under s. 107 of (lie Government 
India Aot, 1915, and s. 115 of Act V of 
‘".OS, praying the High Court to revise an 
^jerof the Court of the Subordinate Judge, 
^“-.chinopolv, dated the 23rd December 1924, 
Ln 0. P. No. 31 of 1924 on its tile. 

A. Krishnasuami Iyer, for the Peti- 


m,;. 


the 


fo.Mr. T. V. Iiamanulha Iyer, for 
Respondent. 

JUDGMENT.— Tljis civil revision 
petition is a petition praying that this 
Court will interfere and set aside a finding 
of the Election Court of the Subordinate 
Judge of Tiichinopoly in the matter of an 
election petition before it. At an election 
for a Councillor for the first ward in Tri- 
chinopoly Municipality held on 26th Sep- 


■ i,, y oic.'uon court •* he latter filed an Election Petition 
•Jiether the Iteturning ln tn . e subordinate Judge's Court and on 

ZW’ the Subor< i inate Judge decided 
that the correct number of valid votes was 

r forthe respondent and 71 for the peti- 
tioner and declared the respondent 
duly elected. The petitioner applies for 
revision of the finding and declaration. 

Only two points are pressed before me 
firstly that the votes, Exs. G and G-l, are 
invalid votes, and were, therefore, wrongly 
counted in favour of the respondent and 
secondly, that the vote of P. W. No. 5, one 
Muruiesan, was not a valid vote. 

As to the first point Exs. Gand. G-l appear 
to show, besides the cross maiks against the 
name of the respondent, lines scoring out the 
names of the other candidates. The Re- 
turnmg Officer did not take these votes into 
consideration in respondent’s favour ap- 
parently because of these lines. The 
Election Court held them to be valid ir.spite 
of these lines. Before me, the petitioner 
contends that the Election Court had no 
jurisdiction to go behind the decision of 
the Returning Officer in a matter of this 
kind, that the Election Court is not a Court 
to which any authority is given to decide, 
as a question of fact, whether a vote is or is 
not valid, and that the proper scope of the 
Election Court's jurisdiction is limited to an 
enquiry whether the Returning Officer had 
or had not exercised the jurisdiction vested 
in him of deciding whether or not a vote 
was valid; in other words petitioner con- 
tends for the position that in the matter of 
the validity of a vote, the Returning Officer 
is the final authority. This contention 
seems to me justified neither by the Rules 
governing the conduct of the election or 
enquiries by the Election Courts nor by 
reported decisions of Courts of Law, either 
in this countiy or in Great Britain. Rule 
11 of the rules for the decision of disputes 
as to the validity of an election held under 
the Madras District Municipalities Act, 19.0, 
clearly lays down that, in an enquiry of 
this kind, the Election Court has to decide 
whether or not “the result of the election 
has been malei ially affected by the impioper 
reception or refusal of a vote’’. To restrict 
this to an enquiry whether the Return- 
ing Officer's reception or refusal of a vote 
was or was not within his jurisdiction is tq 
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of jurisdiction nor irregular 
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make the rule almost otiose. 1 he Rule 
plainly gives the Election Court jurisdic- 
tion to decide for itself whether the Re- 
turning Officers rejection or refusal of 
vote was proper, and, if it was not proper, 
and the result of the election has been 
materially alfected thereby, it may set 
aside the election and order a fresh one, or, 
if the result of the scrutiny is to give a 
majority to another candidate, it may 
declare that candidate duly elected. The 
case-law referred to by the petitioners 
learned Vakil seems to me to be entirely 
against him. The leading case on the 
point in Woodward v. Sursons (1) distinct- 
ly lays down that the decision in each case, 
namely, whether a ballot paper is void or 
not, is, “upon a point of fact, to be decided 
first by the Returning Officer, and after- 
wards by the Election Tribunal on peti- 
tion" and the Election Court proceeded in 
that case to decide for itself, whether or 
not certain marks on the ballot papers did 
or did not invalidate the votes. The same 
ccursc was followed in the Stepney case 
(2) and the Wigtown case (3) and numerous 
other cases might be quoted to the same 
effect. Section 2 of the Ballot Act, 1872, 35 
and 36 Viet. Oh. 33 distinctly lays down 
that "the decision of the Returning Officer 
as to any question arising in respect of any 
ballot paper shall be final, subject to 
reversal on petition questioning the election 
or return." It has not been suggested 
and no authority is quoted before me for 
the proposition that the law is different in 
this country. Election Courts in this 
country have from time to time in deciding 
such questions as to the validity of votes 
held a scrutiny of votes, etc.,andIdo not 
re-call any instance in which their jurisdic- 
tion to do so has been questioned. It is 
plain that the lower Court had ample juris- 
diction to decide, as a question of fact, 
whether Exs. G and G 1 were valid votes. 
It has considered the question of their 
validity from the right point of view, namely, 
whether any reasonable ground had been 
shown for concluding that by the marks 
on the votes, the voters might be identi- 
fied, and decided that they could not, and 
it held that the votes were valid. Such a 
decision was within its jurisdiction, and 
there is in that decision neither lack 


exercise 

of jurisdiction, which would give this 
Court authority to interfere under s. 115 
of the C. P. 0. It cannot be reasonably 
contended here that this Court has to decide 
for itself on the question of fact as to 
whether the voles were or were nut invalid. 
This Court, in a civil revision petition, 
has only to see that the lower Court exer- 
cised its jurisdiction properly. I find, 
therefore, that there is nothing to be said 
in favour of the petitioner's first point. 

As to the second point, the question of 
fact for decision was whether P. W. Xo, 5 
was or was not entered on the Electoral 
Roll as a voter. The petitioner urges that, 
as both P. W. Xo. 5 and R. W. Xo. 3 
answer to the description, namely, “Muru- 
gasen fitter," therefore, the Roll so far 
as this name is concerned, is a document 
ambiguous or defective, within the mean- 
ing of s. 93 of the Indian Evidence Act, 
which prohibits evidence being taken to 
remove ambiguity or defect. I do. not see 
what application s. 93 has to this case. All 
that the Polling Officer had to see when 
the voter presented himself to him was 
whether the name of the voter was on the 
Roll. It cannot reasonably be contended 
that the Polling Officer has to wait to the 
end of the day in respect of every vote in 
order to see if any one else of the same 
name appears and claims that he is the 
voter on the Roll. P. \V. No. 5 appeared to 
vote. His name corresponded with I he 
name on the Roll and he was allowed to 
vote. There was no irregularity in the 
procedure. It was open to the petitioner to 
prove, that P. W. Xo. 5 was not the person 
on the Roll; but that he did not do; nor 
does R. W. No. 3 claim that he is the 
person on the Roll. There was no lack of 
evidence on which the lower Court could 
conclude that P. W. No. 5’s vote was 
valid; and there is no case here either for 
interference under s. 115, C. P. 0. 

I, therefore, dismiss the petition with 
costs. 

V. N. V. 

s. u. Petition dismissed. 


(1) (18751 10 0. P. 733 at p. 718; 41 L. J. C. 1>. 293; 
12 U T. 887. 

(2) 4 O'M. & H. 37. 

(3) 2 O’M. & H. 215. 
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ACHOI.A SONDAR1 DP.Iil 

CALCUTTA HIGH COURT. 

Appeal from Api-ei.i.atb Decree No. ISIS 

op 1922. 

March 17, 1925. 

Present: — Mr. Justice Suhrawardy and 
• Mr. Justice Duval. 

Srimati ACHOLA SILNDARI DKBI— 
Defendant No. 3 —Appellant 
versus 

Srimati DOMAN SUNDARI DKBI— 
Plaintiff and others— Pro forma 
Defendants— Respondents. 

him itnl ion Act (IX of I'JtiSi, s. jn— Interest, pay- 
incut towards— Character of payment, proof of "As 
such ", "person liable to pay \ meaning of— C'-mort- 
gagor, payment by L.ctension nf limitation Transfer 
of Property .1*-/ i IV of Issj i, y. Mortgage 
Attestation , proof of— Scribe, whether attesting wit- 
ness. 

Wlit'i'o n payment L mailt* townnls n ilcM but 
then* is not liinu t<» show uln*th<T it was mrnle in 
respect of prim-ipjil or interest, the Conn is entilM 
to find out on the evidence for what j>ui p«*s<* tin* pay- 
ment was made. p. 77 1, col. 2.| 

Hem Chandra U is was v. Puma Chandra Mookerjec, 
35 1ml. Cas. (’,38; 1 1 C. 5f. 7; 22 C. \\\ X. 100 and 
Cham Chandra lihattacharjec v. Karam Huxo Sikdar, 
43 1ml. Cas. 812; 27 C. L. •!. 141. referred to. 

The expression 'ns such in s. 20 of the Limitation 
Act means that the payment must he made on 
account of interest which may he proved from the 
circumstances of the case from which payment as 
interest may la* distinctly inferred and may lie estab- 
lished by evidence. [ibid.\ 

The expression ‘person liable t*» pay in s. 20 m 
the Limitation Act does not mean tlu* entire body of 
persons liable to pay the debt but each individual 
debtor who would be liable for the whole debt. 

( nder the law each co-mortgagor is liable for the 
entire debt secured bv the mortgage, and a payment 
bv any one of them towards interest would operate to 
extend limitation, [p. 775. col. L] 

It cannot be saidas a matter of law that a scribe 
cannot be an attesting witness of a mortgage-deed. 

It is a question of fact which must be determined by 
a Court of fact, [ibid.] 

Appeal against a decree of the Subordi- 
nate Judge, Burdwan, dated the 20thof Feb- 
ruary 1922, modifying that of the Acting 

Munsif, Additional Court at Katwa, dated 

the 6th of August 1920. 

Balms Iicmtndra Nath Sen and Gopendra 

Noth I)ns, for the Appellants 

Mr. Mahendra Nath lloy and Babu Cham 
Chandra Ganguly, for the Respondents. 

JUDGMENT. 

Suhrawardy, J.— This is an appeal 
l,v defendant No. 3 arising out of a mort- 
gage suit brought by the plaintiff on a 
mortgage dated the 2nd Jaistlia 1301. ( 899) 
i -x ecu ted by defendant No. 1 and one Lakhan 
Chandra l)ey since dead. The defendant 
v , i is a transferee of Lakhan s interest in 
I |,e mortgaged j>ropei ties. 'Ihe plamtift 
purchated the mortgage m 1919 and brought 


r. DOMAN SUN DART DERI. [90 I. C. 192SJ 

a suit on it for recoven- of amount then 
due thereon by a sale of the mortgaged- 
p roper tics. The defendant No. 1 admitted 
the mortgage and his liability under it; 

I lie defendant No. 3 among other pleas 
raised the plea that the suit was barred by 
limitation. The plaintiif's case was that 
several payments were made by the debtors, ~ 
the last being a payment of Rs. 30 in 1908.- 
The First Court did not believe this pay-- 
ment and dismissed the plaintiff’s suit as 
against all the defendants except defendant 
No. 1. i »n appeal the learned Subordinate 
Judge has found that the payment of 
Rs. 30 was proved and that the amount was 
paid an account of interest. On this finding 
he decreed the plaintiff’s suit in full 
against all the defendants. 

Several points have been taken before us- 
in support of t he appeal. It is first argued 
that as the endorsement of this payment- 
of Rs. 30 on the hack of the bond does 
not show that the payment was made on- 
account of interest, the Court below was 
wrong in law in allowing the plaintiff to 
prove by oral evidence that the payment 
was made on account of interest. This 
point seems to be concluded by authority 
and cannot be raised now. In the case of- 
Hem Chandra Biswas v. Puma Chandra 
Mookerjee (1), it has been held that where 1 
payments are made for the debt, but there 
is nothing to show whether they have been 
made in respect of the principal or interest, 
the Court is entitled to find out on the; 
evidence for what purpose the payments 
were made. The same view was taken in 
the case of Charu Chandra Bat tacit dr jee 
Karam Buxa Sikdar (2). There are other 
decisions on this point and it must now be 1 
taken to he firmly settled that the words “as- 
sucli" in s. 20 of the Limitation Act mean- 
that the payment must be made on account, 
of interest which fact may he proved from' 
the circumstances of the ease from which 
payment as interest may be distinctly 
inferred and may be established by evi- 
dence. In the present case the endorsement 
shows the payment of Rs. 30 over the-- 
signature of Lakhan Chandra Dey. The- 
learned Judge has found that at the time 1 
when this payment was made there was*- 
about Rs. 230 due on account of interest and 
principal. Deducting the amount of prin- 
cipal the balance was due on account of 
interest. This fact was taken into con- 

,1. 35 1ml. Cas. 0.TS; I I C. '>67; 22 C. W. N. 190. 

i2> 13 ln.l. Cas. 5>12; 27 C. L. J. Mb 
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federation in believing other evidence that 
the amount was paid on account of interest. 

He further remarked that no body on the 
side of the defendant said that the payment 
was made on account of principal. On a 
Consideration of the evidence and the 
cifcumstances of the case he says a3 
follows: “I, therefore, see no reason to 
disbelieve the plaintiff’s evidence that Ks. .HJ 
was paid on account of interest lias 
finding based on the evidence decides this 

point.' 1 * r 

The next question raised is that according 
to s. -20 of the Limitation Act, the payment 
must be made by the person liable to pay 
the debt : and as there were two mortgagors 
in order to bring the case under s. 20, the 
payment must be made by both the mort- 
gagors together and that payment by one 
only was not such as was contemplated by 
that section. No authority has been cited for 
this proposition of law which to my mind 
is a novel one. There can be no question 
thatLakhan, one of the mortgagors, was a 
person liable to pay and that he could not 
only pay his share of the debt but could 
have paid the entire debt under the mort- 
gage-deed ; and under the law every mort- 
gagor is liable for the entire debt secured 
by the mortgage. I do not think that the 
expression ‘person liable to pay’ means the 
entire body of persons liable to pay’ the 
debt. 

The third point argued is that the bond 
was not properly and legally proved. This 
poirtfwas raised in the defendants’ written 
statement and an issue was joined in the 
First Court which was in these terms '• 
“Was the bond in suit executed and 
attested according to law” ? The learned 
Trial Court .went into the evidence and 
found that it was duly executed and attest- 
ed.-' He mainly relied upon the evidence 
of the scribe who proved execution of the 
document. The plaintiff appealed against 
that portion of the decree of the First Court 
which dismissed the suit as against defend- 
ants Nos. 2 to 1 but these defendants did 
not prefer any cross-appeal or in any way 
object to the finding of the First Court on 
this 1 issue. It cannot be said as a matter of 
hwthkt a scribe cannot.be an attesting 
witness. It is a question of fact which must 
ha determined by a Court of fact. We have 
not 1 the advantage of the view of the Court 
of Appeal on this question and we do not 
think' that -we : should' b? justified in allow- 
ing the appellant to raise this question in 
* 
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appeal for the iii i rime i" 'Ids C-ml. Hut 

a prayer was made I lmt the case might be 
1 . : o . (Yuirf for rial 


sent to the lower Appellate < ;\"rt for trial 
of this issue. We do not Hunk that w. 
should be justified in granting tins prayer. 
The defendants did not elioo^ to ‘mm 
exception to the finding of the I ml < cm i ' 
and it must be taken that they had acquit* 
seed in it. This quest ion cannot, th-refor.-, 

be re-opened at this stage. 

It is lastly contended that tl.cre should 
have been no personal decree against 
the appellant. It seems to us that this 
"round is taken on a misread imr of the 
decree passed in the Court belo.v. There can 
be no personal decree as is evident from 
the length of time between the execution ol 
the mortgage and the institution of the 
suit. The decree directs 'the defendants to 
pay the amount of the claim with costs ol 
the suit and interest within three months 
from the date of the decree, failing which 
the decree shall be made absolute and the* 
decretal amount should be realised from’ 
the sale of the mortgaged properties. This' 
decree cannot be considered as a personal 
decree against the mortgagors. 

All the points taken on behalf of the 
appellant fail and this appeal is dismissed- 
with costs. 

Duval, J.— I agree. 

7 k Appeal dismissed,' '■ 


MADRAS HIGH COURT. 

Second Civil. Appeal No. 51$ of l!l22. 

February 11, 1925. ' 

Present: — Mr. Justice Odgers. 

YE N DLUUI NAGABH US 1 1 AN AM. 

MINOR, lir FATHER AND NEXT FRIEND, 1 

YENDLURI CHE N GAY Y A— P i. a i n tiff— 

Appellant '■ 

versus 

YENDLURI JAGANNAIKULU and i 
others -Defendants Nos. 1, 2 and 4— < 

Respondents. m 

Procedure— •htd'imciil I'lltgiii-j of. /xirtif 

— Admission denied • /uric it?. . 

Whore n Judge states in his judgment that one of 
the parties through his Vakil made an admission in 
respect of an important fact, if the party affected 
desires to raise the contention that no such admission 
was made, it is his duty to apply to the-Judeit 
immediately for a lvei.-w of the judgment when the 
matter is fresh in t ho minds both of the Judge and 
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a - kl . an< not 10 wait fo >’ along time to get 

affidavits from gentlemen at the Bar as to what took 
place in Court. |p. 777, col. 1.] 

.Vmf/iu Sudan Chowdhri v.Chandrabali Choxdhrain, 
m I ,?. d \? a - S ,„ 527; G L W «7; *'l C W. N. 897; ,1917) 
yj* v V.),Sarat Chandra Maid v. Bibhalad 

Debt, f.6 Inn. I 'as. 133; 31 C. L. J. 302. and Mina Sham- 
shn Jiakadur\. Munthi Kuni Behari Lai. 3 M. L. T. 
21_;^ 12 C. \\ . X, 2,3; 7 C. L. J. 414, relit d on. 

Second appeal against a decree of the 
District Court, Guntur, in A. S. Xos. G 8 
and 09 of 1921, preferred against that of 
the Court of the Second Additional Subor- 
dinate Judge, Guntur, in 0. S. No. GO 
of 1919 (0. 8 . No. 61 of 1919, Temporary 
Sub-Court, Guntur). 

Mr. B. Somayya, for the Appellant. 

Mr. C/t. Iiayhava Rao,ior the Respondents. 

JUDGMENT.— This is an appeal from 
the District Court of Guntur, in 0. S. Xo. GO 
of 1919, on the file of the Second Additional 
Subordinate Judge of Guntur. 

The suit was brought by a minor (the 
plaintiff) for the recovery of ceitain jewels, 
specified in the A Schedule and for the re- 
covery of promissory notes, eight in number, 
specified in the B Schedule. 

1 have, in appeal nothing to do with the 
jewels, but only with five of the eight 
promissory notes. Three of the promissory 
notes have been found to belong to the 
4th defendant, Durgamma; and in fact 
stand in her name. The other five do not 
stand in the name of the 4th defendant; 
and the plaint asserts that the promissory- 
notes were endorsed in favour of the 4th 
defendant, by one Lakshmidevamma, who 
died in 1919, having survived her husband, 
who died in 1903. The plaintiff, a son 
adopted by Ramakrishnamma and Laksh- 
midevamma, was their heir, after the death 
of the latter. 

The written statement of the first defend- 
ant, who is the father and guardian of the 
4th defendant, states:— 

•‘The case and jewels, etc , given to the 
4th defendant by her father and her hus- 
band had been given away for interest, by 
the said Lakshmidevamma and she was 
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dexamma and that they were duly endorsed 
in favour of the 1 st defendant, as guar- 

10 H oftlie ‘ ilh defendant on 5th January 

X vl J. 

On appeal to the District Judge, on this 
point lie held, although he did not believe, 
that consideration for the five promissory 
notes in question was provided from Dur- 
ga i n ma’s money, on the ground, that the 
practice of Lakshmidevamma seems to have 
been to keep her monies and that of 
Durgamma separate, still, the reason, 
why Lakshmidevamma might have endors- 
ed over the promissory notes to the 1 st 
defendant, was to enable him to find funds, 
for getting a re-transfer of the properties 
sold by the 4th defendant’s husband, who 
seems to have been a man of reckless cha- 
racter, for very much less than what they 
were worth. 

Now, Mr. Somayya, for the plaintiff- 
appellant, complains that there were no 
materials, in the case set up by the 
plaintiff, on which the District Judge 
could find as he did. But, I think, that 
a perusal of that portion of the written 
statement, para. 3, is sufficient to displace 
this argument, as also reference to issue No. 
3: “Whether the promissory notes in Sche- 
dule B, other than items Nos. 6 , 7 and 8 , 
were assigned to the 4th defendant ? Is the 
assignment valid and binding on the 
plaintiff"? Both the alternatives, set out 
in the written statement, are discussed by 
Subordinate Judge, in paras. 29 and 30 of 
his judgment, and, therefore, they must 
have been presented and argued before the 
Trial Court. 

Secondly, there is a very important state- 
ment by the learned District Judge in 
para. 17 of his judgment:— 

“It is conceded before me that if these 
assignments are found to be genuine, the 
plaintiff does not contest the validity of 
the assignments, on the ground that the 
consideration for the. promissory notes 
formed part of Ramakrishnamma’s estate." 

Now, this is a very important admission 


improving or increasing the same and get- 
ting promissory mAes at first executed in 
favour of the 4th defendant. When later 
on, they were to be executed again she got 
the pro-notes Xo 3 . G, 7 and 8 executed in 
favour of the 4th defendant." 

Now with regard to the other five, it is 
pleaded that consideration for them was 
t .i.l, cr the jewels of the 4th defendant, or 
the personal stridhanam of Lakshmi- 


and in fact, practically conclusive as re- 
gards the appellant’s case. The hearing 
before the learned Judge was on 8 th Octo- 
ber 1921. judgment was pronounced on 9th 
November, the grounds of appeal were 
prepared on 17th April 1922, and the 
second appeal was presented on the follow- 
ing day. 

Now, three affidavits have been filed, by 
one side or the other, as to the facts of this 
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admission having been made. As I have 
said mrrethan once, I very much deprecate, 
having to decide on the trustworthiness of 
statements made on one side or the other, 
by gentlemen of the Bar. My training and 
my own feeling i3 to accept without reserve 
anything, that is said by a gentleman in 
the position of a i akil. I sav this, in 
order to show my unwillingness to go into 
the matter, which has been raised in these 
affidavits. The gentleman, who appeared 
for the plaintiff, in the hearing of the appeal, 
was Mr. M. Kalidas, a High Court Vakil; 
while Mr. Seethapathi Rao appeared for 
the 3rd respondent and Mr. Nagabhusha- 
nam, Pleader for the 1st respondent in 
A. S. No. 69 of 1921. Mr. Kalidas was not 
present, on all the days, when the appeals 
were heard and, therefore, his statement 
that neither he, nor the appellant’s guardian 
made the admission in question may be 
safely accepted. Mr. Seethapathi Rao 
states that the admission was made by 
Mr. Nagabhushanam, in reply to a pointed 
question by the Court, during the hearing 
of the appeal, when Mr. Kalidas was absent 
at Bapatla. Mr. Nagabhushanam states 
that he does not remember any such admis- 
sion being made and he is perfectly certain 
that such admission could not have been 
made by him. In the face of this evidence, I 
cannot say, that the learned Judge’s state- 
ment has been in any way shaken. 

There is authority, to which f have been 
referred, viz., Madhu Sudan Chowdhri v. 
Chandrabati Cliowdarain (1) and other 
cases [Sam* Chandra Maiti v. Bibhabati Debi 
(2) and Mirza Shamsher Bahadur v. Kunj 
Behari Lai (3)] to show that what the appel- 
lant should have done, as soon as he found 
such a damaging statement, in the judg- 
ment of the learned Judge, is this:- He 
should have asked the learned Judge for 
a review of his judgment, when the matter 
was fresh in the mind both of the learned 
Judge and the learned Vakils and not 
have waited, as he did, for one year and 
nine months, to get affidavits from gentle- 
men one of whom did not remember any- 
thing about it. I think, therefore, that the 
admission must stand. 

It seems to me that the other points, 
raised by Mr. Somayya, need not bs dealt 
with bjr me. It is a little anomalous that 

(1) 42 Ind. Oas. 527; 6 L, W. 437; 21 0. W. N. 807; 
(1917) M W. N. 518 (P. 00. 

(2) 63 Ind. Gas. 433; 34 C. L. J. 302. 

(3) 3 M. b. T. 212; II 0. W. N. 273; 7 O. L. J. 414. 
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the complaint should be now, that the 
finger-print expert was not called, for, 
when the defendant wanted to call him 
the application was opposed by the plaint- 
iff. The same remark applies to Ex S. 

The whole question discussed in para. 16 
apparently goes to the credit of L). W. No. 3, 
who was cross-examined, regarding the 
date of Ex. S. However, these two last 
points are questions of evidence and ques- 
tions of fact and I am not disposed or 
entitled to go into them in second appeal. 

I, therefore, think that the second appeal 
must be dismissed with costs. 

V. X. V. 

s. d. Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Appei.laie Decree No. 514 

of 1922. 

June 23, 1925. 

Present:— Mr. Justice Ross. 

RAMKHELAWAN SAHU and another 

— Defendants Nos. 1 and 2— Appellants 

versus 

Lala KULDIP SAHAY and others - 
Plaintiffs— Respondents, 

Landlord and tenant—' "Kharij jama”, meaning 

Prima facie the expression “ kharij jama" imports 
that the owner of the kharij jama land is an independ- 
ent proprietor and does not hold under the zemindar. 
[p. 778, col 2.] 

Appeal from a decision of the Subordi- 
nate Judge, Arrah, dated the 23rd Feb- 
ruary 1922, affirming that of theMunsif, 
Sasratn, dated the 2nd June 1921. 

Messrs. S. M. Mullick and N. N. Sinha, 
for the Appellants. 

Messrs. Akbari, Rai T. N. Sahay and D. 
N. Vcrma, for the Respondents. 

JUDGMENT. — This is an appeal from 
a decision of the learned Subordinate Judge 
of Arrah affirming a decision of the Munsif 
granting a decree to the plaintiffs in a 
suit (so far as is now material) for a decla- 
ration that they have a right of way from 
their garden, plot No. 254 of Khata No. 45 
to the Local Board road in village Rajokher 
over plot No. 2-15 belonging to defendants 
Nos 1 and 2 which intervenes between the 
garden and the road. 

Defendant No. 7 is the landlord and he 
did not contest the suit. Defendants Nos 
1 and 2 who did contest the suit had 
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Ink-m settlr-ment of plot No. 2-15 from de- 
fendant No 7 in 1918. The suit was brought 
in 1920. 

The main contention on behalf of the 
appellantsdefendants Nos. 1 and 2 is that 
the Courts below have erred in holding 
that the plaintiffs have acquired this right 
of way by prescription, because they are 
tenants of defendant No. 7 and could 
neither prescribe against their landlord nor 
against defendants Nos. I and 2 who are 
tenants under the landlord. It is contended 
that for two years before the suit plot 
No 245 was iii settlement from the land- 
lord and before that it was parti and that 
consequently the plaintiff must have pre- 
scribed against their landlord and his 
tenants and that this is impossible in law 
This argument rests on the fact that in the 
Record of Rights the plaintiffs are recorded 
in the khatian , and it is argued that, there- 
fore, they must he tenants of the landlord. 
The Record of Rights shows that the plaint- 
iffs’ ancestor purchased the land in 1819 
and that the land is kharij jama. The 
Munsif took the view that this meant that 
the land was excluded and not settled with 
the zemindar at the time of Permanent 
Settlement and that the title of the plaintiffs 
was therefore, independent of that of the 
zemindar of the village. The learned 
Advocate for the appellants referred to s. 3, 
cl (3) of the Bengal Tenancy Act where 
“Tenant” is defined as “a person who holds 
land under another person, and is or but 
for a special contract would be, liable to 
pay rent for that land to that person. 
Reference was also made to Gokkul Saliu 
v Jodu Nundun Ron (1), where it was held 
that a rent free brahmotar sanad operated 
ns a special contract but for which the 
Irak motor dars would be liable to pay 
rent and that the brahmotardan were 
tenants within the meaning of the 
Act Now while it is quite clear 
that the mere fact that no Tent is 
paid does not necessarily mean that the 
plaintiffs are not tenants of the landlord 
and while the fact that they are entered 
in the khatian to some extent supports the 
argument of the appellants, yet .the case, 
really turns on the effect of the entry 
kharij jama." In Wilson’s Glossary ( kha- 
rij jama" is translated as meaning sepa- 
rate lor detached from the rental of the 
State as lands exempt from rent or of 


<:. ;:'t, b Iwi. Dec. in- s.< 102.1 
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which t he revenue has been assigned to 
individuals or institutions." In N. James-’ 
Settlement Report of Patna kharij jama is 
defined as “land allowed free to zemindars 
as reward for some special service, by a 
Provincial Governor, and so to be distin- 
guished from altamga grants." Prima 
facie, in my opinion, the word imports 
that the owner of the kharij jama land is 
an independent proprietor. The land has 
been included within the zemindan of 
defendant No 7, but it lias evidently never 
been resumed and could not now be 
resumed and consequently the relation of 
landlord and tenant does not exist between 
the parties. In his judgment the learned 
Subordinate Judge has merely referred to 
the finding of the Munsif on this point 
and has not discussed the matter further 
evidently, as appears from a later passage 
in the judgment, because it was not argued 
before him. I see no convincing ground 1 
for holding that the Munsif was wrong in- 
deciding that the plaintiffs had a title in- 
dependent of the zemindar with regard to 
this land. This view also 'finds some’ 
support from the consideration that the 
landlord did not contest the case. * 

It was also argued that the plaintiffs had' 
not proved that they used this path as of 
right and that there is no evidence of this. 
The learned Munsif went into this part of 
the case fully and came to the conclusion 
from the nature of the user that the enjoy- 
ment had been as of right. The learned: 
Subordinate Judge disbelieved the evidence 
that was given by the defendants that the' 
user had been with the permission of the 
landlord and found that the evidence of 
the plaintiffs’ witnesses proved that the 
user of the passage by the plaintiffs was 
as of right. This was an inference which: 
it was open to the Courts below to draw* 
and I see no reason to doubt the correct- 
ness of their finding. 

The appeal is dismissed with costs. 

7 K Appeal dismissed. ‘ 
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■ OUDH JUDICIAL COMMIS- 
; SIONER’S COURT. 

First Execution oe Decree Appeal >•. <ju 

of 1925. 

September -1, 1925. 

Pment:— Mr. Wazir Hasan, A. J . Cl, arid 
Mr. Simpson, A. J. C. 

AMEER MIRZA BEC.-<Jih*;mext- 
Debtor— Appellant 
versus 

• M. HUT PERSHAD-Dkcref.- 
Holder— Respondent. 

. Oudh Civil Digest, s. Sit-Title chimed hi inherit- 
ance^Com promise- Antecedent title recognized - 
"Ancestral land". 

If ;i dispute in which a p-rsmi ■ hums t<> sue-wu In 
certain landed property by right of ioheritam e. I>ased 
on an alleged custom, results in a compromise which re- 
cognises the claimant's antecedent title t<> tin-property,- 
his interest in such property is "•lireclly «>r indirectly 
inherited", and, lliercfore, "anccslial In ml witlunjlie 
meaning of s. 279 ,<n of the Oiulh Civil Digest. |p. <m. 
cols: I & 2.] . , . 

First appeal against an order of tlie 

First Additional Subordinate Judge, Luck- 
now, dated the 17th April 1925, in Execution 
Case No. 10G of 1924. 

Mr: R. K. Bose , for the Appellant. - ■ 

'Mr. Hargobind D.ayal Sriraslava, for the 
Respondent. ' • 


JUDGMENT.— The respondent, Babu 
A'dit Prasad, holds a decree for a sum 
of Rs. 61,814 odd against the appellant, 
Amir Mirza Beg. In execution of that decree 
he desires to sell through the Civil Court,- 
which passed the decree, one-third share 
in the following properties . as belonging 
to his judgment-debtor, the appellant :— 

-(1) Lands in Malihabad. 

(2) t Shops and houses in Mirzaganj in- 
the town of Sandila. 

■ (3) Ascertain number • of villages com- 
prised within the taluqa of Aurangabad: 
in the District of Sitapur. 

(4) A bungalow in Sitapur. 

• (5J Shops in Thomsonganj in the City.' 
of Sitapur.- “ 

• (G) A house and certain shops in Grig- 
ganj, in Sitapur. 

Against the- proceedings in execution 
of the decree the only objection . taken - 
by- the judgment-debtor was that the exe-: 
cutiomPf the decree should be transferred, 
to the Collector under the notification of 
thfe- ‘Local Government No. 1887-1-238,1 
dated the 7th October 1911. This notifies 
atibn is incorporated in paras. 178 and 179 
of -the Oudh Civil Digest.' The notification 
is that “the execution of decree in case 
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in which a Civil Court has ordered an f 
ancestral land situated in the l nited 
Provinces of Agra and Oudh or any mterest- 
in such land to be sold shall be transferred^ 
to the Collector." The contention of the- 
iudcment-debtbr is that the immoveable 
property which the decree-holder desires-, 
to sell is ancestral land within the 
meaning of the notification. This con- 
tention has been rejected by the Court- 
below. In appeal before us it is reileiatecb 
on behalf of ibe judgment-debtor. 

At the hearing of the appeal the appel- 
lants learned Pleader abandoned hisconten- 1 
tion in respect of all properties except the- 
villages comprised within the Aurangabad- 
estate. Our decision, therefore, must govern 
the question as to the judgment-debtor s- 
iuterest in t hose villages only ! 

According to para. 179 of the Oudh- 
Civil Digest the term “ancestral laird" in* 
the notification mentioned above means.— 
“(u) land, forming a mohnl or share in 
or portion of a maltol which has been 1 
owned continuously, in Agra from the first/ 
of January 1;G0, or in Oudh from the 
Summary Settlement of 185S-1859 or from- 
the conclusion of the first Regular Settle-- 
ment, by the proprietor, which term 
shall include an “under-proprietor” itf* 
Oudh as defined in s. 15 of the United 1 . 
Provinces Land Revenue Act, 1901, or by. 
the person or persons from whom such: 
proprietor has directly or indirectly in- 
herited such land; 

■ib) land forming an estate or part of an* 
estate as defined in the Oudh Estates AdV 
1869". • 

In the present case we are not concerned 
with the els. (c) and (d). Those clauses 
have consequently not been reproduced ! 
in this judgment. The argument advanced • 
on behalf of'dlie judgment-debtor is that* 
his one-third interest sought to be. sold is 
ancestral land within the meaning given* 
to it in each of the els. («) and (6). Wei 


. — : — : v / ■ ■ — 

propose first to dispose of the argument 
founded on cl. (6). . « 

We are of opinion that -the learned'! 
Additional Subordinate Judge, from whose 1 
order this appeal has been preferred, isT 
right in his conclusion that the property' 
in question, does not fall within ql. (6). 
The estate of Aurangabad within ; which:, 
the villages in question lie was held as! 
an estate within the definition of., that* 
term as given in the Oudh Estates' Act ^ 
I of 18G9 by Mirza Agha Jan whose imhn 
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"•as entered at No. 77 of the First List 
an I at No. 28 of the Second List of the 
lists prepared under s. 8 of the Act. He 
died on the 18th June 1875 and was succeed- 
ed by his eldest surviving son, Muhammad 
Ali Beg, under a bequest made by him. 
Agha Jan's eldest son, Nawab Ali beg, 
had predeceased him. Nawab Ali Beg’s son 
Hamid Mirza Beg had come into existence 
at the death of Agha Jan and is still 
alive. Amongst the sons of Agha Jan next 
to Muhammad Ali Beg in the order of 
seniority was his son, Ali Mirza Beg. The 
appellant, Amir Mirza Beg, is the son of 
Ali Mirza Beg. The youngest son of Agha 
Jan is Ahmad Mirza Beg. A suit brought 
by Hamid Mirza Beg against Muhammad 
Ali Beg claiming title to the Aurangabad 
estate by virtue of the rule of succession 
laid down in Act I of 1861) failed. A Bench 
of this Court held that Muhammad Ali 
Beg acquired title to the estate under the 
Will of his father and that in his hands 
the taluqa of Aurangabad by reason of 
the provision ofs. 15 of Act I of 1869 ceased 
to be an estate within the meaing of the 
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names in the Revenue Records bv mutation 
were Hamid Mirza Beg, Amir Mirza Beg, the 
present appellant, and Ahmad Mirza Beg. 
In consequence of that dispute proceedings 
were taken under section 145 of the Cr. P. 
C., also. This controversy was eventually 
settled by a compromise which was in- 
corporated in a document dated the 12th 
July 1909. This document was also regis- 
tered. The proceedings relating to the 
mutation of names and also those which 
arose under s. 145 of the Cr. P. C., were 
concluded in terms of this compromise. 
Those terms are stated in the decision of 
this Court in the case of Bisheshwar Nath v. 
Hamid Mirza Beg (2) and both sides have 
relied on the report of that decision in 
proof of the compromise and its terms. In 
the proceedings which ended with the com- 
promise mentioned above Hamid Mirza Beg 
claimed title to the entire estate by virtue 
of the provisions of Act I of 1869 relating 
to succession. Ahmad Mirza Beg claimed 
the entire estate under the same Will of 
Agha Jan on which Muhammad Ali Beg 
had claimed and established his title to 


Act. The same conclusion was reached 
in a decision of this Court in another 
litigation relating to the estate of Auranga- 
bad. A certified copy of that decision 
has been produced in this case and is 
marked as Ex. A-3. We are of opinion that 
the judgment-debtor’s interest in the vil- 
lages in question is not “ancestral land" 
without the meaning of cl. (6) mentioned 
above. This opinion isdirectly supported by 
a decision of a Bench of this Court given 
bo far back as the year 1913 in the case 
of Asghari Khatian v. Raj Bibi (1). 

We now proceed to consider the appel- 
lant’s argument in relation to cl. (a), which 
also we have already quoted. The decision 
turns on the interpretation of the words 
"directly or indirectly inherited." The 
case put forward on behalf of the appel- 
lant is that Amir Mirza Beg should be 
held to have so inherited his one-third 
shaie in the villages in question from 
Muhammad Ali Beg, the last proprietor 
of the estate. The facts necessary in 
relation to this part of the case are as 
follows : — 

i) i the death of Muhammad Ali Beg 
<1 r ites arose a9 to the possession of and 
Bur as ion to the Aurangabad estate. 
AmM.; 1 the claimants for the entry of 

(1, 22 Cas. 2G7; 1C 0. 0. *77. 


the whole estate of Aurangabad. As 
against each of these claimants Amir Mirza 
Beg based his title to the succession of 
the estate as an heir to Muhammad Ali 
Beg under a custom which authorized 
Muhammad Ali Beg to nominate his suc- 
cessor and claimed that he was so nominated 
by Muhammad Ali Beg. The compromise, 
which in other words was a family settle- 
ment, precluded an enquiry into one and all 
of these three claims. The argument on the 
side of the respondentia that the interest 
which Amir Mirza Beg got by virtue 
of the Settlement of the 12th July 
1909 must be taken to have been ob- 
tained by him under a transfer from 
the other two parties to the compromise 
and, therefore, Amir Mirza Beg has not 
‘directly or indirectly inherited’ that in- 
terest. The learned Subordinate Judge 
has accepted this argument of the re- 
spondent. 

It is obvious that if the compromise 
can reasonably be construed to be a 
transfer to one from the other two of the 
three parties to the compromise the re- 
spondent must succeed. In our judgment 
the Settlement of the 1 2th i July 1909 
cannot be so construed. The learned 
Additional Subordinate Judge observes in 
his judgment under appeal that the title 

(2) 43 lad. Cas. 20; 5 O. L. J. 582. 
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of which Ami, Mirza Beg claimed sue- Hale, Kuvar (4), the. Eight Honourable 


cession to the Aurangabad estate “not 
having been established it is clear that 
the judgment-debtor could never inheiit 
the property." But the whole object of 
the settlement was to altogether close 
the doors Of inquiry into the validity or 
otherwise of the claims put forward by 
these three persons and it would be stulti- 
fying the settlement if we were uow to per- 
mit such an inquiry. The conclusion that 
the compromise amounts to a transfer from 
one of the parties to another is clearly 
based on an unfounded assumption that 
the transferor had a title to convey. I he 
settlement in question creates no such 
title in favour of any one of the three 
parties to it. Our interpretation of the settle- 
ment is that the interest which these per- 
sons obtained under the terms of the settle- 
ment was in virtue of the recognition of 
the antecedent claim of each by the other 
or others. This claim, as we have already 
stated, was founded by Amir Mirza Beg on 
his right to succeed by inheritance under 
an alleged rule of custom. That a settle- 
ment of controversy between two persous 
may amount to a transfer from one to the 
other may’be conceded but the Settlement 
of the 12th July 1909 is clearly not of 
that nature. We think that the view 
taken by the learned Judges of the High 
Court of Jhe N.-W. P., who decided the 
case of Lalla Oudh Beharee Lall v. Ranee 
Mewa Koonwer (3) is peculiarly applicable 
to the settlement with which we are 
concerned. It is as follows: 

“The true character of the transaction 
appears to us to have been a settlement 
between the several members of the family 
of their disputes, each one relinquishing 
all claim in respect of all property in 
dispute other than that falling to his share, 
and recognizing the right of the others 
as they had previously asserted it to the 
portion allotted to them respectively. It 
was in this light, rather than as conferring 
a new distinct title on each other; that 
the parties themselves seem to have regard- 
ed the arrangement and we think that 
it is the duty of the Courts to uphold 
and give full effect to such an arrange- 
ment.” In delivering the judgment of 
their Lordships of the Privy Council in 


Sir Montague E. Smith said.- The com 
promise is based on the assumption that 
there was an antecedent title of some kind m 

the parties, and the agreement acknowledges 

and defines what that title is The 
view of the learned Judges of the High 
Court in the case mentioned above was 
adopted and the observation of the Right 
Honourable Sir Montague lv Smith was 
quoted with approval by their Lordships 
of the Privy Council in the case ot khunni 
Lai v. Gobind Krishna Ztaram (j). We 
hold, therefore, that the judgment- debtors 
one-third interest in the villages in question 
is “ancestral land" within the meaning of 
cl. (a) of para. 279 of the Oudh Civil 

We accordingly allow this appeal, set 
aside the order of the lower Court ana 
accept the objection of the judgment- debtor- 
appellant so far as the villages in question 
are concerned with costs in both the 

Courts. , , , 

s D Appeal allowed 

( 4 ) I I. A. 157; 13 B. R. 312; 3 Sar. P. C. J. 354; 
Ralique & Jackson's P. C. N°. 2< (P CJ. 

(5) 10 Ind. Cas. 477: 33 A. 3oS; lo C. 1\ • 545 - 8 

A. L. J. 552: 13 C. L. J. 575; 13 Bom L R. 4-j; MM. 
L T 25- (1911) l M. W. N. 432; 21 M. L. J. b!5, 38 I. 

A. 87 (P. C.). 


CALCUTTA HIGH COURT. 

Appbal from Original Decree No. 155 

of 1923. 

May 13, 1925. 

Present .-—Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Mukerji. 

Bibi JABEDA KHATUN and another— 
Defendants— Appellants 
versus 

Syed MAHOMMAD MOZAFFAtt ALI 
MUSANI and others- Plaintiffs— 
Respondents. 

Muhammadan Law— Wakf— Mutwalli, if can grant 
permanent I east-Lcssec if can acquire adverte posses- 
sion— ‘lstimrnri mokarrari,' meaning of— Landlord and 
tenant— Permanent tenure -Burden of pivof. 

A mutwalli of a wakf estate cannot create a lease- 
hold interest to endure beyond his life unless 
uioii umuaui(io \jl uuw iiirjr uuuuui authorised by the kazi. Ip. 783, col. 2.] 
the case Of Rani Mewa Kunwar V. Rani The lessee of a mutwalli acquires no title by ad- 
verse possession against the succeeding mutwalli , and 
if the latter recognizes the interest of the lessee, a new 
enanoy is thereby created, [p. 783, col. 2; p. 781, col \.] 


[i) i Agra H, 0. 8. 62, 
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1 "/;/« 1 Thirtha Sicami-jal v. Ilahisami en-atpH u-ill.nnt : i ,• . , 

• I (»•> Ind. c«s. 1C1; dS I. a :nr> ,p»-q m w Cleared " itiiout consideration and for a 

X. 1 1 •-> 11 M. l, j. ;;iG; 11 M. $31; 3 r i>. 1 . lj.'.p. c ] llxed term of ll| e land in suit and that one 

w v -v V« : ;5 ° f - I' J - 4:,; - fi c - Gafuruddin mi, khtear } father of the defend- 

a r’lUp'cjS (R cv* followed ' l9, : ' m ' 2) ?nts Purchased at a rent execution sale 

Where a tenancy created by a muiwalli is not 1,1 1 ie y e . ar 1^- a j(^c ( being the lands in 
dial longed for over 70 years and the rent remains su . a a of Rs. 337-11 annas 14 ! (jandas 
unchanged, applications for enhancement haring which was described ill the sale certificate 
failed, the Court can presume the grant to he of law- as istimrari 

[p 1 01 “ Per “' '“ d ‘"** kk "*«• defendant in his written statement 

The words istimrari mokarrari do not necessarily claims that the jote is a transferable and 
mean permanent and heritable. The nature of nil . Heritable permanent tenure with the rent 
i.vtimi'un nwkarrari tirant is to be determined from fixed in perpetuity and that the jama has 
I lie circumstances oi the case, 'ibid n A,, ov « i *i i i 

wiu'ii iiie relation of landlord a„.l tenant ,s ad- n f ei been altered and that this had been 
milted, the onus of proving a permanent tenure at a ftuinittecl ll liCOli rl 1 1 ionnlly by the mutwolhs 
fixed rent is on the tenant. t|>. 781. c »l. ].] who had treated the jotc as a transferable 

Case-law considered. and heritable istimrari jotc with the rent 

Appeal against a decree of the Officiat- fixed in perpetuity. They further claimed 
ing Subordinate Judge, Dinajpur, dated to have been in possession for more than 
the 29th of March 1923. 12 years as bona fide transferees for value 

iSir 1\ C. Mittcr (with him Halms Be joy and that the suit was barred by Arts. 
Kumar Bhattacharji and Khagendra Kail, 134, 142 and 144 of the Limitation Act and 
Milter), for the Appellants. by estoppel arising from the conduct of 

Sir B C. Milter and Babu f Jotindra the plaintiff and his predecessors. They 
Mohan Choudhuri, for the Respondents. further claim that Gafuruddin Ahmed made 
JUDGMENT. a icakf of the property by executing a 

Greaves, J. This is an appeal by de- tauliatnama of which defendant No. 2 is 
fendants Nos. 1-4 against a decision of the mutuvlli and that the suit is not maintain- 
Officiatiug Subordinate Judge of Dinaj- able against him as he is not sued as 


pur. 

The suit out of which this appeal arises 
was originally instituted by the Receiver of 
a wakf estate for a declaration that the 
father of the defendants had no right to 
enjoy the property in suit which consisted 
of 111** bighasot nishkar land, at a per- 
manent and invariable rent, for a de- 
claration that neither Sved Sadaruddin-Al- 
Mnsari. or any other muticalli of. the icakf 
estate had any right to permanently settle 
the land in suit and that if Seed Sadaruddin 
had so settled it, the plaintiff is not bound 
by the settlement and asked that it should 
be set aside, that the defendants might he 
ejected and the plaintiff given khas pos- 
session and a decree for mesne profits. 
There was an alternative prayer for enhance- 
ment of rent if a decree for ejectment was 
not passed. 

The plaintiff became muticalli of the 
icakf subsequent to the institution of the 
suit in the year 1325 and he was substitut- 
ed as plaintiff in place of the Receiver. 

The plaintiff states in his plaint that ac- 
cording to his information long after the 
Permanent Settlement during the time of 
Syt d Sadaruddin-Al-Musari, the father of 
■Syed Abdulla- Al-Musari, the last muticalli, 
u non-permanent, non-heritable tenure was 


muticalli of the icakf. 

By usauad of the Emperor Shah Alain 
dated the 9th April 1772 the tauliat of the 
shrine of Onsub-ul-Aquetali together with 
tcalcf melials appertaining thereto, which 
included the lands in suit, wasi granted to 
Syed Suduruddin and it was thereby pro- 
vided that the muticalli was not competent 
to grant istimrari or mokarrari or to lease 
at a low jama anything appertaining to the 
Bargana. Similar sanad, which, however, 
did not include this last provision, were 
granted to Syed Suduruddin by the Nawab 
Na/.im of Murshidahad on the 1st Septem- 
ber 1772 and by the East India Company 
on the 14th September 1773. The learned 
Judge in the Court below declared the 
plaintiff’s title to the land in dispute and 
passed a decree for khas possession and for 
mesne profits for the three, years 1325 to 
1327. lie slates in his judgment that it 
was admitted that the tenure formed part 
of the endowment of the uakf and he finds 
that the endowment wasfounded in the l ltli 
or 15lh century. He further finds that the 
tenure was held at an unvaried rent for 
more than 100 years and that it was allow- 
ed to descend from father to son and that 
it was treated hv most of the muticalhs as 
istimrari mokarrari. He finds that there 
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was nothing to show that the tenure was 
' created with the leave of the Court of the 
kazi and he holds that a mutwalli cannot 
permanently transfer a property by way «>f 
lease. The following points were urged 
before us on behalf of the appellants. 
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that- the tenure was existence during, at any rate, a portion of 
» of the Court of the the time that lie was mutwalli but "be the 
Lt a mutwalli cannot he created it is not established b> tht 
a property by wav of evidence, it is clear, however, that it must 
, noinls were urged have existed in the year 1843 or m the yea. 
? the aDDellants 1850 tsee Lx. L) karimuddin sued 

have mutwalli for the rent of an tMmrart jotc. 


m 'I'liatihwfir thpir nredecessors have mutwalli for the rent or an imih. r- 


ing been in possession ot me cenuie ai any 
rate since 16(50 or thereabouts and it is 
urged that the claims of any mutwalli were 
barred under the Limitation Act of 1651), 
which is said to govern the case, s. 10 and 
Art. 134 of the present Limitation Act 
having no application. 

(2) That the present plaintiff is estop- 


Ks. 367-11 odd per annum (the equi- 
valent of Its. 3(53-6 sicca rupees 1 . In those 
proceedings the defendants relied amongst 
other documents on two acquittances of 
the years 180(5 and lc07 which are referred 
to in the decree Ex. D, these documents 
are not before us but the appellants rely 


pcAy the representations of his predeees- « t Mi/lK 


sors made in sale proclamations when the 
tenure was sold for arrears of rent that the 
tenure was istimrari mokarrari. 

(3) That the onus is on the plaintiff to 
show that the tenure was created after the 
sanad of the 9th April 1772 and that as 
the. plaintiff has not discharged this onus, 
there is nothing to show that it was not 
created prior to 1772. 

(4) That from the recognition by previous 
mutwallisoi the tenure istimrari mokarrari 
during a long period of years the Court 
should assume a legal origin and that it was 
created with the leave of the kazi. 

(5) That as a wakf has been made of the 
tenure the mutwalli of this walcf should 
have been sued and that in his absence no 
valid decree could be passed. 

(6) That under the provisions of s. 10 of 
the Bengal Tenancy Act a tenure-holder 
can only be ejected on breach of a condi- 
tion. 

Before dealing with these contentions it 
will be convenient to state what evidence 
there is on the record as to the existence of 
the tenure and who were the mutwallis of 
the wakf from the date of the sanad. As 
already stated the first mutwalli was 
Syaruddin to whom the sanad was given 
in 1772. There is no evidence one way 
or other as to whether the tenure was in 
existence prior to the grant of the sanad 
and there is no evidence either as to the 
dealing of Syaruddin with the wakf estate. 
Syaruddin was succeeded by Syed Gafurud- 
dln but there is no evidence as to the date 
of his succession or as to his dealings with 
the wakf estate. 

He was succeeded by Karimuddin but 
the date of his succession does not appear. 
It ie clear, however, that the tenure was in 


existed at any rate from the year 180(5. In 
another decree passed in the year 1659 (Lx - 
G) in favour of the same mutwalli the land is 
described as the ancestral istimrari jotes 
of the defendants the annual rental being 
Ks. 3G3-8 sicca rupees and in the sale 
certificate (Ex. 8) in execution of Ex. G, the 
land is described as istimrari. 

The successors of Syed Karimuddin were 
Sadaruddin, Serajuddin and Safiruddin who 
continued as mutwallis to 1904 or 1905. 
Their successors were Syed Abdul Waris 
and Syed Abdulla who were succeeded by 
the present mutwalli. 

This much, therefore, is clear that the 
tenure has existed since 1843, that so far 
as can be ascertained the rent has remained 
unchanged during three mutwalliships and 
for a period of nearly 70 years. It will now 
be convenient to deal with the points rais- 
ed by the appellants. 

With regard to the first point I d.> not 
think that any question of limitation or 
adverse possession can arise. These con- 
tentions are 1 think clearly untenable in 
view of the decision of the Judicial Com- 
mittee in Yidya Varuthi Thirtha Swamigal 
v. Balusami Ayijar (lb That case deals with 
a Hindu math but the Board state that the 
principles there laid down apply equally 
to Muhammadan endowments and it is clear 
from that case that unless authorised by 
the kazi no mutwalli could create a lease- 
hold interest to endure beyond his life, that 
the lessees acquired no title by adverse pos- 
session against the succeeding mutwalli and 
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that if the succeeding mutwalli recognized 

il\A mtAXAnL it-. « • t m . . 


the interest, the consent is only referable to 
a new tenancy created by him and that there 
is no adverse possession until his death or 
until a new mutwalli takes his place. 

W ith regard to the second point the ap- 
pellants contend that there is estoppel, as 
at the Court sales the mu ticalli represented 
the deity, but I do not thiuk that it was in 
the scope of the mutwalli' s agency to make 
a representation of this nature if the lease 
was in the fact granted without the author- 
ity of kazi and consequently I think no 
question of estoppel arises. 

The third point raises questions of some 
difficulty. The respondents contend that 
when as here the position of landlord and 
tenant exists, the onus of proving the 
existence of a tenure is on those who set it 
up and that this is always so, the only 
exceptions being in the case of raiyats or 
lakhrajdars. 

What the respondents in effect say is 
this, by admitting you are a tenant, you 
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rent and that it has not been questioned by 
three generations of mutwalli. 

1 now come to the fourth contention raised 
• the appellants, lu this connection we 
were pressed with the decision in Chocka- 
h n gam Pillai v. liayandi Clicttiar (5b In 
that, case the manager of a Hindu temple 
had granted a permanent lease in 1813 
which was continued by a fresh grant in 
1832, the lessees being described as peisons 
with an hereditary right to cultivate. 
There was no evidence to prove the purpose 
of the lease but it had existed unchalleng- 
ed from 1:32 down to 1893 when the suit 
was brought. 

The Court in that case presumed a 
lawful origin having regard to the long 
period during which the lease existed. 

The respondents contend that assuming 
this can be done in the case of a Hindu 
temple, having regard to the rights of the 
managers to grant permanent leases in 
cases of necessity, no such assumption can 
be made in favour of grantees from a 


admit that these lands are part of ‘the , "’ ho can only make such a grant 

permanently settled estate and as such liable , wlt 1 1 ie ,f ve ^ ekazi. I do not think, 


to rent, which you acknowledge you are 
liable to pay, and that it is, therefore, for 
you, the tenant, to show that you hold a 
lease of these lands which entitles you 
to hold them in perpetuity at a fixed rent. 


however, that such a presumption is im- 
possible in the case of a Muhammadan en- 
dowment and 1 think that the Court under 
the circumstances of the present case 
should make the assumption that the grant 
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Theappellants.on theotherhand.relvontlie ™ m its origin lawful having regard to 
cases of HoMopadkya PUadab XT 


Chunder (2) and Bipruda . * Pal Chowdhury 
v. Kamini Kumar Lahin (3), the principles 
laid down in which, they say, are not to 
be confined to cases of lakheraj land and 


challenged since at any rate 1813, that the 
rent has remained unchanged, that applica- 
tions for enhancement have been made and 
failed and that no mutwalli has challenged 


they cited authority to show that a lakheraj- il for , a P e ™, d " f °'; er , 7“ >’ eai s - f ke re : 
dar was a lease-holder, GoM.il Sahu v. »P°ndent contends th at. rtmrar. moHrmn 

does not necessarily mean permanent and 

heritable but that it means permanent 
during the life of the grantee and that in 
the years 1859 and I860, it was used in the 


Jodu Nundun Roy (4), and reliance was also 
placed on s. 3 (3) of the Bengal 'Tenancy 
Act. It was further contended that the 
existence of a tenancy was admitted in the 
plaint and that it was for the respondents 
who sought to eject the appellants to show 
that it had determined. I am inclined to 
agree with the respondent’s contention as 
to the onus, but I do not think that this 


sense of a grant for life and we were refer- 
red to the case otNarsingh DayalSahu v. 
Ram Kara in Singh (6) and Ram N a rain 
Singh v. Chota Nagpur Banking Associa- 
tion (7). These cases lay down that the 
meaning of the term is not necessarily 


disposes of the suit or that it is possible to permanen t, and heritable but that the nature 
ignore the fact that the tenure has existence ^ t j lg „ rant j s to be determined from the 
r-ince at any rate 1813 at a uniform rate of c i rcums t ance s and 1 think we should from 

the circumstances here infer that the grant 


.» U M. I. A. 152; 20 W. R. 15!); 8 U. L. It. 5CG; 2 
Si’tii. 1*. 0. J. -181; 2 8a r. I*. C. J. 713; 20 K. It. 713. 

Cl) 'll ]i,d. Cns. 071; 18 I. A. 109; 11 M. I,. J. 038; 
15 J,. V.’. ISO; 30 M. I,. T. 138; 20 C. W. N. 405; 4!) C. 
27; (P.)22j A. I. It. (P. C.) 18; 4 U. I>. L. It. (P. C.) 53 

(P. a.). 

(4) 17 C. 721; 8 Ind, I’ca (s. s ; 1033. 


was permanent and heritable. 

(5) 19 M. 185; 0 M. L. J. 247; Clad. I).>c. (s', s.) 
1043. 

i0) 30 O. 883. 

(7) 30 Ind. '('as. 321; 43 C. 332 
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I do not think that the fifth contention 
; raises any difficulty and if necessary the 
title and plaint could have been amended. 
As to the sixth point, in my opinion, s. 10 
of the Bengal Tenancy Act has no applica- 
tion as the argument based on it assumes 
that the tenure is permanent, if it was not 
validly created, iu my opinion, it is not 
permanent. It follows from what has 
been stated before that the rent is not 
enhanceable. 

In the result, the appeal succeeds and 
the suit will stand dismissed except as 
to the prayer for declaration of title and 
the claim for rent for the years 1324 to 
1327. 

The defendants contend that the rent for 
the year 1324 has in fact been paid. There 
is no decision on this point and, according- 
ly the matter will go back to the lower 
Court in order that this question may be 
decided. 

As to the rents for the years 1325 to 1327 
they have admittedly not been paid and 
there will accordingly be a decree in favour 
of the plaintiff for rent for these years. But 
a question arises as to whether the rents for 
these years were tendered or not and whe- 
ther, therefore, the interest is payable. This 
question again has not been decided and 
this matter must also go back for the deci- 
sion of the lower Court. The Judge in the 
Court below will finally dispose of these 
questions as to rent. 

The appellants will be entitled to their 
costs both of this Court and of the Court 
below. 

The costs of the remand will be decided 
by the Court below. 

Mukerjl, J I agree. 

Appeal allowed: 

N. h. Case remanded. 
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KALI PRASAD SHAH — Plaintiff 
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mortjaje -Suit tu recover haq ajiri — Interest, whether 
can be claimed Ijaradar, right* 
barred debt , whether can be set 

Under the terms « f »n ij-iw •!■.•*<! it was agreed 
that the ijaradar sli'-nM nimiiii in jinssessiou of 
iht? ijara property ami th.it out • : the lixed annual 
rent he should jniy Government lvwnur and read- 
ers into the Government Treasury every y n\ should 
deduct and appropriate to himself n certain sum in 
lieu of interest on the zarpethji money and should 
pay the balance as /on/ a jiri to the owner. In a suit 
to recover the haq ajiri in respect of several years: 

Held, (1) that the ijara deed was a deed of usufruc- 
tuary mortgage and that the ijaradar held posses- 
sion* not as tenant but as mortgagee and that the 
hi'i ajiri was not a payment in the nature of rent 
and that, therefore, in the absence of a stipulation 
in the deed for payment of interest thereon, the plaint- 
iff was not entitled to recover any interest on the 
arrears of haq ajiri ; (p. 786, col. 2; p. 787, col. I.] 

(2) that the defendant as ijaradar was not entitled 
to remove any portion of the soil of the land held in 
ijara and that, therefore, damages recovered by the 
plaintiff from a third person in respect of an injury 
clone by the latter to the soil could not b.* claimed by 
the ijaradar and could not he set off against the 
plaintiff's demand, [p. 787, col. I.) 

A time-barred debt can be claimed by way of 
equitable set-off. [ibid.) 

Appeal from a decision of the District 
Judge, Santhal Parganas, dated the 14th July 
1922, confirming that of the Subordinate 
Judge, Rajmahal, dated the 5th May 1922. 

Messrs. D. C. Verma and Ram Prasad , 
for the Appellant. 

Messrs. Rai G. S. Prasad and X. C. Sinha, 
for the Respondent. 

JUDGMENT.— In 1907 the plaintiff 
who is proprietor of village kasha Svedpur in 
the Santhal Parganas, executed and register- 
ed an ijara deed granting certain pro- 
prietary rights in the village in favaur of 
the defendant for a term of seven years in 
consideration of an advance of Rs. 26,000. 
Under the terms of the deed it was agreed 
that the ijaradar ‘‘should remain in posses- 
sion of the ijara property, and out of 
Rs. 1,630-8 the fixed annual rent, he should 
pay Rs. 411-5-6 as Government revenue 
and road-cess into the Government Treasury 
every year, should deduct and appropriate 
to himself every year Rs. 975 in lieu of in- 
terest on the zarpeshgi money and should 
pay the remaining sum of Rs. 294-3-0 every 
year as haq ajiri" to the plaintiff. 

t 

The defendant failed to pay the haq ajiri 
for several years iu succession and, there- 
fore, the plaintiff instituted the suit out of 
which this second appeal arises, claiming the 
haq ajiri for the yearn 1320 to 1325 Faslis 
both inclusive together with interest at 
the rate of 13 per cant, per annum, After 
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the defendant had filed his written state- 
ment the plaintiff amended the plaint, with- 
drawing the claim in respect to the year 
1320 Fasti. y 

1 he defendant did not deny that the haq 
ajiri was due for the years 1321 to 1325 
Fastis but he contested the claim for interest 
and also sought to set-off against the 
demand in respect of ha<i ajiri certain pay- 
ments alleged to have been made by him 
to the plaintiff. Of these it is only neces- 
sary to mention two, namely, (1), a payment 
of Rs. 150 realized from one Rai Bahadur 
Baikuntha Nath Sen, who had excavated a 
tank in the village without permission 
and (2) a sum of Rs. 240-5-6 due as rent for 
the six years in respect of lands in the 
village held by the plaintiff as raiyat under 
the ijaradar and Rs. 120 due as interest 
on the said arrear rents. The other items 
sought to be set-off have been disallowed 
by the lower Courts and no appeal is press- 
ed before us in regard to them. This 
defendant also set up the bar of limitation 
against the claim for haq ajiri for 1320 to 
1323, and urged that Musammat Sita Sahuan 
should have been joined as plaintiff. 

The Subordinate Judge found that the 

plaintiff was entitled to the haq a jin 

claimed for the vears 1321 to 1325 inclusive 

% 

and that, though the ijara deed contained 
no stipulation for the payment of interest 
thereon, the haq ajiri being rent, the usual 
rate of 12 per cent, ought to be paid. With 
regard to set-off, the Subordinate Judge 
disallowed all the items except that relat- 
ing to the rent of the plaintiff’s raiyati 
holding, but even that claim was found 
excessive, since the rent for 1320, 1321 and 
1322 was not recoverable, the claim being 
barred by limitation. A sum of Rs. 117 
was allowed to be set-off as rent, cess and 
interest. 

On appeal the learned District Judge 
held that the haq ajiri was rent and as 
such, according to the custom in the 
Santhal Parganas, interest was payable on 
arrears at the rate of 12 per cent. He 
upheld the decision of the Subordinate 
Judge that the proprietor and not the 
ijaradar was entitled to the Rs. 150 paid 
by Rai Bahadur Baikuntha Nath Sen, 
and rejected the claims to set-off other 
than that allowed by the Trial Court. He 

thus dismissed the appeal. 

The only points pressed in appeal before 
us are (1) that haq ajiri is not rent and, 
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there being no stipulation for interest on 
it, the Courts below were wrong in allowing 
interest; (2) that, though the defendant 
would not be able to seek his remedy by 
suit in respect of the arrears of rent for 
1320 to 1323 that remedy being barred by 
limitation, the debt still subsisted and he 
was entitled to have the arrears of all six 
years set off against the plaintiff's claim 
and (3) that the defendant, as ijaradar with 
full proprietary rights granted by the ijara 
lease, was entitled to the Rs. 150 paid as 
compensation for the wrongful excavation 
of a tank. 

At first sight, since the ijara speaks 
of the haq ajiri as being one of the 
component parts of the Rs. 1,630 8 which is 
described as the fixed annual rent, there 
would be an inclination to decide that the 
lower Courts were correct in finding that 
interest was payable on it as rent. It ia 
argued that ztrpcshgi lease is not a mere 
contract for cultivation but it also pro- 
vides security for money advanced, and in 
the present case it was arranged that the 
appropriation of Rs. 975 every year by the 
ijaradar furnished the security for the 
advance, while the Rs. 294-3 took the form 
of rent for the right to cultivate or to 
collect rent from the raiyats. The ques- 
tion, however, whether in such a case as 
this, haq ajiri is rent has been decided by 
this Court in the case of Barhamdeo 
Farain Singh v. Ramanand Prasad Singh 
(1). That case was similar to the present 
one; there, in consideration of Rs. 12,000 
certain zemindari rights were made over 
to a person who mad# the advance at what 
was described as a fixed annual rental of 
Rs. 803-4. Out of this Rs. 803 4 the person 
who made the advance was to deduct Rs. 020 
on account of interest on the zerpcshgi and 
was to pav Rs. 83-1 annually to the person 
who received the advance, Chapman and 
Atkinson, JJ., held that this haq ajiri pay- 
ment of Rs. «3-4 was not rent, that the deed 
was a usufructuary mortgage and that the 
person in possession held as mortgagee 
and not as tenant; the haq ajiri was due 
from him as mortgagee under an arrange- 
ment with the mortgagor and was not due 
from him as tenant. We see no good 
reason to differ from the above decision and, 
following it, must decide that, the haq ajiri 
not being rent, no interest was payable on 

(1) -JO Ind. Cas. 594; (1918) Pat. 24; 1 P. L. W. 705, 

(2) 32 C. 576; 2 0. L, J. 73. 
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it, as there was no stipulation in the deed 
for payment of interest thereon 
As regards the set-off of the arrears of 
rent payable by the plaintiff to the defend- 
ant, the learned Subordinate Judge was 
clearly mistaken in holding that the set-off 
of the rent of the years 1920 to 1922, in- 
clusive, was barred by limitation. The case 
of Sheo Saran Singh v. Mahabir Parshad 
Shah (2) is an authority for holding that in 
a suit like the present one the rent of 
lands held by the mortgagor and forming 
part of the mortgaged property can be 
set-off and that such rents may be set-off, 
even though they may be barred by limita- 
tion. Gajadhar Mahto v. Raghubar Gope 
(3) and Ramdhari Singh v. Parmanund 
Singh (4) also decide that a time-barred 
debt may be claimed by way of equitable 
set-off. The defendant-appellant must be 
allowed to set-off the rent of the six- 
years 1320 to 1325 Faslis at the rate of 
Rs. 29-8 a year, that is to say Rs. 177 and 
road, cess and interest at the rate of 12 
per cent, per annum. 


The last point pressed before us is with 
regard to the sum of Rs. 150. It appears that 
Rai Bahadur Baikuntha Nath Sen without 
permission excavated a tank in the village; 
both the plaintiff and the defendant took 
proceedings in Court against him, but the 
matter was settled by the payment of 
Rs. 150 which the plaintiff received. It 
is contended that, as the deed of ijara gave 
to the defendant all the rights of the pro- 
prietor during the term of the ijara, the 
defendant was entitled to get the money 
as temporary proprietor, and, because the 
excavation of the tank deprived him of 
part of the usufruct, he is entitled to com- 
pensation. If he was entitled to compen- 
sation on this ground he would have to 
seek it from the plaintiff who mortgaged 
the property to him and not from the stran- 
ger who trespassed. The contention can- 
not be supported, the damage was damage 
to the corpus of the property, and the 
ijaradar would not be allowed to take 
away any portion of the soil. 

On the findings I have come to the 
appeal must be allowed in part and the 

decree of the lower Court must be modi- 
fied to this extent that the plaintiff-respon- 
dent will be declared to be not entitled 
to interest and the sum of Rs. 705 will 


(3) 1 2 Q. W. N. 60. 

(4) 21 Ini Gas. 716; 19 C. \\\ X. U83, 


be deducted from the amount decreed; 
also the appellant will be declared to 
be entitled to set off Rs. 177 as rent of 
the plaintiff's holding for the six years 
1320 to 1325, both included, with road- 
cess and interest at the rate of 12 per 
cent, per annum; this sum of Rs. 177 
and the road-cess and interest will be 
further deducted from the sum decreed as 
payable to the plaintiff by the lower 
Courts. 

The parties will get costs proportion- 
ate to their success in all the Courts. 

z - K - Appeal allowed . 
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^ ai }^ c V and Ram Kama on the second document, entered into at a 


Prasad, for the Appellants.' 

JUDGMENT.— This is an appeal aris- 
ing out oi a suit for redemption. On the 5th 
7 ugiibt 18J!), the plaintiffs’ predecessors 
borrowed a sum of Rs. 592-8-0 from the 
predecessors of the defendants and executed 
a single document for it. As found by the 
ower Appellate Court, the probability is 
tnat the profits of the property sought to 
be mortgaged were not sufficient to cover 
the interest on the whole amount, and 
accordingly there was a provision in the 
document that the mortgagees were entitl- 
ed to appropriate the profits of the property 
in Jieu of interest on a sumofRs. 392-8-0. 
As to the balance, it was provided that the 
payment of this sum along with interest at 
- per cent, per annum shall he compulsory 
at the time of redemption. 

1 he plaintiffs offered to redeem the pro- 
perty on payment of Rs. 392-8-0, whereas 
the defendants claimed that they must pay 
Ks. 200 plus interest. The Court below 
has accepted the contention of the defend- 
ants and has passed a conditional decree 
for payment of the entire amount before 
redemption. In appeal the learned Vakil 
for the appellants has argued that the pay- 
ment of Rs. 200 was not made a charge on 
this property and that, therefore, the de- 
fendants are not entitled to insist on its 
payment before redemption. It is further 
urged that even if it were to create a charge 
on the property, the covenant was a clog on 
redemption and was not enforceable. 

Reliance has been placed strongly on the 
remark of the lower Appellate Court that 
it does not appear that there is any charge 
on the property so far as the sum of Rs. 200 
with interest was concerned. The learned 
Judge was forced to make these remarks 
in view of the ruling cited before him, 
which is reported as Sheo Shankary. Parma 
Mahton (1). The facts of that case are, 
however, different, inasmuch as there were 
two different documents. It must also be 
borne in mind that the question whether a 
particular document does or does not create a 
charge depends on its particular terms, and, 
therefore, cases as regards other documents 
are not always a good guide. But, if by that 
case it was intended to lay down that* when 
there is a subsequent contract that there 
should lie no redemption of a prior mort- 
gage before payment of the amount due 

(1) iO A. 553; 1 A. L. J. 262; A. W. S. (1001) 123, 


subsequent period and for an additional 
consideration, it is either a clog on the 
redemption of the first mortgage, and, there- 
fore, unenforceable, or does not create any 
charge at all, then the view is not quite in 
consonance with the opinions expressed in 
several other cases of this Court, viz., Ranjit 
Khan v. Ramdhan Singh (2), Brij Lai Singh 
v. Bhawani Singh (3) and Bhikam Singh v. 
Shankar Dayal Singh (-1) and it must be 
deemed to have by implication been over- 
ruled by the Full Bench case of Ear Per- 
shad v. Ram C h under (5). In that case in 
the judgment of Banerji, J., with which 
Wallach, J., fully agreed it was clearly laid 
down that where in a subsequent document 
there was astipulation that without payment 
of the two sums the property was not to be 
redeemed, the effect of the clause was to 
create a further mortgage, or the property 
was made security for the additional debt. 

In the present case, the whole amount 
was advanced as one transaction. The 
profits not being equal to the interest of 
the entire amount, some provision had to be 
made for payment of the interest on the 
balance, but there can be no doubt that the 
intention of the parties was that the pro- 
perty was not to be allowed to be redeemed 
unless the whole amount borrowed, together 
with interest that would have accrued, 
were paid. The learned Vakil for the 
appellants contends that the covenant was 
that 'the payment of Rs. 200 with interest 
shall be compulsory at the time of re- 
demption’ does not mean the same thing as 
the clause ‘that there shall be no redemp- 
tion without payment of such sum’ and 
this is a supposed distinction by which he 
wishes to distinguish the present case from 
the one which was before the Full Bench. 
We fail to discover any difference in the 
intentions as disclosed by the language 
employed in the two documents. It is 
manifest that the mortgagees would never 
have advanced the whole amount unless they 
had at least the security of the property 
covered by the deed. When the payment of 
Rs. 200 was made compulsory at the time of 
redemption, the only intention there 
could have been was (hat there would be 


(2) 2 lad. Cas. 859; 31 A. 182; 6 A. L. J. Cot. 

(3) 7 Inrl. Cas. 115; 32 A. G51; 7 A. L. J. 821. 

<l i 1 lad. Cas. 315; <i A. L. J. 255. _ 

'5j G3 lad. Cas. 750; 19 A. L. J. 807; 3 V. F, L, 
(A.) 139; -11 A. 37; J922j A. I 11. [K) 174. 
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ho redemption without payment of this 
sum. 

It cannot be contended that this was a 
clog on the equity of redemption. It was 
open to the mortgagor to pay the whole 
amount the very next day if he chose to 
do so and if the money was ready in hand. 
There was no obstacle in his way either. 
The fact that now the interest has accumu- 
lated to a very large extent is due to his 
own delay in making a payment ; but at the 
time when the transaction was entered in- 
to, there was no covenant which could 
necessarily postpone his right of redemp- 
tion to a very indefinite period or which 
would create an insuperable difficulty in 
his way. 

We, therefore, absolutely fail to find any 
reason why the mortgagor’s representatives 
should not be held bound by the covenant 
which they entered into with their eyes 
open and for a valid consideration. This 
covenant is a part of the transaction of the 
mortgage. When it was provided that the 
sum of Rs. 200 would be paid at the time 
of redemption, it cannot even be contended 
that the claim is barred by time. We 
accordingly uphold the decree of the Court 
below and direct that the plaintiffs should 
pay the whole amount before redemption. 
The appeal is dismissed under 0. XLI, 
r. 11. 

X. h. & z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Appbal against Order No. 454 of 1923. 

February 20, 1925. 

Present:— Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair 

K. R. MUTHUALAGAPPA CHETTIAR 
-—Plaintiff— A ppellant 

versus 

AHMED IBRAHIM ALIM SAHEB— 

— Defendant — Respondent 

Civil Procedure Code ( Act Y of 1908), O. XX, r 12 
—Mesne profits subsequent to suit-Decree for fixed 
amount, whether proper-Decrec , whether final or only 
preliminary. * 

Order XX, r. 12 (1) (c), C. P. C., contemplates only 
aa inquiry ns to tho amount of subsequent mesne 
prolits, and not a decree for n particular and definito 
amount. \Y here, however, in » case the Court after 


tt. AHMAD IBRAHIM AMM 9AHEB. 789 

ascertainiag such m»sne profits passes a decree for 
the sum without dire'-ting an inquiry, th* decree is 
not preliminary Imt final and furth-r proceedings 
under the decree are in execution and not ii suit, 
[p. 789, col. 2; P. 790, cd. 1 ] 

Suf/be Goundan v. Krishna mach'irl, G' Ind. Cas. 8b»; 
45 M. 449 at p. 451; 30 M. L. T. 217; 42 M. I- J. 372; 
15 L. W. 537; (1922t M. W. N. 26:1; ■ 1 922 A. I. U. (M )• 
112, relied on. 

Appeal against an order of the Court of 
the Subordinate Judge, Xegapatam, in 
M. A. No. 562 of 1923, in E. P. No. 131 of 
1923 (in O. S. No 4 of 1913, on the file of 
the Temporary Sub-Court, Tanjore). 

Mr. Watrap Subrahmanya Iyer, for the 
Appellant. 

Messrs. K. Bashyam Iyengar and K. S. 
Desikan, for the Respondent. 

JUDGMENT.— The learned Subordi- 
nate Judge has set aside various orders 
on the ground that they were passed 
without jurisdiction. We understand that 
the question has since again been raised 
in this very suit before the same Judge 
and that he has come to a different con- 
clusion in view of certain recent decisions 
of this Court. We are, however, not con- 
cerned with this. There is an obvious 
point in this case to which unfortunately 
his attention was not drawn. If the decree 
in question was a preliminary decree, the 
subsequent proceedings now impeached 
would be merely proceedings in the suit. 
If, on the other hand, the decree was final, 
they would be proceedings in execution. It 
is not seriously disputed that the Court 
which heard the applications and made 
the orders which are said to be invalid, was 
a Court which had jurisdiction to execute 
the decree. The question, therefore, that 
has to be decided is, was the decree dated 
12th January 1916 in O. S. No. 4 of 1913 
preliminary or final? It contains a direc- 
tion that the defendants shall deliver to 
the plaintiff possession of the property. 
Mesne profits up to the date of suit are 
fixed at Rs. 13,912-9-10 and thus there is no 
inquiry directed in regard to the present 
mesne profits. Under 0. XX, r. 12, C. P. C., 
it is open to the Court either to pass a 
decree for the past mesne profits or to 
direct an inquiry as to such profits. In 
this case, the first course was adopted. The 
decree then awards subsequent mesne pro- 
fits in respect of wet lands at 100 kalams 
of paddy per veli per year, in respect of 
dry lands 6 annas per mah per year. Here 
must point out that there is a deviation 
from the terms of the section. Order XX, 
r. 12, (1) (cj, C. P. C. contemplates o^ly an 
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inquiry a? to the amount of subsequent 
mesne profits. But the decree does not 
direct such an inquiry but decides the 
measure of the defendant's liability. We 
fail to see how this can be called a prelimi- 
nary decree. It is final in every sense of 
the word. Section 2, C. P. C., says that a 
decree is final when the adjudication com- 
pletely disposes of the suit. Herein every 
point regarding mesne profits (past and 
future) was decided and there remained 
nothing for further decision in the suit. 

If we turn to the decree of the High 
Court, passed in appeal, what do we find? 
It modified the decree of the Subordinate 
Court substantially only in one particular. 
For the joint liability for mesne profits of 
the defendants, it substituted separate 
liability of the various defendants in pro- 
portion to the extent of the land in their 
occupation. There is no further interfer- 
ence with the decree of the first Court. 
Order XX, r. 12, cl. (2) runs thus:— 

“Where an inquiry is directed under cl. 
(I>) or cl. (c), a final decree in respect of the 
rent or mesne profits shall be passed in 
accordance with the result of such inquiry". 
It follows from this, that if the Court after 
ascertaining mesne profits passes a decree 
for the sum without directing an inquiry, 
the decree is not preliminary but final. See 
the observations of Kumaraswami Sastri, J„ 
in Subbe Goundan v. Krishnamachari (1). 

In this view, no question of defect of 
jurisdiction arises. The orders were right- 
ly passed and are valid. The appeal, is, 
therefore, allowed with costs throughout. 

V. N. V. 

s. d. Appeal allowed. 

11) 68 Ind. Cas. 8G9; 15 M. 119 at |>. 151: 30 M. L. T. 
217; 42 M. L. J. 372; 15 L. W. 537; (1922) M. \Y. N. 2C9; 
(1922) A. 1. R. (M.) 112. 
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PATNA HIGH COURT. 

Second Civil Appeal Xo. 393 of 1923. 
July 22, 1925. 

Present :— Sir B. K. Mullick, K t. ; Acting 
Chief Justice, and Mr. Justice Kulwant 

Sahay. 

EAST INDIAN RAILWAY Co.- 

D E FEN DA N T— A PPELL A NT 
versus 

GOBARDHAN DAS— Plaintiff- 
Respondent. 

Jlailxvay Comj any —Cairiage of goods— Risk Xott 


Form “B '—Suit to recover damages for loss of yooiU- 
—Loss, proof of— Wilful neglect, meaning of. 

In a suit to recover damages from a Kailway Com- 
pany in respect of the loss of goods consigned to the 
Company for carriage under Risk Note Form “IT. in 
order to make the Risk Note applicable, it is sufficient 
that the plaintiff pleads loss to himself, it is not neces- 
sary for the Company to give evidence that the goods 
have been lost to it also. If the plaintiff admits the 
loss then all that the Company has to do in its 
written statement is to plead the contract. It is not 
required to bring anv evidence to support its plea, fp 
791. col. 1.] ’ _ 

“Neglect" means the omission to perform a duty 
and implies that a person does something which ought 
either to be done in a different manner or not at all 
or that he omits to do something which ought to be 
done. Hut wilful neglect goes further than this and 
implies that the person charged with such neglect 
knew that he should do a particular act or that he 
should refrain from doing a particular act and that ho 
deliberately ul stained from doing it or deliberately 
did it. In order to prove wilful neglect it mu6t be 
shown that the neglect was not accidental and that the 
person charged with such neglect knew that mischief 
would result from his conduct or that there wa9 an 
indifference to his duty to ascertain whether such con- 
duct was mischievous or not. [p. 792, cols. 1 & 2.1 

Second appeal from a decision of the Sub- 
ordinate Judge, Ranchi, dated the 20th 
January 1923, confirming that of the Munsif, 
Giridih, dated the 12th April 1922. 

Messrs. N. C. Sinha and A 7 . C. Ghosh ^ 
for the Appellant. 

Mr. S. Dcnjal % for the Respondent, 
JUDGMENT. 

Mullick, Actg. C. J.-On the 24th 
February 1921 the plaintiff consigned to the 
defendant Company 25 bags of coriander 
seed at Howrah and on the 20th September 
1921 he consigned 125 bags of sugar at the 
Kidderpore docks for delivery at Giridih 
to himself. It is admitted by the plaintiff 
that 10 bags of sugar and one bag of 
coriander seed were lost and the present 
claim is for Rs. 782 as damages. 

The defendant set up a Risk Note in Form 
“B" and declined to give any account of 
what had become of the goods. 

The Munsif decreed the suit and on appeal 
the Subordinate Judge affirmed that decree. 

The present second appeal is preferred by 
the defendant. 

The sole question is whether the Risk 
Note absolves the defendant from liability. 
The Subordinate Judge thought that the 
Risk Note did not apply because this was a 
case not of loss but of non-delivery and in 
his opinion a loss to the plaintiff is not 
sufficient and the defendant must give 
proof of loss to himself. He relied on the 
case of Ghela Bhai Punsi v. East Indian 
Railway Company (1). But it has been _ 

(1) 63 Ind. Cas. 241; 45 B. 1201; 23 Bom. L. R. 525. 
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held in Great Indian Peninsular Railway 
Company v. Jit an Ram-Nirmal Ram (2), 
that in order to make the Risk Note applica- 
ble it is sufficient that the plaintiff pleads 
loss to himself and that it is not necessary 
for the defendant to give evidence that the 
goods have been lost to him also. Reference 
was made in that case to the judgment 
of the House of Lords in Smith Ltd. v. 
Great Western Railway Company (3) and 
Ghela Bhai's cased) was dissented from. 
The same view has been taken in other 
cases in this Court and I think we must 
follow the cursus curia. 

Our attention has been drawn to East 
Indian Railway Company v. Firm Sukhdeo 
Das-Gobardhan Das (4), where a learned 
Judge of this Court sitting alone held that 
the Risk Note did not apply because the 
defendant had not pleaded loss within the 
meaning of the special contract. It would 
seem that the decision in that case turned 
upon the special language used in the 
written statement. But the Great Indian 
Peninsular Railway Co. v. Jitan Ram-Nir- 
mal Ram( 2) is quite clear and lays down the 
following rules, (1) Where a contract 
contains an exception and a proviso the 
party who desires to take the benefit of the 
exception must (if the contract requires it) 
not only plead the exception but prove 
it, and when that has been done the other 
party who desires to take the benefit of 
the proviso, which is in reality an extrinsic 
covenant by way of defeasance, must prove 
that the subject-matter is not within the 
exception, (2) Upon the special contract 
in Risk Note “B" the burden of proof lies in 
the first instance upon the defendant to 
show that there was such loss as is contem- 
plated by the Risk Note and the onus is 
then shifted upon the plaintiff to show that 
the loss was due to the wilful neglect of 
the defendant. 

Therefore, if the plaintiff admits the loss 
then all that the defendant has to do in 
his written statement is to plead the 
contract. He is not required to bring any 
evidence to support his plea. If, as is 
frequently the case, the plaintiff is astute 
to plead not loss but only non-delivery, 

(2) 72 Ind. Cas. 410; 2 Pat. 442; (1923) Pat. 82- 4 
P g L. T. 173; 1 Pat. L R. 1G9; (1923) A. I. R. (Pat > 

(3) (1921) 2 K. B. 237; 90 L. J. K. B. 644; 125 L T 
44; 20 Com. Cas. 84: 65 8. .T. 172; 37 T L R 117 

(Pat ) 25. In<1 43li 4 P ' L ' T> {Vm) A ' 1 B- 
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even in the case the defendant need only 
plead the contract and he will be relieved 
from the duty of calling evidence. 

The question, really turns upon the 
construction of the Kisk Note. Does it 
intend that loss to the plaintiff only will 
be sufficient to bring it into operation or 
does it intend otherwise. In my opinion 
the answer is that the decision in (ireat 
Indian Peninsular Railway Co. v. Jitan 
Ram-Nirmal Ram (2) was correct and the 
contract requires that loss to the plaintiff is 
sufficient to bring it into operation. If the 
goods are being wrongfully withheld by 
the Railway Company and have not been 
lost to them, I see no hardship to the plaint- 
iff in construing the Risk Note to cover 
6uch a case. The plaintiff would then 
be entitled to an immediate decree on the 
ground that the goods have been lost to 
him by reason of the wiful neglect of the 
defendant to deliver. If the defendant has 
good ground for detaining the goods he 
must prove them. Therefore, in my opinion, 
the learned Subordinate J udge's finding that 
the failure of the defendant to give any 
account of the disappearance of the goods 
proves that the goods have not been lost' 
within the meaning of the Risk Note can- 
not be supported, and the Risk Note also 
applies where the plaintiff only pleads non- 
delivery. In truth in most cases the real 
object of asking the defendant to call 
evidence of loss to himself is not to test 
the correctness of the defendant’s allega- 
tion but to get by cross-examination some 
evidence of wilful neglect so as to found a 
claim under the proviso. 

A contrary view has recently been taken in 
the Calcutta High Court in the East Indian 
Railway Company v. Jagpat Singh (5). In 
arriving at the conclusion that loss to the 
plaintiff is not sufficient the learned Judges 
in that case have relied upon the language 
of the English Carriers Act of 1830 and 
the decision of Baron Parke in Hearn v. 
London & South Western Raihcay Com- 
pany (6). But my respectful opinion is 
that the English Carriers Act is not in 
pari materia with the Indian Railways 
Act; and having regard to the fact that 
a carrier under the English Act is an 
insurer which a Railway Company in India 

(5) 79 Ind. Cas. 126; 28 0. \Y. N. 1001; 51 C. 615- 
(1924) A. I. R. (O.) 725. 

(G) (1855) 10 Ex. 793:3 0. L. R. 597; 24 I,. J Ex 
1R00; 1 Jur. (v. s.) 236; 159 E. R. GG0; 102 R, R, 
833. 
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is not I do not think we are compelled 
to give the word ‘loss’ the same meaning 
here as in the Carriers Act. 

If thenthe Risk Note applies is the plaint- 
if! entitled to succeed on the ground of wil- 
ful neglect on the part af the Railway? The 
learned Subordinate Judge s judgment on 
this point is as follows:— “The position of 
the plaintiffs was such that it was not possible 
for them to make anything more than a 
general statement of the fact of negligence 
as inferred from all the circumstances. And 
they are not to blame if they have not been 
able to make out by means of cross-examina- 
tion the specific acts of negligence because 
the available evidence on the question of loss 
has not been placed before the Court." If 
that is the position, I cannot see upon what 
evidence the learned Subordinate Judge 
comes to the finding that there has been 
wilful neglect. "Neglect" means the omis- 
sion to perform a duty and implies that a 
man does something which ought either to 
be done in a different manner or not at all 
or that he omits to do something which 
ought to be done. Here the defendant’s duty 
was that of a bailee, namely, to take such care 
of the goods as a prudent man would have 
taken of his own goods. The degree of care 
required depends on the circumstances of 
each case. The plaintiff must show that 
the defendant did something which a 
prudent man in his circumstances and hav- 
ing regard to the previous course of dealing 
would not have done. There is such 
evidence. 

The defendant in cross examining one of 
the plaintiff's witnesses suggested that the 
plaintiff had, as a matter of fact, locked the 
wagons with his own locks but that was 
denied. The learned Subordinate Judge 
does not find that it was the defendant's 
duty to supply locks to the wagons and 
there is no evidence that the defendant did 
not take that care which he would ordinarily 
take of his own goods or of the goods of his 
other consignors in transit. 

Then the learned Subordinate Judge says 
that if the goods were stolen before they 
were loaded there must have been neglect. 
That does not follow. He also says that 
if they were delivered to a wrong party 
there must have been neglect. There is 
no proof that they were delivered to a wrong 
party. 

There is, therefore, no legal evidence of 
neglect at all. 

But wilful neglect goes far beyond this 
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and implies that the defendant knew that 
he should do a particular act and that he 
deliberately abstained from doing it. 
There may be cases where neglect may be 
deliberate and yet not wilful as ' for 
instance when the act is not that of a free 
agent. Apart from such cases it may be 
said that every omission is wilful because 
everyone must be presumed to have intended 
the ordinary consequences of his act. But 
the mere presumption of law for the pur- 
pose of fixing responsibility is not sufficient. 
The plaintiff must show that the neglect 
was not accidental and that the person 
knew that mischief would result from his 
conduct or that there was an indifference to 
his duty to ascertain whether such conduct 
was mischievous or not. In Lewis v. Great 
Western Hallway Company (7), the question 
was whether there had been wilful conduct 
in packing certain cheeses in London and 
Lord J ustice Bramwell expressed himself on 
the subject as follows:— “I cannot, however, 
say that there was evidence here to show 
that the packers who were in London, which 
is not a great place for the exportation of 
Cheshire cheeses, knew that they were doing 
wrong, or at all events that they were aware 
that there might be mischief resulting from 
it, and that they improperly did not in- 
form themselves as to whether there would 
be. or would not be, mischief resulting." 

In my opinion there was no legal evi- 
dence of wilful neglect here and, therefore, 
the plaintiff is not competent to succeed. 

The result is that the appeal will be de- 
creed with costs throughout. 

Kulwant Sahay, J— I agree. 

z. k. Appeal decreed. 

(7) (1878) 47 L. J. Q. B. 131; 3 Q. B. D. 195; 37 L. T. 
774; 26 W. R. 255. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 33 op 1925. 
August 31, 1925. 

Present:— Mr. Dalai, J. C. 

RAJ BAHADUR LAL-Plaintiff- 
Appellant 

versus ; 

SURAJ BAX SINGH and others- 
Deff.ndants— Respondents. 
Registration — Mortgage — Invalid registration— 
Simple money-decree, whether can be passed. • / 
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When the registration of a mortgage-deed is in- 
valid with respect to the property mortgaged it is 
invalid for all purposes and even a simple money- 
decree cannot be passed on it on the ground that there 
was an acknowledgment of the debt evidenced by the 
deed. 

Kalka v. Mathura Das, 50 Ind. Cas. 220; 21 0. C. 
341, referred to. 

Appeal against the judgment and decree 
of the Sub-Judge, Sultanpur, dated the 
18th October 1924, upholding that of the 
Munsif, Sultanpur, dated the 30th Novem- 
ber 1923. 

Mr. Bishambhar Xath, for the Appellant. 

Mr. H. K. Ghost, for the Respondents. 

JUDGMENT.-The two Subordinate 
Courts held the deed of mortgage in suit 
to be invalid on the ground that it was 
not properly registered. The father of the 
defendants Nos. 1 to 4 mortgaged the 
properly in suit to one Debi Bakhsh who is 
a transferor of his interest to the plaintiff. 
The defence was that one property situated 
within the ambit of the jurisdiction of the 
Sub-Registrar of Sultanpur was fictitiously 
included in the deed with a view to commit 
fraud on the Registration Department and 
get the document executed in Sultanpur 
instead of at Amethi where the property 
really mortgaged was situated. 

This is a second appeal and I am bound by 
the finding of fact arrived at by the lower 
Appellate Court. It was argued that the 
lower Appellate Court has only found that 
the mortgagor committed fraud in includ- 
ing the Sultanpur property and that there 
was no finding that the mortgagee was 
also aware of the fact. Such is not the 
case. The lower Appellate Court has dis- 
tinctly stated that the property being 
ban jar and far away from the house of 
the mortgagee, he could not have entered 
into a transaction of mortgage as a genuine 
transaction. The lower Court also pointed 
out that this property did not belong to 
the mortgagor and was ostensibly pur- 
chased by him under a deed which was 
registered at the same time that the deed 
in suit was. As is to be expected the 
Trial Court went further into the matter 
and held as a finding of fact that the 
mortgagor did not possess or intend to 
mortgage this particular piece of ban jar 
property and that the mortgagee did not 
intend that this property should form part 
of his security. These are clear findings 
of fact and I cannot go behind them. 

The next argument was that a simple 
money-decree may be passed on the ground 
that there was an acknowledgment of the 
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debt within six years of the institution 
of the suit. This contention is met by a 
Single Judge ruling of this Court that 
when registration is invalid with respect 
to the property mortgaged it is invalid 
for all purposes. Kalka v. Mathura Das, 
(1). I am not prepared to refer this matter 
to a Bench of two Judges. 

I dismiss this appeal with costs. 

S. n. Appeal dismissed. 

Ill 30 Ind. Cas. 220; 21 0. C. 311. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 9G4 

of 1923. 

May 28, 1925. 

Present :— Justice Sir Kwart Greaves, 

Kt„ and Mr. Justice Mukerji. 

RAJANI KANTA BISWAS and others 
—Plaintiffs— Appellants 

rersus 

PAXCHAXOX MON DAL and others 
—Defendants— Respondents. 

Bengal Tenancy .Icf (l ‘111 of I$S5\ Sch. I II, Art. 3, 
operation of —Dispossession by landlord— Constructive 
dispossession. 

In order that Art. 3 of Sch. Ill to the Bengal 
Tenancy Act may apply to a unit for recovery of 
tenancy land, there must be actual dispossession of 
the tenant by the landlord. The operation of tha 
Article cannot be extended to the case of so-called con- 
structive disposseasion, where the landlord has never 
allowed the tenant to take possession of the land. [p. 
794. cols. 1* 2.] 

A'a6ia Chandra Shaha v. Wajid, 58 Ind. Cas. 59S; 24 
C. W. S. 382; 31 C. L. J. 199, distinguished. 

Appeal against a decree of the Subordi- 
nate Judge, Nadia, dated the 29th of 
November 1922, reversing that of the 
Munsif, Second Court at Kushtia, dated the 
25th of November 1921. 

Babus Jogesh Chandra lioij and Bansori 
Lai Sarkar, for the Appellants. 

Babu Ramgati Sarkar, for the Respond- 
ents. 

JUDGMENT. 

Greaves, J.— This is an appeal by the 
plaintiffs against a decision of the Subor-, 
dinate Judge of Nadia reversing a decision 
of the Munsif, Second Court of Kushtia. The 
plaintiffs sued to recover possession of 
mottrasi mokarrari lands alleging that they 
belonged to one Mohan Pramanik and that 
on his dealh it devolved on his widow' 
Bama Sundari and that upon her death 
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1913 the plaintiffs as reversionery heirs of 
Mohnn were entitled to the properties. 

Defendants, on the other hand, contended 
that they had purchased the lands from 
Bama Sundari for legal necessity and they 
further asserted that they were co-sharer 
landlords and tl at two years' period of 
limitation provided by Art. 3 of Sell. 
Ill to the Bengal Tenancy Act applied, and 
that the suit was, therefore, barred by limi- 
tation. 

The Munsif decided the suit in favour of 
the plaintiffs. He l.ald that there was no 
necessity for the sale by Bama Sundari and 
that no question of limitation arose as 
there was no dispossession by the land- 
lords. The learned Judge in the Court 
below has, as I already stated, reversed 
the decision of the Munsif and he has done 
so on the ground that the suit is barred by 
the special Law of Limitation provided by 
Art 3 of Sell. Ill of the Bengal Ten- 
ancy Act. Me has not gone into the merits 
of the appeal and has simply decreed the 
appeal on this ground. 

The plaintiffs were never in possession of 
the lands in suit and were never dispossess- 
ed by the landlords. No relation of land- 
lord and tenant ever existed between the 
plaintiffs and the defendants. But it is 
urged on behalf of the respondents in 
this appeal that there has been disposses- 
sion bv reason of the fact that the landlords 
refused to allow the plaintiffs to take pos- 
session of the lands in suit and it is said 
that there has, therefore, been what I may 
describe as constructive dispossession by 
the landlords on this ground. Reliance is 
placed on the case of Sabin Chandra Shaha 
v. Wajid (1) to which we have been referr- 
ed. Now, as I have already stated the de- 
fendants went into possession by virtue of 
their purchase from Bama Sundari and 
before her death and they were in posses- 
sion by virtue of that purchase. Ihe 
plaintiffs were never in possession and 

accordingly were never dispossessed. Ihe 
respondents contend that there has been 
constructive dispossession. But it has been 
pointed out more than once in the decisions 
of this Court that this doctrine should not 
be extended so as to make Art. 3 of bch. 
II I applicable thereto. Therefore, for the 
Article to operate, there must be actual dis- 
possession by the landlord of the tenant. 
This being so, in my opinion, Art. .5, ocn.m, 

(1) 58 Ind. Cas. 598; 21 C. W. N. 382; 31 C. L. J. 
199. 


has no application. So far as the case of 
Sabin Chandra Shaha v. Wajid (Ip 
is concerned one has only got to look into 
the facts to see that it is quite different 
from the present case. In that case the 
heirs had gone into possession of the land 
on the death of their predecessor-in title 
and had been dispossessed from the land. 
Consequently in that case there was dis- 
possession of the tenants within the mean- 
ing of Art. 3 of Sell. Ill of the Bengal 
Tenancy Act. For the reasons which I 
have stated I think the learned Subordinate 
Judge was wrong in saying that the suit 
was barred by the provisions of Art. 3 of 
Sell. III. If any limitation applies it would 
be the ordinary rule of 1 1 years’ limita- 
tion. 

I accordingly set aside the decree of the 
learned Subordinate Judge. As he has 
never gone into the merits of the appeal the 
matter must go back to him in order that 
he may deal with it on the merits. 

Costs of this appeal will abide the result. 

There is an application in connection 
with this appeal, it has not been pressed. 
The respondents Nos. 4, 5 and G are not 
properly represented in the appeal, it is, 
therefore, dismissed so far as they are con- 
cerned. 

Mukerji, J.-I agree. 

K H Appeal allowed: 

Case remanded. 


MADRAS HIGH COURT. 

Appeal against Order No. 222 of 1922. 
November 20, 1924. 

Present .—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

? K. VEERARAYAN alias UNNI 
ANUJAN RAJAH AYERGAL and others 
— Counter-Petitioners Nos. 3 and 4 
—Appellants 


versus 

AYYAKUTT1 alias YENKATACHALAM 

PATTAR— Petition Bit -R espon dent. 
Appeal— Suit of small cause nature— Execution 
\ppetlatc Court, order of. . , 

No anneal lies to the High Court against on order 
if an Appellate Court in n matter of execution m a 

mit of small cause nature. , , 

Mlhala v. Sulbana, 12 M. 11G; 4 Dec.^ k. s 
130, Macula Animal v. Manila Maracoir, 30 M. -W, 

11 I. .1. 316, Amba Prasad v. Musht a<j I usatn, M 
ind. Ces. 132; 42 A. 200; 18 A. L. J. 167; 2 l . I • L. R. 
A.iC3 and Sant Prasad v. llhawani Prasad, 60 Inch 
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Cas. 831; 43 A. 403; 10 A. L. J. 72: 2 V. P. 1. R. (At. 
416, followed. 

Appeal against an order of the District 
Court of South Malabar, dated the 16th 
December 1921. in A. S. No. 687 of 1921. 
preferred against that of the Court of 
the Subordinate Judge, South Malabar 
at Calicut, in E. P. No. 159 of 1921, in 0. S. 
No. 457 of 1912 on the file of the Court of 
the District Munsif, Ottapalam. 

Messrs. K. P. Ramakrishna Iyer and 
N. P. Narasimha Iyer, for the Appellants. 

Mr. T. S. Anantharaman, for the Respond- 
ent. 

JUDGMENT.— No appeal lies in this 
case, as this is of the nature of a second 
appeal in a matter of execution in a suit 
which is of the nature of small cause suit: 
vide Aithala v. Subbana (1 ),Mavulu Animal 
v. Manila Maracoir (2), Ambu Prasad v. 
Mush lay Husain (3) and Sant Prasad v. 
Bhawani Prasad (4). It is dismissed with 
costs, 
v. n. v. 

8. n. Appeal dismissed. 

(1) 12 M. llfi; 4 fnd. Den. fx. s.) 430. 

(2) 30 M. 212; 17 M. 1, J. 376. 

(3) 54 Ind Cas. 432; 42 A. 200; IS A. L. J. 167; 2 U. 
P. L R (A.) 69. 

(4) 60 Ind. Cas. 831; 43 A. 403; l!) A. L. J. 72; 2 U. P. 
L. R. (A.) 416. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 284 

of 1922. 

March 25, 1925. 

Present .-—Justice Sir Hugh Walmsley, 
Kt., and Mr. Justice Mukerji. 

Munshi FAZLE AHMED — Plaintiff 
—Appellant 
versus 

RAJENDRA NATH ROY CHOUDHURI 

and others — Dependants — Respondents. 

Vendor and purchaser — Agreement of sale— Dale 
fixed for completion of sale — Time, whether of essence 
of contract— Purchaser, when entitled to possession — 
Lamest money -Forfeiture-Defect of title discovered 
subsequently, whether entitles purchaser to recover 
money forfeited. 

In the absence of an express stipulation to that 
effect and of circumstances implying such an inten- 
tion, the date fixed for the completion of a sale of 
immoveable property in the agreement for sale cannot 
be regarded as of tho essence of the contract. It may 
however, be made so hy either parly giving proper 
notice to the other to complete within a reasonable 
time, provided that at the time of the notice there has 
besn some default or unreasonable delay by that other. 


NATH ROT CHOBDHURT 

There is an implied repudiation if the purchaser fails 
to complete the sale on the day lie is bound to complete 
under the contract, otherwise, if the purchaser is in 
default the vendor can make time of the essence of 
the contract hy giving the purchaser notice to com- 
plete at a reasonable date and threatening forfeiture 
of the deposit on non-completion on that date. [p. 
79S, cols. 1 & 2.] 

Where the stipulation in the agreement is that 
possession would be given by evicting tenants, on 
completion of the conveyance, the purchaser's right 
to possession is coincident with the right to the 
execution of the conveyance by vendor, fp. 798, col. 2.] 

A deposit paid under a contract of sale serves two 
purposes; if the sale is carried nut it goes against the 
purchase-money but primarily it is a security for the 
performance of the contract. Even if there is no ex- 
press provision in the agreement for sale to that 
effect the vendor would be entitled to retain the de- 
posit ns forfeited when tho contract goes off by the 
default of tho purchaser. [(». 799, col. 1.1 

If the purchaser has, by his default in completion 
after he has accepted the title, given the vendor the 
right to rescind the contract and retain the deposit ns 
forfeited and such right has been exercised the 
forfeiture is final. A subsequent discovery of any 
defect in the vendor's title does not confer on the 
purchaser the right to recover the deposit. [i6id.] 

Appeal against a decree of the Sub- 
ordinate Judge. Third Court, 24-Pargannas, 
dated the 30th of June 1922. 

Mr. M. A 7 . Roy, Babus Sitaram Banerji 
and Surjya Kumar A itch, for the Appellant. 

Dr. J. N. Kanjilal, Babu Binode Lai 
Mukerji for Babus Panchanan Ghosal and 
Probodh Kumar Das, for the Respondents. 

JUDGMENT. 

Mukerji, J.— The plaintiff instituted 
this suit for recovery of Rs. 6,250 made up 
of Rs. 5,501 as earnest-money in con- 
nexion with the contract for sale of a plot 
of land, 22 bighas in area, and Rs. 749 be- 
ing the amount of damages and interest] 
The suit has been dismissed by the Sub- 
ordinate Judge, and hence this appeal. ' 

The plaintiff’s case as laid in the plaint 
was that the defendants Nos. 1, 2, 7 and (S 
proposed to sell the land to him for 
Rs. 13,200 and a bainapatra was executed by 
them in his favour on the 28th September, 
1919, on receipt of Rs.r501 as earnest-money, 
that later on he came to know that there 
were other owners who were unwilling to 
part with the property, and that at last he 
had to agree to increase the consideration 
to Rs. 20,100, upon which all the defend- 
ants executed in his favour another baina- 
patra on the IGth Julv 1920 on receipt of a’ 
further amount of Rs. 5,000 as earnest- 
money. The plaintiff alleged that the de- 
fendants had stipulated to convey a good] 
title to the properties and to obtain the re 
quisjte permission of the District Judge and ; 
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make over vacant possession of the property 
at the time of the transfer ; but that the 
title of the defendants was defective and 
the defendants had failed to produce their 
title-deeds inspite of requisition and were 
negligent in completing the transaction. 

The case put forward on behalf of the 
defendants was that the first contract was 
made with one Sricharan Prosad Shaha, 
who was not the plaintiff's benamdar as 
alleged on behalf of the plaintiff, that there 
was no representation made by them, that 
there were no other owners, but, on the other 
hand, Sricharan knew full well that there 
were other owners, that the plaintiff was 
very eager to purchase the property and 
came to a settlement with Sricharan, paid 
him up and got his consent to negotiate 
the sale for himself ; that the plaintiff was 
satisfied with the title which the defendants 
were able to show, approved of the same 
and thus the second bainapatra was exe- 
cuted ; that the defendants obtained the 
necessary permission from the District 
Judge and ejected the tenants who were 
on tire land at considerable cost ; that by 
this time the plaintiff had changed his 
mind or was unable to complete the transac- 
tion as had failed to secure a buyer and so 
put the matter off repeatedly and on false 
and frivolous pretexts ; and that accord- 
ingly the plaintiff was not entitled to a 
refund of the earnest money, nor any dam- 
ages or interest. 

The plaintiff has come to Court with a 
story, a large portion of which cannot pos- 
sibly be accepted. Whether Sricharan was 
a benamdar for the plaintiff or not^ in the 
matter of the bainapatra that was first exe- 
cuted need not be considered for the pur- 
poses of the appeal. It appears that the 
transaction was entered into at a time when 
there was a land boom in Calcutta and its 
suburbs. The plaintiff's conduct in offering 
to complete the purchase within seven 
days, provided all the co sharers joined in 
the conveyance (Ex. A-4) and the fact that 
he got this offer accepted by the defend- 
ant's Pleader on the very day that he made 
it (Ex. A-5) amply indicates that he was 
extremely eager to make the purchase. 
There is evidence to show that on that very 
day the rent receipts produced by the de- 
fendants were examined, and a statement 
as to the names of the owners of the pro- 
perty and their respective shares therein 
was also inspected and the transaction was 
about to be completed it being understood 


that there were to be two conveyances, 
one to be executed by the adults and the 
other by the guardian of -the minors. 
Draft conveyances were made over to the 
defendants' Pleader for approval and were 
returned to the plaintiff after approval, 
subject to some additions and alterations. 
The plaintiff then insisted on having the 
permission of the District Judge with re- 
gard to the share of the minors and want- 
ed to have vacant possession, and that is 
why the completion of the transaction was 
deferred and the second bainapatra was 
executed. The plaintiff’s conduct in pay- 
ing as earnest-money such an unusually 
large sum of Rs. 5,000 also points to hi9 
great eagerness to purchase the property 
at the time, and unmistakeablv shows his 
story a--' to his not having approved of the 
defendants’ title to be untrue. There is in 
the second bainapatra a clear statement 
that the purchaser’s Pleader had approved 
of the defendants' title. The plaintiff’s case 
that this statement was put in without 
his knowledge cannot be accepted ; and the 
positive evidence on the record is to the 
contrary. The plaintiff is neither illiterate 
nor of immature understanding, but holds 
the responsible post of an Auditor in a 
Government Office. It is clear upon the 
evidence that he set about negotiating for 
the purchase of the property with the full 
knowledge that, at least, one previous con- 
tract, namely, that with Mr. Cohen for its 
sale had fallen through on account of de- 
fect of title, or imperfect title. Apart from 
the other evidence, that of his own Pleader 
Jogesh Babu and of the defendants’ Pleader 
Ashu Babu clearly shows that the plaintiff 
was not at allanxiousto look into the defend- 
dants' title beyond what the latter were able 
to make out' upon the scanty materials 
which they had at their disposal. There is 
a very important statement in the deposi- 
tion of Mr. Mahabul-ul-Huq, who acted as 
plaintiff's Pleader at one stage of the pro- 
ceedings, namely, before the second baina- 
patra was executed and before Jogesh Babu 
came upon the scene. He states that on 
one occasion he came to Ashu Babu s 
shcrtsta at the request of the plaintiff to 
examine what documents the defendants 
had produced for examination, and that for 
some days there was talk going on between 
the plaintiff and the defendants about the 
examination of title-deeds. He says that he 
was not satisfied about the d?fenlants 
title and asked for the pitta, but Ashu 
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'Babu gave him to understand that lie was 
to produce the lent- receipts only for plaint- 
iff's examination. We find upon the evi- 
dence of Ashu Babu also that when hesliow- 
-ed the rent- receipts to the plaint ill's Pleaders 
he told them distinctly that he would not 
be able to produce any other documents in 
•respect of the property. The conclusion 
that one must come to upon the entire 
-evidence in the case is that when the second 
bainapatra was executed, the title had 
already been approved by the plaintiff and 
the defendants were to convey the property 
after having obtained the permission of 
the District Judge in respect of the shares 
of the minors and after taking such steps 
as were necessary for getting rid of the 
tenants in order that the plaintiff might 
have vacant or Ichas possession of the laud. 

The District Judge granted the permis- 
sion by an order dated the 17th December 
.1920 and the fact was communicated to the 
plaintiff by the defendants’ Pleader by a 
letter Ex. 3 (c) dated the 23rd December 
1920. On the 2Stli December 1920 the 
.plaintiff’s Pleader replied to the defendants’ 
Pleader (Ex. A) asking information about 
•the date of the Judge’s order, and impress- 
ing upon the latter that the deed of sale 
should be executed and registered within 
•15 days of the date of the permission so 
that he might get khas possession when he 
would take possession at the time of regis- 
tration, and enquiring if tenants had been 
actually evicted and stating that if that 
had not been done, it should be done 
within the period mentioned in the second 
bainapatra. It will be seen that the period 
mentioned therein was 15 days from the 
date of the Judge’s order. The conclud- 
ing paragraph of the letter is important as 
it was stated that time was of the essence 
of the contract and that the plaintiff was 
not prepared to grant an extension on any 
account. It is noteworthy that no objection 
was taken in this letter on the ground of 
defect of title or the imperfect nature of the 
title-deeds that had been produced. This 
letter is somewhat curious in that it sud- 
denly thought of treating time as of the 
essence of the contract when, as a matter of 
fact, such a long time had elapsed since 
the execution of the bainapatra. The de- 
fendants’ Pleader on the 27th January 1921, 
Ex. 3 (a) replied to the above letter, giving 
the date of the Judge’s order and stating 
that the defendants had obtained vacant 
possession by securing }*(&/« fom ft u the 
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tenants and undertaking to make over 
vacant possession immediately after execu- 
tion and registration of the conveyance. 
The defendants appear to have felt some- 
what surprised at the statement that time 
was of the essence of the contract and 
characterised it as a mere plea to avoid com- 
pletion of the contract. By this letter the 
defendants definitely gave the plaintiff 
notice that if he did not get the conveyance 
completed, that is to say executed and re- 
gistered, they would regard the contract 
cancelled and the earnest-money would be 
forfeited. The plaintiff’s Pleader then, on 
the 2nd February 1921, gave a reply (Ex. 36) 
condemning the defendants' long silence 
over the letter of the 28th December, 1921, 
insisting that time was of the essence of the 
contract, and saying that the plaintiff was 
willing to forego his light to refund of ear- 
nest-money and damages if the defendants 
would send the draft conveyance for ap- 
proval within 24 hours and execute the con- 
veyance by the 5th February 1921. It fur- 
ther stated that the plaintiff wanted to be 
taken to the land in order to be satisfied 
about the istafa executed by the tenants. 
It was also stated that a certain reversioner 
had written to the plaintiff warning him 
of his rights. Lastly, and this is most im- 
portant, it was stated that the defendants 
were to produce the original title-deeds 
which they had undertaken to produce at 
the time of the agreement, and if they 
were not produced the plaintiff would not 
make the purchase. To this letter there 
was a stem reply (Ex. I) given by the de- 
fendants’ Pleader on the 7th February 1921 
complaining that the plaintiff was setting 
up, one excuse or another to avoid comple- 
tion of the transaction as he was unable 
to find a purchaser though he was hunting 
for one, explaining that the objection as to 
defectof title was unreasonable, frivolous 
and without foundation, and insisting that 
the draft kabala should have been sent by 
that time and expressing willingness to take 
the plaintiff to the land at such time as he 
would appoint for the purpose. The letter 
concluded with a threat of forfeiture and a 
saie to somebody else for the consequences 
of which the plaintiff would be held liable 
There was no further correspondence bel 
tween the parties after this letter and the 
suiUvas instituted on the 22nd February 

The impression left upon one’s mind bv 
the correspondence referred to above is th u j 
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the plaintiff was setting up frivolous pre- stipulation to that effect and in the absence 

texts and resorting to new devices at of circumstances implying such an inten- 
everystep in order to get rid of the con- tion, the date cannot be regarded as of the 
tract. He neglected intentionally to fulfil essence of the contract. Although, however, 
his part of the contract and was trying time is not originally the essence of a con- 
his best to wriggle out of it. A claim tract in this respect, it may be made so by 
for damages or interest under such circum- either party giving proper notice to the 
stances is entirely out of the question. other to complete within a reasonable time 
The question then remains as to whether provided that at the time of the notice 
the plaintiff is entitled to a refund of the there has been some default or unreason- 
earnest-money. In the second bainapatra able delay by that other. There is an 
there is a stipulation which runs in these implied repudiation if the purchaser fails 


words : “ We shall execute and register 
in your favour or in favour of your nominee 
within 15 days of the receipt of permission 
of selling the share of the said minor on 
receiving Rs. 14,599 the balance of the con- 
sideration from you and shall give you 
klias possession of the land by evicting the 
tenants from it. If inspite of receipt of 
permission from the District Judge we fail 
to execute a kabala within the said date, on 
taking the balance of the consideration, 
then you shall take klias possession of the 
said property by depositing the balance of 
the consideration in Court. If, on the 
other hand, you fail to get a kabala execut- 
ed by us on paying the balance of the 
consideration within the same time, then 
we shall forfeit your earnest-money." The 
permission of the Judge was obtained on 
the 17th December 1920 and by the letter 
of the 23rd December 1920, Ex. 3 (c), the 
defendants called upon the plaintiff to 
complete the sale-deed within a fortnight. 
In his reply of the 29th December 1920 
(Ex. A) the plaintiff stated that time was 
of the essence of the contract. The defend- 
ants' letter of the 2<th January 19il (Ex. 3 
• (a)) clearlv gave notice to the plaintiff that 
if he did not get the deed of sale completed 
(i e executed and registered) within 10 
davs from the date thereof, the defendants 
would regard the contract as cancelled and 
the earnest-money would be forfei ed. The 
nlaintiff replied (Ex. A-l) on the »nd 
February 1921 noting that time was of the 
peepnee of the contract and raising certain 
objections and asked fora draft conveyance 
to be sent for approval which in the 
absence of a stipulation to the contrary it 

t the duty of the purchaser to tender. 
The defendants’ letter (Ex. I) of the <th 
February gave the plaintiff a further chance 
which he did not avail of. 1 lie position 
then is this: A date was fixed in the 
bainapatra for the completion of the pur- 
chase but in the absence of an express 


to complete on the day on which he is 
bound to complete. This is the day, if 
any, fixed by the contract for completion, 
if time, in this respect, is of the essence of 
the contract; otherwise if the purchaser is 
in default the vendor can make time of 
the essence of the contract by giving the 
purchaser notice to complete at a reason- 
able date and threatening forfeiture of the 
deposit on non-completion on that date. 
These conditions were fulfilled on the date 
on which the 10 days mentioned in the 
letter Ex. 3 (a) of the 27th January 1921 
expired and on such expiry the right of 
forfeiture of the deposit arose. 

It has been urged that the learned Sub- 
ordinate Judge was wrong in holding that 
the plaintiff had no money with which he 
could buy. That is perhaps so. It is also 
true that the conduct of the defendants 
was not altogether free from blame. It 
would appear that the two istafas Ex. H 
and Ex. H-l were executed on the 18th 
January 1921, and the three tenants Krishna 
Chandra Mandal. Kartik Chandra Chose 
and Pashupati Chose gave evidence to the 
effect that they did not vacate the land till 
March or April that is to say about a month 
and a half after the institution of the 
suit. The eviction of the tenants, however, 
was not a condition precedent to the com- 
pletion of the transaction; it was only stipu- 
lated in the bainapatra that the kabala 
will be executed and registered and klias 
possession would be given by evicting the 
tenants. The purchaser’s right to take 
possession, in a case like this, arises coin- 
cidently with the right to the execution of 
a conveyance by the vendor. In this case, 
there was no attempt made by the plaintiff 
to get the conveyance— no tender of con- 
sideration money, no tender of draft con- 
veyance, and in fact all the circumstances 
indicate that he was trying to back out of 
the contract. There is nothing to show 
that if the conveyance had been complete^ 
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the defendants would have been unable to 
make over vacant possession. 

The conduct of the defendants also in 
connexion with this transaction does not 
appear to be altogether fair : they too seem 
to be speculators though perhaps in a lesser 
degree ; they entered into a contract with 
Mr. Cohen while the contract with Sri- 
chaian was yet in force ; their title to this 
property was found defective and not 
accepted as satisfactory. It, therefore, seems 
rather unreasonable that they should be 
allowed to stick to the whole amount ob- 
tained by them as earnest-money. They 
have, no doubt, spent some money ir. getting 
the permission of the Judge and in getting 
the tenants to vacate, but the figure at 
which they put down their expenses seems 
exhorbitant For these reasons, I feel no 
sympathy for them ; but at the same time I 
am unable to hold that any considerations 
of equity can arise in this case. A deposit 
paid under a contract of sale serves two 
purposes ; if the sale is carried out it goes 
against the purchase-money, but primarily 
it is a security for the performance of the 
contract. Even if there was no express 
provision the vendors would be entitled by 
virtue of the purpose of the deposit, to 
retain it as forfeited, when the contract 
went off as I hold it did, by the default of 
the purchaser. The question of defect of 
the vendor's title is not material ; for if the 
purchaser has, by his default in completion 
after he has accepted the title, given the 
vendor the right to rescind the contract 
and retain the deposit as forfeited and 
such right has been exercised the forfeiture 
is final, A subsequent discovery of any 
defect in the vendor’s title does not confer 
on the purchaser the right to recover the 
deposit. 

The appeal accordingly must be dis- 
missed, but under the circumstances, with- 
out costs. 

Walmsley, J.— I agree. 

Z. k. Appeal dismissed. 
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PATNA HIGH COURT. 

Appeal from Appellate Op.df.p. Xo. 52 

of 1925. 

June 19, 1925. 

Present:— Justice Sir John Bucknill, Kt., 
and Mr. Justice Ross. 
DEONARAYAX SIXG H-Jidument- 
Debtor— Appellant 
versus 

Babu RAM PRASAD and another 
-Decree-Holders— Respondents. 

Limitation # lef (IX of 100$), s. JO Unit), Sell. 7, 
Art. 1SJ— Bengal Tenancy Act {VIII n f ISS.)),Sch. III , 
Fart III , Art. 0 -Execution of decree— Sale in execu- 
tion— Sale set aside -F resh application for execution^ 
nature of— Limitation. * 

Respondent, a co-sharer landlord, obtained a decree 
for rent against the appellant on 24th July 1020. On 
21st May 11)23 respondent presented a petition for 
execution of the decree and for certain reasons the 
Executing Court held that the decree could not bo 
executed as a rent-decree and execution was allowed 
to proceed as for a money-decree. On 19th November 

1923 some property belonging to the appellant-judg- 
ment-debtor was sold. The sale was confirmed on 
20th December and the case was dismissed on full 
satisfaction. On the same day the appellant put in a 
petition to set aside the sale under the provisions of 
0. XXI, r. 90 of the O. I\ C., and the sale was eventual- 
ly set aside on the 8th March 1924. On 24th March 

1924 respondaut applied once more to execute hia 
decree as a rent-decree : 

Held, { I > that the second application for execution- 
was one in continuation of the first application inas- 
much as the prayer in both the applications made bv the 
respondent was that the decree should be executed 
a rent-decree ; [p. 800, col. 2.] 

(2) that in any ease the sale in execution of the first 
decree having been sot aside, the respondent’s right to 
execute the decree revived and the second application 

,hree >•«« undated- 

which the sale had been set aside was not barred bv 
limitation, ip. 801, col. 1; p. SO:', col. 1 ] y 

Appeal from an order of the District 

Judge, Gaya, dated the ldth December 19*4 

“Sui^[ fte MU “ Sif ' Gaya ' 

JJ r * £ N- Roy, for the Appellant. 

Mr. Ragho Prasad, for the Respondents. 

„ , JUDGMENT. 

n ( U «. J.-This was a second ap- 

i' Q T ^\ appe u a T t wa f a judgment-debtor 

in a suit brought by the respondents who 
were decree-holders. The present appeal 
anses out of certain execution proceeding 
Apparently as long ago as 24th July looft 
he respondents obtained a decree against 
the appellant. On the 21st May 1923 The 
decree-holders presented a petition for 
cution and on the 19th November l<m £ 
would appear that a sale took place of th« 
M’a 1 may say that ifc would is 

that this decree was obtained bv the r? 
spondents as co-shaier landlords uad Qot [£ 
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had been issued by them against other was not of the same character as the first 
co sl.arer landlords under the provisions of application. I think it is simplest to deal 
the Bengal tenancy Act. 1- or some reason with the latter of these two questions first 
or other this notice was stated not to have It is quite clear that the first application 

been properly served and the Munsif, for execution was an application to execute 
before whom the matter m execution then the decree as a rent-decree It seems true 
was, insisted that the execution should that owing to the decision of the Munsif 
Proceed as a money-decree and not as a at that time and owing to the fact that he 
rent-decree. It appears to have proceeded in found that there had been some failure of 
that way. The sale was actually confirmed service on the co-sharers the actual decree 
on the 20th December 1923 and we are which was executed was a money-decree, 
told that the case was dismissed on lull but, as has been pointed out by the learned 
satisfaction. However, according to the District .Judge, the present application for 
information before us, on the same day, execution is to renew the application for 
(that is on the 20th December 1922), the execution as a rent-decree and not as a 
judgment-debtor put in a petition to set money-decree and I presume that the service 
aside the sale under the provisions of 0. will bo properly effected upon this occasion. 
XXI, r. 90. Now, we are told that the ground lam, therefore, unable to see how it can 
upon which it was asked that the sale be seriously contended that the first and 
should be set aside was that the price in the second applications are not the same, 
the sale proclamation at which the property With regard to first point I think that 
was valued was not adequate. Eventually it is important to observe that during all 
on the 8th March 1*24 the sale was set aside material periods under consideration the 
and on the 24th of the same month the decree-holders had de facto and de jure 


decree-holders then applied once more to 
execute their decree. They still asked to 
execute the decree in precisely the same 
manner as they had asked to execute it in 
the first instance namely, as a rent-decree. 
Now to this, the judgment-debtor objected 
on the principal ground that the applica- 
tion was more than three years from the 
date of the original decree. As I have said 
the original decree was dated the 24th 
July 1920, the first application for execu- 
tion was dated the 21st May 1923 and this 
last application for execution was dated the 
24th March of last year. Now, the decree- 
holders have maintained that limitation 
does not apply. They contend that the 
present application should be treated as 
rssentially a continuation of the preceding 
Replication. The Munsif of Gaya after 
hearin-' the parties came to the conclusion 
that this present application was rightly to 
be regarded as a continuation of the pre- 
cedin' one and accordingly by his order 
dated' the 20th July 1924 disallowed the 
ol, ection which had been made to the 
present application for execution. Ihe 
judgment debtor appealed from this deci- 
sion to the District Judge o Gaya who on 

?he 18th December confirmed the Munsif s 
decision. Now, before the District Judge 
it would seem that not only was this point 
to the present application being not in 
continuation of the previous app hca ion 
urged but also that the present application 


obtained the realisation of their decree. It 
was not until the 8th March 1924 that it 
was possible for them to have taken any 
further step. According to the position as 
it then stood their claim had been satisfied 
by a sale of the property. It was not until 
that satisfaction was negatived, as I have 
just mentioned, that he was then in a 
ditferent position. He could have taken no 
6tep in the interim to apply for further 
execution or for a renewal of execution, for, 
had he done so, he would obviously have 
been met with the re joinder that as matters 
stood his decree had already been realised 
in full satisfaction that he should be pre- 
vented when the sale was set aside from 
applying to obtain what was justly due to 
him by execution would obviously to my 
mind be a gross inequity. 

However, the learned Advocate, who has 
appeared for the appellant here, has suggest- 
ed that the present application is not in 
law a continuation of the preceding appli- 
cation. I should like, however, to point 
to a case which has been decided in this 
Court, Kaniz Zohra v. Sijam Risen (1) in 
which the position which obtains here 
(except in one point to which I propose 
presently to refer) was there substantially 
the same. In that case decided by the 
then Chief Justice (Sir Edward Chamier) 
and Mr. Justice Jwala Prasad it would 

(l) 3' lud. Cas.SJ; 2P.L. J. 115; 11‘. I.. 'V. 73} 
(1317) Pat. 133. 
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appear that a decree had been obtained by 
the plaintiff in a suit on the 20th June 
1905. In August 19llC the first application 
for execution was made. It would seem 
that this application for some reason was 
dismissed; probably, (although it is not clear 
from the report) because it was not pro- 
ceeded with. A second application was 
made in July 1909 and the judgment- 
debtor's immoveable property was sold in 
satisfaction of the debt on the 14th Decem- 
ber 1909. But on the 1 2th February 1910 
the sale was set aside at the instance of 
the judgment-debtor; on what ground I do 
not find it stated. On the loth December 
1912 the decree holders made their third 
and last application asking the Court to 
sell the identical property in satisfaction of 
their decree (which, of course, still subsisted) 
which had been sold on the 14th December 
1909. It was contended in that case by the 
judgment-debtor who objected to the pro- 
posed third application for execution that 
the application could not be regarded as a 
continuation of the preceding application 
and that it was out of time. The learned 
Chief Justice in referring to this argument 
has dealt with the position as it appears to 
him to exist in cases where this same 
difficulty arises as it often must. He re- 
marks:— 

“It may often happen that proceedings 
taken upon an application for execution 
remain pending in an original Court or 
Court of Appeal for several years and may 
result in an order setting aside a sale of 
immoveable property many years after the 
application for execution was presented and 
many years after any of the dates indicated 
in the third column of Art, 182 of the First 
Schedule of the Limitation Act. This has 
often been pointed out by the Courts and 
in order to get over the difficulty some 
Courts have held that a subsequent appli- 
cation should be treated as an application 
made in continuation of the application 
made before the sale and other Courts have 
held that such an application is governed 
by Art.. 181 of the First Schedule to the 
lamitation Act and that the decree-holder 
is entitled to three years from the date on 
which the sale ls set aside within which to 
make a further application. It seems cer- 
tain that the Legislature could not have 
intended that further execution of a decree 
should be prevented by the fact that exe- 
cution proceedings remained pending in 
the Courts for many years.” 

a 
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I think (if I may be permitted to say so) 
that those words ex pi ess the equitable 
views of the position which should obtain 
in a case such as that which is now before 
us The learned Advocate for the appellant 
has suggested that although the remarks, 
to which I have referred, of the then Chief 
Justice of this Court may be applicable 
to what he calls execution under the general 
law, they are not applicable to cases where 
the execution* relates to suils which fall 
within the ambit of the Bengal Tenancy 
Act. He points to s. 29 of the Limitation 
Act and shows how it indicates in sub-cl. 
(6) of cl. (1) that “nothing in the Limitation 
Act shall affect or alter any period of 
limitation specially prescribed for any suit, 
appeal or application by any special or local 
law now or hereafter in force in British 
India." He points to the Bengal Tenancy 
Act and in particular to item No. 6 of 
Part 111, Sell. ill. He observes that there 
is a period of limitation given. I may 
point out that clearly the period which is 
there given is one of three years. This 
period refers to an application made under 
the Act in a suit between landlord and 
tenants and not being decreed for a sum 
of money exceeding Ps. 5t 0. Now he points 
out that in this case the sum did not 
exceed Ps. 50(J. He then refers to the 
times from which the period of limitation 
begins to run. They are (l) the date of the 
decree or order or (2) where there has been 
an appeal the date of the final decree or 
order of the Appellate Court; or (3) where 
there has been a review of judgment, the 
date of the decision passed on the review. 
He suggests that in the case of setting 
aside of an execution proceeding, (that is to 
say, in this case the setting aside of the 
sale which has taken place in an execution 
proceeding) none of these three categories 
(except perhaps the first) apply. Whether 
tins so^ or not (that is to say, whether it 
may con^e under sub s. (3) or iiotj does hot 
to my mind matter. )f there was no pro- 
vision in this Part III, Seh. Ill for a case' 
such as that which is before us, then it 
seems clear that s. 29 of the Limitation 
Act has no application and the matter falls’ 
within the provisions of the ordinary law 
as has been laid down by the late Chief' 
Justice of tins Court in the case to which 
I have referred. Obviously it would be a' 
matter of the greatest hardship if, in cir- 
cumstances such as those which have been 
disclosed in the present case, a decree ■ 
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holder, not clearly through his own fault 
and certainly not by fraud but for one reason 
or another, should have his sale, which has 
been carried out in execution of his decree 
under which he was entitled to recover 
from the judgment-debtor what was due 
to him, set aside, and should on that 
account be prevented from eventually re- 
covering by further execution proceedings 
the sums to which he was entitled. In 
my view, therefore, the District Judge and 
the Munsif were quite right in the orders 
which they made. 

The appeal must, therefore, be dismissed 
with costs. 

Ross, J.— I agree. 

z . k. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 280 of 1923. 
March 27, 1925. 

Present:— Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

AMIR CHAND KHANNA-Creditor 
—Appellant 
versus 

ANUKUL CHANDRA BH AN DARI 

and others— Insolvents— Respondents. 
Provincial Insolvency .4cf ('’ of I9JO), ss. So Oj, oil 
— Schedule of creditors— Name u-hcn to be added or 
Aeleted-Duty of Court. 

Under s 33 (3) of the Provincial Insolvency Act the 
nnm“ of a creditor should not be entered in the 
Schedule until the Court has considered «ny cause 
that might be shown against so doing. [ >. 803 col. 1 J 
The Court is bound to come to a judicial huding 
before it enters the name of any creditor under s. 33 or 
before it refuses to remove a name under s. 50 of the 
Provincial Insolvency Act after considering ^ report 
of the Receiver and any other evidence adduced as to 
Whether the debts are really due or not. [«*•*) 
Appeal against the orders of the Addi- 
tional District Judge at Howrah, dated 
the 30th of May, 13th of June, the 4th of 

July and the 10th of Ju y 1923. 

Bab us Pyari Mohan Chatterji, Rupendra 
Kumar Milter and Tarakcswar Pal Chou- 

dhnru, for the Appellant. 

Babu Dhanna Das Sett, for the Respond- 

en jUDGMENT.— This appeal arises out 
of certain orders passed in an insolvency 
proceeding. One Jogesh Chandra Chatterji 
presented a petition to be adjudicated an 

^solvent on the 7th January 1922 and to 


his petition attached a schedule giving a 
list of 12 creditors. He was adjudicated an 
insolvent on the 5th April 1922 and a 
Receiver was appointed who appears to 
have sold up the assets and thereby col- 
lected funds for part payment to the cre- 
ditors. Thereafter in February and March 
1923 six persons Anukul Chandra Bhandari, 
Bhola Nath Mitra, Amarendra Nath Mallik, 
Naran Chandra Ghose, Kunja Behari Manna 
and Fazley Huq Sheikh, who were not 
among the creditors mentioned in the sche- 
dule, applied to be entered therein and the 
learned Additional District Judge ordered 
cx parte that their names be so entered 
On the 27th April 1923, the present appel- 
lant who is a creditor mentioned in the 
schedule put in a petition stating that 
those debts were bogus debts, and the 
Judge then ordered the Receiver to 
report in the matter. The Receiver went 
to the spot and after taking certain evi- 
dence prepared a report which was put up to 
the learned Additional District Judge who, 
on the 30th May 1923, recorded his order 
as follows: “Read Receiver's report which 
I accept in toto as regards the persons 
reported on. The name of Amarendra Nath 
Mallik to whom the obligation of insolvent 
was incurred after adjudication will be ex- 
punged from the schedule. The names of 
the rest will be incorporated in the schedule 
with fthe debts due te each according 
to "Receiver's report." There is nothing 
to show that this order was passed in the 
presence of any of the parties.^ In fact on 
the 1st June 1923 Amarendra Nath Mallik 
made an application praying for having a 
chance of being heard and for the order 
of the 30th May 1923 being reversed. On 
the 13th June the learned Additional Dis- 
trict Judge heard his application ex parte 
and then admitted Amarendra Nath Mallik 
ns a person whose name should be entered 
in the schedule. Amir Cliand (the present 
appellant) applied to have these orders set 
aside or re considered as they were passed 
in his absence. This application was 
refused and the present appeal is against 
* this order. 

In appeal it is urged on behalf of Amir 
Chand that the procedure under s. 33 (3) 
of the Provincial Insolvency Act has not 
been observed. That section provides that 
any creditor of the insolvent whose name 
is not in the original schedule may apply 
to have his name entered therein; and then 
the Court after causing notice to be served 
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Da the insolvent and the other creditors 
who have proved their debts after hearing 
their objection, if any, shall comply with or 
reject the application. As to this, it is 
clear that no notice was issued at all before 
the names were so entered; {on the date no 
one of the scheduled creditors had proved 
his debt) but subsequently Amir Chand 
appeared and prayed for expunging the 
names of certain creditors under the pro- 
visions of sub-s. (1) of s. 50, Provincial In- 
solvency Act. Now it is perfectly clear that 
the names of those creditors should not have 
been entered in the schedule until the Court 
has considered any cause that might have 
been shown against so doing and this was 
not done. 

It is next urged that the Additional Dis- 
trict Judge had no jurisdiction to give over 
the whole matter to the Receiver and simply 
accept his report. He was bound to come 
to a judicial finding either before he en- 
teied the names of some of the creditors 
under s. 33 or before lie refused to remove 
the names under s. 50 after considering 
the report of the Receiver, as to whether or 
not each or any of those debts were really 

Wrionc ag, ' e - With this mention. 

\ arious other points were raised, such as 

whether some part of the debts was barred 

cLnZ a Rr , 7 heth# J r the debt of AnukuI 

“ Bhandan under the handnote-the 

« tt ° r bein S three months after 
the application for adjudication and three 

dehH bef ° la l , he ^judication— is a valid 
„ , i 1 of !• 31 read with s. 28 (7); 

ChlttSi? ™ r Wheth ?. r , J °S esh Chandra 
debt of h , a f IT' for the alleged 

terii on ! u K F. mesh Chandra Chat- 
terji on an old hat-chitia and whether the 

the adbdicaP he . ex ?* ted months after 
tne adjudication in July 1922 in favour of 

ju&S comf to a°„ U ; 

5* ■ ?“ tered 1Q the schedule but had prac- 
witho U t°haying issYed* nece^y notices 

Sff W-Sft rfS 

and determine judicially in the presence of 
Claim to be entered m the schedule. We 
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do not say that he cannot consider the 
Receiver's report and the evidence recorded 
by him but he must come to a judicial de- 
cision on each debt set out. 

The result is that this appeal is allowed, 
the order of the Court below set aside and 
the case sent back to that Court to be dealt 
with in accordance with the direction in- 
dicated above. The appeal is allowed with 
costs, one gold moliur against each set of 
the appearing respondents. 
z - K - Appeal allowed. 


MADRAS HIGH COURT. 

Secon-d Civii, Appeals N 03 . 1225 and 1226 of 

1923. 

August 29, 1921. 

Justice Devadoss. 

V A\ ARU AMBALAM and others— 

Defendants— Appellants 

versus 

Rmv?n N ]; TALLTKB0ARD(,p 

RAMNAD-Plaintiff-Respondent. 

n( ,n.L Ur i U,,i outside water-spread 

Vtt&'SSSfffg -* **- 

th. Imdlord is not entitled to dirS tho teS 

S3 .ToTAlr ,r inS Tl.. . 

liable to pay only the usual punia rates 

A enant is entitled to catch and use rain water as 

iin! S 1 ° U us J and and 1,10 landlord has no right to it 

168^ distinguished. ' ' ' * 3 ‘ 1 31 L - J - 

Second. f p P eals against the decrees of 
the District Court of Ramnad at Madura, 
in A. b. Nos. 41 and 42 of 1921, preferred 

DeS C°n ? f th J S ourt of the Special 
dur P a L ° 7 fRa P n!ul at Manama- 

b J' No - 7bbof I91» respectively 

andTs /■‘ rap S , Iyer 

S - S ™<™sa Iyer, for the Appel- 

E“p r onLf°“ n<iaramj ' a lyen ^ fw a. 

sSHkIsm 
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the case of kulamkowai lands, that is, lands 
situated within the water-spread of the 
tank, if the tenant raises a nanja crop by 
putting up ridges all round, thereby pre- 
venting the How of water into the tank, or 
by retaining water, which would llow into 
the tank, when the level of the tank goes 
down, he is bound to pay sarasari. But in 
this case, the finding is that the lands in 
question are not kulamkowai lands. These 
lands are outside the water-spread of the 
tank. The question is whether what applies 
to kulamkowai lands should also be held 
applicable to lands outside the water-spread 
of the tank. Mr. Soundararaja Iyengar, 
who appears for the respondent, contends 
that water, which would have llowed into 
the tank, has been obstructed by the 
defendant putting up ridges round the 
lauds. He relied upon the decision of 
the High Court in Second Appeal 
No. 1031 of T)19 as supporting his con- 
tention. In that case, the District Judge 
found that the tenants not only’ put up 
ridges and obstructed llow of surplus 
water, but also diverted water of certain 
odais into their lands, for the purpose of 
raising wet crops. In this case, there is 
no finding that any such odai or water 
ilowing in a defined channel has been 
diverted into the defendant’6 lands. What 
the defendants have done is to catch rain 
water as it fell on their lands. T he 
landlord has no right to the rain water, 
till it Hows in a defined channel. He is 
not entitled to the rain water, which 
falls on a tenant's lands, till that water 
leaves the tenant's land and Hows into a tank 
or into an odai or channel, which leads 
water into his tank. The decision in 
Arunachalam Chetliar v. Mangalam (I) 
has, therefore, no application to the present 
case and the facts in this case are difter- 
ent from the facts in Second Appeal No. 
1031 of 191!). The question therefore, is 
whether in the case of lands, which are 
cultivated purely by ram «ter, which 
falls on them, they should be charged 
sarasari. There is no warrant for saying 
that such lands should be charged sarasan, 
if wet crop is raised. No doubt, b\ put 
tin" up ridges all round the lands, the de- 
fendants have to some extent obstructed 
the How of water into the plaintiff s tank, 
hut that by itself would not give the 

(1) Ind. Cas. 329; 40 M. L. T. 70; 4 L. W. 37; 31 
M. I/ J. 16«. 
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plaintiff right to charge sarasar rate, in 
the case of lands outside the water-spread. 

In the result, the appeals are allowed 
and the decrees, of the lower Courts are 
reversed and the suits dismissed. The ap- 
pellants will have their costs through- 
out. 

The defendants' liability to pay punja 
rate is not denied; the plaintiff, therefore, 
is entitled to get it in a proper proceed- 
ing. 

v. n. v. Appeals allowed. 

s. D. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeal No. 17 of 1923. 

September 7, 1925. 
present:— Mr. Dalai, J. C. 

HARI HAR BAKHS1I SINGH and others 
—Defendants— Appellants 
versus 

MOHAMMAD USMAN KHAN- 
Plaintiff— Respondent. 

Ejectment of trespasser— Suit by one co-sharer on 
behalf of all- Maintainability of suit. 

One co-sharer can aue a trespasser in ejectment on 
behalf of himself and his other co-sharers. 

Thakurji v. Ilira ImI , 75 Ind. Cas. .’Fla; -0 A. L. J. 
BO.); 44 A. 031; (19221 A. I. U. (A.) 408 and Ahmad 
Saliib Shutari v. The Maynesite Syndicate Ltd . 29 Ind. 
Cas. GO; 39 M. 501; 2 L. W. !G0; 17 M. L. T. 38.; 28 M. 
L. J. 598, referred to. 

Appeal against a decree of the Additional 
Subordinate Judge, Lucknow, dated the 6th , 
August 1923. 

Mr. Bishesltar Nath Sncastava, for the 
Appellants. 

Messrs. Daya Kishan Seth and Zahur 
Alnnad, for the Respondent. 

JUDGMENT.— The plaintiff Uman 
Khan sued for the ejectment of the defend- 
ants on the ground that he was the sole 
tahuidar to whom belonged the jungle in 
suit. During the course of an inquiry by. 
the lower Court it was found that Lsman 
Khan was owner only of 10 annas 8 pies 
share while a brother and a sister of Ins 
owned the rest of the taluqdari. The lower 
Court passed a decree in favour of the 
plaintiff for possession of the jungle in suit 
and for damages for trees feloniously cut 
by the defendants and ordered that the 
decree was in ' favour of the plaintiff and 
his co-sbarers as well. 
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In this Court it was argued (1) that the 
.plaintiff alone was not entitled to sue for 
possession of the entire area of land in suit 
and at best could obtain a decree for 10 
annas 8 pies share; (2) that the defendants 
were owners of the produce of the jungle 
and (3) that the plaintiff had not proved 
his possession of the jungle within the 
.period of limitation while the defendants 
had proved adverse possession. 

It is well-settled law on the basis of 
rulings of High Courts that one eo sham- 
can sue a trespasser in ejectment on behalf 
of himself and his other co-sharers. This 
principle was laid down as far back as 11)01 
by the Allahabad High Court. A reference 
to this ruling is given in a Bench case of 
the Allahabad High Court Thakurji v. Hira 
L/il (1). There is a Bench ruling of the 
Madras High Court Syed Alunad Sahib 
Shutari v. The Magnesite Syndicate Ltd. 1 2) 
in which reference is given to a long series 
of rulings of the Calcutta and Allahabad 
High Courts in support of this proposition 
of law dating as far back as le8l. 

The learned Counsel for the defendants 
appellants sought to distinguish this prin- 
ciple on the ground that the plaintiff had 
come to Court asserting his title to the 
entire property. That may be a question 
in dispute between him and his co-sharers. 
The decree is granted by the lower Court 
in favour of both the plaintiff and his co- 
sharers and I see no point of distinction 
so far as the defendants are concerned 
between this case and the principle enun- 
ciated above. This plea in the grounds of 
appeal must fail. 

[Th ‘ rest of the ju«lg.v.?at prooaitls only on fuels 
and is. thuofoiv, omitted, -til . J 

s i>. Appeal dismissed. 

(1) 75 Ind. Cas. 335; 20 A. LJ. 604; II A. Ml; 
(1922) A. I. It. (A.) 408. 

(2) 23 Ind. Cas. CO; 3) M. 501; 2 L. W. 4Grt; 17 II. 
L. T. 387 ; 28 M. I.. .1. 538. 


CALCUTTA HIGH COURT. 

Armt. I'.iom Appri.lxte Decker No. 2110 

OF 1922. 

May 18, 1923. 

Present: — Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
PURUSO IT AM MAHESRI and others— 

Plaintiffs— Appellants 

versus 

PANCHANAN MAZUMDAR and others 
—Dependants— Respondents. 

Bengal Tenancy Act (VIII of 1885 ), ». 182 - Lea . 


PANCHANAN MAZUMDAR. 

for purpose of shop— High! of occupancy— 1 muster 
of Properly -let (IV "f /SS-’ , ■«. 111. 

’ Section 182 of the Benjpil Tenancy Act does not 
apply to a land let out to an occupancy r&ot for the 
purpose of a shop in a Bazar, [p. SOU, col. 1 j 

Such leases are governed hy the Transfer of ln - 
pertv Act. fiW.] 

Appeal against a decree of the Subordi- 
nate Judge, Rangpur, dated the 22nd May 
1922, reversing that of the Additional 
Munsif, Kurigram, dated the 30th of July 
1921. 

Dr. Sarat Chandra Basal c and Balm .Isifii 
lianjan Ghosc, for the Appellants. 

Mr. Atul Chandra Gupta and B&bu 
lb id hi lea Ranjnn Cuba, fertile Respondents. 

JUDGMENT. 

Cuming, J.— In the suit out of which 
this appeal has arisen the plaintiffs sued to 
eject the defendants under s. Ill of the 
Transfer of Property Act. on the ground 
that their lease had expired. The facts 
of the case are these; the defendants first 
of all took a lease of 6ome 5 kanis of land 
in 1310 in Lai Manirhat Bander for a term 
of five years for the purpose of establishing 
a shop on it. The defendants then took one 
additional kani of laud at a total rental of 
Rs. 09 per annum for 6 kanis of land and 
there was a fresh lease for five years. At the 
expiry of the term the plaintiffs demanded 
an enhancement of rent and a fresh lease 
was given for another five years from 1322 to 
132G at a rental of Rs. 78 per annum. The 
defendants executed a kabuliyat in the 
plaintiffs’ favour on the 1st Jaistha 1322. 
This lease expired in 1326 and the defend- 
ants were asked by the plaintiffs to evacuate 
the land. This they refused to do and 
hence this suit. The case of the defendants 
was that they were settled on the land in 
1307 ns raiyats and that the kabuliyat was 
merely a confirmatory lease which did 
not set forth the real purpose for which 
the lands were taken, that the defendants 
were governed by the Bengal Tenancy Act 
being occupancy raiyats and were not 
liable to be ejected. 

The first Court hold that the lands had 
been taken for the purpose of a shop and 
that s. 182 of the Bengal Tenancy Act had 
no application In appeal the learned Sub- 
ordinate Judge held that the defendants 
had failed to prove their case that they 
took the land for agricultural purpose in 
the year 1307. He found that they b'ok 
the land for the purpose of establishing a 
shop. He further found that they Bub- 
sequent to the taking of the land for the 
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shop had acquired certain other occupancy 
jotes in the vicinity and hence he held that 
under the provisions of s. 182 of the Bengal 
Tenancy Act they must be considered to 
be holding the lands that had been taken 
for the purpose of a shop as occupancy 
raiyats and hence they could not be evicted. 
The learned Subordinate Judge in coming 
to this conclusion relied upon the case of 
Bhikarirum Bhagat v. Maharaj Bahadur 
Singh (1). 

Dr. Basak, who has appeared for the appel- 
lants, contends that s. 182 has no applica- 
tion to the present case and that the ruling 
relied upon by the learned Subordinate 
Judge of the lower Appellate Court is 
clearly distinguishable for in that case the 
tenant had already been a raiyat before he 
took the land for the purpose of a shop and 
the finding was that the land was taken for 
a shop and also for cultivating as a raiyat 
other lands using the land in suit a home- 
stead. This case is clearly distinguishable 
from the present case. I do not think that 
the provisions of 6. 182 of the Bengal Ten- 
ancy Act can be held to apply to the present 
case. The land in this case was admittedly 
taken not for the purpose of a homestead 
from which the defendants were to cultivate 
their jutes but was taken for the purpose 
of a shop and is still used for that purpose. 

It is situated in a part of Lai Manirhat 
Bander which is a large Bazar. The defend- 
ants admittedly had another homestead 
and it would be straining the law if I were 
to hold that they were holding this land 
as their homestead. Their lease shows that 
it was for the purpose of a shop that the 
land was taken and had been used for that 
purpose only. Therefore, it cannot be said 
that the defendants have been holding this 
land as homestead. In my opinion, s. 182 
has no application to the present case 
and this land is governed by the provisions 
of the Transfer of Property Act and not by 
the provisions of the Bengal Tenancy Act. 

In that view the appeal must succeed. 
The decree of the lower Appellate Court is 
set aside and that of the First Court re- 
stored. The appellants will get their costs 
of this Court as also of the lower Appellate 
Court. 

Chakravartl, J.-I agree with my 
learned brother in the order which he has 
proposed to make. 1 wish only to add a few 
words. The learned Advocate for the re- 
spondents relied upon the case of Bhikari- 
(1) 31 Ind. Cas. 152; 43 C. l!>5; 25 C. L. J. 357. 
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ram Bhagat v. Maharaj Bahadur Singh (1) 
upon which the lower Appellate Court also 
relied. That case is distinguishable from 
the facts of the present case. The learned 
Judges in the course of their judgment 
in the case cited laid down the law in these 
words “But supposing that during the 
hrst two or three years during which 
the defendants merely held their shop 
and resided on the disputed land, and 
held jotes at Malhati, they could not 
invoke the aid of s. 182 of the Bengal 
Tenancy Act, there can be no manner of 
objection under a long course of rulings of 
this Court to their claiming the protection 
of that section after they became agricul- 
turists at Sanko and carried on agriculture 
from their residence at_ Sanko which was 
also used as a shop." Now in the present 
case, the learned Subordinate Judge has 
found that the land was taken for the 
purpose of establishing a shop and not for 
the purpose of carrying on agricultural 
operation as was claimed by the defendants. 
The learned Judges in the case cited point- 
ed out that the land in that suit was taken 
primarily for the purpose of carrying on 
cultivation and the use of it as a shop was 
only incidental use. in the present case, 
the lease when it was taken was clearly 
one governed by the provisions of the 
Transfer of Property Act. The main pur- 
pose or the only purpose for which it was 
let out by the landlords was for the defend- 
ants to establish a shop in a Bazar. In 
these circumstances 1 agree with my learn- 
ed brother in the judgment just delivered 
that 8. 182 of the Bengal Tenancy Act has 
no application to this case, 
ii. is. Appeal allotted. 
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Present:— Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Macpherson. 
Mahanth TOKH NARAYAN PURI— 
Defen da nt— A ppellant 
versus 

RAM RACHHYA SINGH and others 

—Plaintiffs— Respondents. 
Muhammadan Lau— Pre-emption— Person entitled 
to pre-emption associating stranger in suit, effect of— 
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Person qualified to enforce right of pre-emption associ- 
ating pre-emptor who is not qualified , effect of— Sale of 
dominant tenement— Owner of servient tenement, whe- 
ther can pre-empt—' Talab-i-iahtish-had, when to be 
made— Delay in making demand, effect of. 

Where a person entitled to claim pre-emption under 
the Muhammadan Law joins with himself as co-plaint- 
iff a person who has no such right, he forfeits his own 
pre-emptive right and the suit must be dismissed as 
against both. [p. 808, cols. 1 & 2.] 

Where, however, several persons who join as plaint- 
iffs in a suit for pre-emption have an equal right of 
pre-emption, but some of them have qualified them- 
selves under the Muhammadan Law to enforce snoli 
right and the others have not, the suit is maintainable 
at the instance of the former and is not liable to 
dismissal merely because some of the plaintiffs have 
not so qualified themselves, fp. 80S, coi. 2.J 

Where a dominant tenement is sold the owner of 
the servient tenement has a right to pre empt the 
sale under the Muhammadan Law as a shali-i-khalit. 
[p. 801), col. 2.] 

The talab-i-ishtish-had required by the Muhammadan 
Law of Pre emption must be made with the least 
practicable delay and tha question whether that 
formality lias been duly and sufficiently observed 
with regard to the time at which it should have been 
observed is a question to be decided in each caso by 
the Court which has to deal with the facts, [p. 810, 
col. 1.] 

Unless the purchase price is known to the person 
entitled to pre-emption, he has not all the facts before 
him to enable him to decide whether he will exercise 
his right of pre-emption. He must, however, take im- 
mediate steps to ascertain the price and then make the 
talab-i-ishtish-had forthwith and any unreasonable 
deluy in ascertaining the particulars or in making 
the demand would operate as a foifciturc of his claim 
[ibid. 1 

Second appeal from a decision of the 
District Judge, Monghyr, dated the 8lh 
September 1923, reversing that of the Sub- 
ordinate Judge, Monghyr, dated the 15th 
April 1920. 

Messrs. P. Dayal and R. T. N. Sahay , for 
the Appellants. 

Messrs. S. Ahmad and S. N. Ray, for the 
Respondents. 

JUDGMENT. 

Miller, C. J.— This is an appeal from 
a decision of the District Judge of Monghyr 
dated the 6th September 1922. The appel- 
lant Mahant Tokh Narayan Puri is the 
defendant first party in a pre-emption suit 
instituted by some of the respondents as 
plaintiffs against the appellant as purchaser 
and the defendants second party, also re- 
spondents, as vendors of an estate in Monza 
Bennan bearing Tauzi No. 7094 on the rolls 
of the Collector of Monghyr. Some years 
ago by a Collectors e batvxira Monza 
Reiman was partitioned amongst the co- 
sharers and divided into several separate 
revenue paying estates bearing separate 
tauzi numbers. Tauzi No. 7094 which con- 
stitutes the property in dispute in this 


case fell to the patti of certain co-sharers 
now represented by Jagdip Narain Singh 
and others, the second party defendants 
in the suit. Tauzi No. 3814 and Tauzi 
No. 7093 fell to th e patti of those who are 
now represented by the plaintiffs These 
two estates are contiguous with the estate 
in suit lying immediately to the south and 
east thereof respectively. The appellant 
(defendant first party) is the proprietor of 
Mauza Bindaban which lies immediately 
to the west of the estate in suit. On the 
13th December 1918 the defendants second 


party, who may be conveniently referred 
to as the vendors, sold their interest in 
Tauzi No. 7094 to the appellant, who may 
he referred to as the purchaser, for 
Ks. 3,775 and a further sum of Rs. 125 to 
cover the arrears of rent then due. The 
plaintiffs as proprietors of Tauzi Nos. 3814 
and 7093 claim the right of pre-emption on 
payment of the price agreed between the 
vendors and purchaser and instituted the 
present suit to enforce their claim. 

The Muhammadan Law relating to pre- 
emption applies also to Hindus in Bihar. 
The right of pre-emption applies in the 
case of three classes of persons. The first 
class ar? the co-sharers in the vended 
property known as shafi-i-tharik. The 
second class are sharers in the appendages 
or appurtenances of the vended property, 
shafi i khalil. The third class derive their 
right from vicinage and the right applies 
in favour of neighbouring proprietors 
holding contiguous property. They are 
known as shaii-i-jar. The plaintiffs claimed 
originally as the owners of the enjoining 
property but by an amendment of their 
plaint they alleged (hot the pattis of the 
plaintiffs and the vendors had all along 
been irrigated from water of the same alia s 
and pynes and they also claim as sharers 
in the appurtenances common to both pro- 
perties ( shafi-ikhalit ). 

The purchaser resisted the suit on various 
grounds. Hecouteuded that the plaintiffs 
were not entitled to pre-emption on the 
ground of vicinage as he also was s neigh- 
bouring proprietor; that the plaintiffs were 
not entitled to the right of shall- i-khalit 
as they were not in fact sharers in appmv 
tenances common to the two estates and 
further, that such a right had not been 
properly claimed in the plaint, that the 
ceremonies necessary to he performed in 
order to found a right of pre-emption had 
not been properly performed, and that such 
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ceremonies, if performed, had been perform- 
ed by the plaintiff No. 4 alone, and by 
adding other plaintiffs in the suit who were 
strangers having no claim to pre-emption he 
had forfeited his right. 

The learned Subordinate Judge before 
whom the case came for tiial appears to have 
found all the facts in favour of the plaintiffs 
but considered that although the plaintiffs 
were entitled to pre-emption as shafi-i-jar 
and shafi- i-khalit they could not enforce 
their right as they were not actual co- 
sharers in the vended property. 

On appeal the learned District Judge of 
Monghyr without considering the questions 
of fact which had been determined by the 
Trial Court upheld the decision of Subordi- 
nate Judge. 

An appeal was preferred to the High 
Court, but as the facts had not been found 
by the lower Appellate Court the case was 
remanded to that Court for re-hearing and 
for decision after coming to a finding as 
to what the facts were. 

The learned District Judge on remand 
has found that the ceremonies were pro- 
perly performed by the plaintiff No. 4, 
that the plaintiffs other than the plaintiff 
No. 4 were not strangers and were entitled 
to be added; that they could not succeed 
merely as shaji-i-jar because the purchaser 
was also a neighbouring proprietor but 
that they had established their right as 
shafi-i-khalit, sharers in appendages, a right 
the purchaser did not enjoy, and he passed 
a decree for pre emption in favour of the 
plaintiffs. 

The purchaser has appealed from that 
decision which he challenges upon three 
grounds, (1) that the plaintiff No. 4 who 
performed the ceremonies has lost his 
right to claim pre emption by joining as 
plaintiffs other persons who had not joined 
in the ceremonies and who were strangers 
as that expression is understood ;n Muham- 
madan Law, (2) that the plaintiffs having 
claimed on the ground of vicinage only 
should not have been given a decree as 
sharers in the appendages and (3) that 
delay in performing the talab-i-ishtish-liad 
was fatal to the validity of that ceremony 
without which the right could not be 
asserted. 

\s to the first point it is well-settled 
that if a person entitled to claim pre-emp- 
tion joins with himself as co plaintiff a 
person who has no such right, he forfeits 
bD own pre-emptive right and the suit 
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must be dismissed as against both : (see 
Wilson's Anglo Muhammadan Law, 5th 
Edition 388;. The basis of this rule appears 
to he that as the right of pre emption only 
exists in favour of those who are co- 
shareis either in the vended property or 
in the appurtenances, or who are proprie- 
tors of adjoining property, as against 
persons who are not so qualified, it would 
be manifestly unjust as against the vendee 
to allow persons who do not possess the 
necessary qualifications to assert a right 
of pre emption. In the present case the 
plaintiffs are all members of the same 
family and are all proprietors in Tauzi 
Nos. 3814 and 7903. They do not, there- 
fore, come under the category of strangers 
as understood for this purpose in Muham- 
madans Law. It was contended, however, 
on behalf of the appellant that nobody 
could he joined as a plaintiff who, although 
otherwise qualified, had not himself per- 
formed the preliminary ceremonies of 
talab-i-moicasibat and talab-i ishtish-had but 
no authority was produced in support of 
this proposition. As pointed out by 
Banerji, J , in Wajid Ali v. Shahban (1) in 
almost all the cases in which it has been 
held that a person possessing the right 
of pre emption forfeits it by joining a 
stranger, the person joined was a stranger 
to the co-parcenership body and a total 
outsider and reference is made to the case 
of Chhotu v. Husain Baksh (2) in which it 
was held that the mere joining by a per- 
son having a right of pre-emption of 
persons who have an equal right of 
pre-emption, hut have not qualified them* 
selves according to the Muhammadan Law 
to enforce it, and who are not strangers, 
will not disentitle the person entitled to 
maintain a suit for pre-emption, if he had 
sued alone, from maintaining a suit 
brought by him so far as he himself was 
concerned. In that case pre emption vas 
claimed by several persons one of whom 
Chhotu only had performed the preliminary 
demands and it was held that Chhotu had 
not forfeited his right of pre-emption by 
joining with him the other plaintiffs in 
bringing the suit. The point appears to 
have been settled by that decision. 
Moreover, the learned Judge whose judg- 
ment is under apreal states that this point 
was not pressed before him by the purchaser 

(1) 5 Ind. Cas. 620; 31 A. 623; 0 A. L. J. 667; 6 M, 
I T .352 

(2) AAV. N. (1893; 25. 
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and I do not think we should in the circum- 
stances allow" the appellant to raise the 
point afresh'. In any case were it neces- 
sary to do so I should hold that the suit 
is not bad for misjoinder of parties. 

With regard to the second point it is 
true that in the relief portion of the 
claim the plaintiffs ask for a declaration 
that they have the right of pre-emption as 
they are proprietors of the adjoining 
pattis. But by the amendment of para. 15 
in the body of their plaint they do allege 
that the pattis of themselves and the 
vendors have all along been irrigated 
from water of the same ahar and pyncs 
and at the trial as well as in the lower 
Appellate Court, the question whether the 
plaintiffs were entitled to come in under 
the second class of pre-emptors was raised 
and decided. 

The facts with regard to this part of 
the case are found by the learned District 
Judge on remand. There is an ahar.ot 
considerable extent in the plaintiff's patti, 
Tauzi No. 38U, and the vendors as proprie- 
tors of Tauzi No. 7094 have rights of taking 
water for the irrigation of their own land 
from this ahar. The learned Judge finds 
that the proprietors of the two pattis have 
joint rights over this ahar and that in fact 
the owners of the vended patti have a 
right of easement over the ahars and 
water-courses situated in the plaintiffs' 
patti. The result is that the plaintiffs’ patti 
i9 a servient tenement. Such a case has 
always, so far as I am aware, been treated 
as bringing the owner of the servient 
tenement within the right of shaji-khalit. 
It was contended, however, that the ahar 
in question had been left ijmal at the time 
of the batwara and that it was not an 
appendage or appurtenance to either of. the 
two pattis over which the parties had 
common rights and the case of Keshao 
Singh v. liansi Singh (3) was referred to. 
In that case an estate had been partitioned 
into several mahals but certain roads and 
a well and a tsnk and other properties had 
been left undivided and remained the joint 
property of the proprietors of the different 
estates. It was found that the fact that 
this joint property remained enjoyable by 
the proprietors of each of the separate 
mahals wa9 not sufficient to give any of 
them a right of pre-emption in the second 
degree or Ichalit as the joint property was 

(3) 52 Inti. Cas. 31; 4 P. L. J. 420, 
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not an appurtenance of any of the estates 
but a separate property owned by the 
proprietors jointly. In the present case the 
facts appear to be different. The ahar in 
question is within the plaintiffs' patti and 
the title to it belongs to the plaintiffs 
alone. It is not shown to be joint property 
and it is found by the learned District 
Judge that the right which the proprietors 
of the vended property have was merely a 
right of easement in the ahar. This being 
so I think the plaintiffs come within the 
second class of pre-emptors, namely, shafi-i- 
khalit. 

With regard to the third point it may be 
stated that Muhammadan Law requires that 
the pre emptor immediately on hearing of 
the sale should make known his intention 
of exercising his option of purchase. He 
should rise and declare his intention there 
and then whether witnesses are present or 
or not. The ceremony is known as talab-i- 
mowasibat. Having done this he must 
also with the least practicable delay make a 
formal declaration claiming his right of 
pre-emption before witnesses in the presence 
of either the vendor or the vendee or on 
the premises sold. The ceremony is known 
as talab-i ishtish-had. It is not disputed 
that the first demand was properly made by 
the plaintiff No. 4. It is contended, however, 
that there was a delay of four days in 
performing thesecond demand and that this 
delay is fatal to the plaintiffs’ right. The 
facts found are that the property was sold 
on the 13th December 1918. The plaintiff 
No. 4 came to hear of it on the 16th December 
and immediately declared his intention of 
exercising his right of pre-emption in the pre- 
sence of several witnesses. He was not aware, 
however, of the amount of the purchase 
price paid for the properly and in order 
to ascertain this he sent his servant Munslii 
Gajadhar Lai by train on the evening of 
the same day to Shaikhpura to obtain a copy 
of the sale-deed. There was some delay in 
obtaining the copy of the sale-deed owing 
to the Registration Office being closed. 
Eventually Gajadhar Lai obtained a copy 
of the sale-deed on the 19th December and 
took it to his master at Mauza Barhi who 
as soon as he received it on the 20th proceed- 
ed to the house of the vendors who lived 
in the same village and there performed the 
second ceremony of talab-i-ishtish-had in 
the presence of some of the vendors and 
other witnesses. The same ceremony was 
performed by. him on the vended property 
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On the following clay and in the presence of 
the purchaser on the 22nd, but these last 
two ceremonies were not necessary in order 
to complete his right. The question is 
whether by waiting until he had ascertained 
the amount of the purchase-money the 
plaintiff No. 4 forfeited his right 'The 
learned District Judge considered that the 
delay was satisfactorily explained and that 
the plaintiff was justified in waiting until 
he ascertained the purchase price before 
performing the second ceremony. 

It seems to me on general principles 
that unless the purchase price is known to 
the person entitled to pre-emption he has 
not all the facts before him to enable him 
to decide whether he will exercise his 
right. The price when ascertained may be 
higher than that which he is inclined to 
pay. There can be no doubt, however, that 
he would be bound to take immediate steps 
to ascertain the price and any unreason- 
able delay in doing so would, in my 
opinion, operate as a forfeiture of his claim. 
In the case of Abadi Bcgam v. Inam Begam 
(4), the opinion was expressed that a claim 
relinquished upon mis-information of the 
amount of the sale consideration, or of the 
property sold, may be resumed when the 
real facts became apparent. This opinion, 
however, upon the facts of that case, would 
appear to be merely obiter. It is referred 
to apparently with approval by Sir Roland 
Wilson who states “ but a person who 
refrains from pre-empting when lie first 
hears of the sale, owing to being mis-inform- 
ed of the pi ice, is not estopped from 
reviving his right on becoming subsequent- 
ly aware of the true price:” (see Anglo 
Muhammadan Law, 5th Edition, 401). The 
rule laid down by Sir William Macnaghten 
and referred to with approval in the case of 
Jumeelun v. Luleej Ilonsein (5) is that the 
talab-i-ishtish-had should be made with the 
least practicable delay and it was further 
laid down in that case by a Full Rench of 
the Calcutta High Court that the due 
and sufficient observance of that formality, 
as to time is a question to be decided in 
each case by the Court which has to deal 
with the facts and I do not think that in 
second appeal we should interfere with the 
finding of fact on a question of this sort 
•unless the ascertained facts clearly shew 
that there was no evidence to support the 
finding. In the ease of Bui j noth Goeuka v, 
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Ramdhari Chowdhary (6j, there was a con- 
siderable delay between the date (the 20th 
December 1897; when the pre emplor first 
heard of the sale and the 7th January follow- 
ing when he performed the second ceremony 
of talub i-ishtish-had. The delay between 
the 20th December and the 4th January 
was due to the fact that the pre-emptor was 
during that time endeavouring to procure 
from the Registration Office a copy of the 
sale-deed, the office being closed for the 
Christmas vacation. Their Lordships of the 
Judicial Committee appear to have assumed 
that the circumstances were adequate to 
excuse that delay. The Trial Court had 
held that the delay was not fatal to the 
claim. The High Court on appeal had 
reversed that decision. Their Lordships 
observed: "There is no question of law in 
the case. It is clear that the right of 
pre-emption must be exercised, and the 
claims necessary to give effect to it must be 
made, with the utmost promptitude, and 
that any unreasonable or unnecessary delay 
is to be construed as an election not to 
pre-empt. And whether there has been such 
a delay is a question to be determined 
upon the facts of each particular case. It 
is enough for their Lordships to say that, 
in their opinion, the grounds stated by the 
learned Judges of the High Court for 
overruling the decision of the First Court, 
on a pure question of fact, were insufficient". 
In my opinion the delay in the present case 
has been amply explained and I do not 
think that any sufficient reason has been 
made nut why we should differ from the 
learned District Judge on a pure question 
of fact Indeed had t lie case come before us 
in the first instance I should have taken the 
same view. In my opinion the third objec- 
tion also fails and this appeal must be 
dismissed with costs. 

Macpherson, J.— I agree. 

z. K. Appeal dismissed. 

( 6 1 12 C. \Y. S. 41!); 10 Horn. L. R. 253; 7 C. L. J- 
318; 18 M. L J. 11G; 3 M. L. T. 319; 35 C. 402; 35 1 .4. 
COT. CM. 
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,o 10 U K F. B 13; 8 U. L R 100. 
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CALCUTTA HIGH COURT. 

Appeal FHOii Order No. 304 of 1923. 

March 30, 1925. 

Present Mr. Justice Suhrawardy 
and Mr. Justice Duval. 
JANAKIXATH SINGHA ROY-Plaintiff 

— Appbllant 
versus 

NIRODE BARAN ROY a.no others— 
Defendants— Respondents. 

Civil Procedure Code Lief V of I00S ), 0. XX, r. 12, 
0. XXII, rr. 9 -Limitation .ic< tlX of I90S), s. .5— 
Mesne profits, determination of —Application for 
ascertainment of mesne profits, nature of— Abatement, 
application to set aside— Questions to be considered. 

An application for the determination of mesne 
profits is an application in the suit. (p. 811, col. 2 ] 

In an application to set aside an abatement the 
Court should investigate whether the plaintiff was 
lawfully prevented from making the application for 
substitution within the statutory period and should 
direct its attention to the question whether the plaint- 
iff is entitled to the benefit of s. 5 of the Limitation 
Act. [ibid ] 

Appeal against an order of the Subordi- 
nate Judge, Burdwan, dated the 30th cf 
May 1923. 

Mr. Mohendra Nath Roy and Babu Sita- 
rani Banerji, for the Appellant. 

Dr. Dwarkanath Mitra, Bab us Satindra 
hath Mukherjee and Byomkesh Basil, for 
the Respondents. 

JUDGMENT. — The plaintiff who is 
the appellant brought a suit for recovery 
of possession of a certain properly and for 
mesne profits. He obtained a preliminary 
decree which directed that “the plaintiffs 
do recover from the defendants ivasilat from 
the date of dispossession to the date of 
recovery of possession, that the amount of 
wasilat may be ascertained later on upon 
the plaintiff’s application”. This decree 
was passed on the 26th September 1918 
The plaintiff applied for the determination 
of the mesne profits and at the same time 
he filed an application for substitution of 
the heirs of defendant No. 1 Bepin Krishna 
Roy m his place who had died before 
that. This application of the plaintiff was 
treated as made in execution pioceedings. 
It appears that no definite order was passed 
upon the plaintiff’s application for sub- 
stitution. But processes were issued against 
the heirs sought to be substituted and 
they entered appearance and took part in 
the proceedings before the Commissioner 
In June 1922 the defendants applied for 
an order that the decree for ivasilat as 
against defendant No. 1 had abated on 
Tvhich the Court held that it h*d " otbated 


On the 22nd July 1922 the plaintiff applied 
to the Court for setting aside the abate- 
ment. On the 30th May 1923 the Court 
dismissed that application. Hence this 
appeal. 

The fight in the lower Court apparently 
was mainly confined to the question whe- 
ther the application for the ascertainment 
of the mesne profits was an application in 
execution or in the suit That point the 
learned Subordinate Judge has correctly 
decided against the plaintiff. Under the 
Code of 1908 an application for the de- 
termination of the mesne profits is an appli- 
cation in the suit : see O. XX, r. 12, C. P. C. 

As regards the question whether the 
plaintiff had made out a case for setting 
aside the abatement the learned Subordi- 
nate Judge refused his application on the 
ground that the plaintiff might have appli- 
ed for the ascertainment of mesne profits 
earlier, that he should not have waited for 
two years to make the application and 
that if he had not waited so long in mak- 
ing his application the present question 
would not have arisen. But these were 
not the points which the learned 
Subordinate Judge was required to enquire 
into in an application for setting aside 
the abatement. He should have in the 
first place investigated whether the plaint- 
iff was lawfully prevented from making 
the application for substitution within the 
statutory period and in the second place the 
learned Subordinate Judge should have 
directed Ins attention to the question whe- 
ther in the circumstances of the present 
case the plaintiff was entitled to the bene- 
fit of s. 5 of the Indian Limitation Act in 
applying for setting aside the abatement 
The learned Subordinate Judge has not 
considered these questions from the true 
standpoint 

We, therefore, set aside the order of the 
Court below refusing the plaintiff’s appli- 
cation to set aside the abatement and send 
the case back to that Court for re-trial 
The Court below will enquire ( 1 ) whether 
the plaintiff was prevented bv a lawful 
cause from making the application 

substitution in the place of defendant No 1 
Bepin Krishna Roy within the statutoi 
period, and (2) whether the plaintiff 
prevented by any sufficient cause with? 
the meaning of s. 5 of the Indian T i5, n 
tion Act from making an application^ ^ 

Xwfdbyt* 8 aba,amenl 'he tC 
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The parties will be entitled to adduce 
fresh evidence on these points. 

Costs will abide the result We assess the 
hearing-fee of this appeal at three gold 
molt urs. 

z. K. Appeal allowed: 

Case seat haelc. 


PATNA HIGH COURT. 

Second Civil Appeal No. 12G of 1923. 

JulvlO, 1925 
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Present:— Mr. Justice Adami and 
Justice Sir John Bucknill, Kt. 
GREAT INDIAN PENINSULA 
RAILWAY, through Agent - 
Defendant— Appellant 
versus 

DATTI RAM and anoi her— Plaintiffs— 
Respondents. 

Railway Company— Carriage of good s Risk Sole 
Form “B"- Suit to recorer damages for t-ss of goods 
—Segligence- Burden of proof. 

In 'a suit to recover damages for the loss of goods 
consigned to a Railway Company f»r carriage under 
Risk Note Form ' B ' the onus of proving negligence 
of the Company lies on the plaintiff, the Company is 
not bound in law to assist the plaintiff in fastening 
liability on itself. The mere assertion by the plaintiff 
that the Company's servants must huve been negligent 
because the Company had failed to deliver the goods 
is bv itself of no value as proof <■( negligence. In 
such a case it is unite unnecessary for the Company to 
do anything more than to prove or admit the loss of 
the goods; having done that the onus of proving that 
the loss was occasioned under one of the exceptions 
contained in the Risk Note lies np..n the plaintiff. 
Ip 812 , col. 2; 813, col. 1; 615, cl. 1 | 

Second appeal from a decision ol the Dis- 
trict Judge, Saran, dated the 24th Novem- 
her 11)22, modifying that of the Munsif, 
Chapra, dated the 15th March 1922. 

Mr. Muhammad Ilusan Jan, for the Ap- 

’lin N. Miner, for the Respondents. 

JUDGMENT. 

Bucknill, J -This was a second appeal 
from a decision of the District Judge of 
Saran, dated November 24th 1922 by which 
he modified a decision of the Munsif of 
Ghapra, dated March 16th of the same year. 
The appellant was the Great Indian Penin- 
sula Railway through its agent in India; 
lijH Company was the defendant in a suit 
brought by 'be plaintiffs (the respondents 
her- who are merchants of Chapra Jown. 

The pi untiffs’ suit was of a familiar type; 


their firm ordered a bale of cloth from a 
Bombay merchant; it is admitted it was 
duly sent under Risk Note “B" and was duly 
placed in the appellant Company's custody; 
it is also common ground that it was never 
delivered. 

The plaintiffs sued the appellant Company 
for the value of the goods lost (Rs SG9-14-9,) 
the freight (Rs. 5-15) and loss of profit 
(Rs. 75) or Rs. 948-13 0 in all. They averred 
that they believed that the bale had been lost 
through the negligence of the appellant 
Company's servants. 

The appellant Company pleaded various 
defences; they admitted the loss but alleged 
that it was due to a “running train theft" 
and that, therefore, they were absolved by 
Risk Note “B" from liability. The appellant 
Company, however, called no evidence 
whatever in support of their allegation of 
‘ running train theft.” Whether the plaintiffs’ 
evidence proved any negligence on the part 
of the appellant Company or not was a matter 
of difference of opinion between the Munsif 
and the District Judge. 

The case, however, proceeded on the usual 
lines; the plaintiffs tried to prove negli- 
gence on the part of the defendant Company 
but all that their sole witness could aver 
was that he supposed that the Company s 
servants must have been negligent because 
the plaintiffs had never received their bale 
of cloth. I need hardly say that such an 
assertion by itself is of no value as proof 
of negligence. The Munsif, therefore, hold- 
ing that the plaintiffs had failed to prove 
any negligence, dismissed their suit with 
costs. 

The District Judge, when the appeal 
came before him thought that negligence 
should be inferred “from all the circum- 
stances" : he.thercfore, reversedthe Munsif s 
decision and gave judgment for the plaint- 
iffs for the price of the cloth with costs but 
not for the alleged loss of profit which lie 
did not consider had been proved. 

It is important to aseeitain on what 
grounds the District Judge arrived at this 
conclusion. In the first place he points out 
how impossible it was for the plaintiffs to 
prove what happened to the cloth when in 
the Railway’s custody; but this, though I 
may say at once t hat it is a constant diflicul- 
ty in almost every case of this type, does 
not relieve a plaintiff from proving negli- 
gence on the part of the Railway’s servants. 

The District Judge next remaiks that the 

Company alone con know what happened 
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to the bale whilst in its custody and that, 
therefore, under s. 105 of the Evidence Act 
the onus is on the Company of proving what 
happened to the goods: but this kindly view 
is contrary to all the Indian and English 
case-law authority (vide e g., Smith, Ltd. v. 
Great Western Railway Company (1), the 
onu6 of proving negligence in these cases 
lies on the plaintiff; the Railway Company 
is not bound in law to assist the plaintiff to 
fasten liability on itself. The District J ud ge 
further observes that the whole consign- 
ment was lost and that, although the Rail- 
way pleaded theft on a running train, it 
had made no attempt to prove any such 
theft; and that, therefore, the onus of avoid- 
ance of liability lay, by this plea in defence, 
upon the Company: it is possible that, more 
closely examined, there may be some force 
in this reasoning but I propose to deal with 
this point at a later stage. 

The District Judge then states that the 
plaintiffs could get no information from 
the Company as to what had happened to 
the cloth; but this does not, according to 
the authorities, relieve the plaintiffs from 
proving negligence. The District Judge 
next remarks that, from the plaintiffs’ evi- 
dence and the admitted facts in the case, 
the only reasonable conclusion was that the 
loss was due to the negligence of the Com- 
pany’s servants : but I have already pointed 
out that the plaintiffs’ testimony was of no 
evidential value; whilst the only material 
admissions in the case were that the bale 
was duly given to the Company’s custody 
and was lost in a running train theft; 
neither of which circumstances threw any 
liability on the Company. 

Lastly, the District Judge seems to think 
that a plaintiff can in some manner go be- 
hind his special contract ( i.e ., Risk Note “B") 
with the Company and sue the Company 
for damages for non-delivery under such 
normal statutory liabilities as are imposed 
upon parties to a contract under the Indian 
Contract Act and upon Railways as carriers 
under the Indian Railways Act : but this 
view again is I fear, contrary to the best 
authority. There have been so many deci- 
sions on cases of this type reported in 
Indian Law Reports that I think it is as 
well to try and express very simply a few 

of the more important features which emerce 

from them. b 


What is known as Risk Note “B” is, we are 

(1) <1922) 1 A. 0. 178; 01L.J. R 1} 428- 2 
Pm. 247; 38 T. L. R. 553. ’ 27 Co “ 
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informed, the ordinary and most usual 
contract for the carriage of goods entered 
into between merchants and the Railway 
Companies in India. It is very simple in 
its language : it forms a complete special 
written contract between the consignor and 
Railway Company. The Railway takes the 
goods at a rate of freight lower than the 
ordinary rate; in consideration for so doing 
the consignor undertakes to absolve the 
Company from all responsibility for any 
loss, destruction, deterioration of or damage 
to the goods whilst in transit from any 
cause whatever subject to the following 
exceptions. These exceptions provide that 
if a whole consignment iorone or more 
complete packages forming part of a whole 
consignment) is lost, then the Company will 
be responsible if the loss is due 
in) to the wilful neglect of the Railway 
Administration or 

(6) to theft by its servants or agents or 
(cj to wilful neglect of its servants or 
agents. 


men mere is a proviso that wilful 
cannot be held under the contract to in- 
clude 

(а) fire, 

(б) robbery from a running train, 

(c) any other unforeseen event or accident. 

.1, then, a merchant consigns goods by B, 
a Railway Company, to C, another merchant! 
under a contract contained in the Risk 
Note“B" the goods are never delivered to C. 
A (or C acting really on ,1’s behalf or as 
A s principal ; for there is no direct contract 
between B and C) sues B for damages for the 
loss of his (As) goods or, if one so likes to 
phrase it for damages for breach of contract 
in that B has not delivered the goods to C as 
B undertook so to do. What is A's cause of 
action . it is solely on account of a breach 
by B of the contract between A and B 
W hat is that contract ? it is an agreement 
between A and B reduced iuto writing in 
the form of Risk Note “B". What contract 
must A sue on:* on the only contract existing 
between A and B, i.e., the Risk Note “B ’’ Can 
A ignore the Risk Note and sue B for damages 
for non-delivery basing his claim on statu- 
tory liabilities imposed generally upon those 
who make contracts or particularly upon 
a Railway Company under the provisions 
of the Indian Contract Act and the Indian 
Ra, ways Act respectively ? the answer fe 
n the negative ; A cannot do so; he hiw 
to base his claim on his existing and actuS 
contract with B, i. e., the Risk Note "B.” 4 
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then sues B upon and for damages for 
breach of the contract, i. e, the Risk Note 
“B" made between them. B to take the 
simplest case, admits the loss in the 
Company's Statement of Defence. By 
the express terms of the contract B is not 
liable for loss save under certain specified 
circumstances. Who has to prove those 
circumstances under which B is liable ? ; 
clearly not B for it can hardly be contem- 
plated seriously that B is bound to assist A 
in fastening responsibility upon B. So 
it is A upon whom the onus falls of show- 
ing that B is responsible for the loss. 

There have it is true been cases— even 
of quite recent date— in which it has been 
held that it is not sufficient for B to admit 
the loss in his Statement of Defence but 
that B must adduce evidence to prove such 
loss, e. g., Ghelabhai Punsi v. Baal Indian 
Railway Company (2), Jamnadliar Baldev- 
das Finn v. Burma Railways Company 
Ltd. (3) but these were decisions given 
prior to the case of Smith v. Great 
Western Railway Company (1); and it 
is diffcult to understand why B should be 
called upon to prove what he expressly ad- 
mits: the point also has been fully discussed 
and dealt with in this Court in the decision of 
Mullick, J., andm yself in tbeG. I. P. Rail- 
way Company v. Jitan Ram-Nirmal Ram 
(4) in which we held that the contention 
was incapable of support. A, who may know 
nothing, and indeed is not likely in most 
instances to know anything, a9 to how or 
where his goods vanished, or why they were 
not delivered, can aver in his statement 
of claim what he pleases; he can state if 
he wishes that the loss was due to any or all 
of the exceptions under which alone B is 
liable; but, assuming that B admits the 
loss, A, if he is to be successful in his claim, 
must prove that the loss was in fact due 
to one of the exceptions under which B is 
responsible. It is often asked how he can 
do so ; it is obviously not an easy task as it 
may well frequently be that B, at the 
mercy of any unscrupulous member of its 
staff or the victual of clandestine theft by 
outsiders, knows no more as to the disappear- 
ance of the goods than A himself: A's only 

(2) G3 Ind. Ca». 211; 45 It. 1201; 23 Bom. L. R. 

J (3) Cl lad. Cas. 305; 1U L. B. R. 351; 3 Bur. L. T. 
190. 

(1) 72 Ind. Cas. 410; 4 P. L. T. 173; (1923' Pat. 
62; 1 Pat. L. It. ICO; (1023) A- I. R- (Pat ) 235; 2 Pat. 

112 - 


chance would appear to lie in the adminis- 
tration of searching interrogatories and the 
calling of servants of B as his (A’s) witnesses. 
If he proves nothing his claim must fail : 
B need not say or do anying beyond admit- 
ting the loss. 

All the above points have been dealt with 
at length in the recent decision of Mullick, J., 
and myself to which I have referred above. 
But it is frequently observed that if the law 
is as above stated it seems very hard as the 
position of A is almost hopeless. The 
answer to this comment is very simple ; it is 
that the contract is itself a hard one but that 
A has complete remedy in his own hand, 
namely, not to »eek to have his goods carried 
at a reduced rate and under the terms of 


such a hard contract as Risk Note “B" but pay 
a higher freight and have his goods carried 
under another form of contract under the 
terms of which B has to assume a far fuller 
responsibility. 

I mentioned at an early stage of my 
judgment that one of the reasons why the 
District Judge thought that the appellant 
should be held responsible was that the 
Railway Company had pleaded in its defence 
that the loss was due to a running train 
theft but that it made no attempt to prove 
that allegation. There seemed at one stage 
to be some force in the argument which was 
thus put forward in support of this part of 
the District Judge's decision. It was con- 
tended for the respondent that this admis- 
sion by the appellant Company was an 
admission that there had been a theft and 
that as the Company failed to prove that it 
was a theft on a running train (satisfactory 
evidence of which would clearly have permit- 
ted the Company to escape any liability) 
it might be inferred that the theft was com- 
mitted by the appellant’s agents or servants ; 
or, at any rate, that, as they had admitted a 
theft it was incumbent upon the appellant 
Company to show that it was not theft by 
their own agents or servants but theft either 
as pleaded on a running train or at any rate 
by some outsiders not in their service or not 
their agents. It is, however, impossible upon 
further consideration to come to the conclu- 
son that this argument i9 a sound one. In 
the first place the admission or plea is not 
of theft at large but of a specific form of 
theft, i. e., on a running train. In the second 
place, even if the defendant Company failed 
to prove or to adduce any evidence in 
support of such an allegation, it cannot be 

told ttot ft accessary inference must to 
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drawn that the theft was committed by the 
Company’s servants or agents; for, although 
there might have been a theft, it might 
have been by persons who were or were not 
the servants or agents of the Company; 
whilst, in order to prove that the Company 
was liable to the plaintiffs for the loss; it 
was primarily necessary (the onus being upon 
the plaintiffs) for the plaintiffs to show that 
the theft (whether or not committed on 
a running train) was effected by the Com- 
pany’s servants or agents; and this, of course, 
the plaintiffs made, and no doubt could 
make, no attempt to do. Lastly it was quite 
unnecessary, according to the authorities, 
for the Railway Company to do anything 
more than to prove or admit the loss and, 
having done that, the onus of proving that 
that loss was occasioned under one of those 
exceptions contained in the contract under 
which alone the Company could be held 
responsible lies upon the plaintiffs. Asa 
matter of fact this very point appears to 
have been dealt with by Odgers.J., in the 
Madras High Court in the case of the 
Madras ct- Southern Mahratta Railway 
Co., Ltd. v. Krishnaswami Chctty (5). That 
case was one in which there appeared 
superficially, to exist considerably greater 
reasons for drawing an inference that the 
theft had been committed by the Railway 
Company’s servants than would be justifi- 
able in the present case now before this 
Court. In the case decided bv Odgers, J 
the Railway Company pleaded in defence 
robbery from a running train and actually 
produced evidence in order to try and prove 
that allegation-. The Company, however 
failed to prove that the theft was one commit- 
ted on a running train although they did 
show that when the train carrying the goods 
arrived at a certain station the Guard found 
the doors of one of the covered vans open 
and the plaintiff’s bale of goods missing 
from it. The learned J udge in his decision 
remarks;— One is very much tempted to 
think that where the Railway Company 
has 5 or 6 of its servants travelling in the 
train it is not necessary to look to any out- 
side agency to found a case of theft. But I 
cannot say that that has been established 
by evidence. In a similar case in B. B. t C C 
I Railway Company v. RanchhodlalChotalal 
, wlllcl1 also arose on this Risk 

th° te u B n! h6 i J ear ? ed J ud S es P° int that 

though the defendants have failed to prove 

ffl £ as - 13? : < 1925 ) A - 1- R- (M.) 133. 

{*) 52 lad. Cm, 516; U B. 769; 21 Bwa. L. ft. 770. 


theft from the runoiDg train, the onus is, 
of course, still on the plaintiff to prove 
neglect or theft l.y railway servants. This, 
they point out, should have been done be- 
fore any question is reached of robbery 
from a running train as that, namely, 
robbery from a running train, is an excep- 
tion to wilful neglect. It has also been 
established in Narayana Aiyer v. South 
Indian Railway Company, Ltd. (7) that the 
onus is upon the plaintiff to establish how 
the loss or deterioration was caused though 
there the Risk Note was Form“H.’’ The case 
in the Madras <t Southern Mahratta Railway 
C <>., Ltd. v.Mattai Subha Rao (8) cited by the 
learned Counsel for the defendant does 
not seem to me to touch the case. I am, 
therefore, with great reluctance constrained 
to come to the conclusion that the plaintiff 
has no remedy on this Risk Note “B” on 
the evidence as it stands. The suit 
must, therefore, be dismissed. The ques- 
tion is whether I should inflict costs on 
the plaintiff. The defendant, as stated, 
attempted to prove loss by robbery from a 
running train and assumed that onus at the 
trial and failed. This is, as I pointed out, 
wrong. I do not think that the plaintiff 
suffered any prejudice from that procedure 
but, on the whole, I am inclined to dismiss 
the suit without costs." 

The first judgment referred to bv Mr 
Justice Odgers (B. B. ct C. I. Railway Com- 
pany v. Ranchhodlal Chotalald Co. (6) is 
precisely to the same effect as that of the 
learned Judge. 

Under these circumstances I fear that this 
appeal must be ailowed and the decree of 
the Distnct Judge of 8a ran setasideand that 
of the Munsif of Chapra restored. One can 
only observe once again that, although it 
may seem that the decisions in these cases 
bear hardly upon those whose goods are 
carried by Railway Companies in this 

o^ST^ R . 1Sk N ,° te “ B ’" the contract is 
one which involves those who thus confide 

their goods for carriage to a Railway Com- 
pany m greatest difficulty in recovering 
compensation in the case of their loss ; the 
substantial remedy against such a state of 
affairs hes however, in the hands of the 
individual who is in no way bound to enter 
into a contract of such a type which in effect 
Places him at the mercy of the Railway 

(7) 75 Ind. Cas. 260; IS L. W 32°- n<mi -u w 

731; (1924) A. I R. (M.) 388. ’ (1923) M ' 

(8) 55 Ind. Cis. 754; 43 M. 617- (19201 w xv v 
111 W. 358; 38 if. L. J. 360; 28 M. L T.V ' 198j 
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Company with which lie enters into an 
agreement. 


Adami, J.— I agree 


7. K. 


Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decpee No. 550 

of 1923. 

March 30, 1925. 

Present : — Justice Sir Ewart Greaves, 

Kt.. and Mr. Justice Cuming. 
IlOCHANl'DDI and another— Defendants 

—Appellants 

versus 

ABDl'L HAKIM MRIDHA and anotuek 
—Plaintiffs— Respondents. 

Bengal Tenancy -let (17// of l»S5),s.JJ (>U 
Occupancy holding— Purchase by joint proprietor or 
tenure-holder, effect of -Lease m favour of thud 
person — f.'m/er-raiyat of holding status of Lessee, 
u-licther entitled to recover rent. 

Under s 2:’ of the Bengal Tenancy Act when the 
occupanev right in a holding is transferred to a person 
joint lv interested in the land as proprietor or per- 
manent tenure-holder, such person has no right to 
hold the land as a raiyat hut holds it as a propru- 01 
or permanent tenure-holder ns the case may he. 
Thereafter the raiyat i holding ceases to exist ami 
is merged in the superior right of the proprietor 
or the tenure-holder. Persons holding as under- 
raiuats under the original raiyat are in such a case 
automatically raised to the position of the ' of 
the holding under the proprietor or tenure-holder 
If the proprietor or tenure-holder subsequently to his 
purchase lets out the holding to another person the 
latter does not become a landlord of the uwer-ranjats 
who have Since the date of the purchase become the 
raiyats of the holding, and unless there is a grant of 
right to collect rent from the tenants in taxourof e 
transferee he is not entitled to sue the raiyats for the 
S of U.e holding, [p. 816, col. 2; p. 81< , col. Id 
Appeal against a decree of the Subordi- 
nate Judg?, First Court, Bakarganj dated 
the 10th of August 1922. affirming that of 
the Munsif, Sixth Court at Barisal. dated 

the 16th of January 1921. 

Mr Ganada Charan Sen and Balm >a- 
santa Bhusan Gupta for the Appellant. 
Babu Bcpin Chandra Bose, for the Ke 

spondents. judgmENT . 

Cuming, J .-™* 

Brie lly These : One R ^; ari In ^ h Vml^ 

iSi ‘pTto rmiXfs 
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sale and purchased it herself. She then 
proceeded to let out the karsa right to the 
present plaintiffs and they have brought 
this suit for rent against the defendants 
alleging that they are the raiyats and that 
the defendants are their under- raiyats. The 
defendants resisted the claim of the plaint- 
iff’s contending that the relationship of 
landlord and tenant did not exist between 
them and the plaintiffs. Their case was 
that they were raiyats and not under- raiyats 
and that the interest conveyed by Rases- 
wari in the plaintiffs’ favour was of the 
same denomination as their own and that, 
therefore, the plaintiffs are not entitled to 
sue them for rent. Both the lower Courts 
have decided against the defendants and 
the defendants have now appealed to this 
Court. 

Their first contention is that on the 
purchase of the occupancy holding by 
Raseswari her raiyati interest was merged 
in the talqui interest and the defendants 
were by this raised to the position ot raiyats 
and that the lease granted to the plaintiffs 
by Raseswari was a raiyati lease of the land 
and of the same denomination as their own 
and reiving on the decision in the case of 
Kalam Sheikh v. Panchu Mandal (1), they 
contend that the plaintiffs are not entitled 
to rent from them. 1 think that this co p ten ‘ 
tion must succeed. Section 22, sub s. (2) of 
the Bengal Tenancy Act, so far as it is 
applicable to Eastern Bengal and Assam 
provides that if the occupancy right in 
land is transferred to a person jointly in- 
terested in the land as proprietor or perma- 
nent tenure-holder such person shall have no 
right to bold the land as a raiyat but shall 
hold it as a proprietor or permanent tenure- 
holder, as the case may be, and shall pay 
to his co-sharer a fair and equitable sum 
for use and occupation of the land. « 
seems, therefore, quite clear that since the 
purchase by Raseswari of the kaisa hold 
fug the raiyati holding no longer existed 
but was merged in her superior right. The 
question then remains what would be the 
position of the defendants who were under- 
raiyals under the original raujats? It 
seems clear to me that they were automati- 
cally raised to the position of raiyats of 
this holding under the immediate temue- 
holders. They cannot be under-myats 
because an under-raiyat has been defined 
in s. 4 of sub-s. (3) of the Act as a person 

1 11 11 W. R. 126: 2 B. L. R. A. C. J. 252; 1 Ind. Dec, 

N.e.i 816 . 
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holding immediately under the raiyat ; and 
8 . 5, sub-cl. (3) provides that- a person shall 
not be deemed to be a raiyat, unless he 
holds land either immediately under pro- 
prietor or immediately under a tenure- 
holder. It, therefore, seems to me that the 
position of the defendants is that of raiyat s. 
That being so, we have now to consider 
the effect of the karsa lease granted to the 
plaintiffs by Raseswari. The plaintiffs con- 
tend that the effect, of this lease is to 
grant them a right to receive rent from the 
defendants and they rely upon two deci- 
sions, one in the case of Johar Mull Bhutra 
v. Bhupendra Nath Basu (2) and the other 
in the case of Ravi Anant Singh v. Shankar 
Singh (3). The defcndants-appellants have 
relied on the case of Kalam Sheikh v. 
Panehu Mandal \l). In the case of Kalam 
Sheikh v. Pacha Mandal (1), the facts were 
very similar to the facts of the present case. 
In that case there were two leases of the 
same land, one subsequent to the other, 
and the learned Judges held that under 
such circumstances it appeared that the 
mere fact that the zemindar granted to the 
plaintiff a lease of the whole of the lands ap- 
pertaining to the modufutot one Jugo Mohan 
Sircar could not create the relation of land- 
lord and tenant between the plaintiff and the 
defendant so as to entitle the plaintiff to 
institute a suit fora Icabuliyat at an enhanc- 
ed rate. In other words, they did not 
create the relation of landlord and tenant 
between the two lessees. This case was 
referred to in the case of Johar Mull 
Bhutra v. Bhupendra Rath Basu (2) on 
which the respondents rely, and it was 
there distinguished and not dissented from. 
The facts of the case of Johar Mull Bhutra 
v. Bhupendra Nath Basu (2) on which the 
respondents relied are different because that 
case was a case of interposing one tenure- 
holder between two other tenure-holders 
and the learned Judges held that there was 
nothing to prevent them being done. 

The other case on which the respondents 
rely, namely, the case of Ram Anant Singh 
v. Shankar Singh (3) is clearly distinguish- 
able because in that case there was in the 
second lease an express grant of the right 
to collect rent from the prior lessee for the 
remaining portion of the lease. In the 
case which we are now considering there 

(2) R7 lnd. Cas. 1QS; 31 C. L. J. ,9; 19 0. 195; (1922) 
' A. 1. U. (C.) 412. 

(3) 30 A. 369; A. W, N. (1908) 152; 5 A. L. J. 123. 
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is nc such grant of a right to collect rent 
and the principles which were the issue of 
the decision in the case of Kalam Sheikh 
v. Panehu Mandat (1» would apply to the 
present ease. 

We are, therefore of opinion that it has 
not been proved that the relationship of 
landlord and tenant does exist between the 
plaintiffs and the defendants. 

The appeal, therefore, succeeds and the 
plaintiffs' suit is dismissed with costs in all 
Courts. 

Greaves, J.— I agree. 

z. k. Appeal allowed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 1062 

of 1922. 

June 2, 1925. 

Present:— Mr. Justice Das and Mr. Justice 

Ross. 

SUBEDAR RAT and anoi her— Defendants 

—Appellants 

versus 

RAMBILAS RAI and others— Plaintiffs — * 

Respondents. 

ICM'ilcs Partition Act (17// It. C. <>/ ISTfi t, s. 119— 
Partition between proprietors— Proprietor holding 
tenure , whether affected by partition. 

Where in the course of a partition proceeding under 
the Estates Partition Act any question arises as 
ti the extent or otherwise of a tenure, the tenure- 
holder is not in any way affected by the decision 
which may be arrived at l»v the Revenue Authorities 
for the purposes of the partition between the proprie- 
tors, and it is immaterial that the tenure-holder 
happens to be one of the proprietors and is a party to 
the proceedings in that character, (p. 81S, col. 2.1 

A partition under the Kstutes Partition Act deals 
with the rights of the proprietors and so far a sraiyati 
lands aro concerned they arc only entitled to a distribu- 
tion of the rents. It is not the intention of the Act 
that Hie rights of tenants should be conclusively 
determined by the Record of Rights prepared for the 
purposes of the partition, [p. 819, col. l.j 

Appeal from a decision of the District 
Judge, Shahabad, dated the 22nd May 
1922, reversing that of the Additional Sub- 
ordinate Judge, Shahabad, dated the 21at 
July 1921. 

Messrs. Sultan Ahmed and Manohar Lai 
for the Appellants. ’ 

Messrs. A. .1/. Mullick and P. K. Mukha'di 
for the Respondents. ’ 

JUDGMENT. 

Ross, J,— The plaintiffs brought thi* 
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SUBBDARRAI 

sult on ,he allegation that 25 bighas of land 
J'as their ancestral guzashta Icasht from 
before the time when in 191)9 their ancestor 
acquired a half-anna share in the proprie- 
tary interest in the village. In certain 
partition proceedings the Deputy Collector 
recorded this land as the plaintiffs’ kasht 
land; but on appeal the Collector ordered 
that the land should be recorded in the 
khasra as -trait and the partition was 
made accordingly. The plaintiffs claimed 
a declaration that the land was their Icasht 
l aid and possession and mesne profits. 
I lie defence was that the land was remit 
ami that the suit was barred by the provi- 
sions of the Estates Partition Act. 

The learned Subordinate Judge held 
that the plaintiffs had failed to prove their 
title; and, further, thats. 11!) of the Estates 
Paitition Act barred the suit. The learned 
District Judge reversed both these findings. 
He held that the plaintiffs had proved 
that they had possessed this land as raigats 
at least since 1899 and that they had ac- 
quired the status of occupancy raigats in 
the land. With regard to s. 119 he was 
of opinion that as the order in the parti- 
tion case which was contested in this suit 
. was made under Ch. VI of the Act, s. 119 
had no application, and that there was 
nothing in the Act that barred the suit 
which was instituted by the plaintiffs in 
their capacity of raigats. The defendants 
have appealed. 

With regard to the first finding it was 
contended by the learned Counsel for the 
appellants that inasmuch as the land was 
under water up to 1908, it was impossible 
that the plaintiffs could have acquired oc- 
cupancy rights in the same. Now there 
is only one piece of evidence which refers 
to the land being under water, as appears 
from the judgment of the Subordinate 
Judge, viz., Ex. A, a written statement 
by the mortgagee in a suit for redemption. 
The learned District Judge has dealt with 
this evidence and has held that a recital 
of this kind is of no value as evidence of 
fact. lie was entitled to hold that opinion 
and on that view no objection can be 
taken to his finding of fact as to the status 
of the plaintiffs. 

The substantial question in the appeal is 
as to the effect of s. 119 of the Estates Parti- 
tion Act. Two cases were referred to by the 
learned Counsel for the appellants [Kcsari 
Sahai Singh v. Ilitnaragan Singh (1) and 

(1) 55 lad. Cas. 119; 1 P. L, T. 597, 


V. RAMBILAS RAI. [90 I. Q. 1925] 

Anil Kumar Biswas v. Rash .1 Man Saha 
■'•I Neither of these cases deals with 
an order under Ch. \ I. They were both 
cases between proprietors and the sub- 
stance of the partition was directly in issue 
in both. Section 119 clearly barred the 
plaintiffs suit in both cases and these 
authorities throw no light on the present 
case where the plaintiffs are not assert- 
ing any right as proprietors but are 
claiming a raiyuti right acquired long be- 
fore they became proprietors. On the other 
hand in Janaki Nath Chowdhrg v. Kali 
Narain Rog Choudhrg (3), the question was 
as to a miras right held by one who was 
also a proprietor in the village. In that 
case also it was argued that there had 
been a decision of the Revenue Authorities 
against the plaintiff as to the reality and 
extent of his tenure and that it was not 
open to him to have the matter re-agitat- 
ed in the Civil Court. On this argument 
their Lordships observed as follows; “No 
authority has been shown in support of 
this proposition. On the other hand, there 
are obvious and weighty reasons upon 
which such a contention ought to be over- 
ruled. it is manifest that if, in the course 
of a partition proceeding under Act VlII 
of 1876, any question arises as to the extent 
or otherwise of the tenure, as the tenure- 
holder is not a party to the proceedings, 
he is not affected in any manner by the 
decision which may be arrived at by the 
Revenue Authorities for the purposes of 
partition between the proprietors. It is 
merely an accident that, in the case before 
us, the tenure is set up by a person who 
is also a proprietor and is a party to the 
proceedings in that character. It would, 
in our opinion, be unreasonable to hold 
that a party who had appeared before the 
Revenue Authorities in his character as a 
proprietor, should be finally concluded by 
a decision upon a question of title, which 
would not have been binding upon him 
if lie had been a stranger to the proceed- 
ings." This language applies precisely to 
the present case. Similarly in Lakhi 
Chowdliuri v. Akloo Jha (4), the question 
was discussed with regard to an order 
passed under Ch. ^ 1 and their Lord- 
ships said: “In the second place s. 119 
of .the Estates Partition Act specifies the 


(2) 81 Ind. Cas. 29; 28 C. W. N. 46; (.1021) A. I. It. 
(C.) -15 

(3) 7 ind. Cas. 881; 37 C. GG2; 15 C. W, N. 45] 

(4j 15 hid, Cas. 123; 18 0. W. X. 030. 
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orders of the Revenue Authorities which the decree will entitle them to recover pos* 
cannot be questioned by a suit in any Civil session with mesne profits. 

Court. An order under s. 43 or s. 4b is not Das, J.— I agree. . 

one of the orders mentioned in s. 119. The z. n. Ai>i>cal dismissed. 

reason for the exclusion is obvious. The 
determination by the Revenue Authorities 


is of a summary character and it cannot 
be taken to conclude finally a question of 
title between one of the proprietors and 
a stranger to the proceeding." The same 
view has been taken in this Court in 


Baldeo Sakai v. Brajnandan Sahay (5). A 
partition deals with the rights of proprie- 
tors and so far as raiyati lands are con- 
cerned they are only entitled to a distri- 
bution of the rents. It could not have 
been the intention of the Act that the 
rights of tenants should be conclusively 
determined by the Record of Rights pre- 
pared for the purpose of partition, and 
that this is so is clear from the fact that 
Ch. VI and s. Ill are not covered by 
s. 119. There is, in my opinion, nothing 
in that section to bar the present suit. 
The learned Subordinate Judge was of 
opinion that s. 119 must bar the suit be- 
cause the effect of decreeing the plaintiffs’ 
suit would be to upset the whole parti- 
tion. In my opinion that is not so. fcec- 
tion 89 provides for the case of disposses- 
sion of the proprietor of a separate estate 
by a decree of a Court of competent juris- 
diction and enacts that in such case the 
partition shall not be disturbed, but such 
proprietor shall be entitled to recover from 
the proprietors of the other separate 
estates formed by the partition such com- 
pensation as may be fair and equitable. 
That , section does not apply in terms to 
the present case; aud there is no reason 
why the principle should not be appli- 
cable. If the value of the defendants’ 
estate is reduced by the declaration of the 
plaintiffs’ raiyati right in this land, their 
remedy, in my opinion, would be to seek 
compensation from the other proprietors, 
but there is no ground in justice why 
the fact that a partition has been made 
on the basis that this land is proprietor’s 
land should debar the raiyat from asserting 
his raiyati right. 

I would, therefore, dismiss this appeal 
with costs. As it appears that during the 
pendency of the suit possession was de- 
livered aod the plaintiffs were dispossessed, 

13 Ini C.13. 333; (1918) Pat. 161; 3 P. L, IV. 


MADRAS HIGH COURT. 

Civil, Miscellaneous Petition No. 961 

of 1921. 

March 13, 1924. 

Present Mr. J ustice Jackson. 

E. M. GOPAL VKRI3XA KONAR- 
Petitioxer 


versus 

A. VILAXGA KONARaxd another — 
Respondents. 

Injunctions, temporary— Principles applicable — 
Municipal election— Injunction restrainin') elected. 
Councillor from sitting in Municipality pending civil 
proceedings— High Court, jurisdiction of. 

It is impossible to lay down an exhaustive rule 
as to the grant of temp wary injunctions but generally 
speaking such injunctions should be contined to 
preserving the status guo ante, to preventing irremedi- 
able damage or loss to the property in the suit, or to 
averting substantial injury, (p. 620, col. l.j 
No injunction can ordinarily be granted at the 
instance of an unsuccessful candidate for Municipal 
election restraining his duly elected rival from taking 
his seat in the Municipality, pending the disposal of 
civil proceedings regarding the election, [ibid.] 
(Juairc.— Whether the High Court has jurisdiction 
to grant injunction in such a case as the above ? [iftid.] 

Petition praying that in the circumstances 
stated in the affidavit filed therewith the 
High Court will be pleased to issue an in- 
junction restraining the second respondent 
herein from taking his seat as Councillor 
in the Municipal Council of the Municipality 
of Madura Town pending disposal of C. R. 
P. No. 182 of 1924 presented to the High 
Court to revise au order of the Court of 
the Subordinate Judge, Madura, in 0 P 
No. 59 of 1923. ’ 


Messrs E. L. Thornton for Messrs. C. Krish- 
naswami Rao, A. V.Visvanatha Sastn&nd, 
A. Raghunatha Rao , for the Petitioner. 

Mr. K. Raja Aiyar , for the Respondents. 
ORDER. This is a petition for issu6 
of an injunction restraining second respond- 
ent from taking his seat as Councillor in 
the Muncipal Council of Madura nendine 
disposal of C. R P. No. 182 of 1924 ® 

Petitioner and respondent were rival 
candidates in a Municipal election • neti 
turner was declared, and has since U 
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unseated after the inquiry in 0. P. No. 51 of 
102.1 in the Court of the Subordinate Judge 
of Madura, and C. R. P. No. 182 of 1924 
is preferred against that decision. 

I am doubtful whether this Court has 
jurisdiction to grant an injunction in 
such a matter. No such power lies with 
the Judge who holds an inquiry under the 
election rules, and it is not clear that the 
High Court acting in revision has any 
extended power. If a suit is transferred 
to the High Court, its powers are confined 
to powers which but for the transfer might 
have been exercised by the original Court: 
Annie Besant v. Narayaniah (1). However 
the Calcutta High Court has held that it 
has general power of granting injunctions : 
Rash Bchary Dey v. Bhoicani Churn Bhose 
(2) and Mungle Chand v. Gopal Ram (3) 
and I will proceed on the assumption that 
the Court has jurisdiction. 


[90 I. C. 1925] 

question of irremediable damage, or indeed 
of any damage at all. The injury which is 
contemplated can at most only be such in- 
jury as an inhabitant of Madura town may 
suffer owing to a Councillor who will 
ultimately be proved not to have been duly 
elected temporarily taking his seat in the 
Council. It is difficult to conceive the 
circumstances which would give any sub- 
stance to an injury of this sort ; and there 
is no special allegation to this etfect. 

Accordingly I see no reason to grant an 
injunction, and dismiss this petition with 
costs. 

Memorandum of objections will follow. 

V. N\ V. 

n. h. Petition dismissed. 


Obviously an injunction of the sort 
prayed for, which can only be based upon 
a prima facie consideration of the case, 
must be granted with circumspection. It 
is impossible to lay down an exhaustive 
rule but generally speaking such injunc- 
tions should be confined to preserving the 
status quo ante, to preventing irremediable 
damage or loss to the property in the suit, 
or to averting substantial injury. None of 
these conditions arise in the present case. 
This Court is not moved to reinstate the 
unseated Councillor, but to unseal the 
Councillor declared elected in his stead, 
and thus create a vacancy in the Municipal 
Council and an entirely new situation. It 
may be noted here that in Aslatt v. Corpora- 
tion of Southampton (4), the leading 
English case which warrants the interfer- 
ence of the Courts in these matters, the 
Courts’ order of injunction preserved the 
status quo ante. Compare also Wallace, J., in 
Sarvothama Rao v. Chairman. Municipal 
Saidapet (5), “the ordinary Civil Court hasthe 
right to grant a proper temporary injunc- 
tion restraining matter in status quo ante 
until the suit is tried". Nor is there any 


(I - 21 Inrl C as. 200; 38 M. 807; 27 M. I.. J 30; 18 C. 
V. X, 1089: 1 L W. 320; (191-11 M. W. X. 585; 16 M. 
L. T. 165; 20 C. L .1. 253. 16 Bom. L. R 625; 12 A. L. 
J. 1155; 11 I A 314 (P. C 1. 

(2j 34 C. 97. 


-3)31 C. 101. 

il fis*i> 16 Ch. D. 113; 50 L. J. Ch. 31; 43 L. T. 
401 2.' W. R. 117; 45 J. P, 111 
«.'u 7:. In.! Cas. 619; 15 M 1,. •>. 23 at p. 36; 17 L. W. 
431; (192’ M W X 260; 32 M. L. T. 178; 11923; A. I. 
(M.) 175; -17 II. 5:5. 


CALCUTTA HIGH COURT. 

Letters Patent Appear No. 14 op 1924. 

March 18, 1925. 

Present:— Justice Sir Ewart Greaves, 
Kt., and Mr. Justice Cuming. 

SATISH CHANDRA GHOSH- 
Defendant— Appellant 
versus 

DEBENDRA NATH DE and anothbr- 
Plaistiffs— Respondents. 

Landlord and tenant— Rent not enhanced for long 
period- Inference— Holding held at fixed rent in per- 
petuity. 

The fact that a holding lias been held for a long 
period at a rent which has not been changed is a 
factor to be considered in deciding whether the 
holding is held in perpetuity at a fixed rent, but 
the fact that a landlord may not have thought lit to 
enhance the rent for a long number of years does 
not by itself make the inference inevitable that the 
holding is held at a rent lixed in perpetuity, [p. 821, 
col. 2; p. 822, col. l.J . 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Mukerji, dated the 24th 
of March 1924. in Appeal from Appellate 
Decree No. 2574 of 1921, reported as 85 Ind. 

Cas. G3G. , , 

Dr. Kanjilal and Babu Pramatha Rath 

Banerjee , for the Appellant. 

Babu Hari Charan Ganguli, for the Re- 
spondents. 

JUDGMENT. 

Greaves, J.— This is an appeal under 
s. 15 of the Letters Patent from a 
decision of Mr. Justice Mukerji, dated the 
24th March 1924. The suit out of which this 
appeal arises was brought by the plaintiff 
to eject defendant No. 1 from the land in 
suit as a trespasser. Defendant No 2 is the 
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malilc of tlie land and he granted a per- 
manent lease of the land which consists of 
two plots to the plaintiff. The plaintiff 
went to take possession of the land and 
found the first defendant in occupation of 
the land. The first plot consists of two 
bighas and 13 cottas odd and the second of 
some 11 cottas and 15 chhataks. Both are 
situated in the town of Hooghly and the 
main contentions addressed to us in this 
appeal have been with regard to the first 
plot because 1 understand that the appel- 
lant admits that if he fails in his appeal 
with regard to the first plot he cannot 
succeed with regard to the second plot as 
his contentions with regard thereto are not 
so strong as with regard to the first plot. 
The first Court dismissed the suit and 
held that the Transfer of Property Act 
applied and not the Bengal Tenancy Act. 
He held that the bigger plot had been in 
possession of the appellant or his vendors, 
for some seven generations at a rent which 
had not been changed for a period of over 
50 years and that the origin of the tenancy 
was unknown and he finally came to the 
conclusion that the rent was fixed in per- 
petuity and that the plots were transferable. 
The lower Appellate Court held that the 
Transfer of Property Act did not apply, 
that the land was udbastoo bagat land 
which means “outside the bastoo ’’ and that 
although the rent had not been changed 
for a long period as it had not been let out 
for residential purposes there was no pre- 
sumption as to the permanencv of the ten- 
ancy and decreed the suit. 'Mr. Justice 
Mukerjee in the appeal to him dismissed 
the appeal and I understand that the main 
complaint with regard to his judgment is 
with regard to his finding on the question 
of recognition. After coming to the con- 
clusion that the finding of the lower Appel- 
late Court on this point was not sufficient 
the learned Judge examined the evidence 
for himself and it is said that instead 
of so doing he should have remanded the 
suit for a further finding with regard to 
recognition. 

Three points were urged before us in this 
appeal. The first is that the Transfer of 
Property Act applied and not the Tenancy 
Act and that accordingly, the appellant 
could not be ejected without notice. Second- 
ly, it was urged that on the facts, namely, 
holding of the land for some seven genera- 
tions at the same rent it should have heen 
held that the rent was fixed in perpetuity 


was irans 


and that, therefore, the holding — 

ferable. The third point is with regard 
to the course pursued by Mr. Justice 
Mukerji which, it is stated, is unjustifi- 
able. 

So far as the first point is concerned the 
land is described in the plaint as udbastoo 
bagat land and it is urged before us that it 
formed part of the compound of the bastoo 
and that the mere fact that vegetables and 
trees were grown there does not make it 
a horticultural tenancy but that it was 
really a part of the homestead and that the 
Judge in the lower Appellate Court was 
wrong in saying that the word “ udbastoo " 
meant ‘outside the bastoo' and that it should 
have been held that these words connote 
adjoin a 'bastoo' as a part thereof. It is 
necessary to turn to the finding of fact of 
the lower Appellate Court on this point,- 
which to my mind, whether it is right or 
wrong, disposed of this question as the 
finding is binding upon us. That finding 
is that the tenancy was not for residential, 
purposes but that the holding was a horti- 
cultural holding governed by the Bengal 
Tenancy Act and there is this further find- 
ing that the evidence does not show that 
it was let out or even used for homestead 
or for residential purposes. Having regard 
to these two findings by the lower Appellate 
Court we think that the first point is 
concluded by the findings of fact of that 
Court. 

So far as the second point is concerned 
we were asked to apply by analogy the 
provisions of s. 50 of the Bengal Tenancy 
Act to say that from the fact that the rent 
had not been altered for a period of 5!) 
years the holding is held at a rent fixed in 
perpetuity and is, accordingly, transferable. 
There is no doubt that the fact that the 
holding has been held for a long period at a 
rent which has not been changed is a factor 
which must be taken into account. As has 
been pointed out by Mr. Justice Mukerji 
with regard to the two cases* referred to by 
Mr. Justice Manmatha Nath Mukerji re- 
ported in 22 and 23 C. W. N. this is not 
the only inference that could be drawn 
from the holding having been held for a 
long period at the same rent for as Mr 
Justice Mukerji points out in the case in' 
22 0. W. N„ the fact that the landlotTm, J 
not have thought fit to enhance the rent 
as appears in that case for a period of -10 
years, does not make the inference inevit- 
able that the holding is held \u perpetuity 
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at a fixed rent If one turns again to the willingness to be 
uclgment of th e lower Appellate Court it of Rs. 25. nazar sii 
will be found that a good deal of light is ment to pav any < 
thrown upon the question by the findings ed. The Moulvi 
ot that Court, What the Subordinate substitution. Th 
Judge says is that in the present case it such circumstance 
may be observed that there were good wari does not con: 
reasons why the rent was not sought to be Moulvi says that 1 
varied and this fact will appear from the task for having 
Santra's own evidence and the evidence of without his know, 
the Ghosh defendant’s brother that for 25 opportunity he r 
or 30 years the Santras had left the place transfer. These: 
and the land became overgrown with jungle, there was no recog 
Therefore, we think that the lower Appel- can be said is that 
late Court was justified in saying that it the prospective lit 
could not draw the inference that it was sclami and enhanc 
asked to draw from the fact that there was nition of the tr 
no change in the rent for a period of over tenancy in favour 
50 years. Upon the facts and circumstances again we think t 
of the present case no inference can be finding of fact tha 
drawn from that so as to establish that the was not in fact a 
rent had been fixed in perpetuity and, lant as a transfe 
therefore, if instead of referring to cases we think that tht 
upon different facts the facts of the present third point, 
case are examined it will be found that One further poi 
the lower Appellate Court was justified in the smaller plot, 
the finding at which it arrived on this had only been pah 
point. period of ten year: 

Then we come to the third point, namely, Ekkari Ghosh fn 
that there should have been a remand and had purchased was 
that the learned Judge should not have and it is conseque 
investigated the facts for himself. After cognition enures t 
60 doing, Mr. Justice Mukerji came to the defendants. But 
conclusion that there was no recognition that recognition is 
by the landlord of the present appellant sonal to Ekkari ai 
and he stated his reasons for the conclusion the general questi 
at which he arrived. Here again I should transferability of t 
like to refer to the judgment of the lower For the reason 
Appellate Court once more on this point appeal fails and is 
and with all respect to Mr. Justice Mukerji Cuming, J.— 
I think myself that this judgment is sufli- z. k. 
cient to dispose of this point of recognition. 

What the learned J udge says is this: “The 
evidence regarding recognition consists of 
the several dakhilas obtained on payment 
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willingness to be recognised on payment 
of Rs. 25, nazar simply without any agree- 
ment to pay any enhanced rent as demand- 
ed. The Moulvi preferred to make the 
substitution. The receipt of rent under 
such circumstances as gujratdari or marfat- 
wan does not constitute recognition. The 
Moulvi says that he took his gomastha to 
task for having granted such dakhilas 
without his knowledge and at the earliest 
opportunity he refused to recognize the 
transfer. These facts clearly show that 
there was no recognition. The utmost that 
can be said is that the rent was taken with 
the prospective hope of getting kabuliyat, 
sclami and enhanced rent and not in recog- 
nition of the transfer as creating any 
tenancy in favour of the transferee." Here 
again we think that we have a sufficient 
finding of fact that the so-called recognition 
was not in fact a recognition of the appel- 
lant as a transferee of the holding and 
we think that that finding disposes of the 
third point. 

One further point remains with regard to 
the smaller plot. In this case the rent 
had only been paid at a uniform rate for a 
period of ten years. But it is stated thatone 
Ekkari Ghosh from whom the appellant 
had purchased was recognised as a transferee 
and it is consequently urged that that re- 
cognition enures to the benefit of the present 
defendants. But as has been pointed out 
that recognition is merely a recognition per- 
sonal to Ekkari and had nothing to do with 
the general question of recognition or the 
transferability of the holding. 

For the reasons I have indicated the 
appeal fails and is dismissed with costs. 

Cuming, J.— I agree. 

z. k. Appeal dismissed. 


of rent after the defendent’s purchase. 
These show no substitution but acceptance 
of rent as gujrul. This appears to have 
been done after the transfer and the 
gomasta had possibly notice of the transfer. 
The evidence of Moulvi Izad Bux (father 
of defendant No. 2) is that when the defend- 
ant began to clear the jungle he went 
there and asked the defendant to take 
settlement It appears from the letter of 
the defendant to the Moulvi that the 
defendant must have taken time to consider 
about the matter and finally expressed his 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 1372 

of 1922. 

June 16, 1925. 

Present:— Justice Sir John Bucknill, Kt., 
and Mr. Justice Macpherson. 
Srimati PEARI DAI and others— Debtors 

—A ppkllants 

versus 

NA1MISH CHANDRA MITRA and others 

— Respondents. 

Registration Act ( XVI of 1908). v. 17,1,9-Lease for 
period exceeding one year— Registration, absence of 
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'-Possession delivered to lessee, effect of— Part per- 
formance, doctrine of, applicability of. 

Plaintiffs were the owners of a certain mahal. 
Their agent addressed them a proposal in writing for 
granting a lease of the mahal on certain terms to 
certain persons who had approached him for such 
leas? Plaintiffs authorized their agent to grant the 
lease and to issue a parwana to the lessees. A parwana 
was eventually issued to the defendants purporting to 
grant them a lease of the mahal on the terms accepted 
by tli? plaintiffs for a period of five years and the 
defendants were put in possession of the mahal. 
Plaintiffs subsequently brought a suit to eject the 
defendants from the mahal on the allegation that the 
parwana being unregistered did not operate as a 
lease and that the defendants were consequently tres- 
passers : 

Held, that the doctrine of part performance applied 
to the case and that t lie plaintiffs were bound by 
the terms of the lease which they had authorized and 
could not eject the defendant from the mahal. r p. 825. 
col. 1.] ' 

Appeal from a decision of the Subordi- 
nate Judge, Bhagalpur, dated the 15th July 
1922, reversing that of the Munsif, Bhagal- 
pur, dated the 22ud April 1921. 

Mr. S. K. Mitter, for the Appellants. 

Messrs. C. M. Agarwala and S. A 7 . Sahay , 
for the Respondents. 

JUDGMENT. 

Bucknill, J.— This is a second appeal. 
The appellants were the plaintiffs in an 
action which they brought against a num- 
ber of defendants for a declaration of their 
(the plaintiffs’) right, title and interest 
to the extent of two-thirds share in a 
mahal called aratghat; they also applied for 
recovery of khas possession to the extent of 
their share and they asked for an adjudica- 
tion that the defendants first party were 
trespassers and had acquired no title as 
lessees to the ghat by virtue of any valid 
settlement made to them on behalf of the 
plaintiffs. The facts in the case are extre- 
mely simple and the large majority of 
them are not even in issue. The plaintiffs 
were the owners of two-thirds share in this 
mahal ; the principal value of this mahal 
appears to have laid in the fact that there 
was a ferry and that tolls were levied and 
collected at the ghat. It was the usual 
practice to let out the ghat to a lessee but 
it is said that sometimes the proprietors 
kept it in their own hands. Now, there is 
no doubt that the defendant second partv 
was until some time in 1918 the Naib or 
manager of this property on behalf of the 
plaintiffs or some of them. In 1917 this 
Naib the defendant second party whilst in 
the plaintiff s employment made a proposal 
to the plaintiffs with regard to the future 
letting out of the ghat; a written applica- 


tion or proposal appears to have been made 
by the A’aif* to the proprietors saying that 
he had the opportunity of effecting a lucra- 
tive lease with some persons whom he knew 
were anxious to acquire the rights in the 
ghat. The propo 3 al contained the sugges- 
tion that these applicants would give Rs 200 
annually (which was considerably more 
than what up to that time had been paid) 
and that the lease should be for five yeais. 
The Naib asked for instructions aud orders, 
This seems to have taken place on the 15th 
July 1917. Now, on the 31st July of that 
year an order was passed by the proprietors 
in connection with this application; it was 
simply to the effect "Naib will do the need- 
ful". This was followed later by a formal 
letter from the proprietors to the Naib 
definitely accepting the offer and telling 
him to issue a parwana to the new lessee. 
On the 1st October 1917 it seems that the 
Naib did give a hulcamnama or parwana 
to the new lessees. 

The Munsif found all these circumstances 
as facts. He found definitely that all these 
transactions had taken place. He found 
that the lessees had actually been put into 
possession; he found that a quarrel had 
arisen between the plaintiffs and their Naib 
and that they had alleged that he had 
fraudulently granted this lease with their 
assent. This, however, he did not believe 
and he would undoubtedly have given judg- 
ment for the defendant's had it not been 
that he was led to form an opinion upon a 
point of law which is the only point which 
has been seriously argued before this Court, 
This point was that the defendants relied 
upon the parwana to which I have already 
referred. It was urged before the Munsif 
that the lease or parwana must be regis- 
tered as it purported to be a lease of im- 
moveable property granted for five years 
and that, as it was not registered, it was 
impossible for it to be referred to or looked 
at by the Court and that in consequence the 
defendants were unable to prove that they 
had got any title. The Munsif remarking 
that he could not see his way to invoke any 
equity in favour of the defendants held 
that there could have been no valid settle- 
ment by lease and in consequence he decid- 
ed in favour of the plaintiffs and ordered 
that their suit be decreed with costs 

Now this decision of the Munsif of 
Bhagalpur which was dated the 22nd April 
1921 was the subject of an appeal to the 
Subordinate Judge of that place who by 


I 
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his judgment of the 15th Julv 1022 affirm- 
ed ln L every respect save one the decision 
to which the Munsif came. He, however, 
avas of the opinion that it was not impos- 
sible to invoke equity in favour of the 
defendants and he came to the conclusion 
that it was necessary and proper to do so. 

In consequence, as a matter of course, he 
had to reverse the judgment of the Munsif, 
he allowed the appeal and ordered that the 
plaintiff’s suit be dismissed. 

The point to which I have referred is the 
only point which is of any importance in 
this case. It has been argued very strenu- 
ously by the learned Counsel who has 
appeared for the appellants that it is im- 
possible to invoke equity in favour of the 
defendant. He bases his argument upon 
s. 49 of the Indian Registration Act. This 
section reads ;— 

"No document required by s. 17 to be re- 
gistered, shall— 

(a) affect any immoveable property com- 
prised therein, or 

(c) be received as evidence of any tran- 
saction affecting such property or con- 
ferringsuch power, unless it has been regis- 
tered." 

Now, it is admitted here that this lease for 
five years ought to have been registered. 
The learned Counsel has suggested that as 
under the provisions of s. 49, sub-s. (c) 
a document required to be registered shall 
not unless registered be received as evi- 
dence of any transaction affecting such pro- 
perty or conferring such power, t his hulcum- 
nama could not be looked at at all by the 
Court nor could any equity be utilised as 
arising from it in favour of the defendant. 
He refers in this connection to an instruct- 
ive case Sanjih Chandra Sanyal v. Santosh, 
Kumar Lahiri (1). The learned Judge 
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notice. That was a decision of their Lord- 
ships of the Privy Council and there it was 
laid down very specifically that "when the 
actings and conduct of the parties are 
founded upon, as in the performance or 
part-performance of an agreement, the locus 
penitentee which exists in a situation where 
the parties stand upon nothing but an en- 
gagement which is not final or complete is 
excluded. For equity will support a tran- 
saction clothed imperfectly in those legal 
forms to which finality attaches after the 
bargain has been acted upon". Now, it is, 
of course, difficult to say definitely that 
equity will override completely the specific 
provisions of ss. 17 and 49 of the Indian 
Registration Act and in the case of Nilkanth 
Bliimaji v. Hanmant Eknath(3),yir. Justice 
Heaton in referring to the Privy Council 
case which I have just mentioned draws 
attention to the necessity of guarding one- 
self in stating definitely that the decision of 
their Lordships was intended to affect ad- 
versely the proper construction or main- 
tenance of those sections of the Registration 
Act to which reference has been made. His 
Lordship says:— 

"I feel quite certain that their Lordships 
of the Privy Conncil in giving judgment in 
Mahmncd Musa v. Aghore Kumar Ganguli 
(2) did not intend either to modify or to 
limit lhat part of the enactment of the 
Indian Legislature which appears as ss. 17 
and 49of the Indian Registration Act, nordo 
I believe that the Privy Council ever have 
intended by their judgments to modify or 
limit that which has been enacted by the 
Legislature in India. So the effect of ss. 17 
and 49 of the Indian Registration Act re- 
mains as totally unaffected as before, by any- 
thing that is said in the case of Mohamed 
Musa v. Aghore Kumar Ganguli (2).” 


(Mr. Justice Rankin) who decided that 
case held that he could not permit a docu- 
ment which was not registered but which 
ought to have been registered to be received 
in evidence as evidential of the title of a 
plaintiff who was seeking to enforce his 
rights under that unregistered document. 
On the other hand, however, a case of 
equal importance Mahomed Musa v. Aghore 
Kumar Ganguli (2) has been brought to our 


(llMIn.l Chs. 877; 2C C. W. X. 32!); I!) C. 507; 
(1922) A. I. It iC.) 436. 

(2) 28 Ind. Cas. 11.30; 12 C. 801: 17 Rom. L It. 420; 
21 C. L J. 231:28 M I.. -I. 518; 19 (J. W. X. 250; 13 A. 
L. J. 229; 17 M. I,. T. 1 13; 2 L. W. 2 8, 1915; M. \V. X 
621; 42 1. A. 1 1*. C.). 


Now in this case before us it seems to me 
that it can be dealt with quite unhampered 
by any question of admissibility of this 
document. Personally I think that it is 
admissible and that equity can be invoked 
from it although it should have been regis- 
tered and that we could draw an equity in 
favour of the defendant. But even if it 
was not admissible there was ample material 
upon which a Court may come to the same 
conclusion to which the Subordinate Judge 
has come, namely, that the equity here i9 
clearly in favour of the defendant and must 
be given to him in relief. Vi hat have we 

3 58 Ind. Cas. 115; 44 B. 881; 29 Bom. L. R. 992. 
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here in coming to the same conclusion from 
another point of view? We have findings 
of fact which show clearly that the 
that is to say, the manager of the plaintms 
asked for their consent to grant a lease for 
five years at Rs. 200 per annum to the 
lessees. He got this permission in a very 
definite form from the proprietors and he 
actually put the lessees into possession. 
The terms upon which the lease was to be 
granted appear clearly not only in what he 
offered in the application for instructions 
which the Naib made to the proprietors 
but in the proprietors 1 letter authorising 
him to grant the lease. How it can be 
seriously suggested after that that there 
was not a completed transaction not only on 
the face of the papers themselves but by a 
part performance, namely, the induction of 
the lessees into actual possession, I cannot 
understand. To allow the plaintiffs to 
succeed against their own nominees simply 
because the document which was given by 
the plaintiffs’ agent to the new lessee did 
not comply with the provisions of s. *9 of 
the Registration Act, would appear to me 
most inequitable. In these circumstances 
I think that in this case the Subordinate 
Judge has taken the proper course. He has 
come to the conclusion that there was no 
ground for allowing the plaintiff to eject 
the defendants who were their own lessees. 
They could not take advantage of some 
flaw in a document, which has been produced 
by the defendants in order to show that 
their lease did not comply with the terms 
of the Registration Act nor could it be 
allowed that the lease which the defendants 
possessed against their own landlord should 
be defeated at his application. 

I think, therefore, that this appeal should 
be dismissed with costs. 

Macpherson, J.— I agree to the 
order proposed, this appeal should be dis- 
missed with costs. 


D1P.GPAL SINGH. 

OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeal No. (>4_of U-4- 
September 2, l'J2o. 

Present: — Mr. Dalai, J. C. 
DIRB1JOY SINGH and others- 
Dbfendants— Appellaxis 
versus 

DRIGPAL SINGH and others— 

Plaintiffs— RF. sro.NuENTs. 

Adverse possession— l’»s!(ssi"'i "/ Hindu widow— 

Possession, when in her men ri-jht. 

Where :i llin<lu widowed mother, who is n«*t entitled 
to succeed to the property left hy the widow of her 
deceased son, take> possession of the property on the 
death of such widow, she does so in her own right 
aud the adverse possession enures in her and cannot 
be deemed to be referable to her sen s estate, [p. 
col. ±) 


Lai wind v. Safa Chaml, 80 Ind. Cas. <N>; 51 I. A. 
171 •>* \ \ j . d. 301; A. 1. R. «l\ CO 121; o L. 
192: (1921* M. W. X. 412: 20 L. W. 10; 2 P.it. L. H. 245; 
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Appeal dismissed. 


(V. C.). referred to. . 

First appeal against a decree of the ( 
Subordinate Judge, Iiardoi, dated the 16th 
August 1924. 

Messrs. Ram Bharose Lai and Ra j Xarayan 
Shukla , for the Appellants. 

Mr. Ishri Prasad, for the Respondents. 
JUDGMENT.— One Sheo Bakhsh left 
a son Ganga Singh and on the death of 
his son his mother Musammat Pohap Kuar 
succeeded to the estate of a separated Hindu 
as mother. This happened in 1897. Sub- 
sequently a childless widow of Sheo 
Bakhsh's brother Ranjit Singh died in 1906 
and half the property held by her was taken 
possession of by Musammat Pohap Kuar. 
The defendants are the daughter's sons of 
Musammat Pohap Kuar. 

On her death the plaintiffs who are the 
grandsons of another brother of Sheo 
Bakhsh by name Parwan Singh sued for 
possession of the property. Their suit as , 
regards the property was decreed and 
hence the defendants have appealed. 

There is some matter relating to two 
items of money taken by the defendants’ 
father. That matter will be considered 
subsequently. 

There can be no doubt that the plaintiffs 
are entitled to possession of Hie proper-' 
ty, which Musammat Pohap Kuar held aa. 
mother of a separated Hindu. The defence 
of defendant No. 1 Drigbijai Singh wasj 
that he had been adopted by Ganga 
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Singh Ganga Singh was young in 1807 
whoa he died and had a young wife who 
sunned him. There was no reason why 
he should adopt at the time. If there had 
been an adoption the defendant Urigbijai 
biagn would not have gone to the trouble 
of obtaining an admission of adoption from 
the plaintiffs' father Badri Singh (Ex. A-lj. 
It appears that Badri Singh in a hurry to 
get half a loaf for fear the whole loaf may 
not come to him in his lifetime took half 
the property of the widow and made a 
declaration with respect to the other half 
that it belonged toDrigbijai Singh as adopt- 
ed son of Ganga Singh. At the same 
time he professes to relinquish his rights. 
In reality he would have no rights to relin- 
quish if Drigbijai Singh was really the 
adopted son of Ganga Singh. The adoption 
is merely a device. 

Nor is the deed of gift by 3 Iusammat 
Pohap Kuar binding on the plaintiff be- 
cause of the admission of their father. 
The father had no interest in the property 
at the time and the plaintiffs claimed as 
reversioners in their own right and not 
through their father. 

The question regarding one-sixth share of 
properly, that is one-third of the property 
in suit, is of some difficulty. To make it 
clearer the property which Musammat 
Pohap Kuar took possession of on the death 
of Musammat Talik Kaur in 1906 was one- 
si.xth of the various shares in villages noted 
in para. 12 of the written statement. This is 
admitted here by both parties. In deciding 
this issue I shall be dealing with that pro- 
perty and no other. 

The case for the plaintiffs was that Musam- 
mat Pohap Kuar took possession of one-sixth 
of this property under a family arrangement 
to remain in possession for the period of 
her life, the property then reverting to her 
son's reversioners. The defence was that 
she was in adverse possession. On this 
point the lower Court has decided in favour 
of the defendants that Musammat Pohap 
Kuar was in adverse possession. On the 
evidence this was the only decision possi- 
ble. There is no evidence of any family 
arrangement in 190G. Musamvuit Pohap 
Kuar was entered as proprietor in the vil- 
lage records and she had no right to suc- 
ceed to the property. The conclusion is 
that she held adverselv to the father of the 
plaintiffs. 

The second line of argument adopted on 
behalf of the plaintiffs was that even if 
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Musammat Pohap Kuar was in adverse 
possession shehekiadversely for hersonand 
that property also became the estate of her 
son. On her death, on this reasoning, the 
plaintiffs became the heirs of this property. 
The defence was that the adverse title was 
in herself and the defendants the daugh- 
ter’s sons of Musammat Pohap Kuar were 
the rightful heirs. 

I do not think that the interpretation put 
by the lower Court on the Privy Council 
case of Lajuanti v. Safa Chaud (1) is cor- 
rect. In that case though Jawahar Mai had 
a son Jawahar Mai's widows were put in 
possession of certain properties as widows 
of Jawahar Mai. Under a decree of the 
Chief Court of the Punjab the widows were 
put in possession in their right as widows 
of Jawahar Mai as against the next rever- 
sioners to the property of Jawahar Mai. 
Under these circumstances their Lordships 
held that their adverse possession was 
as widows and that these ladies had a 
widow's estate in their deceased husband’s 
estate. At page 176* of the report they 
observe:— 

"If possessing as widow she possesses 
adversely to any one as to certain parcels, 
she dops not acquire the parcels as stridhan, 
but she makes them good to her husband's 
estate.” 

Here the succession did not raise any 

dispute on the death of Musammat Talik 

Kuar which mav be said to have been 

• 

decided in favour of Musammat Pohap 
Kuar as holding in right of her being a 
widow of Sheo Bakhsh Singh or mother of 
Ganga Singh. She took possession in her 
own right and the adverse possession enur- 
ed in her and was not referable to her hus- 
band's or to her son's estate. The circum- 
stances of the case of Lajwanti were differ- 
ent. Reference maybe made to the previous 
Privy Council ruling in the case of Svtgur 
Prasad v. Raj Kishare Lai (2). There 
Musamviat Dalla Kuar was the widow of 
one Bhawani Dayal who predeceased his 
brother Basant Lai On Basant Lai’s death 
his two widows succeeded as life-holders 

(It SOInd. Cas. 788; 51 I. A. 171; 22 A. U .1. .104; 
(1924) A. I. R (P. C.i 121; L. 192; (1924) M. W. N. 
442 20 L. W. 10; 2 P. L R 245; 28 O. W. N. 960; 26 

Bom L. R. 1117, 47 M. L .1. 335; C P. LT. 1; L. R. 5 

A. (P C.) 94 iP O.). 

(2) 55 Ind. Cas. 486; 42 A. 152; 11 L. W. 384; 

(1920 1 M. W. N. 3; 21 (’. W. X. 394; 38 M. L. J. 259; 

18 A. I. -I. 235; 2 V. P. L R. (P. C.) 55; 22 Bom. L. R. 
451; 4G I A 197; 27 M. 1.. T. 200 (P. C.). 

*Page of 51 1. A.— li'J.l 
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and on their death Uusanmat Dalla Kuar 
took possession, which possession was held 
to be adverse by their Lordships of the 
Privy Council. This adverse possession 
was held by their Lordships to render the 
suit by the next reversioners of her hus- 
band on her death to be time-barred and 
the suit of the next reversioners was dis- 
missed. Under the circumstances of that 
case their Lordships did not hold that 
Musammat Dalla Kuar held adversely as 
a Hindu widow in that she did not acquire 
the property as istirdhan but made it 
good to her husband’s estate. If such had 
been the conclusion of their Lordships, the 
plaintiffs the next reversioners of Bhawani 
Dayal would have succeeded and not 
Satgur Prasad who had no interest as heir 
of Bhawani Dayal as he was the son of 
Bhawani Dayal’s daughter's daughter. The 
appeal must succeed with respect to the 
property mentioned above. 

As regards the amount of money made 
payable to the plaintiff by the defendants 
the findings of the lower Court are correct. 
A technical objection was raised that the 
money was taken by the defendants’ father. 
This, however, does not appear to be the 
fact and even if it were the fact, there 
appears to be no doubt that the defendants 
have sufficient assets of their father in 
their hands to meet the claim. 

I decree the appeal forone-sixth of the pro- 
perty mentioned in para. 12 of the written 
statement dated 13th March 1923. The pro- 
perty shall be detailed in the decree of this 
Court. Otherwise the appeal is dismissed. 
The appellant shall declare the relative 
valuation and in this Court parties shall 
receive and pay costs according to their 
success and failure. The lower Court’s 
order as to costs of its Courtis maintained. 

s. n. Appeal decreed. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Dbcrbe No. 1295. 

of 1922. 

March 3, 1925. 

Present Mr. Justice Suhrawardy 
and Mr Justice Duval. 

KUMUD CHARAN ROY — Defendant— 

Appellant 

vcvsns 

8AMBHU CHANDRA GHOSH and 
others— Plaintiffs— Respondents. 

Limitation Act (IX of 1908 ), ». 3 , Sch. I, [Art. ll-A- 


SAMEHU CHANDRA OHOSH. 

Civil Procedure Code i.\ct V of 19K\ 0. XXI. rr. ICO 
Idl— Execution of do ree -Sale- Potion ucuered 
to auctioii-parchaser- Ayplioih-n u-r restoraUonof 
possession, dismissal of-.<uu for possession- Lim a- 
tion— Appeal-Suit ducora^l Ini* barred by tmt— 

Appellatc Court, duty «•/. . 

Defendant purchased certain property in execution 
of a rent 'decree und t«*>k pension of it through 
('uurt. Plaintiff made an application under r . ICO of 

0 XXI of the C. P n., f<*r restoration of possession 
but ‘the aquation was disintoed. Mor- tl.au a year 
after the due of the dismissil of the application 
plaintiff instituted a suit to recover possession of the 

^ //eld, that the suit was one under r. 103 of 0. XXI 
of the c 1’ C., ami was barred by the operation of 
Art. 11- A of Sch. I to the Limitation Act. [p. 82$, col. 

1 An Appellate Court is bound to dismiss a suit if 
it finds that it is barred by limitation, even though 
limitation has not In-en set up in defence, [p. 828, col. 

2.J 

Appeal against a decree of the Subordi- 
nate Judge, First Court, Midnapore, dated 
the 2nd March 1922, reversing that of the 
Munsif, Ghatal, dated the 22nd December 
1920. 

Mr. Amarendra Nath Bose (with him Babu 
Arun Chandra Bose), for the Appellant. 

Babus Rupendra Kumar Mittcr and 
Hemendra Nath Chattcrjee, for the Re- 
spondents. 

JUDGMENT. 

Suhrawardy, J.— In this appeal by 
the defendant two points have been taken: 
(1) that the plaintiff's suit is barred by 
limitation and (2) that the learned Sub- 
ordinate Judge of the Court of Appeal 
below has not considered the question 
raised and decided by the Trial Court with 
regard to the identity of the land in suit 
with the jama alleged to have been pur- 
chased by the plaintiff. 

With regard to the first point, the de- 
fendant in his written statement took the 
plea of limitation on the ground that the 
defendant had been in possession for more 
than 12 years and also on the ground that 
the suit was not brought within one year 
after the dismissal of the claim case. On 
these pleadings the 4th issue raised in the 
Trial Court was.— Is the suit barred by the 
law of estoppel. In deciding that issue the 
learned Munsif observed ns follows : This 
suit has been brought within one year 
from the order under 0. XXI, r. 100, C. 
P. C. He, however, dismissed the plaintiffs’ 
suit upon other grounds one of which was 
that the plaintiff was out of possession for 
more than 12 years and also on the ground 
of special limitation of two years as the 
. landlord had through other tenants kept 
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th J plaintiff out of possession for more 
t mu that period. On appeal the learned 
subordinate Judge considered the question 
oi limitation only with reference to the 
it n ding of the lower Court of the plaintiff 
not being in possession within 12 years 
of the suit and having come to the con- 
clusion that the plaintiff succeeded in prov- 
ing his possession within the statutory 
period and also finding title in favour of 
the plaintiff decreed the plaintiff's suit. 
The question of limitation on the ground 
that the suit was brought more than one 
year after the decision of the claim case 
does not appear to have been raised in the 
Court of Appeal below. But it has been 
argued before us that we ought to consider 
this question as it is a pure question of 
law. \\ e have accordingly gone through 
the papers and they no doubt show that 
the present suit is barred by limitation. 
According to the plaint filed in this case 
it appears that the defendant took posses- 
sion through Court of the property in 
suit as purchaser of the jama in execution 
of a rent-decree against another person. 
He obtained delivery of possession through 
Court on the 3rd May 15)18. The plaintiff, 
therefore, made an application under 0. 
XXI, r. 100 which was registered as Mis- 
cellaneous Case Xo. 52 of 19 Id. That appli- 
cation was dismissed on the 23rd December 
1018 and the present suit was instituted on 
the 2nd January 1920. 

It is argued on behalf of the appellant 
that under Art. 11-Aofthe Limitation Act 
the suit ought to have been instituted 
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that the date of the order, namelv, the 
23rd December 1918 should be excluded 
and time should be computed from the 
:4th December 1918. The calendar year 
commences from the 24th December 1918 
as the first day of the year and will end 
on tlm 23rd December of the following 
year. The learned Vakil for the respondent, 
however, argues that as the year was com- 
pleted on the midnight of the 23rd Decem- 
ber, the following day, namely, the 24th 
December should he the last (iav for the 
institution of the suit and the Court being 
closed from that date till the 1st January, 
he was in time in tiling the suit on the 
2nd January 1920. This argument to my 
mind is groundless and no authority has 
been cited in support of it. It is clear 
that the order having been passed on the 
23rd December 1918 a calendar year ended 
on the 23rd December 1919 on or before 
which date the suit should have been 
brought. The 23rd December 1919 was not 
a close day. It is, however, argued on behalf 
of the respondent that this point was not 
raised in any of the Courts below and, 
therefore, we should not entertain it. 1 
have referred to the observation of the 
learned Munsif on this point; butasitis 
a question of limitation which we are bound 
to take cognizance of under s. 3 of the 
Limitation Act, I have gone into the facts 
of the case in determining this question. 
Section 3 says that every suit instituted 
after the period of limitation shall be dis- 
missed, although limitation has not been 
set up as a defence. This suit, according 


within one year from the date of dismissal 
of the plaintiff's application under O. XXI, 

r. 100, namely, on or before the 23rd Decem- 
ber 19 1 9 and it not having been done so it 
is barred by limitation. I think this con- 
tention ought to prevail. Under Art. 11-A 
of the Limitation Act a suit has to be 
brought under O. XXI, r. 103 within one 
year from the date of the order upon an 
application by any person dispossessed of 
such property in the delivery of possession 
thereof to the decree-holder or purchaser 
to establish the right which he claims to 
the present possession of the property com- 
prised in the order. By a year as we find 
in the General Clauses Act of 1897, is meant 
a year according to British Calendar. Under 

s. 12 of the Limitation Act in computing 
the period of limitation prescribed for 
any suit, the day from which such period 
shall be reckoned shall be excluded ; so 


to our judgment was instituted after the 
period of limitation and, therefore, we are 
bound to dismiss it. 

It is next argued that this question 
involves some consideration of fact, namely, 
it is possible that the plaintiffs’ application 
was dismissed for default or non-prosecu- 
tion and. therefore, Art. 11-A should not 
apply. Without deciding whether or not 
Art. 11-A is applicable if the plaintiff's 
application under O. XXI, r. 100 was 
dismissed for default or not I find that 
the allegations in the plaint are quite 
explicit on this point. In para. 1 the 
plaintiff states that on the defendant 
taking unlawful possession of the property 
in execution of the decree, the plaintiff 
filed an application under O. XXI, r. 100 
lo recover back his possession which was 
registered as claim Case Xo. 52 of 1918, 
but owing to his misfortune that claim 
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case was rejected in a summary . trial. 

‘ That being so, there is no question of 
fact involved which may necessitate a 
remand to the lower Appellate Court. In 
' this view I hold that the suit instituted 
by the plaintiff was barred by limitation. 
It is not necessary, therefore, to consider 
the other points raised in the appeal. 

The result is that this appeal is allowed, 
the decree of the lower Appellate Court set 
aside and the plaintiff's suit dismissed with 
costs in all the Courts. 

Duval, J.— I agree. 

z. k. Appeal allowed. 
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a summary trial. Mr. T. 21. Krishwsicami Iyer, for the 

is no question of Appellant. > p q 

mav necessitate a -Messrs. A. krisnnn&icami Iyer and P. £>. 
ppellate Court. In Chandrasekhara Iyer J or the Responuents. 
he suit instituted JUDGMENT, 

irred bv limitation. Kumaraswami Sastn, J.-ihis 
refore, to consider appeal arises out of a suit which i elates 
in the appeal. to the trusteeship of a charity founded 

; appeal is allowed, under the Will of one Sappammuthu .\ adar 
Appellate Court set who died leaving two sons. The matenal 
suit dismissed with portion of the M ill so far as it relates to 

the trust properties runs as follows:— 

“The lands mentioned herein as relating 
Appeal allowed. to the said charities should not in any 

way be alienated by the above-mentioned two 
persons or their heirs by means of sale, oUi, 
hypothecation, security, partition, etc., but 
they should enjoy them hereditarily and 
conduct the above-mentioned charities." 

AfiAi-thp Hpnth of the testator, his two 


MADRAS HIGH COURT. 

Civil Appeal No. 324 of 1923. 

March 5, 1925. 

Present:— Mr. Justice Kumaraswami 
Sastri and Mr. Justice Krishnan. 

; SALAKSHI AMMAL-Plaintiff- 

Appellant 

versus 

, DORA1MANIKKA NADAX and others 
—Defendants— Respondents. 

Hindu Law— Charitable trust created by U'i//— 
Undivided sons appointed trustees— Sons, whether take 
as joint tenants or tenants-in-common— Will, construe - 
(ton of. 

When a Hindu father makes a gift of self-acquired 
property to his sons who are members of a joint family, 
•unless a Icnaney-in-common is inferred from the grant, 
the presumption is that the sons take as joint tenants 
with rights of survivorship. This principle applies 
•with greater force to cases where the father creates a 
trust and appoints his sons as trustees with hereditury 
rights, since the presumption is that in cases of trust 
property, trustees are to bo ordinarily treated as joint 

• tenants, [p. 830, col. 1.] 

Case-law considered. 

A Hindu by his Will bequeathed certain properties 
to charity and appointed his two sons who were 
members of a joint family as trustees thereof. The 
Will provided that “the lands mentioned herein as 
relating to the said charities should not in any way be 
, alienated by the above-mentioned two persons or their 
heirs by means of sale, etc., but they should enjoy 
. them hereditarily und conduct the above-mentioned 

* charities,” etc. There was a partition bv the brothers 
later by which the management of the trust properties 
was to continue as before : 

Held, that on a construction of the Will, the sons 
took the trusteeship and the management of the trust 
properties as members of a joint family with rights 
-of survivorship and not as tenants-in-common. [p. 830, 
col. 2.] 

Appeal against a decree of the Court of 
the Subordinate Judge, Tanjore, in 0, S. 
fa, 78 of 1922. 


sons were conducting the charities. One 
of the sons died leaving a minor son who 
died leaving the plaintiff, his mother as his 
heir. This suit is filed by the plaintiff who 
was the widow of one of the deceased sons 
and whose right is as mother of her son 
for a declaration that she is jointly entitled 
as trustee, to conduct the management of 
these properties. 

The defence is that on the death of her 
son the first defendant who was the only 
male member of the undivided family was 
entitled to the office and that plaintiff has 
no right to succession. 

The Subordinate Judge dismissed the 
suit on the preliminary ground that the 
plaintiff had no right as the office was a 
joint office and that the first defendant was 
entitled on the death of his brother and 
brother's son. After the testator’s death 
there was a partition deed executed be- 
tween the two sons which it is necessary to 
consider before dealing with the contentions 
raised. This deed refers to properties which 
they got under the Will and so far as the 
trust properties are concerned the only 
reference to them is in cl. G which runs as 
follows: — 

"In respect of the properties mentioned 
in the D schedule we shall act in common as 
stated in the Will." 

The question is, having regard to the 
terms of the Will, whether the two sons of 
the testator took the trusteeship and the 
management as members of a joint family 
or whether each of them took separate in- 
terests in it as tenants-in-common So fur 
as gifts by a father of self-acquired property 
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to his sons by Will are concerned, the deci- 
sions of this Court are to the effect that in 

the absence of a contrary intention express- 
ed or implied from the terms of the Will 
the sons must be presumed to take the 
property as joint tenants. The reason is 
that in the case of a grant to two persons 
who form members of a joint family the 
ordinary presumption is that the grant to 
them is as co-parceners. I may refer to 
Nagalingam Pillai v. Ramachandra Tevar 

(1) , Yethirajvlu Naidu v. Mukuntlia Nnidu 

(2) , Venkataramaiah Pantuluv. Subaruma- 
niam Pillai (3), Imloji Jithaji v. Kotliapalli 
Rim Charlu (4) and Ra jn ra jeswa ra Dorai v. 
Sundarapandi yuswami Thevar (5). There 
is no doubt a conllict of authority between 
the various High Courts on this' question. 
The view taken in Allahabad and in Horn- 
bay is that, where property is given to 
persons without stating what interest they 
are, to take, they are to take as tenants- 
in-common. This question as to the pre- 
sumption to be raised in cases of gifts by 
a father to his sons recently came before 
the Privy Council in the case of Lai Ram 
Singh v. Deputy Commissioner of Partab- 
garh (6) and their Lordships state the rulings 
of the various High Courts. As regards 
Madras authorities this is what their Lord- 
ships say: “In Madras upon the whole, 
the view seems to be that the father can 
determine whether the property which he 
has so bequeathed, shall be ancestral or self- 
acquired on the principle of cujus est dare 
cjus est disponere and that, unless there is 
expression of his wish that it should 
be deemed self-acquired, it is ancestral. 
The Privy Council summarised the Madras 
decision as stating that, where the father 
does not state that the sons shall take the 
property as if it was self-acquired property 
of the sons, it is to be deemed to be ances- 
tral in their hands; or, in other words, that 
unless a tenancy-in-common can be inferred 
from the grant, the presumption is that 
they are joint tenants. I do not think that 
on this state of the authorities, I can go 
behind the decisions though my attention 
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has been drawn to a recent decision in 0. 

56 0f 19 r ' vhere Mr - Justice 
Kamesam seems to doubt the correctness of 

A agalmgam P,llai v. Ram a chandra Tevar 

. ) v 5?, an °biter dictum, so far as the 

Unginal bide Appeal was concerned and I 
do not think that so far as Madras is con- 
cerned the question can be set at rest, except 
by a decision of the Privy Council. The 
question is how far the doctrine in these 
cases which relates to property bequeathed 
by a father to his sons would applv to cases 
where the father creates a trust and 
appoints his sons as trustees with here- 
ditary rights. On principle I can see very 
little ditlerence between the conferring of 
the office of trustee as regards a trust 
founded by the father by dedication of pro- 
perties and the gift of properties to the 
sons. No authority has been cited which 
creates a difference merely by reason of the 
difference in the powers of the donees. In 
the case of properties given to them abso- 
lutely, of course, they will have full powers 
of alienation, in the case of a trust they 
would have such powers as the law gives 
the trustee. The nature of the estate taken 
either in property or in the trust must, in 
my opinion, be the same. And I may also 
say that in the case of a trust the leaning 
of English authorities is in favour of joint 
tenancy. Trustees are treated as joint 
tenants with rights of survivorship. This 
is the principle enunciated in the Trusts 
Act, So far as the present Will is concerned, 
reading the Will as a whole I find there is 
nothing to show that the testator intended 
his sous to take the office of trustee as 
tenants-in-common. On the contrary the 
words in the Will that they should not 
partition, or sell the properties but they 
should enjoy them hereditarily suggest that 
he wanted them to take them with all the 
incidents of joint family property. 

As regards the partition it seems to me 
that the two brothers when they divided 
did not intend to divide the office; they 
expressly leave the office to be controlled 
by the Will and if they wanted to divide 
the office to the extent to which the law 
allows a division, they would certainly have 
fixed some turns of management, each 
brother managing it for a turn. The ques- 
tion as to what the rights and liabilities 
of the brothers or their heirs would have 
been, had there been such a division of 
management is not free from difficulty. 
But it is unnecessary for us to go into tha^ 
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of this office nor is there any suggestion 
in the pleadings that after the deatli of one 
of the brothers there has been such a 
severance either by conduct or otherwise 
between the widow and the first defendant, 
the surviving brother. It is, therefore, 


that the first defendant is the sole surviv- 
ing trustee now and that the plaintiff has 
no right to manage the trust. The plaintiff 
has appealed to us. 

It has been argued before us very stre- 
nuously bv Mr. T. M. Krishnaswami Iyer 


me surviving uiumci. it to, -v • . . . 

unnecessary to go into the question whether that this decision is erroneous, that the 

. . 1 . . i it'll • /*?v a ti*oo voof o/ v rt Hio hrn- 


Meenakshi Achi v. Somasundaram Pillai (7) 
which has been referred to by Mr. T. M. 
Krishnaswami Iyer rightly lays down the 
law if there was a partition. As there has 
been no partition of the office and as the 
first defendant is the sole surviving male 
member of the family, I thiuk the plaintiff 
has no right to manage the property along 


right of trusteeship was vested in the bro- 
thers as tenants-in-common and that on the 
death of one of the brothers his right passed 
to his heirs, first to his son and then to 
that son's mother, the plaintiff. It is that 
question we have to consider in this ap- 
peal. 

The partition deed, Ex. B, which has 


llab liU 1 1 gilt LU manage tut pavsjsv.* r — ~ ~ ’ » — ” — 

with the first defendant. The right sur- been referred to has really no bearing on 
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vives to him alone. In the view I take the 
learned Subordinate Judge was right in 
dismissing the suit. The appeal fails and 
is dismissed with costs. 

Krishnan, J.— This appeal refers to a 

* « « % * 


the case, because when partitioning the 
family properties between the two brothers 
by Ex. B, they expressly reserved the tiust 
properties from the partition, for they say 
in para, fi "in respect of the charity pro- 


IdllllcUlt (It llilO appeal a v* vuuinj piv- 

charitable trust founded by one Sappani- perties mentioned in the D schedule (that is 
muthu Nadar. The trust has been created the charity properties dealt with in the 
by a Will which has been filed in the case Will), we shall act in common as stated in 
as Ex. A. Under that Will, he made his the Will," so that, as far as the partition 
two sons who were the only other members deed was concerned,- the arrangement 
of the joint family of himself and his sons in the Will was left in tact although the 
the trustees of the trust. The words creating parties divided their family estate other- 
the trust are cited in the judgment of my wise. For the disposal of this case, there- 
• learned brother just now delivered and I fore, we have only to look to the Will and 


need not refer to them again. There is an 
express provision there that the properties 
are not to be alienated or even partitioned 
but that the two brothers were to take the 
properties jointly and enjoy them jointly 
and carry out the provisions of the trust 
which are set out. Subsequent to the death 
of Sappanimuthu Nadar there was a partition 
between the two brothers and that partition 
is evidenced by Ex. B which has also 
been filed in the case. One of the brothers 
Kandaswami Nadar died subsequently leav- 
ing a minor son called Rajappa Nadar. He 
also died and the plaintiff Salakshi Animal 
who is his mother and the widow of Kan- 
daswami Nadar succeeded to a woman’s 
estate in the properties which had fallen 
to the share of Kandaswami; she has 
brought this suit to have it declared that 
she was entitled jointly with the first de- 

(7) 59 Ind. Cas. 461; 41 M. 203; 12 L. W. 232; (1920 
W, N, 507; 39 M. L, J, 403, 


see what arrangement has been made under 
the Will for the purpose of carrying on the 
trust after the death of one of the persons 
named in the trust. The question, therefore, 
whether Minakshi Achi v. Somasundaram 
Filial (7) is rightly decided or not is not 
before us at all. It would have been before 
us if the two brothers had attempted by 
their partition deed to divide the trust 
office or made some arrangement regarding 
it between themselves. Such a thing not 
having been done, we need not consider 
the question as to whether a trust office is 
partible at all between the trustees. Turn- 
ing now to the wording of the Will, it 
seems to me quite clear that on the words 
cf the Will the two brothers were constituted 
trustees of this charity as joint tenants and 
not as tenants-in-common as argued by Mr 
T. M. Krishnaswami Iyer. The ordinary 
presumption as regards trustees is that they 
are joint tenants, for, both under the Eng, 
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lisli Law and under s. 44 of the Indian 
Trusts Act, on the death of one trustee all 
the rights of the trustees rest in the sur- 
viving trustees. As pointed out by my 
learned brother, the cases that he has re- 
ferred to show that in Madras the view is 
taken that, when a father makes a gift of 
or bequeathes self-acquired property of his 
to his children who are members of a joint 
family the ordinary presumption is that 
they 'take that property as joint tenants 
and' not as tenants-in-common. It was sug- 
gested that this view was not a correct view 
but it has been followed in so many cases 
that until the Privy Council decide to the 
contrary I am inclined to think that we 
should' follow that view. It is true that 
Mr. Justice Kamesam has expressed a 
doubt the correctness of the ruling in 
Nagal ingam Pillai v. Ramaehandra Tlievar 
(1) in his judgment in O. S. A. No. 5G of 
1922 but that is not a sufficient basis for 
usTo refer the question to a Full Bench as 
after all that doubt is expressed as an 
obiter dictum. Assuming then that in the 
case of a gift by a 

sons who are members of a joint family, 
the presumption will be that the property 
is taken by the sons jointly. The presump- 
tion will be all the greater in the case of 
trust property as trustees are ordinarily to 
be treated as joint tenants Herein this 
Will it is clear that the author of the trust, 
the father, intended that the chanty pro- 
pertv should be kept in tact and be enjoyed 
jointly by the trustees and their heirs. In 
these 'circumstances there is no difficulty 
in holding that the rule of succession as 
regards joint property in a Hindu family 
anolv and that when one trustee 
dies the members of the joint family will 
take the trusteeship according to the law 
3 survivorship. That will exclude the 
c aim put forward by the plaintiff who is 
only* 1 a* female member of the joint family. 

T ♦Wpfnre a"ree with my learned brother 
; Ski" that the Subordinate Judge 
was r gh in the view he has taken of this 
case and that the plaintiffs appeal fails 
and must be dismissed with costs. 

Appeal dismissed. 


v. N. V. 
X. H. 
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CALCUTTA HIGH COURT. 

Letters Patent Appeals Nos. 43 and 44 

of 1923. 

March 16, 1925. 

Present:— Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Cuming. 
CHANDRA KUMAR SHAHA CHOU- 
DHURY and others— Defendants— 
Appellants in L. P. A. No. 43 and 
Respondent in No. 44 
versus 

Mould MAFIZAR RAHMAN CHOU- 
DHl'RY and others— Plaintiffs— 
Respondents in L. P. A. No. 43 and Appel- 
lants in No. 44. 

Const met inn of document— Lease, duration of— 
Covenant against assignment- Receipt nf rent from 
assignee— Estoppel . 

The owner of a raii/ati interest demised certain 
premises to certain persons on a dar-raigali. The 
lease provided for the lessees building a house for the 
purpose of a shop on the land and carrying on busi- 
ness therein and paying t he rent therein named every 
year to the lessor. There was a further provision in 
the document that if the rent was not paid in any year 
the lessor would be entitled to recover khas possession 
of the land with arrears of rent and damages by suit. 
The document further provided that if the lessees did 
not carry on business on the land then they would 
give up the land to t lie lessor and that the lessees 
would not be entitled to give the land to any body 
else. The lessees failed to pay the rent stipulated in 
the lease and the lessor, instead of recovering pos- 
session of the premises, brought the property to sale 
in execution of his rent-decree and the property was 
purchased by the defendants lirst party. The interest 
of the lessor was purchased by the plaintiff. Defend- 
ants lirst party sub-let the premises to the defendants 
second party and the latter put up a permanent 
structure upon the land of which the plaintiff was 
aware. Plaintiff continued to receive rent from the 
defendants second party after the erection of the 
building. Semetime afterwards the plaintiff sued to 
recover khas possession of tin* premises ( n the allega- 
tion that the defendants lirst party had parted with 
their possession of the premises to the defendants 
second party in contravention of the terms of the 
original lease : 

Held, (li that the original lease was one for the 
lives of the lessees subject to its determination if they 
failed to pay the stipulated rent in any year or if 
they failed to carry on business on the land or if they 
transferred the lease to a third party ; (p. £33, col. 1.] 

(2) that by their purchase in execution of the rent 
decree the defendants second party had obtained a 
tenancy in the terms of the original demise, that is to 
say, during the lives of the original lessees determin- 
able on the grounds mentioned in the lease; [p. £33, 
col. 21 

(3) that the plaintiff being aware of the sub-lease 
in favour of the defendants second party and of the 
erection of the permanent structure by them and 
having received rent from them with such knowledge, 
could not eject the defendants on the ground that 
the defendants lirst party had parted with the 
possession of the premises to a third party in con- 
travention of the terms of the original lease, [ibid.] 

Letters Patent Appeals against the judg- 
ment of Mr. Justice Newbould, dated tbfi 
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27th of June 1923, in Appeals from Appel- 
late Decrees Nos, 1466 and 1467 of 1921. 

Babu Narendra Kumar Das , for Appel- 
lants in Appeal No. 43 and Respondents 
in No. 44. 

Babus Joges Chandra Roy and Mahomed 
Nurul Huq Choudhury, for the Respondents 
in Appeal No. 43 and Appellants in No. 44. 

JUDGMENT. 

Greaves, J.— This is an appeal under 
section 15 of the Letters Patent. 

The question that arises for our decision 
arises on a kabuliyat dated the 15th Pous 
1247. Thereby the owner of the raiyali 
demised certain premises which are situat- 
ed in the Town of Chittagong'to the per- 
sons named in the kabuliyat in a dar- 
raiyati. The document provided for the 
lessees building a house for the purpose of 
a shop on the land and carrying on busi- 
ness and paying the rent therein named 
every year to the lessor. There was a 
further provision in the document that if 
the rent was not paid in any year the 
lessor would be entitled to recover kkas 
possession of the land with arrears of rent 
and damages by suit. The document fur- 
ther provided that if the lessees did not 
carry on business on the land then they 
would give up the land to the lessor and 
that the lessees would not be entitled to give 
the land to any body else. The conten- 
tions before the Courts below and before 
Mr. Justice Newbould were on behalf of 
the plaintiff that this was a tenancy-at-will 
which could be determined by proper 
notice whereas the defendants contended 
that upon the true construction of the 
document it was a permanent lease. Mr. 
Justice Newbould held that the lease was 
not a permanent one and that it had been 
determined by six months’ notice which 
had been given. It seem9 to us that upon 
the true construction of the document the 
lease was one for the lives of the lessees 
subject to its determination if they failed 
to pay rent in any year or if they failed 
to carry on business on the land. There 
was a further right of re-entry if the 
lessees transferred the lease to any one 
else. The plaintiff purchased the interest 
of the original lessor and defendants Nos. 
1 to 8 purchased at an execution sale the 
interest of the original lessees. Defendants 
Nos. 9 to 14 are the sub-lessees of defend- 
ants Nos. 1 to 8. When the original 
lessees failed to pay rent the lessor un- 
doubtedly could have recovered possession 
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under the provisions of the kabuliyat. In- 
stead, however, of taking this obvious 
course in execution of the rent-decree 
which they obtained they brought the 
property to sale and what was sold was 
the right of the judgment-debtor. There- 
fore, it seems to us that the effect of the 
execution sale coupled with the receipt of 
rent by the lessor thereafter was to create 
in defendants Nos. 1 to 8 a tenancy in the 
terms of the original demise, that is to 
say, during the lives of the original lessees 
determinable on the grounds which I have 
indicated. In the year 1909 according to 
the defendants or in the year 1914 accord- 
ing to the plaintiff a permanent structure 
was erected by the defendant No. 9 upon 
the land. According to the linding both 
of the Munsif and of the lower Appellate 
Court this erection was made with the 
knowledge of the plaintiff and subsequent 
to this rent was received by the plaintiff 
from defendants Nos. 1 to 8. It seems to 
us, therefore, that the plaintiff must have 
known of the sub-lease which was execut- 
ed so long ago as 1891 anti subsequent there- 
to and to the erection of a pucca building on 
the land he received rent with the knowledge 
of the sub-lease and erection of the 
yucca building on the laud. Accord- 
ingly, it seems to us that the plaintiff can- 
not now eject the defendants on the ground 
that they have parted with their possession 
of the property to somebody else and we 
think that the plaintiff’s suit must fail for 
the reasons which we have indicated. If 
the original lessees are dead it may be 
that in a subsequent proceeding the plaint- 
iff will be entitled to recover possession of 
the land; but that question has not -been 
raised in the suit and cannot be gone into 
in this proceeding. 

The result is that the judgment appealed 
from was in our view not correct and the 
plaintiff’s suit must fail. 

The appeal, accordingly, succeeds with 
costs. 

With regard to Appeal No. 44 of 1923 
for the reasons which I have indicated this 
must fail and must be dismissed with 
costs. 

Cuming, J.— I agree. 

z - K - Appeal dismissed. 
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KONDAGCSTA M Rl'TYANJAlAl! V. 

PATNA HIGH COURT. 

Appeal from Appellate Decree No 1321 

of 1922. 

June 10, 1925. 

Present .—Justice Sir John Rucknill, Kr. 
Sheikh MOHAMMAD SADIO — Appellakt 

reruns 

BASGIT SAH and others— Respondents 

Comm issions — Commissioner appointed to carry out 
demarcation Report u n satisfactory — I’roeedv re 
The foot that a Commissioner who has been ap- 
pointed to ascertain the proper demarcation and site 
of the property in dispute in a suit has made a muddle 
of his enquiry should not in any way prejudice any of 
the parties to the suit. If the Court tinds that the 
Commissioner's work is unsatisfactory, the proper 
procedure is to appoint another Commissioner who 
should carry out his work in accordance with the 
instructions of the Court. 

Appeal from an order of the Subordinate 
Judge, Motihari, dated the 19th Sentember 
1922. 

Mr. Haresuar Prasad, for the Appellant. 

JUDGMENT. — This is a second ap- 
peal. It is a very simple matter although it 
is unfortunate that owing to some apparent 
misunderstanding there have already been 
no less than three or four judgments written 
in connection with the matter. The appel- 
lant who was the plaintiff brought a 6uit 
for a declaration of his raiijati title, to a 
certain plot of land and for recovery of 
possession thereof. Now, apparently, when 
the case came before the Munsif in the 
first instance lie decided in the plaintiff's 
favour. But on appeal to the Subordinate 
Judge, it would seem that, on the ground 
that the Commissioner who had been 
appointed to ascertain the proper demar- 
cation and site of the property in question 
had not been cross-examined, the Munsif’s 
judgment was set aside and that the 
matter was remanded to the Munsif in 
order that the Commissioner might he cross- 
examined. The matter went back to the 
Munsif and the Munsif, after having had 
the Commissioner cross-examined, on this 
occasion dismissed the plaintiff’s case. The 
ground upon which he dismissed the case 
appears, so far as I can see, to have been 
that the Commissioner had made some 
mistakes in the way in which he had set 
about his work, and in consequence, the 
Munsif thought that the plaintiff had 
failed to prove his case ; he, apparently, 
not rtlving upon any evidence other than 
that of the Commissioner. The Munsif 
then sent the matter back to the Appellate 
Court with his recommendation and the 
Subordinate Judge came to the conclusion 
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that the Munsif’s finding was correct. Again 
so far as I can see, the ground for this 
decision was simply that the Commissioner 
had made a bungle of his investigation. 
Now, this application came up for admis- 
sion in second appeal and on its admis- 
sion it seems to have been pointed out 
that the fact that the Commissioner had 
made a muddle of his enquiry should not 
in any way have prejudiced the plaintiff’s 
position in the case. I have no doubt 
that what the Munsif should have done, 
if he found that the Commissioner’s work 
was unsatisfactory, was to have appointed 
another Commissioner who would carry 
out the work more satisfactorily or at any 
rate ir. a manner intelligible and suitable 
to the Munsif’s understanding. In these 
circumstances I think it is clear that this 
appeal must he allowed with costs and 
that the case must again unfortunately go 
back to the Munsif to be re-tried ; and, so 
far as I can see, it would be highly de- 
sirable that another Commissioner should 
be appointeil to make such observa- 
tions and demarcations as are necessary 
to show whether or not the plaintiffs claim 
is sustainable. The learned Vakil who 
at one time appeared for the respondents 
to this appeal has appeared in Court this 
morning and has informed me that he has 
no instructions with regard to this matter. 
The respondents, therefore, to this appeal 
have not been represented before me. 
z. k. Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 1328 to 1333 

of 1923. 

February 2(>, 1925. 

Present .—Mr. Justice Phillips. 

KONDAGUNTA MRUTYANJAIAH 

and others— Plaintiffs— Appellants 

versus 

M A LLE V E N KATA PATHIGADU 
AND axot h f. k— Df.fen da n ts— R f.spon dents. 

Madras Estates Land Act (I of 190S),s. 77—Rtnt— 
Dry and (jar din lands, irrigation of, with landlords 
tank waUr—Compcnsation , rati at which, payable-^- 
Ctss payable to ullage servants, inclusion of, in 

i*atta. t , , 

fnder the Madras Estates Land Act, when dry and 
garden lands are irrigated by the raiyal with tank 
water with the landlord’s permission, there is no 
invariable rule that the wet rate is the proper rate to 
lix for such lands. The landlord is entitled to reason- 
able compensation for the use of his water. The 
question has to he determined in each case as to the 
reasonable amount of compensation and the pro- 
per method of iixiDg the rate chargeable. 
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Vtnkatachclam Chctty v. Ayyampemman Tcvan, 53 that the reasonable amount of compensation 
Ind. Cas. 33; 42 M. 702; 37 M. L. J. 218; (191'Ji M. \\\ mus t be the same in every village or chs- 


N. 768, referred to. 

A provision for payment of a certain ce«>. not to 
the landlord but to village servants, should nut be 
inserted in a patla tendered to the raiyat. 

Second appeals against a decree of the 
District Court, Nellore, in A. S. Xos. 74 
and 80 to 89 of 1921 respectively, preferred 
against those of the Court of the Deputy 
Collector, Gudur Division, in S. S. Xos. 229, 
231,232,234,235, 230, 238 to 241 and 244 
of 1919. 

Mr. A. Krishnawami Iyer, for the Appel- 
lants. 

Mr. B. Somayya , for the Respondents. 

JUDGMENT.— The main point raised 
in these appeals is the rate to be charged 
when dry and garden lands are irrigated 
with tank water with the landlord's permis- 
sion. The appellants claimed 21 towns 
per quarter cawnie. Presumably they mean 
2A tooms of paddy but this is not quite clear 
from the patta itself. The Deputy Collector 
found that Rs. 6 per acre was reasonable 
rate and fixed that amount. His finding is 
accepted by the District Judge, and it is 
now contended that this finding cannot be 
supported. Neither the first nor the lower 
Appellate Court has given definite reasons 
for considering this reasonable but the 
Deputy Collector who is a Revenue Officer 
must have been aware of the fact that the 
highest wet rate levied by Government in 
the Nellore District is Rs. 6 per acre, and it 
was open to him to act on that knowledge 
and come to the conclusion that he did. 
The tenants made an offer at this rate 
which he accepted. The Judge has merely 
agreed with him, but I do not see any 
reason for setting aside the finding. It is, 
however, argued that under the law, the 
wet rate is the proper rate to fix for such 
lands, and reliance is placed on a ruling in 
Vcnkaiachelam Chetly v. Ayyamptruman 
Tevan (1) to which I was a party. In that 
case it was held that the landlord was 
entitled to reasonable compensation for 
the use of his water, a principle which ha6 
been acted upon consistently by this Court. 
In the circumstances of that particular 
case, it was held that the charge of sarasari, 
which is the wet rate, was not unreasonable 
in view of the fact that there had been an 
old custom in that zemindari to levy that 
rate; but this is not an authority for saying 

u (M ® % Ca3 - 33; 32 M. 702; 37 M. L. J. 248; (1019) 
Jill W, 768, 


trict, i. e., wet rate. In the present case, 
both the Courts have found what is the 
reasonable amount of compensation, and 
what was the proper method of fixing the 
rate chargeable. I see no reason to interfere 
with that finding. 

The second ground of appeal relates to 
the charge on garden lands liable to sub- 
mersion. This ground was not taken in 
the appeal memorandum, and although 
additional grounds have been filed, no 
valuation of this claim has been given and 
no stamp duty paid. So I must decline to 
discuss it. 

The third point is that the provision for 
payment to village servants of a certain cess 
should be inserted in the patta. The pay- 
ment is not to be made to the landlord but 
to the village servants, and it is a question 
between them and the pattadar. The lower 
Courts were, therefore, right in ordering 
that this clause should be omitted. The 
appeal is accordingly dismissed with costs. 
Costs will only be payable in Second Appeal 
No. 1329 to 1332 and 1334, and Vakil’s fee 
for all these appeals together is fixed at 
Rs. 100. 

v. x. v. Appeals dismissed. 

s. p. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2500 

op 1922. 

April 22, 1925. 

Present: — Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

PRIA NATH CHATTERJEE ano another 
—Dependants— Appellants 

versus 

LAKSHMI NARAYAN BHATTA- 

CHARJYA and another— Plaintiffs— 
Respondents. 

Trust— Eslupptl— Trustee, whether can deny valid- 
ity of trust— Trustee, whether can buy trust property 
—Partner of trustee, whether can buy— Purchase by 
two persons— Shares undefined— Presumption as to half 
share of each — Bona tide purchase by person jointly 
with trustee— Purchase, whether affected in respect of 
half share of bona tide purchaser- Hidings, inter- 
pretation of. 

After a trustee lias taken possession of properties 
as trustee and dealt with them in the capacity of a 
trustee, he is estopped from disputing the validity of 
the trust, [p. 836, col. 2.] 

A trustee for sale cannot purchase. A trustee, 
even if he be not a trustee for sale, can buy only sub; 
jeet to certain limitations, [p. 837, col. 1.) 

Manohar Mcokerjee v. Peary Mohan Mookerjct, 5^ 
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»* iic 1 1 purchase is made through a trustee or in t lie 
name of a trustee, though for the lienelit of a third 
person.it is as bad as the purchase by the trustee 
himself, i p. 838, col. 2 
Dhoncndi 


■ aiMMVlt. | |*. vm', Wl. — 

Dhoncndra Chundcr Hooker jet v. Muttii Lull Hooker- 
cc, 2 I. A. 18; 23 W. It. G; 1 1 B. L It. 270; 3 Sar. 1\ l\ 
108; 3 Sulli. I\ C. J. 33 ,l\ C.», relied u|kui. 

A partner of a trustee or any person from win in he 
may directly or indirectly derive benefit by reason of 
the purchase, cannot purchase a trust property from 
the trustee, [p. 831), col. 2J 

Ex parte Forder, (1881; W. X. 117 and Farrar v. 
Farrar, <18b8 It) Oh. I>. 305; 58 L. J. Ch. 185; 60 L. T. 
121; 37 \\\ It. 106. referred to. 

If the shares of two purchasers of property are net 
defined, the presumption is that they have one-half 
share each. I p. 810, col. 2 

If property is purchased bv two persons, one of 
whom owing to some inherent incapacity in him or 
owing to his original relation with the property is 
incapable of acquiring any title to it. the title of the 
other purchaser is not affected l>y reason of the in- 
capacity of his co purchns-r. Therefore, if a purchase 
is made by a buna title purchaser jointly with a 
trustee, the purchase m invalid and inoperative only 
in respect of half share of the trustee, p. 838, col. 2; p. 
810, col. 2.] . • 

A ruling should l»e construed on the facts on which 
it is based, [p. 838, col. l.J 

Appeal against the decree of the Fourth 
Additional District Judge, 21-Perganas, 
dated the 3 1st May 1922, allirming that 
of the Officiating Subordinate Judge, First 
Court, of that district, dated the 22nd 
December 1010. 

Messrs. Mohcndra Satli Roy and Sar.it 
Chandra Mukcrjce, for the Appellants. 

Messrs. (Jopal Chandra Chakraycrti and 
Ram Chandra Majumdar (with him Babus 
Jndu Bhutan Mukerju and Rupcndra 
Kumar Milter), for the Respondents. 

JUDGMENT. 

Suhrawardy, J.— The facts upon 
which the present suit was brought by the 
plaintiffs-respondents are these: On the 
18th September 181)6 and 1st July 1899 one 
Sashi Bhusan Bhattacharjee husband and 
father of the plaintiffs borrowed certain 
sums on notes of hand from defendants 
Nos. 1 and 2. On the 5th December 1902 
Sashi Bhusan Bhattacharjee and his co- 
sharers including defendant No. 2 execut- 
ed a deed of trust in favour of two co- 
sharers one of whom was defendant No. 1 
Priya Nath Chatterjee. Under the deed the 
trustees took upon themselves the charge 
of all necessary duties for the management 
end protection of the joint estate. In De- 
cember 1903 Sashi Bhusan died leaving a 
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widow plaintiff No. 2 and two sons plaint- 
iff No. 1 and one Haladhar. llaladhar 
subsequently died childless leaving his 
mother the 2nd plaintiff as heir. On 
the 3rd April 1901 the defendants Nos. 1 
and 2 sued the two sons of Sashi Bhusan 
on the hand-notes and on the 23rd August 
obtained a decree against them as represent- 
ing the estate of Sashi Bhusan for Rs. 4,348. 
This decree was subsequently executed and 
Sashi Bhusan 's share in the property de- 
scribed in the Schedules ka and kha of the 
plaint were sold in auction and purchased 
by defendants Nos. 1 and 2 (appellants) for 
Rs. 1,2(J0. On the 31st March 1905 an ap- 
plication made by plaintiff No. 1 and 
Haladhar under ss. 214 and 311 of the Code 
of 1882 was dismissed. The present suit 
was brought on the 12th September 1918 
by the plaintiffs for setting aside the decree 
and the sale in execution thereof as fraudu- 
lently obtained and for recovery of, or in 
the alternative, for confirmation of posses- 
sion of the property in suit. Both the 
Courts below have agreed in decreeing the 
plaintiff's suit and setting aside the decree 
and the execution sale held on the 18th of 
December 1904, not on the ground that the 
sale was bad under the C. 1\ C., but on the 
ground that defendant No. 1 being a trustee 
was not competent to purchase the pro- 
perly. The learned Additional District 
Judge on appeal found that defendant 
No. 2 never- acted as trustee to the pro- 
perties in question. But relying on a cer- 
tain decision of their Lordships of the 
Privy Council the learned Judge held that 
the eutire sale was bad and ought to be set 
aside. 

The defendants Nos. 1 and 2 have appeal- 
ed and on their behalf several points have 
been taken. It is first contended that the 
trust deed of 1902 did not create such a 
valid trust as to constitute defendant No. 1 
a trustee in law and make the purchase 
by him invalid. This point was not taken 
in any of the Courts below and we do not 
think that we should allow the appellants 
to raise it for the first time in this Court. 
It is a violation of the fundamental principle 
of estoppel and equity to allow the trustee 
to raise it after he has taken possession of 
the properties as trustee and dealt with 
them in the capacity of a trustee. 

The next point taken is that the purchase 
by defendant No. 1 is not necessarily illegal 
as he was charged with the management of 
the properties only and was not a trustee 
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for sale. The law en this point is hardly 
open to controversy due to the decisions 
of the English Courts and of the Privy 
Council, in the case of Manohar Mookcrjee 
v. Peary Mohan Mookcrjee (2), it is observed: 
“It is equally well-settled that a trustee 
for other purposes than for sale cannot pur- 
chase the property where the purchase 
would conflict with his duly respecting it, 
or his position in regard toil; but in this 
class of cases there is no absolute rule 
against his purchasing the trust property 
from his cestui que trust, although Courts 
of Equity always regard such transactions 
with the utmost jealousy and, will not 
hesitate to set them aside if their fairness 
is not conclusively established". This case 
of Peary Mohan M ulcer jee v. Manohar 
Mookerje (2) was taken to the Privy Council 
and their Lordships in affirming the judg- 
ment of this Court remarked thus: “A 
trustee for sale cannot purchase; he cannot 
purchase because the same person cannot be 
both vendor and purchaser, and he who acts 
for another cannot also act for himself. 
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purpose. On this finding the defendant 
must be taken to be u trustee appointed 
by consent or conduct of the party or as 
a' trustee di son tort. In any view his 
possession with regard to this property was 
not in any way different from that in res- 
pect of the other property. 

It is next argued that if the sale is to be 
set aside and the properties restored to the 
plaint ill’s such restoration must take place 
ou termson equitable grounds, namely, that 
the plaintiffs should be held bound to pay 
the defendants the full amount of the 
decree, now that the defendant’s claim 
under the decree has been extinguished 
by lapse of time. On this point also the 
appellants should not succeed. It was not 
■ a transaction between parties one of whom 
was an honest party as a bona fide trans- 
feree for value without notice. The de- 
. fendant No. 1 while holding the position 
, of a trustee brought the property to sale 
: and purchased it at an inadequate price. 
: On these facts no equity __ can arise in 
favour of the defendant No. 1 and the 


But even if lie be not a trustee for sale, if 
in any capacity he is trustee of the estate, 
although his incapacity to buy is not 
absolute and is subject to different limita- 
tions it is equally well-settled". In the 
present case the finding of fact of the 
Courts below is that the property was pur- 
chased at a wholly inadequate price. In 
consideration of the fiduciary relation 
existing between the parties and of the fact 
that the properties were sold at such an in- 
adequate price and the other circumstances 
I think that the decision of the Courts 


principle that one who seeks equity must 
do equity does not apply. The Courts 
below have, however, decreed that the 
plaintiffs will pay to the defendants the 
amount for which the property was sold 
before they can recover possession of it. 

The last question raised by the appellants 
requires more detailed consideration. It 
is maintained on behalf of defendant No. 2 
that though the purchase of defendant 
No. 1 was bad in law the purchase .by de- 
fendant No. 2 who was a joint decree 
bolder with defendant No. 1 should not 


below with regard to the purchase by the be held illegal by the defect in the pur- 
defendant No. 1 is correct and must be chase by the other defendant and should 
upheld. not be set aside. The Courts below have 


It i- argued in the third place that assum- 
ing that the sale of the trust property was 
bad it did not affect property No. 4 of the 
plaint inasmuch as it was not included in 
the trust properties and covered by the 
trust deed of 1901. The learned Judge 
has found that property No. 4 described in 
schedule kha was taken possession of by 
defendant No. 1 as a trust property who 
dealt with it and managed it as such 
and had complete control over it for that 

(1) 54 Ind. Cas.G; .10 C. L. J. 177. 

(2) U2 Ind. Cns. TG; 48 C. 1019; 31 C. L. J. 86; 11 

M. L. J. G8; 11 L. W. 104; 23 limn. L U. 913; (1921) A1 
W. N. 551; 19 A. L. J. 773; 2 1*. L. T. 725; 2G C W 

N. 133; 30 51. L. T. 21; (1922) A. I. R. (p. C.) 235; 18 
I. A. 258 (P. 0.}. 


taken the view that the entire sale ought 
to he set aside. The learned Judge on 
appeal ob.-erves as follows:— “The trustee 
whether he be a trustee for sale or for 
other purposes cannot purchase the trust 
property; and the purchase by him jointly 
with another person unconnected with the 
trust is liable to be set aside at the in- 
stance of the cestui que trust " For his 
reasoning he relied on the decision of the 
Judicial Committee in the case of Dhonendm 
Ch under Mookcrjee v. Mutty Lai Mooke rjet 

(3). If their Lordships of the Judicial 
Committee have laid down the law in that 
case as formulated by the learned Judge, 

(3) 2 I. A. IS; 23 W. R. 6; 14 11. L. R. 270; 3 Sar. P. 

0. J. IQS; 3 Sulk. P. C. J. 53 (P. I’.). 
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his decision should be upheld. But on 
a close examination of the case it would 
appear that their Lordships did not in- 
tend to lay down any such broad pro- 
position. It is hardly necessary to remark 
that a ruling should be construed on the 
facts on which it is founded. In the case 
of Dhoncndra Chandra Mookcrjec v. Mutt]/ 
Lai Mookerjee (3\ the facts were that one 
Sambhoo Chandra Mookerjee died leaving 
five sons asexecutorsand residuarv legatees. 
After his death a posthumous son was 
born of the name of Sreeman Chunder. 
One of the sons of Sambhoo Chunder, 
namely, Harish Chunder subsequently 
died leaving a Will under which he ap- 
pointed his eldest brother Juggat Chunder 
and second brother Mohesh Chunder as 
his executors. Juggat did not join in 
obtaining Probate and subsequently re- 
nounced executorship and Mohesh remain- 
ed the sole executor under Harish Chunder’s 
Will. Juggat, the eldest son. as executor 
of his father's estate, brought a suit and 
obtained a decree against his father’s 
brother for a sum of Rs. 1 ,70,000. Thereafter 
Mohesh as executor of Harish's estate sold 
to Juggat Chunder the one-sixth interest 
of Harish in the decretal amount for a 
sum of Rs. 5,000. The purchase was made 
in the name of Juggat but for the benefit 
of Juggat himself and Sreeman Chunder. 
On these facts their Lordships held that 
the purchase by Juggat, as he was a 
trustee of Sambhu’s estate to which one- 
sixth share of Harish belonged, was illegal 
and should be set aside But it was argu- 
ed before their Lordships that as dreeman 
Chunder was only a party to the purchase 
through Juggat the purchase by him was 
not affected by any defect in Juggat s 
title. In dealing with this question their 
Lordships made the following observations: 
“But if Juggat Chunder, holding the 
decree in a fiduciary position, could not 
purchase it for himself, could Sreeman 
Chunder employ Juggat Chunder, who 
held the decree in a fiduciary position, to 
purchase that decree for the benefit of him- 
self and Sreeman Chunder jointly? It 
appears to their Lordships that the same 
objection would apply to Juggat Chunder s 
purchasing for himself and Sreeman jointly 
as there would be to his purchasing for 
himself alone. One of the reasons for set- 
ting aside transactions such as this is, that 
•tho purchaser is presumed from his posi- 
tion to have belter means than the vendor 


has of ascertaining the value of the pro- 
perty purchased. Well, then, if a person 
knowing that another holds a fiduciary 
position, and has a better knowledge of the 
value than the vendor, employs that person 
to purchase for him and the trustee pur- 
chases secretly in his own name for the 
benefit of that other, it appears to their 
Lordships that the sale is equally invalid 
against the person for whose benefit it is 
purchased by the trustee as it would be 
against the trustee himself; therefore.it was 
not necessary in this suit to file a bill to set 
aside the sale merely as to half the estate as 
against Juggat Chunder, and to allow it to 
stand as to the other half for the benefit of 
Sreeman Chunder." The ground upon which 
this pronouncement was made is that when 
purchase is made through a trustee or in the 
name of a trustee, though for the benefit 
of a third person, it is as bad as the pur- 
chase by the trustee himself, because the 
rule of law which makes the purchase by 
the trustee for himself bad applies with 
equal force to the purchase made by him 
for the benefit of another, as in both the 
cases the trustee takes advantage of his 
special knowledge and connection with the 
property. Cpon this decision is based the 
statement of law laid down in Lewin's Law 
of Trusts (12th Kdition, page 571): “Asa 
trustee cannot buy on his own account, it 
follows that he cannot be permitted to 
buy as agent for a third person: the Court 
can with as little effect examine how far 
the trustee has made an undue use of 
information acquired by him in the course 
of his duty in one case as in the other”. 
Dhoncndra Chunder Mookerjces case (3), 
therefore is an authority for the proposition 
that if a trust property is purchased by the 
trustee as agent or benamidar of a third 
person such a purchase cannot be upheld. 
It does not follow that where purchase is 
made by a buna fide purchaser jointly with 
the trustee, the entire transaction should 
be set aside on the ground that a part of 
it is invalid. The learned Advocate for the 
respondent has relied upon this case and 
several other cases to which reference will 
shortly be made for the broad proposition 
that where a purchase is made by a trustee 
jointly with another person the whole 
transaction should beset aside. He has reli- 
ed in suppjrt of his contention also upon the 
case of MacPherson v. Watt (4). A cursory 

<4, (1877' « A. C 25t. 
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lion, should purchase for hi.s own benefit, 
would apply to the mode in which the 
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glance at the judgment of that case may 
appear to lend some support to the con- 
tention of the respondent. But a close ex- 
amination will show that it did not lay 
down any such proposition. There were 
four houses belonging to two ladies. To a 
Solicitor of the name of Mr. John Watt the 
ladies through their brother expressed their 
desire to sell the houses. The Solicitor 
advised them not to advertise the houses 
in question for sale promising that he would 
obtain a purchaser. A few days afterwards 
John Watt presented his brother Dr. \Vatt 
as a purchaser for a certain price. The 
purchase was found to have been nominal- 
ly made by Dr. Watt but was really made 
by John Watt himself. The House of Lords 
held that the purchase was bad and could 
not be enforced. It was argued at the bar 
that there was an arrangement between 
John Watt and his brother that of the four 
houses two would go to John Watt and two 
would remain the property of Dr. Watt. It 
was, therefore, urged that so farasthetwo 
houses whioh were to remain the property of 
Dr. Watt were concerned, the sale should be 
maintained. Lord Cairns, L. 0., in advising 
the House referred to the proposal made 
to Dr. Watt by his brother in these words: 
“There are four houses to be sold, if you will 
buy two I will buy the other two, and we will 
get them at such and such a price, so much 
for your two, and so much for my two." Then 
the Lord Chancellor proceeds to observe: 
“It seems to me that in principle the case 
is exactly the same, neither better nor worse 
than it would have been, if, in place of Dr. 
Watt being beneficially interested in two 
of the houses, he had not been interested in 
any one of them and the person really 
interested in the whole had been John 
Watt. The only further observation I have 
to make is, that even as to the two houses 
in which Dr. Watt is interested, it seems 
to me impossible that the sale can be 
supported, for the sale as between the 
vendor and purchaser was one complete 
and entire sale, and even if you were to 
separate it into two parts, and to look at 
it as a sale, first of two houses to John Watt 
and then of two to Dr. Watt, the principle 
upon which, as between John Watt and 
his brother, the price was arrived at was 
this, that John Watt should have his two 
houses at one-half of the total price, and 
every mischief, therefore, which would exist, 
and which would render it impossible that 
an agent or a person in John Watt’s posi- 


m 

price was fixed for the houses of which Dr. 
Watt was the purchaser". What his Lord- 
ship meant to say is that there was a 
secret understanding between two persons 
thus to divide the property amongst them- 
selves, and the advantage taken by the 
trustee of his special knowledge or connec- 
tion with the trust property was not only 
for the benefit of the trustee but also for 
the benefit of the other person. If, there- 
fore, the purchase is made by the trustee 
for himself and for another person in the 
name of the other the sale is not enforcible 
OB the principle that the rule of law which 
declares a purchase by the trustee to be 
bad applies with equal, if not greater, force 
to such a case. 

Reference in this connection has also 
been made to the case of Ex part* Forder 
(5). That case has no bearing on the 
present question and only re iterates the 
principle that the purchase made by a 
trustee for himself and another in whom he 
is interested is as bad as if it was made for 
himself. There the purchase was made in 
the name of the trustee’s son who was a 
minor and a nephew of the trustee’s partner 
in business. On these facts the Court held 
that the case fell within the principle of the 
cases which have decided that an assignee 
in bankruptcy cannot sell the bankrupt’s 
estate to his partner in business or his 
Solicitor. The sale would, therefore, be 
void as contrary to the principle of the law 
even independently of the fact that one of 
the purchasers was a minor and legally 
incapable of entering into a contract. From 
this case Lewin on his book on Trusts 
draws the following proposition: “That a 
partner of a trustee or any person from whom 
he may directly or indirectly derive benefit 
by reason of the purchase cannot purchase 
a trust property from the trustee’’. In the 
case of Farrar v. Farrar (G), property was 
sold by the mortgagee to a corporation of 
which he was a member. It was argued 
by the plaintiff that the sale was invalid as 
it was a sale by a mortgagee to himself 
under the guise of a limited Company. 
Lindley, L. J., in examining this argument 
observed thus : “ A sale by a person to a 
corporation of which he is a member is 
not, either in form or in substance, a sale by 

( 5) (1881) w. N. 117. 

(6> (1889) to Ch. D. 395; 58 L. J. Ch. 185; 00 L. T 
121; 37 W. R. 196. 
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dZ UirZSS j ° in,1 f With f th 1 trustee at an auction i a 
to ignore the nrinn nlo •!;! r dd , be execution of a decree is bad in law. It i s 

root of the lesnl idea of a rnrn \ i 1C n0 n a case * u the trustee was the 

and that Idea is t w < L 1 6 W* selIer - 11 is a “* m which the property 
is di fnct from ^thi ner^nc rp ° r • H y T Sold throu S b the intervention of the 
A sale bv a .nemlefTn COmpos ! ng t L Court in auction, although the 

the corooratinn Sff • co, P° r ation to trustee was one of the parties to the execu- 

ine coiporatioiutself sm every sense a sale tion. So far as defendant \o *> is cnn- 

no aut'horUv'fo/sa'dn^fl ^ The ? - S • erned he is not affected by the'infirmitv 
not warranted tbat .. sucb a sale ^ in the title of his co-purchaser, lie had a 

sale fln I n d J* ? rdinai T P°wer of decree in his favour which he was entitled 
warrant ! ° U1 , opimon - such a sale is to execute. His co-decree-holder joined 

/ a P° w ; e . rand d ? es 1101 with him in executing the decree. There 

i i n i e t °nT hlC l u T* have at " as 110 du( y cast upon him either in law or 
t Butaltll0U g h tlus ‘Strue, inequity to see that the co-judgment- 

inpprnnv^lfi r a Sale 7 a P” 80 * 1 l ? an creditor did not purchase the property. If 
| . ' , om V™y which he is a the property is purchased by two persons 

n in jei may lie invalid on various grounds, one of whom owing to some inherent 
although it may not he reached by the rule incapacity in him or owing to his original 
winch prevents a man from selling to relation with the property is incapable 
himself or to a trustee for himself. Such of acquiring any title to it there is r.o 
a sale may, for example, be fraudulent and reason why the title of the other purchaser 
at an undervalue or it may be made under should be affected by reason of the in- 
circumstances which throw upon the pur- capacity of the co-purchaser, 
chasing Company the burden of proving the It is also argued in this connection 
validity of the transaction, and the Company that the sale should not be partially 
may not be able to prove it. Fraud in the set aside but if it is set a side 
present case is not now alleged; it was so far as defendant No. 1 is concerned, 
alleged in the Court below, and was then the entire sale ought to stand cancelled, 
clearly disproved. But for reasons which This argument, 1 suppose, is based on the 
will appear presently, the circumstances use of the words sctiinrj aside in connection 
attending the sale were such as, in our with this case. The Courts below have also 
opinion, throw upon the Company theburden loosely used the same expression and they 
of sustaining the transaction". This held that the purchase by defendant is 
decision, in my opinion, leuds some support liable to be set aside. The expression ‘set 
to the appellant’s contention that the aside’ in this connection is not to be under- 
purchase from the trustee bv another person stood in the sense in which it is used in 
does not necessarily invalidate the transac- 0. XXI, C. P. C. The effect of the decision 
tion, but there may be circumstances which so far as the defendant No. 1 is concerned 
will throw burden upon such other person is that the sale of the property to him is 
to prove that lie was a bona fide purchaser inoperative, ineffectual and unenforcible 
for value and it may be difficult for a Court against the plaintiffs to the extent of his 
of Equity to sustain the transaction. share. As the shares of the purchaser in 

No case has been cited which may have respect of the property purchased are not 
direct bearing upon the facts before us. defined it may be presumed that they have 
In this case the debt was contracted before one-half share each. The sale so far as 
the trust was created. To recover that the half share of defendant No. 1 is con- 
debt a suit was brought and a decree was cerned must, therefore, be held to be 


regularly obtained. The property was 
brought to sale in execution «f that decree 
and purchased by the defendant No. 2. 
With regard to the character of this 
purchase both t lie Courts agree in finding 
that the decree and the sale were not 
vitiated by fraud and were regular in all 
respects. That being so, the purchase by 
defendant No. 2 can only be set aside if 
it can be established in law that a purchase 


inoperative against the plaintiffs and the 
purchase by defendant No. 2 should prevail. 

In the above view the appeal should be 
allowed in part, the decree of the Court 
below be set aside so far as it affects 
the interest of defendant No. 2 to the eight- 
annas of the properties in suit. The suit 
of the plaintiff as against defendant No. 2 
to the extent of eight-annas of the properties 
in suit will stand dismissed. The decree 
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of the lower Appellate Court will be 
varied in the manner following: The 
plaintiffs will pay to defendant No. 1 
Rs. GOO and the plaintiffs should recover 
possession of a half share of the properties 
in suit jointly with defendant No. 2. The 
defendant No. 1 will pay half of the costs 
of the suit in all the Courts to the plaintiffs 
and defendant No. 2 will recover half 
costs from the plaintiffs in all the Courts. 

Duval, J.— The two chief points in 
this appeal appear to me to be these: (1) 
whether defendant No. l’s purchase will 
stand and (2) whether defendant No. 2's 
purchase will stand. Now, the finding 
of fact is that defendants Nos. 1 and 2 
jointly lent money to the predecessor 
of the plaintiffs, obtained a decree after his 
death and purchased the property for the 
sum of Rs. 1,200, admittedly a most in- 
adequate price for the property purchased. 
Another finding is that undoubtedly at the 
time of his purchase defendant No’. 1 was 
the trustee of the estate, and that defendant 
No. 2 was not the trustee at all. It is also 
found, as a matter of fact, that there was no 
irregularity in obtaining the decree or in 
the conduct of the sale so as to justify the 
sale being set aside on ordinary grounds. 
The question then arises whether in view 
of the fiduciary relations existing between 
plaintiffs and defendant No 1 the sale be 
declared void as regards him. As to that, 
the law appears to me to be perfectly 
clear. The trustee is not absolutely debar- 
red from buying his cestui qttc trust pro- 
perty but the Court will look on such sale 
with the greatest suspicion and if there is 
the slightest doubt about its genuineness, 
it will set it aside. The finding of fact 
here is that the property was sold at a 
grossly inadequate price. That to my mind 
is sufficient to make the purchase of defend- 
ant No. 1 a nullity. As to defendant No. 2, 
he was not a trustee. In fact he was co- 
cestui que trust with the plaintiffs and 
there is nothing to show that he used defend- 
ant No. 1 who was the trustee, for the 
purpose of purchasing the proporty. A 
large muraber of cases have been cited 
before us but they do not cover the present 
case. In the present case the defend- 
ant No. 2 is a perfectly independent person 
though he undoubtedly joined with defend- 
ant No. 1 in the purchases at auction; he 
was, however, neither an assignee nor a 
benamdar of defendant No. 1 a,ud he pur- 
chased as an ordinary member of the public 
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in the ordinary course of business. In 
this view I do not see how the sale so far 
as he was concerned can in the circumstan- 
ces of this case be set aside. None of the 
cases cited goes so far as to say that merely 
because the purchase is joint therefore it 
should be set aside in so far as a purchaser 
such as lie is found to be is concerned. In 
this view I agree with the judgment just 
delivered by my learned brother, 
s. D. Appeal allowed in part. 


PATNA HIGH COURT. 

Second Civil Appeal No. 1329 ok 1922. 
June 11, 1925. 

Present :— Sir Dawson Miller, Ivr., 

Chief Justice, and Mr. Justice 
Macpherson. 

Shaikh MUSI KAZIM and others 
— Dkfknd ants— Appellants 

versus 

Shaikh HAJI MUTASADDI and others 
—Plaintiffs and Shaikh MUZAFFAR 

MBDHI and others— Defendants 
—Respondents. 

KriJenct Art (I of s. UJ-ltegistercd deed— 
heulciut that property compriied indeed is different 
from that mentioned in deed, whether admissible 
Whjre a mortgage is effected by means of a' regis- 
tered deed I ho parties arc precluded hy the nrovisions 
of s. 92 of the Ivvidcncc Act from giving . X 
the pn.p-rty comprised in the deed is different from 
that wnich on the face of the deed appears to have 
been mortgaged, [p. 812, col. 2 ] 

Second appeal from a decision of the 
Additional Subordinate Judge, Saran, dated 
he 18th August 1922. reversing that of 
the Munsif, Siwan, dated the 19th August 


Messrs. L. N. Singh and 
for the Appellants. 


/ 


i. 


•V. Prasad, 


Messrs. ,1. B.Mukhtrji and B. B. Mukharji, 
for the Respondents. J 

MI11 „ JUDGMENT. 

iw-hu J, ~ lu tl,e year 18G6 Shaikh 

Farukh Hussain executed a deed of gift 
of Mauza Hassanpunva in favour of his 
four sons Shaikh Azhar Hussain, Shaikh 
Mazhar Hussain, Shaikh Athar Hussain and 
Shaikh Asgar Hussain. There were at that 
time certain charges upon the property 
under two zarpeshgts and a simple molt 
gage bond executed by the donor In 
the two elder brothers Azhar and ° 
discharged the existing 
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granted a fresh mortgage to the successors 
of the original mortgagees to cover the samo 
debt and a further sum of Rs. 932 which 
was advanced to discharge another debt 
for costs in a suit which has been brought 
against their father the original donor. It 
is quite clear from the mortgage executed 
in 1670 that although t lie original mort- 
gages which extended to an 8-annas share 
in the whole property were discharged the 
new mortgage was charged upon the 8- 
annas share of the two elder brothers only 
each of whom held a 4-annas share in 
the property and that the 8-annas share of 
the two younger brothers who were then 
minors was expressly excluded from the 
operation of the new mortgage. What 
rights the two elder brothers 'might have 
had against the two younger brothers to be 
re-imbursed for their share of the mortgage 
debt discharged by the transaction of 1870 
it is unnecessary in this suit to consider. It 
appears that the interest of Shaikh Mazhar 
Hussain the second brother was sold in the 
year 1900 and purchased by one Saivid 
Mazhar and from him the plaintiffs in the 
present suit purchased by two different 
kabalas in 1913 and 1910 the whole of that 
4-annas share. The present suit is brought 
by the plaintiffs against the representatives 
of the other three brothers and the mort- 
gagees, the zarpeshgidars, claiming a de- 
claration that 2-annas out of the 4-annas 
share purchased by the plaintiffs which as 
I have said originally belonged to Shaikh 
Mazhar is free from the zarpvshgi incumbr- 
ance and that a 2-annas share of the in- 
terest held originally by the two younger 
brothers Athar and Asgaris charged with 
the zarpcshgi incumbrance. In other words 
the plaintiffs contend that a 2-annas share 
in the interests of each of the four brothers 
is subject to the mortgage and a 2-annas 
interest only in each of those shares. As I 
have already stated there is not the slight- 
est doubt that the only property which was 
hypothecated by the mortgage of 1870 was 
the shares of the two elder brothers includ- 
ing the share purchased by the plaintiffs 
and, therefore, it is at first sight very difficult 
to see why the plaintiffs should be entitled 
to the relief which they claimed in this 
suit. 

The revisional Record of Rights finally 
published in 1919 shows that it is the shares 
of two elder brothers only that are sub- 
jeei to the incumbrance and that the shares 
of the two younger brothers now in the • 
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hands of their descendants or transferees 
are free from incumbrance. The same thing 
appears in Register D in the Collectorate 
rolls. It was contended, however on behalf of 
the plait iffs that the Record of Rights final- 
ly published in the year 1898 did show that 
the mortgagees were in actual possession of 
a 2-annas share of each of the four brothers 
or those who then represented them 
and, therefore, that it must be taken that at 
some time or other there had been a mutual 
arrangement between all the parties whereby 
the interest of the zarpeshgidars was taken 
as being an interest in a 2-annas share of 
each of the four brothers and not an interest 
in the 4-annas share of each of the two 
elder brothers. That entry in the Record 
of Rights is supported by certain other evi- 
dence which was relied upon by the learn- 
ed Subordinate Judge such as a road, cess, 
return and certain rent decrees obtained 
by the zarpeshgidnrs. There was also some 
evidence to show that in recent years at all 
events the zarpeshigdars had paid the re- 
venue in respect to a 2-annas share, in the 
shares of the two younger brothers Al- 
though there was a great deal of evidence 
the other way to show that no such arrange- 
ment had ever been come to or acted upon 
the learned Subordinate Judge accepted 
this evidence as proving that some private 
arrangement between the parties hail been 
arrived at at some date or other which was 
left undetermined whereby the interest 
claimed by the zarpeshgidars under the 
mortgage was treated as an interest in other 
property than that which was actually mort- 
gaged. * He, therefore, passed a decree in 
favour of the plaintiffs granting the declara- 
tion which they asked. 

In my opinion he was not entitled upon 
the facts in this case to do so. Nor was it 
permissible, in my opinion, for the plaint- 
iffs to adduce any evidence which would 
go to show that there had been a variation 
of the terms of the written mortgage. I 
think that under s. 92 of the Evidence Act 
they were precluded even from giving 
evidence which would have the effect of 
showing that there had been a variation in 
the terms of a written agreement. The 
agreement was one which was required to 
be reduced to writing and registered. It was 
one which was in fact reduced to writing 
and registered and, therefore, even under 
the proviso No. 4 tos. 92 no evidence would 
be admissible to show any modification in 
the original agreement. The case olHavidas 





PRATHIPATI SURAYANARYANA V. PRATHIPATI 9F.IHAYYA. 843 


[90 1. 0. 1926?] 

Ranchordas v. Mercantile Bank of India (1) 
was relied upon by the plaintiffs in support 
of their contention. That, however, was a 
case in which the agreement sought to be 
modified was one which was not required 
by law to be in writing and which had 
certainly not been registered. Therefore 
under proviso No. 4 to s. 92 the evidence 
in that case was properly admitted. It fol- 
lows, therefore, in my opinion, that the 
learned Subordinate Judge was wrong in 
granting the plaintiffs the declaration asked 
for in this case and his decision must be 
set aside and that of the learned Munsif 
restored. 

I merely wish to say that as I have 
already intimated this suit is not concerned 
with what may be the rights of the plaint- 
tiffs against the shares of the two younger 
brothers or against the persons who now 
represent them. 

That is a matter which, if any action is 
still permissible, must be the subject of 
another proceeding. It is certainly not 
possible in the present case upon the 
evidence before us to decide what the 
rights may be between the plaintiffs in this 
case who represent one of the elder bro- 
thers and those who now represent the 
younger brothers. 

The appellants are entitled to their 
costs here and in the Court below. 

Macpherson, J.— I agree. 

z. K. Decree set aside. 

(1) 55 Ind. Cas. 522; 44 B. 474; .18 M. L. J. 387; IS 
A. L. J. 359; (1920) M. W. N. 312; 22 Bom. L. R. 545; 2 
U. P. L. R. (P. C.) 78; 12 L. W. 356; 47 I. A. 17; 27 M. 
L. T. 255 (P. C.). 


MADRAS HIGH COURT. 

Civil Revision Petition No. <504 of 1923. 
March 28, 1924. 

Present:— Mr. Justice Odgers. 
PRATHIPATI SURYANARYANA 
—Plaintiff— Petitioner 
versus 

PRATHIPATI SESHAYYA and others- 
Defendants— Respondents. 

Court Fees Act ( VII of IS70), Sch. 11, Art. 17 (IP— 
Hindu joint family— Division in status— Partition by 
metes and bounds, suit for—Rtlitf, whether can be 
valued— Court-fee payable. 

The correct method of regarding the relief claimed 
a a suit for partition by metes and bounds by one 


member of a Hindu joint family which has already 
become divided in status against the other members 
is that it is merely a prayer to change the form of 
enjoyment and eau only be valued by deducting from 
the value of the plaintiff s share as ascertained in the 
partition the value of his Ix-netieial enjoyment, as 
eo- parcener l>efore partition. In such a ease it is 
inq-ossilde to estimate the money vain* **f the suit 
aud the suit is governed by Art. 17 do of Sch. II to the 
Court Fees Act. Ip. 844, col. 1.] 

Kiriy Churn flitter v. A math S'ath Deb, 8 757; 11 

C. L. U. 95; 4 Ind. Dec. *>'. s.) 48s, and Ranyiali Chetty 
v. Suhramiinia Chettii. 8 ind. Cas. .>12; 21 M. L. J.21; 

1 1910. M. W. X. 755; «.» M. L T. 3. relied on. 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the Additional District 
Munsif, Guntur, dated the 23rd July 1923, 
in O. S. No. 205 of 1923. 

Mr. B. Somayya, for the Petitioner. 

• 

ORDER.— This is a revision petition 
presented against the decision of the Ad- 
ditional District Munsif of Guntur in 
which he held that the plaintiff's suit had 
not been properly valued. He held that 
ad valorem Court-fee on the value of the 
property claimed must be paid. 

Now the value of the suit is to be ascer- 
tained from the plaint and the plaint sets 
out that the suit is one for partition. It is 
brought by the plaintiff the younger brother 
of the 1st defendant. The 3rd defendant 
is the undivided son of the 1st and the 4th 
and 5th defendants, the sons of the 2nd de- 
fendant. According to the plaint, in the 
year 1912 it was arranged that a division 
should take place and certain vessels and 
working utensils were divided out into three 
equal shares. The 1st defendant had been 
the manager of the joint family and he was 
apparently unwilling to divide the rest of 
the property moveables and immoveables. 
The plaintiff has admittedly collected and 
applied to his own use certain rents from 
the family land, and it is alleged that the 
1st defendant has done the same thing 
with regard to granting cowles of other 
portions of the family land which the 
plaintiff says the 1st defendant is liable to 
account for. The said lands are in the 
management of the 1st defendant and in the 
constructive possession of this plaintiff. 
The learned Additional District Munsif says 
that 

“Having regard to the claim for rendi- 
tion of accounts and for the recovery of 
past profits, it cannot be said that the 
plaintiff is in joint possession and enjoy- 
ment of the suit properties" 

This I am unable to follow. The allega- 
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tion is clearly that the lands and some of 
the moveables have remained undivided 
and that the plaintiff, with regard to the 
land that has been leased by the 1st de- 
fendant, is in constructive possession there- 
of, which can only mean to my mind that 
he is in possession as a tenant-in-common 
the division in -tutus of the joint family 
having, as stated, taken place in 1912. 

Under the state of things the question 
is, under which provision of the Court 
Fees Act the matter falls? In the Full Bench 
caso reported as Rangiuh Chettij v. Subra- 
mania Chettij (1), a suit for partition by a 
member of a joint Hindu family— it was held 
by White, C. J., and Krishnaswann Aiyar, 

J., the majority of the Court that the suit 
was governed by s. 7, cl. -1(6). Now parti- 
tion having taken place, the question is 
whether the matter is not governed by the 
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proper valuation will be that which seems 
to have occurred to the learned District 
Munsif in one place in the course of his 
judgment, namely, Rs. 15. 

The civil revision petition will be ac- 
cordingly allowed. The Court-fee will be 
paid within ten days after the records arc 
received in the lower Court, 
v. x. v. Petition allowed. 

1. K. 


present Art. 17 (b) in Sell. II which 
would entail a Court-fee of Rs. 15. As 
statedjby Krishnaswami Aiyar, J., the ques- 
tion “is really the value of the convenience 
of changing the form of the enjoyment of 

the plaintiff's share It is not 

possible to estimate this difference in value 
or this convenience in the form of the 
enjoyment at a money value" True he was 
there speaking of joint possession, but I do 
not think that that affects the applicability of 
those remarks to the present case. Ay ling, 
j„ who dissented from the majority of the 
Full Bench in that he held that the matter 
fell under Art. 17 (6) as amended also con- 
curred in the opinion expressed in Kirty 
Chum Milter v. Aunath Natli Deb (2) that 
the correct method of regarding the relief 
claimed in suits for partition was that it 
was merely a prayer to change the form 
of enjoyment and could only be valued 
b v deducting from the value of his share 
as ascertained in the partition the value of 
his beneficial enjoyment as co-parcener be- 
fore partition. That learned Judge also 
was of opinion that in such a case it was 
impossible to estimate the money value of 
the suit. I have not had the advantage 
of an argument on the other side but Air. 
Somayya has put before me the facts fully 
and clearly so far as I am able to under- 
stand and I am of opinion that the deci- 
sion of the learned Additional District 
jjunsif is wrong. I think on the authority 
of 'he Full Bench case above quoted, the 

8 I,.,l. Ois. 512; 21 M. 1- 21; (1910) M. W. N 

‘ ''is/sli, 1 751 11 *-■ L. R. 05; 1 Ind. Dec. (s, s. 186 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 37 of 1923. 
March 26, 1925. 

Present /—Justice Sir Ewart Greaves, 
Kr., and Air. Justice Cuming. 
SUDHANYA KUMAR DAS an* otiiers- 
— Plainti ffs —A ppellants 

versus 

Shaik ISMAIL and others— Defendants 
—Respondents. 

Bengal Tenancy Act (VIII of ISS5\ ts.Jt'i, IS3— 
(IccujKincy right acquired by iniitr-raiyat, whether 
heritable - Custom , prtuti of. 

The light of occupancy acquired by an under -raii/at 
is a right acquired by custom or usage and not by 
Statute, and before such right can lx* said to be 
heritable it must be proved by evidence that by 
custom or usage hcritability is an incident of such 
right. The question is one of fact and not of law. 
|p. 815, cols. 1 & 2. | 

Cuming , ./.— Ordinarily 


IVr 


the interest of an 
nnder-nm/of holding on an annual holding is not 
heritable. All that his heirs get is the right tore- 
main on the holding until theend of the agricultural 
year. If lie holds under a lease his heirs are entitled 
to succeed him in the tenancy and can be ejected 
without notice at the expiry of the lease. | p. 8 10, col. 

It is inaccurate to speak of an occupancy holding. 
The right of occupancy is a right peculiar to a par- 
ticular person not to a particular parcel of land or 
holding, and is a personal right, (p. 81 G, col. 2; |>. 847, 
col. l.J 

Whatever may be the origin of a right of occupancy, 
hcritability of such a right is a creature of the Statute 
created by s. 2G of the Bengal Tenancy Act, and 
outside the Statute there is no hcritability of such a 
right. To determine if the occupancy right of an 
wwder-rahjat is heritable the Court must look to the 
Act itself. Such a right has been deliberately ex- 
cluded from the operation of s. 20, but it is open to 
the wnder-raiyat to prove that by custom or usage 
the right is heritable. |p. 847, cols. 1 2.) 


alters Patent Appeal against the decree 
Mr. Justice B. B. Ghose, in S. A. No. 
2866 of 1920, dated the 11th April 1923, 


I 

of M 
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SWDHANTA KUMAR 

reversing a judgment and decree, dated 
the 17th September 1920, of the 1' irst Sub- 
ordinate Judge, Faridpur, conlirming those 
of the Munsif. First Court, Bhanga, 
dated the 6th April 1920. 

Babu Satindra Nat hBoij Choicdhuru, for 
the Appellants. 

Babu Surendra Nath Das Gupta, II, for 
the Respondents. 

JUDGMENT. 

Greaves, J.— This is an appeal under 
s. 15 of the Letters Patent from a decision 
of Mr. Justice Bipin Rehary Ghose, dated 
the 11th April 1922. 

The question which arises for our deci- 
sion is whether the learned Judge was right 
in holding that a right of occupancy acquir- 
ed by an under-niii/at by custom descends 
to his heirs. 

The point so far as I can ascertain has 
never been decided. 

By s. 26 of the Bengal Tenancy Act if 
a raiijat dies intestate in respect of a right 
of occupancy the right descends like other 
immoveable property subject to any custom 
to the contrary and the learned Judge 
considers that once an under-raii/uf proves 
that he has acquired a right of occupancy 
he is clothed with all the rights which have 
been described as the incidents of occu- 
pancy right under Ch. V of the Bengal 
Tenancy Act in the absence of any custom 
to the contrary and he thinks that to hold 
otherwise would be to give an under-raii/af 
an occupancy right which would be barren 
of any results. Chapter V deals with occu- 
pany raiijats and nowhere in the Chapter is 
an under-raii/at mentioned or referred to 
except in s. 113 (1) where reference is made 
to an under- rait/af with rights of occupancy 
and it is not until s. 183 of the Act 
is reached that there is any reference to 
the occupancy rights of an under-raii/at 
acquired by custom or usage which are 
expressly saved by that section and I find 
it difficult to see on what ground the pro- 
visions of Ch. V should regulate or govern 
theee rights. 

Such rights are acquired by custom or 
usage and, in my opinion, before such 
right can be said to be heritable it must 
be proved by evidence in the usual way 
that by custom or usage heritability is an 
incident of such light and I think the case 
must go back to the Munsif for a decision 
upon evidence of the question whether by 
the custom or usage prevailing in that 
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part of the country where the land is 
situated upon the death of an under- 
ra'njat who has by custom or usage acquired 
occupancy rights in his holding such right 
upon his* death descends to his heirs. The 
Munsif will record his finding and return 
it to this Court as soon as possible. The 
parties will be at liberty to adduce fresh 
evidence if they so desire. Before I leave 
this appeal I should say that, in my opinion, 
the question is one of fact and not of law 
and I think that no useful purpose will be 
served by referring to the numerous cases 
which were cited before us. 

The right of occupancy acquired by an 
under-raii/af is aright acquired by custom 
or usage and not by Statute and in order 
to determine whether heritability is an 
incident of the custom or usage you have to 
ascertain by evidence the nature and extent 
of the custom or usage. 

I have not been able to satisfy myself 
that apart from Statute heritability is an 
invariable incident of occupancy light 
as was urged before us, it may have been 
so in the case of Ichood khasht raiijats who 
seem by custom to have acquired by long 
tenancy an hereditary right of occupancy: 
See Phillip’s Law of Land Tenures, Bengal, 
p. 14 and 1 think from the terms of 3. 6 of 
Act X of 1S59, re-enacted by Act VIII of 
1869 s. 6, that the right of occupancy 
thereby conferred on raiijats who had culti- 
vated for more than 12 years was a herit- 
able right, at least it would seem so from 
the wording of the section which refers 
to the holding of the father or other per- 
son from whom a raiyat inherits, although 
Sir Burns Peacocjc in Ajoodluja Pershad v. 
Imam Bandi Bajum (l) doubts whether a 
right of occupancy was heritable and in 
other cases it has been held to be merely a 
personal right: see Sarcndro NarainRoy 
v. Islian Chandra Sen (2) and Bibt Suhodni 
v. Smith (3). ‘ 

Cuming:, J.— This is an appeal against 
the order of Mr. Justice Bipin Bell ary 
Ghose reversing the order of the learned 
First Subordinate Judge of Faridpur who 
had reversed the order of the First Munsif 
of Bhanga. The learned Judge by his order 
dismissed the plaintiff's suit. 

The plaintiff has appealed under cl. 15 of 
Letters Patent. 

(1) B. L. R. Sup. Vol. 725; 7 W. R. 528. 

(2) 13 B. L. R. 274; 22 W. R. 22. 

20 W. R. 139 at p. 110; 12 B. L. R. 82, 
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The facts found are brielly these. The 
plaintiffs are raiyat and one Gedu was 
their under-raiyaf with a right of occu- 
pancy. He died. 

The plaintiffs now seek to eject his heirs 
on the ground that the occupancy right of 
an under-rat yat is not heritable and does 
not descend to his heirs. The learned 
Judge has held that such a right is heritable 
and hence this appeal. The sole point to 
be determined in this appeal is 

Is the occupancy right of an under -raiyat 
heritable ? 

The argument of the plaintiffs-appellants 
is this. Occupancy rights are made heritable 
by Statute by s. 26 of the Bengal Tenancy- 
Act. This section applies only to raiyats and 
not to under- rait/afs and, therefore, the 
occupancy right of an under-raiyat is not 
heritable. The respondent argues that an 
occupancy right is immoveable property 
and so descends like any other immove- 
able property, that before 1859 the right 
of all cultivators whether ra iya ts or under- 
raiyats were recognised as heritable and 
the present Act has made no difference, 
that the heritability of an under - raiyat 
is part of the Customary Law of this 
country and not a creature of Statute. 

Now’ ordinarily the interests of an under- 
raiyat holding on an annual holding is not 
heritable [See the cases of Mehcr Ali v. 
Kalarkhalasshi (4), Arip Mandal v. Ram 
Ratan Mandal (5) and Jamini Sundari 
Dassi v. Rajcndra Nath Chuckrabutlij (6)j. 

All that the heirs get is the right to 
remain on the holding until the end of the 
agricultural year. 

If he holds under a lease his heirs are 
entitled to succeed him ih the tenancy and 
can be ejected without notice at the expiry 
of the lease [ Alcjan Bibi v. Raliam Ali 

Are his heirs in any different position if 
he held a right of occupancy in the land 
or in other words the occupancy right of the 
under-7-aii/af is heritable? 

The respondent has contended strenuous- 
ly that a right of occupancy is not a per- 
sonal right but is immoveable property and 
he relies on certain observations in the case 


' 0 29 Ind. Cas. 4G1; 27 C. L. J. 579; 19 C. M.N. 
1 120 

,'.v, .",1 C. 757; 8 C. W. N. 179. 

;?! US/S 22 C.L.J. 232; 22 C. W.H. 
1 56. 


of Chandra Binodc Kundux. Ala Bux (8), 
where Mukerji.J., remarks: “The right of 
occupancy it will be observed, is for the pur- 
pose of descent, thus placed on the same 
footing as other immoveable property. 
This is hardly consistent with the theory 
that the right of occupancy is a merely 
personal right.” And further on (page 250*) 
the same learned Judge remarks: “the occu- 
pancy raiyat enjoys under the Bengal 
Tenancy Act substantial rights in the 
land and his interest cannot be appropriate- 
ly described as a merely personal right or 
personal privilege". 

Unfortunately the learned Judge does 
not go on to state how such a right of oc- 
cupancy can be appropriately described. 

I think myself that considerable confusion 
has arisen from the use of the expression 
“occupancy holding" an expression which 
is constantly found in the law report and is 
used in the decision which I have just re- 
ferred to. /Vs far as I can see with great 
respect to the learned Judges who have 
used the expression it is inaccurate. In the 
Bengal Tenancy Act a holding means a 
parcel of land held by a raiyat and forming 
the subject of a separate tenancy. So an 
occupancy holding is an occupancy parcel 
of land held by a raiyat. I confess I can 
attach no meaning to this expression. The 
expression “occupancy holding" is found 
occasionally in the Act itself, e. </., s. 113. 
Possibly it’is used as a short way of refer- 
ring toa holding when held by a raiyat with 
a right of occupancy. But as a general rule 
the Act speaks of’a raiyat with a right of 
occupancy. The view which I have always 
taken is that it is inaccurate to speak of an 
occupancy holding. To illustrate my mean- 
ing take a certain parcel of land in 
a village. It is let out to A who is a settl- 
ed raiyat of the village. He has a right 
of occupancy in the land. But suppose it 
is let out to B a person who is a complete 
si ranger and without any right of occupancy. 
His interest in the land is entirely different 
from A and he has no right of occu- 
pancy. So the incident of the tenancy 
depends not on the particular piece of 
land but the person who holds it and it 
is difficult to see how a right of occupation 
is anything but a personal right peculiar 
to the person who holds the land and 
not to the land itself. As was pointed out 

(Si 58 Ind. Cas. 353; 48 C. 184 at p. 249; 31 C. L. J. 
510; 24 C. XV. N. 818. 

’Page of 48 C.— [Ed.] 
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in the case of the Midnapore Zt.minda.ri 
Co. v. HrishiKesh Ghosh (9), s. 2G deals with 
the devolution of the right of occupancy 
and not of a holding pure and simple and 
as the right of occupancy is a creature of 
the Statute and a doubt had been expressed 
as to the heritability of aright of occupancy 
under Act X of 1859, there was a good reason 
for making other provision in relation to 
a right of occupancy which would not apply 
to the ordinary holding of a raiyat. A 
consideration of ss. 19, 20, 21, 22,23 and 2G 
make it clear that the right of occu- 
pancy is a right peculiar to a particular 
person and not to a particular parcel 
of land or holding. The conclusion to which 
I come is that an occupancy right is a 
personal right The use of the expression "as 
other immoveable property” in s. 26 has 
helped to add to the confusion it being 
aTgued that as the word “other” is used 
it must mean that an occupancy right is 
immoveable property. If, however, this was 
the meaning the. section woud be clearly 
superfluous. I may now deal with an argu- 
ment which was put forward that before 
the passing of the Tenancy Act of 1885 an 
under-rait/af or sub-tenant was a raiyat. 
Mukherji, J., dealt with the question in the 
case of Kamini Sundan basi v. Prasunna 
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section which directly refers to the herit- 
ability of an occupancy right held by an 
under -raiyat. The expression raiyat does 
not include an under-mi;/at. See s. -1 of the 
Act where tenants are divided into tenure 
holders, raiyats and under- raiyat#. Each of 
these classes of tenants is defined and they 
are kept distinct throughout the Act. Sec- 
tion 5 (3) makes the distinction between 
raiyat and under-rait/af quite clear. 

The framers of the Act had in their mind 
the possibility of an under- raiyat having 
aright of occupancy [see s. 113 (1) where 
undev-raiyats with a right of occupancy 
are referred to]. The conclusion is, there- 
fore, inevitable that they deliberately exclud- 
ed nnder-raiyat with a right of occupancy 
from the operation of s. 26. It might, 
no doubt, be open to the under- raiyat to 
prove that by custom or usage the occupancy 
right was heritable (s. 183, Bengal Tenancy 
Act). This he has not attempted to do nor 
apparently was it ever his case. My learned 
brother is, however, of opinion that he should 
be given an opportunity to prove this if he 
can and so I agree with the order of re- 
mand he proposes. 

z K. Appeal allowed ; 

Case remanded. 


Kumar Sil (10), and it is unnecessary for 
me to discuss it for I entirely agree with 
the conclusion to which the learned Judge 
came (see page 689*). It has been argued 
that if the occupancy right of an under- 
raiyat is not heritable what advantage 
does he get from it? The simple answer to 
this is that he enjoys all the rights of an 
occupancy raiyat. His heirs do not enjoy 
the right of inheritance that the heirs of 
the occupancy raiyat would have. It is 
perhaps unnecessary to re-capitulate what 
these rights are. The conclusion to which 
I have come is that whatever may be the 
origin of a right of occupancy heritability 
of such a right is a creature of the Statute 
created by s. 26 and that outside the 
Statute there is no right of heritability in 
such a right and to determine if the occu- 
pancy right of an mder-raiyat is heritable 
we must look to the Act itself. Section 26 
specifically makes the occupancy right of a 
raiyat heritable. But the section makes no 
reference to under-raij/at nor is there any 

4i c no8 d ' Cns ‘ 562; 18 0< Wl N - 828; 19 c - L - J - 503 ; 

( 10) 58 I n d. Ca s. G92; 24 C. W. N. 685 
T ’Page of "24 C. W. N^Kd/j ~ 


PATNA HIGH COURT. 

Miscellaneous Civil Appeal No. 188 ok 1924. 

July 24, 1925. 

Present:— Justice Sir B. K. Mullick, Acting 
Chief Justice, and Mr. Justice Kulwant 

Sahav. 

JOGENDRA PRASAD NARAYAN S1NHA 
—Defendant— A ppelunt 

versus 


MANUAL PRASAD SAHU-Plaintikf- 

Rbspondbnt. 

Limitation .-let iIXof 1908', Sch. I, . L rf . 82 (,>), { fi) 
-Lmt Praecdun Code Met f of W0S\O. XXI, rr. 
//, u, /*>, /•/, — —Execution of decree— Application 
/r ojfculioH viaik by one of several joint decree- 
holders, whether in accordance with law—Xoticc 

under r. SJ of O. XXI, issue of, whether extends 
limitation. 

An execution application isonemado in accordance 
with the law within the meaning of Art. 182 (5) of 
beh. 1 to the Limitation Act if tht particulars 
required by rr. 11 to 14 of O. XXI of the O. P C 

d n . 1 the «PP lit *at»on. The mere fact that 
the application is mado by one of several joint decree- 

° fthe p ™'* d ‘ 5 » 
Even where an application for execution is not 

n°x VT 00 ^! 1 ' 1 ln A T a noticc under 
r. 2- of O. XXI of tho 0. 1 . 0. upon such application 
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would he a step which would give a fresh start for 
limitation under cl. iG) of Art. 182 of Sell. I to the 
Limitation Act. [p. 819, col 1 

Miscellaneous appeal from an order of the 
Subordinate Judge, Muzafferpur, dated the 
2nd August 1924. 

Messrs. Janak Kishore and A. P.L'padhya, 
for the Appellant. 

Mr. K. P. Jayasual, Babus C. •/. Banner ji, 
S. .1/. Gupta, S’. K. Mitra and M. C. Dutt, 
for the Respondent. 

JUDGMENT. 

Kulwant Sahay, J.— This is an 
appeal by the judgment-debtors against 
an order of the Subordinate Judge of 
Muzafferpur dismissing their objection to 
the execution of a decree on the ground of 
limitation. 

The decree which was a mortgage -decree 
was passed on the 2wth January 1918 in 
favour of two brothers Gauri l’rasad and 
Mangal Prasad and on the 25th January 
1921 an application was made for execution 
of the decree by Mangal Prasad alone on 
the allegation that by a partition between 
the two brothers Mangal Prasad was entitl- 
ed to the entire amount covered by the 
decree. Notice of this application was 
given to the judgment-debtors who filed 
an objection on the ground that Mangal 
Prasad alone was not entitled to execute the 
whole decree. 

The learned Subordinate Judge it ap- 
pears ultimately allowed the objection. He 
held that under a private partition between 
the parties Mangal Prasad was entitled to 
only one-third of the amount covered by 
the decree and that the remaining two 
thirds had been allotted to his minor sons 
who were living under the guardianship 

of their mother. 

This objection was allowed by the Subor- 
dinate Judge on the 5th September 1923. 
On the 10th September 1923 Mangal Prasad 
applied to the Executing Court to strike off 
the execution case saying that lie would file 
a fresh application in continuation of the 
first application and the execution case was 

struck off on the 20th September 1923. 

The present application was then filed on 
the 21st September 1923 by Mangal I rasad 
and his two minor sons. Objection has 
been taken to this application b> the 
judgment-debtors on the ground that the 
present application cannot be treated as a 
continuation of the first application and if 
it be treated as a fresh application then it is 
barred by limitation. 


The learned Subordinate Judge has dis- 
allowed this objection holding that the 
present application must be treated as one 
in continuation of the first application. He 
has also held that the first application was 
an application in accordance with law and 
that, therefore, .the present application 
which was tiled within three years from 
the first application was also within 
time. He further found that limita- 
tion was saved by reason of the ex- 
planation to Art. 182 of the Limitation Act 
inasmuch as an application by any oue of 
joint decree-holders shall take effect in 
favour of all of them. He accordingly 
disallowed the objection of the judgment 
debtors and they have come up in appeal to 
this Court. 

In my opinion, the decision of the learned 
Subordinate Judge appears to be correct. 
The first application which was filed on the 
25th January 1921 must be treated as an 
application in accordance with law. It 
fulfils all the requirements of (.). XXI, rr. 11 
to 11 of the C. I*. C. It has been contended 
on behalf of the judgment debtors that this 
application was dismissed on the ground 
that it was not an application upon which 
any relief could he granted to the decree- 
holders and that, therefore, it could not be 
treated as an application in accordance 
with law but an application may be in 
accordance with law and yet the applicant 
may not be entitled to any relief on account 
of circumstances other than there being any 
defect in the application itself. It has been 
held in Bhaguat Prashad Singh v. Dicarka 
P)-asad Singh (1) that under Art. 182, cl. (5) 
of the Limitation Act, an application is one 
made in accordance with law if the particu- 
lars required by 0. XXI, rr. 11 toll of the 
C. P. C. are supplied. In the present case, 
we find that all the particulars required to 
be stated in an application for execution 
bv rr. 11 to 11 of 0. XXI had been given in 
the first application. The application of 
the 25th January 1921 must, therefore, be 
treated as an application made in accordance 
with law. 

The present application which was filed 
on the 21st September 1923 was admittedly 
within three years of the first application 
and was, therefore, within time. Further- 
more, it appears that on the first application 
an order bad been made for issue of notice 
under O. XXI, r. 22. Under cl. (6) of 

(1) 74 Ind Cas. 174; 4 P. L. T. 513; (1923) Pat. 229} 
2 Pat. 809; 1 Pat. L. R. 153; (1924) A. I. R. (Pat) 23, 
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Art. 182 a fresh period of limitation began m *mlVrs «* f ta \ nvad h J\ "}\ 1 ^ 


* . 

j.llnttod to them an«i 


their 
t hnt 
hen* lit 


a karar with 

^naming members 

being 


to run from date of the issue of that not ice. 

That notice was issued on the 23rd -May 
1921 and, therefore, the issue of the notice 
also saves the present application from 

limitation. _ f f 

Even if it be contended that the hist 

application was not in accordance with law ;;;j— uf wl,. ar, in i-w 

the issue of the notice would give a fresh >f in liyu *■ lu.nuww.mv 

start for limitation. In Gopal L J ll ' H ' c \ imploded as (•a.tics. t«- f ^A7 Uunk tlwi tl»- *'n- 
Manna v. Gosain Das KaUnj (2), aF ull Bench it the J 1 *^, "hi,,, t.. cuhau l 

of the Calcutta High Court held that even cu...«« s of tl.e.r i.umi> , 

if the application for execution be not one 
in accordance with law a notice issued 
under 0. XXI, r. 22 upon that application 
would be a step which would give a fresh 
start for limitation. The same view was 
taken by a Full Bench of the Allahabad 
High Court in Dhonkal Singh v. Phakkar 
Singh (3). In this view of the case it is 
not necessary to consider whether the pre- 
sent applicatian can be taken to be one in 
continuation of the first application. .Mr. 

Jayaswal, who appears for the respondent 
has not laid any stress upon this point and 
it is not necessary to consider it. 

In my opinion, there is no substance in 
the appeal and it must be dismissed with 
costs. 

Mullick, Actg. C. J.— I agree. 

55. K. Appeal dismissed. 

(2) 25 C. 594; 2 C. \V. N. 55G; 13 lud. Dec. (S. s.l 392. 

(3) 15 A. 84; A. W. N. (1893) 3G; 7 Ind. Dec. (s. s.) 770. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1635 of 1923. 

February 17, 1925. 

Present Mr. Justice Phillips. 
KIDANGU KETT1YA RAMDUPURAYIL 

KUNHAHOMED— Defendant No. 4- 

Appellant 

versus 

PAYOTH RAMDUPURAYIL SARA 

UMMA and others— Plaintiffs Nos. 1 
to 7— Respondents. 

Malabar Law— Maintenance karar— Allotment of 
properties m lieu of maintenance to members of 
tavazhi, existing and future— Subsequent suit for 
enhanced maintenance— Parties necessary— Frame of 
suit. 

An arrangement for maintenance mado by a 
karnavan cannot be set aside by his successor except 
for good cause, fp. 850, col. 2.) 

Ramaswami Pattar v. Gopalan, 37 Ind. Cas. G59; 32 
M. L. J. 97, relied on. 

54 


benefits which they arc already reeel \ mg. [*nt.\ 

Kelu 1 chan v. I.ikshmi Sethyar Animal. 18 Ind. 
C;, s S3|- flOlS. M.W.S. 379 and l>att« Seithiar Ammo. 
v. ihashatha Mcladath Dharman Achan. .1 Ind. Las. 
755. distinguished. 

Second appeal against a decree of the 
Court of the Subordinate Judge, fellicherr) , 
in A. S. No. 170 of 1022, preferred against 
that of the Court of the Additional Dis- 
trict Munsif, Tellicherry, m O. S. No. 34b 

of 1920. „ , . , 

Mr. T. S. Yiswanatha Iyer, tor the Appel- 

lant. , „ , 

Mr. B. Packer , for the Respondents. _ 
JUDGMENT.— In this suit the plaint- 
iffs claim maintenance from the karnavan 
of their tarwad. Both the lower Courts 
found in their favour and have given a 
decree for maintenance. The fourth de- 
fendant who claims to be the present 
karnavan of the tanvad has tiled this 
appeal, and it is contended on his behalf 
that the plaintiffs are not entitled to bring 
this suit without impleading the other 
members of the tarwad, or at any rate the 
other members of their tavazhi, because in 
1^86 the then karnavan, Kunhi Thoopan, 
entered into /omimvith his six sisters, under 
which certain properties were allotted 
to them and their families for maintenance. 
The karar which refers to the tavazhi of 
plaintiffs’ ancestress is tiled as Ex. I. It is exe- 
cuted by the fca martin's sister Kunjathumma 
and her nine children and also the children 
of these children. There are in all 33 exe- 
cutants who apparently comprise all the 
adult members of that tanvad. The minor 
children are not in terms parties to the 
karar and their parents do not purport to 
act as their guardians in the execution but 
the recitals in the document show clearly 
that it was an allotment for the mainten- 
ance of this lady, Kanjathumma, and her 
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descendants. Both the lower Courts have 
found that the korur was merely an allot- 
meat for the maintenance of the members 
of the tavazhi who were alive at its date. 

I his would be a rather curious position in a 
Malabar lavazhi of this size because a large 
number of the members are adult women 
and it may be ordinarily expected that 
children would be born shortly after the 
date of the karar and it is unreasonable 
to conclude that after born children are 
intended to be deprived of the benefits of 
this karar unless it is so stated. It must 
be remembered that at the time this karar 
was entered into there had been disputes 
and litigation in the taricad and the allot- 
ments for the maintenance were made in 
settlement of those disputes, and, therefore, 
it is unlikely that the intention of those 
parties was that this settlement should be 
subject to modification immediately other 
members were born. Here, we have recitals 
in the document which show clearly that 
the allotment was made to the tavazhi as 
such which would include not only the 
members then alive but also members 
born thereafter. In para. 2 which 
recites "the properties set apart for our- 
selves and our children, etc., altogether 69 
in number now and others" the force of 
the word "now" seems to be that it con- 
templates a different number being in 
existence hereafter and that the words “and 
others" can only refer to children coming 
into existence thereafter. It obviously does 
not refer to strangers and it cannot refer 
to people in existence for they are said to 
be only G'J in number. I think it perfectly 
clear from the recital and from the various 
references to " tavazhis " that the allot- 
ment was one made to the tavazhi, includ- 
ing future members. The clause relied on 
by the lower Courts is a statement in 
para. 5 that the stipulations according to 
this karar shall hold good until your death 
but there is a subsequent provision that 
after the karnavan's death, it was open to 
the tavazhis to demand increased mainten- 
ance if circumstances justified it, and it 
would be open to all the parties to these 
Icarars to t ike advantage of that condition 
and apply for enhanced maintenance if it 
was justifiable, although possibly they 
would have that right even without a 
special stipulation. The lower Appellate 
Court has held that the karar was to be 
good only during the lifetime of ICunhi 
Thoopan and relies on a so-called admission 
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of the deceased first defendant who was 
karnaran that the karar was not binding 
on the karnavans who are to succeed 
Kunlii Thoopan. It appears that first de- 
fendant is a member of the plaintift’s 
tavazhi and this statement of his is not 
one against his interest but it is one in Ids 
favour. I do not think in view of the 
written statement that he has filed which 
directly contradicts this admission, that 
much importance can be attached to it. It 
is not denied that after Kunlii Thoopan’s 
death, the members of the plaintiff’s tavazhi 
have remained in possession of the pro- 
perties allotted to them in 1880, and we 
see from the judgment Ex. VIII that the 
karars entered into at the time of Ex. I con- 
tinued in force after Kunlii Thoopan’s 
death. It has been held in this Court 
that an arrangement for maintenance made 
by a karnaran cannot beset aside by his 
successor except for good cause [see Rama- 
swami Pattar v. Gopalan (l)] and it is not 
suggested here that this maintenance allot- 
ment was not proper one; consequently it 
would be binding on Kunlii Thoopen’s 
successors until set aside by a fresh arrange- 
ment. i have already found that the 
document is intended to enure for the 
benefit not only of the members then in 
existence but also of persons born sub- 
sequently and consequently, plaintiffs as 
members of the tavazhi are entitled to the 
benefits of the allotment and it appears 
from the District Munsif's finding on issue 
No. II that plaintiffs have been obtaining 
that benefit, at any rate, until shortly before 
suit. That being so, if plaintiffs want to 
set aside the arrangement they must 
implead the other members of the taruaa, 
or at least, the other members of their 
tavazhi who are in possession of taruaa 
properties in lieu of maintenance and claim 
enhanced maintenance if they think that 
the circumstances of their family warrant 
the claim but it is not open to them to 
have the benefit of an allotment for main- 
tenance to their tavazhi and seek to add to 
it a separate allotment for each individual 
ignoring the benefits which they are already 
receiving. The cases relied on by the plaint- 
iffs are Kelu Achan v. Lakshmi Nethyar 
Amma (2) and Patlu Neithiar Amma v. 
Thazhatha Meladath Dharmam Achan (3). 
In the former case it was held that a certain 

.1) .17 Ind. Cas. GAO; .12 U. L. J. 97. 

,2) IS Ind. Cas. 231; (1913) M. W. S. 379. 

(3) 21 Ind. Cas. Job. 
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claim ordemr.il b? made on the purchaser: some 
hindrance cr prevention of enjoyment proved: for, tne 

... • »- - ii ... * I.*.- itrtiniirx* ro 


chance of his b*ing disturbed, au<l his liability 
sitisfv claimants, or, in-.ih r uw.U, the mere exist- 
r;w of ouUianding euc«i:iihrii:«* unless they prevent 
ciitrv and cnpwmcnt, will n •*, nsiitutc an immediate 


cnp*y 

breach of the covenant. 1 p. •*< 


.1. l.: 


Hillers. 5". of the Trenif.-r -f l‘r-|oit.v Act, a 
of iinmoveabh: property is not liable for 
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maintenance allotment which had not been 
fully acted upon was liable to alteration in 
view of altered circumstances. In the 
latter case, there was an allotment made to 
a tavazki consisting of a certain number of 
persons and the maintenance was fixed at 
so much per head ; it was there held, that cl) . lser 

this was an allotment solely to the members ' en| l ( |' uo ' t.» the iaiuli-inl Wa i‘< ri- -d prior t.. the date 
then in existence and had no reference what- of the sate. |p. 857,ool ; l.) 

ever to members who would be subsequ- iVr Mukaji, .J.-\\' here a 1’“”!“*“ 't"”” 
entlyborn. This was clear from the terms a 

of the karar, and consequently, it was 
held that other members of the tacazhi 
were entitled to separate maintenance. The 
facts of those cases are not identical in 
any way with the present case, and I hold 
that the plaintiffs are not entitled to bring 
this suit in this present form. They may 
be entitled to enhanced maintenance but in 
order to obtain it, they must bring a suit 
in proper form impleading all the necessary 
parties and put the tarwad property in 
their hands at the disposal of the karnatan 
with a view to a re-allotment for mainten- 
ance. The suit accordingly fails and is 
dismissed. Plaintiffs will pay appellant’s 
costs of this appeal. -Each party to bear 
his own costs in the lower Courts, 
v. a. v. Appeal allowed. 

z. K. 


CALCUTTA HIGH COURT. 

Appeal prom Original Decrbe No. 25 

of 1923. 

March 23, 1925. 

Present :— Justice Sir Hugh Walnisley, Kr., 
and Mr. Justice Mukerji. 

Tub EASTERN MORTGAGE and 
AGENCY Co., Ltd. and others— 
Dbfendanti— Appellants 

versus 

Moulvi MOHAMMAD FAZLUL KARIM 
—Plaintiff and another— Defendant- 
Respondents. 

Transfer of Property Act (IV of ISSJ). s. 55- 
Contract /1c! [IX of 1ST 2), t>\ 60— Vendor and pur- 
chaser— Covenant against encumbrances, operation o' — 

Suit based on breach of covenant, when maintainable— 

Rent due for period prior to sale- Purchaser, whether 
liable -Payment made by purchaser— Suit to recover 
the amount paid, ivhether maintainable— Receiver 
position of— Payment made by Receiver, whether pay- 
ment by owner. 

lu order to justify a suit based on the breach of 
n covenant against encumbrances contained in a con- 
\eyanco it is requisite that an actual interruption 


suit for specific performance; but if he discovers 
material defects after the conveyance he must make 
out u case of fraud in order to sot aside the sale. [p. 
855, col. 2.] 

The more existence ofnn encumbrance on the pro- 
perty conveyed dc.es not give* the purchaser a right to 
sue as on a breach of the covenant against encumbr- 
ances. In a suit of this description the plaintiff must 
allege the facts constituting tla? disturbance and that 
the disturbance was lawful, with sufficient particular- 
ity to show the breach of the covenant, (p. 856. cols. 
1 * 2.1 

Where iu order to save the property purchased from 
being preceded against fur the recovery of rents duo 
to the landlord in respect of a period prior to the date 
of the sale, the rents arc paid out of the estate of the 
purchaser and the purchaser subsequently brings a 
suit against the vendor to recover the amount of 
the payment, the suit is not one based on a breach of 
the covenant against encumbrances contained in the 
sale-deed but is one under s. 69 of the Contract Act. 
[p. 655, col. 2.] 

In a suit under s. 69 of the Contract Act it is 
essential that there should be, first, a person who is 
bound by law to make a certain payment, secondly, 
another person who is interested in such payment 
being made, and thirdly, a payment by such last 
mentioned person. If these circumstances exist, the 
fiction of an implied request from the defendant to thn 
plaintiff to make the payment may ho properly im- 
ported into the case so as to bring it within the section, 
[p. 856, col. 2.] 

The words “interest in the payment of money 
which another is bound by law to pay' in s. 69 of the 
Contract Act include the apprehension of any kind 
of lo$9 or inconvenience or of uny detriment capable of 
being assessed in money. Arrears of rent which form 
the first charge on an estate under s. 65 of the Bengal 
Tenancy Act aud for which the estate is liable to be 
sold, if not paid, reasonably create such an apprehen- 
sion. It makes no difference that a decree has not yet 
been obtained, fora suit may be instituted at any 
moment and the loss and the inconvenience conse* 
quent on the institution of a suit are manifest, fp. 857, 
col. 1.] 

The naturo of the ofite? of a Receiver is simply this, 
that lie is an impartial person appointed by the Court 
to collect and receive pending the proceedings the 
rents, issues and profits of land or personal estate or 
other things in question which it does not soem 
reasonable to the Court that either party should 
collect or receive. Th? object sought by the appoint- 
ment of a Receiver is the safeguarding of property 
for the benefit of those entitled t o it. His possession 
is on behalf and for the benefit of all the parties to 
the suit in which he is appointed, and is the posses- 
sion of all tlio said parties according tn their titles 
Tho property in his hands is iu mtQdia Itgis for th^ 



EASTERN MORTGAGE & AGENCY CO. 

mvn°r ?‘° ““ mak * a ,i,ie to »*■ The title of the real 

le bv 1, n n ° Wa '' a f 6C,ed ? ther in or j.rinei- 

lc bj hit, appointment. He collects and receives 

mon'n e' rt S | UeS f and pr ° titS not u P° n llis own title but 
iponiLe title of some persons, parties to the action. 

; . h °, "J a,n lnc,deQls of his duties is to preserve 

and protect the property which is put into his posses- 
sion and from this it necessarily follows that where a 

bhuTv' 1 “ a T ,nte ^ in res, ’ ec ' of lease -holds, upon 
him | o' fives the performance of the obligations im- 
posed by the possession of land and consequently lie 
must out of the sub-rents discharge the head rents 
payable in respect of the lease-holds, [p 857. col. 2. i 
A payment made by the Receiver of an estate of the 
rents justly due, out of the funds in his hands, is 
equivalent in law to a payment made bv the owner 
himself, [p. bail, col. 2.] 

Case-law referred to. 

Appeal against a decree of the Subordi- 
nate Judge, First Court, Bakerguni, dated 
the 30th November 1922. 

Mr. Pugh (with him Babus Ambicapada 
Cliaudhury and Surcsh Chandra Bose), for 
the Appellants. 

Babus Suresh Chandra Talukdar, Mohcn- 
dra Kumar Chose, Jatindra Nath Lahiri 
and Probodh Chandra Chatterjee, for the 
Respondents. 

JUDGMENT. 

Walmsley, J.-This appeal is prefer- 
red by the second and fourth defendants, that 
is the Eastern Mortgage and Agency Com- 
pany Limited, (1902; the new Company and 
Mr. Tweedie. The other defendants were 
the old Company and its Liquidator: against 
them, the suit was dismissed, and they 
are not parties to the appeal. There was 
a iifth defendant, Mr. A. M. Parukh added 
pro -farma on account of a financial arrange- 
ment between him and the plaintiff. 
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was exacted by Mr. Tweedie as additional 
biokerage, and that so far from there bein- 
such an arrangement as the defendants 
describe it was always intended that his 
puiehase should include the back rents, 
and it was never suggested that he should 
accept liability for rent due to the head 
landlord. 

Mr. Tweedie was not only Manager of the 
Company, hut he was also Receiver of the 
llaturia Estate. He was appointed Receiver 
in a mortgage suit of 1911, instituted 
by the Company, it was in the subsequent 
execution sale that the Company acquired 
its interest in llaturia. Before that suit 
was disposed of a partition suit was in- 
stituted and Mr. Tweedie was continued as 
Receiver in that suit, and his possession as 
Receiver went on until May 1922 that is 
until long after the institution of the pre- 
sent suit. In his capacity as Receiver he 
paid the rents due on account of the whole 
estate to the superior landlord for the period 
prior to sale and he entered those payments 
in his Receivership accounts. The substance 
of the plaintiff’s case is that rents due to 
the superior landlord up to the date of the 
conveyance should have been paid by the 
defendant Company, to the extent of 'their 
interest, and that by including the whole 
of the payments in the Receivership ac- 
counts, the Receiver has reduced the profits 
of the plaintiff. Stated in this form the 
plaintiff’s grievance is intelligible, and it 
at once occurs to the mind that he may be 
entitled to recover under the provisions of 
s. G9 of the Contract Act. 


The plaintiff isMoulvi Muhammad Fazlul 
Karim: he bought from the defendant Com- 
pany on December 1919 the Company's 
interest in an estate called llaturia. The 
puiehase price was Rs. 3,20,000. It was 
also agreed that a sum of Rs. 30,000, should 
be paid to Mr. Tweedie, the Company’s 
Manager as brokerage. There is no dis- 
pute about the payment of these sums. It 
is also agreed that a further sum of 
Rs. 10,000 was paid, but the parties differ as 
to the reason for this payment. The de- 
fendants assert that the back rents were 
not included- in the transaction, and that 
as the result of a discussion and an account 
it was arranged that for a further payment 
of Rs. 10,000 the plaintiff wa6 to have an 
assignment of the back rents coupled with 
an obligation to pay rents due to the 
superior landlord. The plaintiff, on the other 
hand, maintains that this sum of Rs, 10,000 


The plaint, however, does not proceed 
upon such simple lines. The main plank 
is that there was fraudulent misrepresenta- 
tion on the part of Mr. Tweedie, the fraudu- 
lent misrepresentation consisting of a 
representation that “the properties were 
free of encumbrances, and that rents and 
cess due to superior landlords for the pro- 
perties sold up to the date of the deed of 
sale were fully paid up." It was only in a 
secondary manner that the plaint referred to 
the aspect which I have just mentioned. No 
emphasis was laid upon it, with the result 
that no issue was raised dealing specifi- 
cally with the applicability of 6. G9 of the 
Contract Act, and the learned Judge was 
not asked to find that the provisions of 
that section are applicable. 

In the trial the plea of fraudulent mis- 
representation was pressed, and a second 
argument was advanced based on the wordi 
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of the conveyance, “and that free from all In my opinion, therefore, the plaintiff can 
encumbrances whatsoever.” 

It was urged that rents due to the 
superior landlords for the period before 
sale were encumbrances, and that, there- 
fore, by the terms of the conveyance the 
Company ought to have paid them. 

Incidentally much time was spent on investi- 
gating the reasons for the further payment 
of Rs. 10,000. 

The learned Judge rejected the plea of 
fraudulent misrepresentation, but he ac- 
cepted the other argument, and found that 
Mr. Tweedie ought to have paid the back 
rents due to the superior landlord out of 
the money he held as Manager of the 
Company and not out of the money he held 
as a Receiver. On this finding he directed 
a commission to issue for examining the 
accounts submitted by Mr. Tweedie as Re- 
ceiver, and determining how much had 
been paid out of the plaintiff's share in 
the estate on account of rent and cess due 
to the superior landlord at the date of sale. 

For the appellant it is contended that the 
suit is not maintainable. In view of the 
Judge’s finding, with which I agree, that 
there was no evidence to show that Mr. 

Tweedie represented that rents to the head 
landlord had been paid in full, I need not 
say anything about that part of the matter. 

The learned Judge thinks that there could 
be an action on the covenant, and this view 
is based on the words "and that free from 
all encumbrances whatsoever." There I 
think he is wrong: these words come in 
the clause that provides for peaceful 
enjoyment: they are words of art, occurring 
in an English conveyance expressed in 
English and they have a well defined 
meaning. In Platt’s Law of Covenants, 
there is a passage referred to with ap- 
proval in the case of Nottidge v. During 

(I). It ends with these words: — 

"In order to justify legal proceedings 
on this covenant against encumbrances it 
is requisite that an actual interruption 
claim or demand be made on the purchaser- 
some hindrance or prevention of enjoy- 
ment proved: for, the chance alone of his 
being disturbed, and his liability to satisfy 
claimants, or in other words the mere 
existence of outstanding encumbrances 
unless they prevent entry and enjoyment 
as in the case of a prior unexpired lease 
will not constitute an immediate breach"'. 

I 1 ) (1909) 2 Cli. 017 at p.* 650; 101 L. T, 19J. 
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not succeed on the ground that there has 
been a breach of covenant. 

There remains the question whether 
the suit can proceed as a suit based on 
the provisions of s. G'J of the Contract Act. 
The words of that section are: "A person 
who is interested in the payment of money 
which another is bound by law to pay and 
who, therefore, pays it, is entitled to be 
re-imbursed by the other." It appears to me 
that the ninth paragraph of the plaint 
refers to this section. It employs the very 
terms used in the section and states facts 
which suggest that the equitable principle 
underlying the section is applicable. 
Stated in simple language the plaintiff's 
contention is this: That Mr. Tweedie as 
Receiver used his money to pay the 
Company’s debts and, therefore, lie ought 
to be allowed to recover that money from 
the Company. The justice of his claim 
seems obvious, and I think that all the 
requirements of the section are proved, 
that is to say if plaintiff’s version of the 
facts is correct. It is said that the proper 
place to press this claim was in the suit in 
which Mr. Tweedie was appointed Receiver. 
It seems doubtful, however, whether in 
that suit the Court would have been able to 
deal with the matter. In any event, I do 
not think the existence of an alternative 
method of relief is any bar to this suit. 

I think, therefore, that the suit can 
proceed as based on the provisions of s. G!) 
of the Contract Act, but that will be against 
the Company only. As against Mr. Tweedie 
there is no cause of action even if a suit 
could’ be broughtVagainst him without the 
leave of the Court. 

The question of fact that is left for 
consideration is whether the plaintiff accept- 
ed liability for rents due to the head 
landlords. In spite of an elaborate con- 
\ eyance prepared after much discussion in 
the offices of the Solicitors for the parties 
the Court plunged into a mass of oral 
evidence as to the terms of the contract. In 
my opinion the evidence was inadmissible 
On the terms of the deed r«d with the 
provision? of the Transfer of Property Act 
it is clear that the plaintiff was not liable 
for rent prior to the date of sale. 

Assuming, however, that the evidence 
was properly annulled, 1 do rtot think that 
it leads to a different result. The changes 
made in the drafts and the correspondence 
make it clear that the plaintiff did not 
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accept liability. It is idle to discuss the 
oral evidence, for the defendants own 
bohcitor sa ys that the property was to be 
sold liee of liabilities. He is a most un- 
satisfactory witness and the share he 
took in the transaction creates suspicion 
but he must have known what he meant by 
that answer. I find, therefore, that it was 
for the Company to pay the rents to the 
head landlord for the period prior to sale. 
As a matter of fact they were paid by the 
Receiver. There must, therefore, he a com- 
mission issued as directed by the learned 
Judge. 

Accordingly I would dismiss the appeal 
so far as the Company is concerned, and 
allow it so far as Mr. Tweed ie is concerned. 
The Company must pay the costs of the 
respondents in this appeal. Mr. Tweedie 
will bear his own costs in both Courts. 

Mukerji, J.— The action out of which 
this appeal arises was commenced by the 
respondent. Moulvi Fazlul Karim for the 
recovery of money. His case shortly stated 
was this:— The defendant No. 1 the Eastern 
Mortgage and Agency Company Limited 
were mortgagees of 12-annas share of the 
Hituria Estate and they instituted a suit 
for enforcement of their mortgage. During 
the continuance of that suit, a partition 
suit was instituted in respect of the IG-annas 
of the estate. The defendant Xo. 4 Mr. 
T. C. Tweedie was appointed Receiver in 
the mortgage suit in respect of the 12-annas 
of the estate involved therein and there- 
after also in the partition suit in respect 
of the entire estate. In the mortgage suit 
the mortgaged properties were purchased 
by the decree-holder, namely, the Eistern 
Mortgage and Agency Company Limited. 
The said Company then went into liquida- 
tion, and its assets and liabilities were 
taken over by the defendant No. 2 the 
Eastern Mortgage and Agency Company 
(1902) Limited. The defendant Xo. 3 Mr. 
Anchincloss was appointed Liquidator. The 
defendant Xo. 4 Mr. T. C. Tweedie was 
also the constituted Attorney of the old 
Company, the new Company and the 
Liquidator. *!ly a conveyance dated the 
12th December 1919 executed by the defend- 
ant No. 4 on behalf of the old Company, 
the new Company, the Liquidator and the 
Receiver “the^ right, title and interest of 
the old Company and of the new Com- 
pany" in t he said purchased properties, 
“however acquired and all ancais of rent 
due from tenants, and all moneys due from 
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tenants and other persons having dealing 
with the old Company in connection with 
the said properties on decrees, bonds, khalas 
balance of accounts or otherwise" and also 
the decree in the mortgage suit together 
with the securities therefor and the benefits 
thereof, were purchased by the appellant 
for a consideration of Rs. 3, 20,009. On the 
same day the plaintiff sold a half-share of 
the aforesaid properties to the defendant 
No. 5 Mr. A. M. Paruk. The plaintiff's 
allegation in the plaint was that the defend- 
ants Nos. 1 to 4 by their constituted Attorney 
the defendant No. 4 represented to the 
plaintiff that the properties were free of 
encumbrances and that the rents and cesses 
due to the superior landlords for the 
properties sold up to the date of sale were 
fully paid up, and on the faith of that 
representation he was induced to purchase 
the properties for the consideration stated 
above. He stated in the plaint that the said 
representation wa9 false, and he subsequent- 
ly came to know that at the date of the 
sale a sum of Rs. 9,900 was due to the 
superior landlors as arrears of rent and that 
the said sum was subsequently paid out 
of the funds of the estate of the plaintiff 
and the defendant No. 5. He stated further 
that the defendants Nos. 1 to 4 wpre hound 
to pay the said amounts out of their own 
funds. The plaintiff, therefore, prayed to 
be re-imbursed in respect of the 6aid amount 
of Rs. 9.900 or so much of it or such further 
amount, as might be found to have been 
so paid. The cause of action was laid at 
Barisal as being the place where the defend- . 
ant No. 4 worked for gain and where the said 
money was paid on various dates between 
the 12th December 191 9 and September 1920. 

The defendants Nos. 2 and 4 contended, 
inter alia, that the suit was not maintain- 
able in the form in which it was institut- 
ed; that there was no cause of action; that 
the defendants or any of them were not 
liable to the plaintiff for his claim or any 
part of it; that the defendant No. 4 did not 
represent to the plaintiff that all rents and 
cesses of the properties conveyed which 
were due to the superior landlords had been 
fully paid up; and that the plaintiff pur- 
chased the properties with full knowledge 
of the liabilities for arrears of rent due to 
the superior landlords. 

The defendant No. 5 contended that he 
had purchased a half of the properties from 
the plaintiff and the latter had me r* gaged 
the other half to him under an English 
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mortgage end that he was entitled to the 
whole amount of claim. 

The learned Subordinate Judge has pass- 
ed a preliminary decree for accounts in 
favour of the plaintiff and has ordered that 
a commission do issue to examine the 
accounts of the Receiver, the defendant 
No. 4 (who has been removed but not dis- 
charged from Receivership) and determine 
the amount due to the superior landlords 
on account of arrears of rent and cesses at 
the date of the sal? and which had been 
paid from the plaintiff's share of the estate 
purchased by him and that the plaintiff would 
get a decree for the said amount together 
with interest at G per cent, per annum, and 
further that as regards the decretal amount, 
which would be realized, the plaintiff would 
get a half and the remaining half would re- 
main in deposit for thebenetit of the defend- 
ant No. 5. 

The defendant No. 2, namely, the new 
Company and the defendant No. 4 Mr. 
T. C. Tweedie have preferred this ap- 
peal. The contentions put forward on 
behalf of the appellants substantially are 
the following:— Firstly, that the suit was 
not maintainable as it had not been estab- 
lished that there was a breach of any of the 
covenants embodied in the contract be- 
tween the parties and that if the defendant 
No. 4 in his capacity as Receiver made the 
payments the proper course for the plaintiff 
was to object to his accounts in the suit in 
which he had been appointed Receiver or to 
sue him as Receiver with the requisite per- 
mission of the Court and not to sue him 
either as the constituted Attorney of the 
Company or of the Liquidator or in his per- 
sonal capacity as has been done in the 
present suit. Secondly, that upon the find- 
ing of the learned Subordinate Judge to 
the effect that the plaintiff had failed to 
prove that the defendant No. 4 had made 
any false representation such as was alleg- 
ed in the plaint the suit should have been 
altogether dismissed or at any rate should 
have been dismissed as against the defend- 
ant No. 4. Thirdly, that the plaintiff by 
his purchase took over the liability to pay 
off the arrears of rent due to the superior 
landlords and, therefore, the plaintiff is not 
entitled to recover. And lastly, that the 
plaintiff has failed to establish his claim as 
againat the defendant No. 2, the new Com- 
pany. 

As regards the first of the aforesaid con- 
tentions, namely, that relating to the main- 


tainability of the suit in the form in which 
it has been brought, the question must be 
dealt with on the footing of the cse as 
presented by the plaintiff and on the as- 
sumption that the allegations are oarrect. 

Now, the law is well-settled that where 
the purchaser discovers defects in the pro- 
perty before conveyance he can either 
rescind the contract or successfully oppose 
a suit for specific performance Hc<rc v. 
Bcrridgc (2) aud Caballero v. IlenUj (3 •] but 
if the purchaser discovers material defects 
after the conveyance he must make out a case 
of fraud in order to set aside a sale , Brounlie 
v. Campbell (4j.j The present suit is one 
commenced after the execution of the con- 
veyance and is not one for cancellation of 
the sale. Is it a suit for recovery of 
damages for breach of covenant? The ap- 
pellant's contention is that it is a suit of 
that nature, and that as there has been no 
breach, it is not maintainable, regard 
being had to the principle laid down in the 
case of Joliffev. Baker (5). It is true that 
the heading of the plaint describes the 
suit as a "suit for recovery of money against 
a fraudulent seller of immoveable proper- 
ties". The allegations made in the plaint 
are that there was a misrepresentation, that 
no arrears of rent were due to the superior 
landlords, that the plaintiff subsequently 
came to know that there were such arrears 
and that the said arrears were paid out of 
the income of the properties, that is to say 
out of the moneys which were in the hands 
of the defendant No. 4, the Receiver; and 
inasmuch as the Company was bound to 
pay, the plaintiff sought to be re imbursed 
for the payments made. The suit, in my 
opinion, is not one for damages consequent 
on ^ breach of any covenant. Learned 
Counsel for the appellants has been at 
great pains to show us that it is such a suit, 
and he has urged that the covenant ns to 
encumbrance which is the only relevant 
convenant in this connection has not in fact 
been broken, for there has been no disturb- 
ance or interruption of the plaintiffs quiet 
possession or enjoyment of the properties. 
The covenant in questiou*runs in these 
words: "To have and to hold the said 
.-eroindaries, lands, hereditaments, and pre- 

(2) (18SS) 20 Q. B. D. 523; 57 L. J. Q B. 205; 58 L 
T. 83G; 30 W. R. 517; 52 J. P. 549.. 

(31 (1874) 9 Oh. 447; 43 L. J. cff. 635; 30 l,. T 314- 
22 W. It 446. 

(41 (1880) 5 A. P. 925 nt p. 919. 

45i (1883) 11 y. B. 1). 255; 52 L.J n p, cou jk i 
T. 966; 32 W. R. 59; 47 J. P. G78. V H 
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mises hereby granted expressed so to be 
unto and to the use of the said purchaser 
his heirs and assigns for ever and the old 
Company and the new Company do and 
each of them doth hereby for themselves 
itself their and its assigns and representa- 
tives covenant with the said purchaser, his 
heirs, executors, administrators, representa- 
tives and assigns that notwithstanding any 
act, deed or thing by the old Company or 
the new Company or their agents done or 
executed or knowingly suffered to the con- 
trary the old Company and new Company 
are lawfully and absolutely seized and pos- 
sessed of or otherwise well and sufficiently 
entitled to the zemindaries, lands, heredita- 
ments and premises hereby granted or ex- 
pressed so to be and every part thereof for 
a perfect and indefeasible estate and that 
notwithstanding any such act, deed or thing 
whatsoever as aforesaid the old Company 
and the new Company have good right to 
grant the said zemindaries, lands, heredita- 
ments and premises hereby granted or ex- 
pressed so to be unto and to the use of the 
said purchaser his heirs and assigns in 
manner aforesaid and the said purchaser 
his heirs and assigns shall and may 
at all times hereafter peaceably and 
quietly possess and enjoy the said zemin- 
daries, lands, hereditaments and premises 
and receive the rents and profits thereof 
without any lawful eviction, interruption, 
claim or demand whatsoever from or by the 
old Company or new Company or any 
person or persons lawfully or equitably 
claiming from under or in trust for them 
and that free from all encumbrances what- 
soever made or suffered by the old Com- 
pany or the new Company or any person 
or persons lawfully or equitably claiming 
as aforesaid". It is quite clear that the 
covenant against encumbrances is not an 
independent covenant, but is prefaced by 
the words “and that" and follows the 
covenant, for quiet enjoyment. I am unable 
to agree in the view propounded on behalf 
of the plaintiff that the word "that" which 
precedes the expression “free from encum- 
brances" relates to the word “estate" and 
that the covenant means to guarantee that 
the estate was free from encumbrances. 
The mere existence of an encumbrance does 
not give a right to sue under this covenant 
[Nottidge v. Derring (1), also Noltidge v. 
D erring f(i) and In re Martin, Ex parte 
(fi. (1010) 1 Ch. 297; 79 L. J. Oh. 129; 102 L. T. 
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Dixon (7).] In an action on a covenant of 
this description the plaintiff must allege the 
facts constituting the disturbance and that 
the disturbance was lawful, with sufficient 
particularity to show the breach of covenant 
[Foster v. Pierson ''Sy.] In the present case 
no such disturbance was alleged; and, in 
fact, so far as can be made out from the 
evidence the payments were made without 
even a claim or demand made by or on 
behalf of the superior landlords. Were it 
possible to hold that the present suit was 
one for damages for breach of the covenant 
I would have unhesitatingly held that it 
did not lie; but 1 do not find any indication 
in the pleadings that it is a suit of that 
character. 

The precise character of the suit, notwith- 
standing the inartistic form of the plaint, 
to my mind, is essentially that of a suit 
to recover money under s. 69 of the 
Indian Contract Act. The plaint says in 
so many words that it is a suit for recovery 
of money and it can very well be gathered 
from the plaint taken as a whole and also 
from the statement therein of the cause of 
action that the claim is not one for damages 
but for money actually paid. Section 69 of 
the Indian Contract Act runs thus: “A 
person who is interested in the payment of 
money which another is bound by law to pay, 
and who, therefore, pays it, is entitled to be 
re imbursed by the other". In a suit under 
this section it is essential that there should 
be, firstly, a person who is bound by law to 
make a certain payment, secondly, another 
person who is interested in such payment 
being made, and thirdly, a payment by such 
last mentioned person. If these circum- 
stances exist, the fiction of an implied re- 
quest from the defendant to the plaintiff to 
make the payment may be properly import- 
ed into the case so as to bring it within the 
section and thus the right to reimburse- 
ment is created. A debt for money paid 
arises where a person has paid money for 
another under circumstances and upon 
occasions which make it just and equitable 
that it should be re- paid, a debt or promise 
to pay is then implied in law, without any 
actual agreement to that effect. Sir 
Frederick Pollock in his book on the Indian 
Contract Act expressed an opinion that 
s 69 of the Act lavs down in one respect a 
wider rule than appears to be supported by 
any English authority, and that the words 

(7| (1912) 10C L. T. 381. 
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“interested in the payment of money which 
another is bound by law to pay" might in- 
clude the apprehension of any kind of loss 
or inconvenience or at any rate of any 
detriment capable of being assessed in 
money, while that was not enough in the 
common law, to found a claim to reimburse- 
ment by the person interested if he makes 
the payment himself. This view has been 
judicially adopted by Stanley, C. J., in the 
case of Tulsha Kumar v. Jogesh war Prasad 

(9) and by the Madras High Court in case 
of Subramania Iyerv. Vengappa Reddi (10) 
and by this Court in the case of Pankha- 
bati Chaudliurani v. Nonihal Singh (11). 
It can hardly be disputed that arrears of rent 
which form the first charge on an estate 
under s. G5 of the Bengal Tenancy Act and 
for which the estate is liable to be sold, if 
not paid, reasonably creates such an appre- 
hension. It makes no difference that a decree 
has not yet been obtained fora suit may be 
instituted at any moment and the loss, and 
inconvenience consequent on the institution 
of a suit are manifest. In paras. 8 and 9 
of the plaint the fact of such payments and 
the circumstances thereof were specifically 
alleged and the wording of the latter para- 
graph closely follows the language of s. G9 
of the Indian Contract Act. The defendants 
in their written statement did not state 
that the payments were made otherwise than 
in the ordinary course. If the plaintiff’s 
allegation is true and, as 1 have said before, 
we must proceed for the purposes of this 
question on the assumption that it is true- 
then the Company was bound in the absence 
of a contract to the contrary to pay the 
rent accrued due in respect of the pro- 
perty upto the date of sale. Under s. 55 of 
the Transfer of Property Act the liability to 
pay the arrears was with the Company. 
There can, therefore, be no doubt what- 
soever that the first two out of the three 
conditions enumerated above are present in 
the case. I am not at all pressed by the 
authority of the decision in the case of Dost 
Muhammad v. Sanjad Ahmed (12) upon 
which reliance was placed on behalf of the 
appellants as the judgment gives no reason 
beyond stating that no relations existed be- 
tween the vendor and the vendee from which 

(9) 28 A. 563; A. W. N. (1906) 114 ; 3 A. L. J. 372. 

(10) 4 Ind. Cas. 1083; 33 M. 232; 1!) M. L J. 750. 

(11) 21 Ind. Gas. 207; 18 C. W. N. 778; 19 C. L. J. 
72. 

e a*) 6 A. 67; A. W. N. (18S3) 210; 3 Ind. Dec. (s. s .) 


any obligation of the character mentioned 
in' ss. G'J and 70 of the Act could be 
implied as attaching to the vendor, and • 
also because the Transfer of Property Act 
evidently had not come into operation on 
the dateofthe suit in that cise. In fact 
the Allahabad High Court has held in a 
later case, namely, that of Kishnn Lai v. 
Megh Singh (13) that after the passing of 
the Transfer of Property Act, that decision 
cannot be regarded as good. The other > 
condition, as I have stated, is that the pay- 
ment should have been made by the plaint- 
iff. Here in the present case the defendant 
No. 4 as Receiver paid the monies out of the 
funds of the plaintiff’s estate in his hands. 

It is not disputed that such payments were 
made, and it is not alleged on behalf of the 
defendants that they were made otherwise . 
than in the ordinary course, but it is urged 
that the payments were made by the Receiver 
and not the plaintiff himself and, there- , 
fore, the plaintiff cannot claim to be re- 
imbursed. 

The nature of the office of a Receiver is 
simply this, that he is an impartial person 1 
appointed by the Court to collect and receive 
pending the proceedings the rents, issues 
and profits of land or personal estate or . 
other things in question which it does not' 
seem reasonable to the Court that either, 
party should collect or receive. The object 
sought by the appointment of a Receiver 
is the safeguarding of property for the 
benefit of those entitled to it. His posses- ; 
sion is on behalf and for the benefit of all > 
the parties to the suit in which he is ap- 
pointed, and is the possession of all the said . 
parties according to their titles. The pro- 
perty in his hands is in custodia legis for the 
person who can make a title to it. The 
title of the real owner is in no way affected 
either in theory or principle by his appoint- 
ment. He collects and receives the rents, 
issues and profits not upon his own title 
but upon the title of some persons, parties 
to the action. One of the main incidents of 
his duties is to preserve and protect the 
property which is put into his possession 
and from this it necessarily -follows that 
where a Receiver is appointed in respect of 
lease-holds, upon him devolves the perform- 
ance of the obligations imposed by the 
possession of land and consequently he 
must out of the sub-rents discharge the head 
rents payable in respect of the lease-holds,. 

(13) A. W. N. (1901) 37, 
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It is contended, however, that Mr. Tweedie 
when he made the payment was an officer of 
the Court and was not an agent of the plaint- 
iff and that, therefore, the plaintiff cannot 
claim to he re-imbursed in respect of pay- 
ments made by Mr. Tweedie. It is urgec. that 
Receiver is aptly described as the hand of 
the Court and is not the representative or 
agent of the party or parties but of the 
Court. This proposition is certainly correct 
in the sense that he acts in the interest of 
neither plaintiff nor defendant but for the 
common benefit of all parties interested. 
It is also correct in the sense that as the 
representative of the Court he is subject to 
its orders and accountable to such persons 
and in such manner as the Court may 
direct. It is not, however, a proposition 
which can be accepted as universally correct 
under all circumstance.-; its correctness or 
otherwise would depend upon the nature 
of the cause in which and the party on 
whose behalf he is appointed and also on 
the nature of the transaction which he 
enters into. 

In the case of Premlall M ullick v. Sumbhoo- 
■nath Roy (14) which is one of the eases 
relied upon by the appellant on this point, 
this Court relying upon the observations of 
the Master of the Rolls in Bertrand v. Duties 
(15) observed that where a Receiver or 
Manager is appointed by Court in a suit pro- 
perly constituted he should be considered 
as appointed on behalf of all persons inter- 
ested in the property, and be is entitled to 
his ordinary commission and allowance, and 
also to a lien on the estate, as against all 
persons interested in it for the balance, 
whatever it may be, that shall be found to 
be due on talcing bis accounts. In the case 
of Administrator-General of Bengal v. Prem 
Loll .V«//ic/-(H>). " here a Receiver had been 
appointed to hold and administer the estate 
of a testator, it was held that he was merely 
the officer of the Court and the estate must 
for all legal purposes be considered as 
being in manibvs curia'. In the case of 
Orr v. Muthia Chetti (17), where a Receiver 
was appointed at the instance of an attach- 
ing creditor in respect of the properties of 
a judgment-debtor and misappropriated 
monies that came to his hands, and the 


Mli l*> C. %0; 11 Ind. Dec G' s.) 637. 

M v ( 1 hfi2 1 31 Bear. 429; 51 E. It- 1201; 32 L. J. Ch. 
L,)» jir (S. s) 31; 7 U T. 372; 11 IV. E. IS; 135 HR 

« , 1011; 2 I. A 203; 8 If U J. 157; 0 Snr. P. 
J.'jWl'll l m l.W V )C72IPC.. 

(17) 17 M- 501; 0 IrnL Dec. (n. b.) 54 i. 


• UOHAUtfAD FAZLUL KARIM. [90 J. 0. 1835] 

question arose as to whether the pavment 
by the judgment-debtor to the Receiver 
operated as a valid discharge of the judg- 
ment-debtor Muttusami Avyar, J., held that 
the Receiver was an officer or representative 
of the Court and subject to its orders, and 
could not be considered as the judgment- 
creditors agent. In an appeal preferred 
against the aforesaid decision Muthia Chetti 
v. Orr I8j. Shephard, J., held that a Receiver 
appointed to collect monies is not an 
agent of either party, he is an officer of the 
Court deputed to collect and hold monies 
in accordance with the order of the Court. 
In the case of llarihar Mukhcrjee v. Jahar- 
‘ uddin Mandal (lib, the owners of an estate 
had instituted a suit for accounts against 
a Tehsildnr appointed by a Receiver who 
had been in charge of the estate under an 
order of the Court but had since been dis- 
charged, it was held that such a suit can 
only be sustained on proof of a fiduciary 
relation between the parties and the 
Receiver is not a representative of the parties 
but an officer of the Court. In the case 
of Bolhm v. Goodall (20), the position of 
the Receiver and Manager of a partnership 
business in an action brought by one part- 
ner against his co-partner for the dissolu- 
tion of- the partnership and winding up of 
partnership affairs was considered with 
reference to his right to be indemnified by 
the party who put the Court in motion for 
his appointment and it was held that he 
was not an agent for that party. In the 
case of In re Flowers d Co. (21), it was held 
that service of notice on such a Receiver 
was not service on the partners as he was 
not the agent of the partners. In the case 
of Burt, Boulton d Hayward v. Bull (22) 
which was debenture-holders’ action, it 
was held that the Receiver appointed therein 
is not the agent of the Company. On the 
other hand in books on Receivers there 
are cases cited to show as to how far 
a Receiver is an agent for the Court 
or for the party or parties entitled to the 
estate where he is treated as an agent for 
the Company or debenture-holders in an 
action for winding up, or for the mortga- 
gor or the mortgagee or in other cases. In 

(18) 2d M. 221; 7 Iml. Dec. is. s.) 1 GO. 

,19. 62 Iml. < 'ns. 768; 2(1 C. W. N. 9!)2. 

(20. (l'.Ul 1 Ch 155; 80 1, J. Ch. 80; 103 L. T. 717; 
55 S .1 I OS 27 T. L. It. 106. 

,21. (I8!»7i 1 Q. B. 14, Go L. J. Q. B. 079; 75 L. T. 
306; 45 W. It. IIS. 

(22/ (1895,1 1 Q. B. 27C. 
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the case of Wilkinson v. Gangadhar Sirkar was affirmed on appeal and it was pointed 
(23) which is the leading case on Receivers by the Court of Appeal that having regard 
in this country, Phear, J., explained the to the conditions under which the estates 
true position of a Receiver appointed hv the are held in this country, one of which is 
Court in these words: "The Receiver in a that they are liable to be sold if the rents 
suit is nothing more than the hand of the and revenue due upon them are not paid, 
Court for the purpose of holding the pro- it was apparent that the power to take the 
perty of the litigants whenever it is neces- estate out of the hands of the owners and 
sary that it should he kept in the grasp of to place it in the hands of a Receiver with 
the Court, in order to preserve the subject- powers to do what is necessary for its pro- 
matter of the suit pendenli liic and the pos- tection must include a power to raise money 
session of the Receiver is simply the posses- to pay rent or revenue whenever it is neces- 
sion of the Court. He has no personal sary to do so. Applying these principles 
rights in the property, nor can he take to the present case it follows as a matter 
any steps with regard to it, without the of course that the payment by the Receiver 
sanction of the Court. If it is necessary of the rents justly due out of the funds 
for him to take action of any sort, he in his hands is equivalent in law to a 
should be put in motion by the Court on payment made by the owner himself, 
the application of the parties to the suit; In my opinion, then, all the conditions 
and whatever he rightly does with regard requisite to bring the suit within the pro- 
to the property, he does simply as agent visions of s. G'J of the Indian Contract Act 
of the owners of the property." That was are present and the suit is accordingly 
a case in which a Receiver had entered into ' maintainable. It is not a suit instituted 


a contract to sell some property. In the 
case of Poresh Nath Mookcrjee v. Omerto 
Nauth Mitter (24) in which case a Receiver 
appointed in a partition suit had created 
a charge on the estate for the purpose of 
raising money on the security of the entire 
estate for paying the rents due on the estate 
and a suit was instituted for a declaration 
that the indenture executed by the Receiver 
under the authority of the Court’s order 
created a valid charge, two questions arose 
first whether the parties were bound by the 
indenture so executed by the Receiver and 
second, whether an application should not 
have been made in the suit in which the 
Receiver had been appointed instead of a 
separate suit being instituted. Trevelyan, 
J., whose judgment is reported at pages 
(515* and 016* quoted with approval the 
dictum of Phear, J., cited above and held 
that the principle applied just as much 
with regard to the parties to the suit who 
opposed the Receiver’s appointment or who 
objected to his receiving particular powers 
as it did to the parties at whose instance 
he was appointed or set in motion and that 
being so the ordinary law of principal and 
agent applied. It was also held that the 
fact that the plaintiff may have a remedy 
in the suit in which the Receiver was ap- 
pointed did not exclude his remedy in the 
suit separately instituted. This decision 

(23) C R. L. It. 186. 

■ 24) 17 C, C14; Bind. Dec, (s. s .) 940. 
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against the defendant No. 4 asking for any 
relief as against him in his capacity as a 
Receiver and, therefore, no sanction of the 
Court is necessary for its institution. It 
cannot be doubled that a person who is 
prejudiced by the conduct of a Receiver 
appointed in an action ought not, without 
the leave of the Court, to commence an 
action against him for adequate reliefs; 
more ordinarily would his remedy lie in an 
application to the Court in the course of 
the action itself. But, if an application 
had been made in the partition suit by the 
present plaintiff to hold the Receiver ac- 
countable for the monies paid by him as 
alleged, the Court would in all probability 
have found itself unable to decide the 
question of his accountability in such a 
proceeding, inasmuch ns it involved a 
determination of the rights and liabilities 
between the Companies on the one hand 
and the plaintiff on the other— a matter 
entirely outside the scope of the suit in 
which the Receiver had been appointed. 
Where the accountability of a Receiver 
depends upon debatable questions not easy 
to be dealt with at the passing of the Re- 
ceiver's accounts the Lourt often declines to 
go into the matter in such proceedings. As 
an instance of this class of cases may be 
quoted the case of Cvomar Sattya Sankar 
(ihosal v Ranee Golapinonee Bebee (25). The 
Court dealing with the suit for partition 

would have passed the accounts on the 
(25) 5 C. W. X. 223, 
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view that the arrears were justly due bv 
the estate and the Receiver was justified 
in paying them off out of the monies in 
l»s bauds. This objection, therefore, in my 
opinion, is not well-founded and the suit as 
framed was clearly maintainable. 

The appellants next objection relates to 
the maintainability of the suit as against 
all the defendants, and particularly as 
against the defendant No. -1 upon the finding 
of the Subordinate Judge that the mis- 
representation charged in the plaint had not 
been substantiated. On the other hand it 
has been contended on behalf of the plaint- 
iff that it should have been held that the 
allegation of misrepresentation was estab- 
lished upon the evidence adduced in the 
case. Reference was made on his behalf in 
this connection to the evidence of the plaint- 
iff himself and his own affidavit which is 
an aunexure to the written statement of 
the defendant No. 5. The evidence on this 
point is not at all convincing and I must 
hold agreeing with the learned Subordinate 
Judge that there is no reliable evidence to 
prove that the defendant No. I made any 
such representation. The suit, however, does 
not seem to me to be based on such mis- 
representation. The heading merely des- 
cribes the alleged character of the sellers 
and the allegation of misrepresentation is a 
statement of an alleged fact on which the 
cause of action does not rest. From this 
finding it legitimately follows that if the 
present suit is treated as one under s. (10 
of the Indian Contract Act, there is no cause 
of action as against Mr. Tweedie, the defend- 
ant No. 4 and whatever may be liabilities 
of the defendant No. 2, the new Company, 
there can be no decree against the defend- 
ant No. 4 in the present suit. 

The next contention on behalf of the 
appellants is to the effect that the liabil- 
ity to pay the arrears of rent was taken 
over by the plaintiff by his purchase. I 
have already observed that the plaintiff’s 
case put forward in his plaint was that there 
was a representation made to him by the 
defendant No. 4 that there were no arrears 
due has not been established; it is also 
clear upon the circumstances of the case, 
the plaintiff's wife being one of the co- 
sharers in the superior interest that it is 
not very likely that the plaintiff would 
not know that there were arrears. These 
findings, however, are not sufficient to dis- 
pose of the question. It must be decided 
upon the terms of [the document, and 
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perhaps also upon the evidence that there 
is on the record as to the circumstances 
connected with the transaction and as to 
the intention of the contracting parties,— 
I say perhaps, as I am very doubtful’ if 
in the face of the document Ex. l.embodv- 
mg the terms of the contract between the 
parties any evidence is at all admissible for 
the purpose of proving the agreement that 
is setup on behalf of the defendants Such 
evidence may, if at all, be admissible under 
the second proviso to s. 92 of the Indian 
Evidence Act; and in view of the highly 
formal nature of the document which evi- 
dences the transaction— a document which 
was executed after a good deal of cor- 
respondence between two firms of Solicitors 
who were acting for the parties, in the 
course of which the terms were threshed 
out in all their details and which was 
drawn up after the drafts were several 
times corrected and finally approved— I 
should not be prepared to hold that the 
evidence is admissible in the present case. ’ 
Learned Counsel appearing for the appel- 
lants concedes that it is difficult to say 
that it is admissible and his only justifica- 
tion for relying upon the evidence, as he 
says, is that the plaintiff also has sought 
to travel beyond the covenants embodied 
in the document. He contends on the 
authority of the case of Joliffe v. Baker (5) 
that if a purchaser after completion of the 
contract and execution of the conveyance 
seeks to recover compensation from the 
vendor, for false representation made by 
the latter, such compensation cannot be 
recovered unless there was fraud or the 
breach of some contract or warranty con- 
tained in the conveyance. In my opinion, 
the principle is not applicable to the pre- 
sent suit, which is not a suit for compensa- 
tion based upon breach of a covenant, but 
as I have already said, a suit, for recovery 
of money actually paid on behalf of the 
plaintiff and out of the plaintiff’s estate, 
which, it is alleged the respondents were 
bound to pay. The plaintiff, therefore, in 
my judgment, is not seeking to go beyond 
the covenants in any view of the matter. 

I am, therefore, of opinion that as there 
is no dispute that the conveyance does 
not purport to deal with the liability to 
pay the arrears, the ordinary law applies 
and the vendors were liable to pay them up 
to the date of the sale. 

I should not, however, rest my judgment 
on this ground alone, as extrinsic evidence 
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lias been adduced on both sides, and evi- 
dently without any objection. A good deal 
of dust has arisen over the controversy as 
to why it was that the consideration-money 
was increased from 3 lacs 20 thousand to 
'3 lacs 30 thousand and vet ultimately 

% i 

the former sum was mentioned in the 
•document and not the latter or in other 
words as to what did this extra amount of 
10 thousand represent and to whom did 
it go. On plaintiff's behalf it is urged that 
it wa9 paid so that the back rents due 
from tenants might be assigned over to 
the purchaser. On behalf of the defendants 
it was contended that it represented the 
rents due from tenants less the amounts 
of arrears due to the landlords and so the 
liability to pay the latter was taken over 
by the purchaser. A most unsavoury part 
of the evidence was that given by the 
Solicitor Mr. Watkins and that afforded 
by the entries in his books. There is a 
want of candour running through the evi- 
dence of this gentleman and the explana- 
tion offered by him, if it is any explana- 
tion at all, of the entries in his books which 
purport to ear-mark this extra amount 
of 10 thousand as brokerage, is, to sav the 
least unworthy of his position as an officer 
of the Court, which he is and in which 
capacity he acted. 1 propose to say nothing 
further in this matter as, in my opinion, it 
has very little bearing on the question 
that we have got to determine. Suffice it 
l ° x s r a y I am unable to accept the story 

ou r i T ' v . eedie and his witness Abinash 
Chandra Mittra that the extra 10 thousand 

represented the difference between the 
arieais due from tenants and the arrears 
of rent due to the landlords. The corres- 
pondence especially the letters Ex. 10 and 
•Lx. 1C and the evidence of the Solicitor 
Mr. J. N. Basu which is perfectly clear and 
fair eave no doubt in my mind that no 
habiliUes were taken over by the purchaser 
and the purchase was made on a bare con- 
tract of sale and that the conveyance was 
executed on the terms mentioned in the 
conveyance itself and there was no arrange- 
ment or agreement entered into between 
the parties varying the ordinary inci- 
dents of law relating to the rights and 
liabilities as between a vendor and a pur- 
chaser. I am also fortified in this con- 
clusion by the circumstance that in one of 
the drafts Messrs. Watkins & Co., expressly 

r n K-rf a l! Sea u 3 t0 the takiu 6 over of 
■the liability by the purchaser, but it was 


not embodied in the document in the form 
that it ultimately took. There is some 
evidence that the vendors had been 
negotiating in the past for the sale of the 
properties on the footing of the liabilities 
in respect of the arrears of rent being 
taken over by the purchaser as for in- 
stance the evidence of D. W. Xo. 1, Balm 
Ramesh Chandra Sarkar, and some docu- 
mentary evidence as well in the shape of 
correspondence. This evidence, however, 
does not go far enough to show that the 
plaintiff’s purchase was on that footing. 
The positive evidence given by Mr. Tweedie 
and of D. W. Xo. 2, Abinash, as to a state- 
ment showing arrears of rent due from 
the tenants of the estate and the arrears due 
to the landlords having been given to the 
plaintiff about six months before the sale 
may or may not be true; but that does 
not, in the face of the matters to which I 
have already referred, lead to the conclu- 
sion that the liability did in fact pass to 
the plaintiff by the sale. 

The last argument is that the plaintiff 
has failed to prove that the defendant 
Xo. 2 the new Company took over the 
liabilities of the old Company in the matter 
of the payment of the arrears. This objec- 
tion in the form in which it is urged before 
us does not appear to have been taken in 
the written statement. In the written state- 
ment there is only a general statement 
that the new Company is not legally liable 
for the amount claimed or for any amount 
whatever. It would seem that they never 
disputed the position that whatever rights 
and liabilities attached to the old Com- 
pany passed to the new Company and 
consequently no issues were raised on this 
point. In the conveyance to which, as 1 
have already stated, the new Company was 
a party executant, it was declared that the 
new Company was incorporated with a 
view to take over the assets and liabilities 
of the old Company, and that both the 
Companies were lawfully aud absolutely 
setsed and possessed of or otherwise well 

entitled t0 the zemindaries, 


lands, hereditaments and premises. The 
whole case has been fought out in the 
Court below on the footing that the rights 

f? ( J .! lul 1 )lll,les of ,!l e two Companies were 

identical. If that was not the fact it was 
for the new Company to plead the same 

« mflfi any -n - t0 ? rc l ve the sa me as it was 
a matter within their special knowledge 

Iu none of the forty-four grounds taken 
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l ^PP e ll^nts in their memorandum Appeals from 

ed a-i'.Tft \v?ul VV S ob j e2tion been indicat- Subordinate J. 
a a 1( , ,t would be unreasonable to require 26th \nril 1' 

evid r e of a fact Xdhii 

.1 was to «U1 mtents and purposes one 1923 

Of the admitted features of the case. Messrs S \ I 

* a . m accordingly of opinion that the the Appellant 
appeal fails except in so far as it ison Messrs SL 
behalf of the defendant No. 4. I, therefore, dar, for the Rest 
agiee with my learned brother in holding ji 

that the decree passed by the Court below Mullick Ai 
as against the said defendant should be brought 47 suits 
set aside, and the suit in so far as it is for arrears of r 
against him must be dismissed. The appeal and 1329 Faslis. 
in so far as it is on behalf of the defendant claimed additic 
Ao . should be dismissed with costs. The under s. 52 of 
defendant No. 4 must bear his own costs in alleging that h 

bothCourt S- the course of 

z - K - Appeal dismissed. 1910 and 1911 


PATNA HIGH COURT. 

Appeals prom Appellate Decrees 
Nos. 915, 903 to 976, 1454 to 1471 
op 1924. 

July 22, 1925. 

Present:— J ustice Sir B. K. Mullick, 
Kt., Acting Chief Justice and Mr. Justice 

Kulwant Sahay. 

SIB 8AHA1 LAL AND OTHERS— 
Appellants 
versus 

Hon'ble Sir BIJAI CHAND MAHTAB- 


JAI CHAND MAHTAB. [90 1, Q. 1886) 

Appeals from a decision of the Additional 
Subordinate Judge, Bhagalpur, dated the 

:' th iy -b affirming that of the 

-\lun s|f , Madhipura, dated the 1th June 

1 J-O. 

Messrs. S. M. Mullick and o'. N. Palit , for 
the Appellant. 

Messrs. Sultan Ahmad and .S'. C. Mazum- 
dar, for the Respondents. 

JUDGMENT. 

Mullick, Actg. C. J.-The plaintiff 
brought 47 suits against different tenants 
for arrears of rent for the years 1327, 1328 
and 1329 Fasli ?. He also at the same time 
claimed additional rent for excess area 
under s. 52 of the Bengal Tenancy Act 
alleging that by a measurement made in 
the course of partition proceedings in 
1910 and 1911 it was found that the area 
in the possession of the tenants was in 
excess of the area for which rent had been 
previously paid. He also claimed an en- 
hancement under s. 30 (6) on the ground 
that there had been a rise in the average 
local prices of staple food crops. He also 
claimed enhancement under s. 30 (d) on the 
ground that the lands had been improved 
by the fluvial action of the river Kosi. 

Three suits were compromised and one 
was decreed ex parte. Iu the remaining 
43 cases the Munsif disallowed the prayer 
for enhancement under s. 30 (d) but he 
allowed in a modified form the prayer for 
enhancement under s. 30 (b). He also 
allowed the claim under s. 52. He made 
decrees against the tenants iu accordance 
with these findings. 


Respondent. 

lli ii gal Tenancy .Id till I of 18X5), s. 5 J- Landlord 
and tenant — Kabuliya! granted mi the basis of area 
Additional rent, whether can be claimed Jjimlandi 
prepared by Ian Hard, whether admissible in evidence. 

Where a contract of tenancy is made not with 
reference to any boundaries or a cpecilic block other- 
wise identifiable but for a certain area at a certain 
rental the area is of the essence of the contract and 
any subsequent excess found upon measurement rend- 
ers the raiyat liable t<» pay additional rent under 
6. 52 of the Bengal Tenancy Act. (p. 8G1, col. l.j 

For the.purposes of s. 52 of the Bengal Tenancy 
Act it is not always necessary to ascertain the area 
of the original grant and the rent thereby reserved. 
All that the landlord has to show is that the present 
area is greater than the area for which the rent was 
last paid. The onus is then shifted on the tenant to 
show that the excess land used previously to belong 
to the holding and was lost bv diluvion or otherwise, 
[p. 861. col. 2. J 

A jamabandi prepared by the landlord though not 
binding upon the tenant is admissible in evidence lo 
show that since the creation of the tenancy rent has 
bojn assessed and that such assessment was on the 
basis of a certain area. |j>. 665, col. 2.J 


Thereupon the tenants in 35 cases ap- 
pealed lo the District Judge. The appeals 
were heard by the Subordinate Judge whose 
decision was as follows : — 

(а) The learned Subordinate Judge affirm- 
ed the Munsifs decree for enhancement on 
the ground of a rise in the price of food 
grains. 

(б) He affirmed the Munsifs finding that 
the quality of the land had not been shown 
to have improved and his decree dismiss- 
ing the claim under s. 30 (d), Bengal Ten- 
ancy Act, 

(c) Heallirmed the Munsifs finding that 
the standard of measurement was a lugga of 
6! cubits. 

(d) Disagreeing with the Munsif he found 
that the tenancies which, according to the 
evidence, have existed for a pcriovl of 70 
years were not created after measurement 
aud lie modified the Muusifs decfcj and 
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allowed an enhancement under s. 52 only in 
some of the cases. 

As the learned Subordinate Judge's judg- 
ment seems somewhat obscure at lirst sight 
it is necessary to examine it with refer- 
ence to the pleadings^ and the judgment 
of the Trial Court. Xow in the plaint the 
plaintiff distinctly makes the case that the 
mouzas from time immemorial have been 
settled with tenants after proper measure- 
ment with a luyya of 61 cubits and that the 
measurements were entered in the rent 


standard of measurement but does not find 
that there was any measurement before 
entering the areas in the papers. 

Hut in the course of the trial the plaint- 
iff appears to have made an alternative 
case. He contended that even if his allega- 
tion of measurement was not accepted 
and it was held that the jamnhandi and 
other papers referred to an assumed area, 
still he was entitled to additional rent 
upon the difference between the present 
area and such assumed area. 


roll kept by the zemindar and in the 
receipts granted to the ruiyats and that in 
accordance with the said practice the de- 
fendants used to take settlement ofspecified 
areas at specified rates per b'njha. The 
plaintiff then alleges that- from about 1305 
to 1313 Faslis the lands were inundated by 
the river Kosi and that in 1314 the defend- 
ants encroached upon the khas lands of 
the plaintiff and that in 1316 a Cadastral 
Survey was made and it was found that 
the defendants were holding lauds in ex- 
cess of the area originally settled with 
them. At the trial the plaintiff produced 
the jamabandis for the years 1314, 1315 
and 1316, also some karch as and counter- 
foil rent receipts. I’Tom the Munsif's 
judgment it would appear that the jama- 
bandis show the area, the rate per bigha 
and the total rental. The karchas show 
the area and the rental. The counterfoil 
rent receipts contain the same particulars 
and on the back of them appear the thumb 
impressions of the raiyats. 

At the trial one of the Issues ^No. 14) 
was "Is there any system of measurement 
prevalent in the village where the plaint 
lands are situate?" This was answered by 
the Munsif in the affirmative. The Muusif 
appears to have held not only that the 
standard of measurement was 6', cubits 
but also that there was a practice of 
measurement in the mouza such as is refer- 
red to in cl. (6) of s. 52 of the Bengal 
Tenancy Act. That clause provides that 
if such a practice is established then the 
Court may presume that the area specified 
in a patta, kabuliyat or rent roll has been 
entered in such patta, kabuliyat or rent roll 
after measurement and the Munsif gave 
effect to this presumption and found that 
the areas shown in the jamabandis and 
■ the other papers were entered after measure- 
ment. 

The Subordinate Judge accepts the 
Munsif's finding as to the length of the 


Ane learned .uunsit accepted tins alterna- 
tive contention although it did not arise 
upon his findings. 

The Subordinate Judge took a middle 
course and he held that the areas entered 
in the papers were in fact assumed areas 
and where the difference between the pre- 
sent area and the assumed area was small 
lie declined to decree enhancement. He 
thought that it was quite possible that 
in these cases the area was underestimated 
and that the area of the holding at the 
time of its origin was the same as that fixed 
by the partition proceedings. He appears 
to have found his decision upon the princi- 
ple of mutual mistake. 

But where the difference was large the 
Subordinate Judge held that the raiyat 
must have encroached upon the zemindar's 
land. The learned Judge found that the 
encroachment took place not upon the 
zemindars Ichas lands of which he had 
none in the neighbourhood but upon the 
lands of other raiyats paying rent to him. 

wHLjf 8 tle a ' V . 13 , that enci 'oachments, 
whether upon the landlord's khas lands 

pm,r P ? n l . 1 , I08e . of t! ? Ird Paries mustalwava 
enure to the beneht of the landlord, the 
earned Subordinate Judge held that in 
these cases the difference between the 
present area and that shown in the land- 
lord s papers constituted an excess upon 
which the raiyat was liable to pay addi- 
tional rent. F } uul 

The Subordinate J udge accordingly dis- 
missed 17 of the appeals. ^ 

•i 1 ' 1 , th ® remaining 18 appeals he dig- 
s 5^u hile ST f0r enh * n Cemcnt under 

peS have novv betore US 33 ap- 

In 18 the landlord appeals against the 
Subordinate Judge’s decrees dlsXw fo! 
enhancement under s. 52. ln S 

Iu 15 appeals the tsuauts appeal aguiu^ 
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the Subordinate -Judge’s decrees allowing 
enhancement under s. 52. 

It is urged that the Subordinate Judge’s 

finding is that as the plaintiff has failed 
to show what was the area of the holdings 
at the time of their origin he is not 
entitled now to claim rent on any excess 
area and that the operative part of the 
judgment is inconsistent with the findings. 

In my opinion the findings, when pro- 
perly understood justify the decree and it is 
desirable first to consider the scope of 
s. 52. Now excess area may be acquired 
by a tenant; (a) by encroachment on waste 
or unoccupied land of the same estate 
belonging to his landlord ; (b) by alluvion 
or (c) by encroachment on the lands of a 
third person. The tenancy may be created 
by reference to boundaries. In such a 
case the operative part of the contract 
lies in the enumeration of the boundaries 
and any reference to area is merely descrip- 
tive and does not affect the identity of the 
subject-matter of the grant. 

Next a tenancy may be created by the 
grant of a block of land described other- 
wise than by reference to boundaries. 
Here again any incorrect assertion as to 
the area will be merely false description 
and will not affect the liability for the rent 
reserved. In either of these two cases the 
rental may be either a lump sum without 
reference to rates or a lump sum based upon 
a rale or rates per unit of measurement. 

The third case arises when a tenant 
squats upon the land of the zemindar and 
there is an implied contract of tenancy to 
pay fair and equitable rent upon all the 
lands in his possession at any time. Strictly 
speaking, s. 52 is not necessary to fix liabil- 
ity for excess area under such a contract. 
The liability for excess area arises upon the 
contract itself. 

The fourth case arises when the contract 
is made not with reference to any bound- 
aries or a specific block otherwise identifi- 
able but for a certain area at a certain 
rental. In such a case the area is of the 
essence of the contract and any subsequent 
excels found upon measurement renders the 
raiijat liable to pay additional rent. In 
determining the area demised the parties 
mav either resort to measurement or they 
may agree to accept an assumed figure In 
either case s.52 operates. In the cases before 
us there is no finding that the original grant 
was for land within any specified boundaries 
or comprised in a specified block, ihe bub- 
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ordinate Judge finds that there was no 
measurement before the grant and I think 
he intends to find that the settlement was 
for an assumed area. He does find that 
there was no rate per bigha ; but that ques- 
tion is not material. The sole question is 
whether the rent reserved in 1314 was for 
an area less than the present area. 

For the purposes of s. 52 it is not always 
necessary to ascertain the area of the 
original grant and the rent thereby reserv- 
ed. All that the landlord has to show is 
that the present area is greater than the 
area for which rent was last paid. The 
onus is then shifted on the tenant to show 
that the excess land used previously to 
belong to the holding and was lost by dilu- 
vion or otherwise. As I read the learned 
Subordinate Judge's findings I think lie 
holds that the landlord's papers show that 
in 1314 and subsequent years the tenants 
were paying the rents noted against their 
names for areas assumed by both parties to 
be correct and that they would be liable to 
pay additional rent: (l)’if the jamabandis 
of 1314 recorded a new contract; or (2) if 
the assumed areas were in accord with the 
state of affairs at the origin of the tenancies. 

As the case of neither party was that 
there was a new contract of tenancy the 
only question for decision that re- 
mained was what was the area at the 
origin? For this purpose the learned Judge 
accepted the jamabandi papers as evi- 
dence but he declined to give that weight 
to them that the Munsif gave and he held 
that in some of the cases they were inaccu- 
rate. The Munsif held that as there was a 
practice of measurement in the mouza the 
jamabandis must be taken to be accurate 
and conclusive as to the area of the hold- 
ings at their origin. The Subordinate 
Judge declined to accept the oral evidence 
upon this point and he drew attention to 
the fact that the papers previous to 1314 
had not been produced and he thought 
that the areas shown in the jamabandi of 
1314 might well be the area of the holdings 
at the time of their origin in those cases 
where the excess discovered in 1316 was 
only slight. On this point the learned 
Government Advocate on behalf of the 
landlord attacks the learned Judge’s find- 
ing on the ground that he did not consider 
the whole evidence in the case. It is 
pointed out that no reference is made to 
the fact that the tenants placed their thumb 
impression upon the counterfoil rent 
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receipts and that there is no discussion of XWUhat u-hcn a 'fenanf 

the evidence of some of the witnesses wno 


prove the measurements. As the Subordi- 
nate Judge had the whole evidence before 
him his finding in favour of the tenants 
with reference to these cases is, I think, con- 
clusive. 

Therefore, the Second Appeals Nos. MSI to 
1471 of 1924 preferred by the landlord must 
be dismissed with costs. I donot think there 
is any ground for the suggestion that the 
learned Judge was labouring under the 
impression that landlord must prove 
measurement in 1314. It is clear that he 
did not consider that necessary. And as 
to the onus which rested upon the tenants 
to show that the present area is not in ex- 
cess of the original area, though it is not 
quite clear whether the Subordinate Judge 
hascorrectly placed the burden, the learned 
Judge has come to a finding on the evi- 
dence on both sides and the question of 
the burden of proof becomes academical. 

In regard to the cases in which the 
difference is large, the learned Subordinate 
Judge takes the view that the jamabandi 
of 1911 is approximately correct and the 
large difference shows that the excess is 
real. The position taken by the learned 
Subordinate Judge is perhaps not very 
logical but he was entitled to find in 
which cases the jamabnndi area was not the 
original area and his finding is conclusive. 

Therefore, Second Appeals Nos. 915 and 
963 to 976 which have been preferred by 
the tenants are dismissed with costs. 

Before concluding it is necessary to refer 
to Manindra Chandra Nandi v. Kaulat 
Shark (1). In this case the landlord pro- 
duced jamabandis and rent receipts show- 
ing the area in certain years and he claim- 
ed additional rent on excess area found in 
the possession of the raiyat in a subsequ- 
ent year. Their Lordships of the Calcutta 
High Court held that the claim could not 
be allowed, but in affirming the decision 
of the lower Appellate Court, which was 
conclusive as a finding of fact, their Lord- 
ships reviewed the previous law on the 
subject in Bengal and made certain observa- 
tions upon which, though obiter, consider- 
able stress has been laid by the learned 
Vakil for the tenant appellants before us. 
The material passage of the leading Judg- 
ment runs as follows: — 

"I take it to be the settled rule of this 

°- 2 <* 5 ° a9£ * 

55 


a measurement is proved the tenant 
prima facie to show that the rent was a 
consolidated rent for all the land within 
specific boundaries, but that in the absence 
of such proof the mere production of such 
dnkhilas as those now in evidence does not 
suffice to throw any onus on the tenant. 
The position then is simply that the land- 
lord has failed to establish the fact of ex- 
cess area because he has failed to show 
with sufficient- certainty what the area in 
fact was for which the rent was originally 
reserved. There is no reason whatever for- 
bidding a landlord from proving, if he 
can, a contract of the nature indicated in 
Dhrupad Chandra's case (2), but entries of 
area and rate in dakhilas or jamabandis do 
not suffice to prove this by themselves in 
the absence of further material throwing 
light upon the original conditions of a hold- 
ing whose origin is beyond the reach of 
direct evidence.” 

The learned Judges appear to have been 
disinclined to accept the view taken in 
this Court in Kesha Prasad Singh v. 
Tribhuran (3). where it was held that state- 
ments of area in the landlord's papers whe- 
ther after measurement or not were evi- 
dence for the purpose of ascertaining 
what the area was for which the rent shown 
in jamabandi was being paid. It would 
seem that the learned Judges were of the 
opinion that unless the jamabandis were 
prepared after measurement no claim for 
enhancement could be founded upon them. 
In their view the settled rule of the 
Calcutta High Court was that an assumed 
area could never be a foundation for such a 
claim. It does not appear, however, that 
the case of Durga Priya Choudlnmj v. 
Basra Gain (4) was considered by the 
learned Judges. There Mookerjee, C. J., 
observed that a jamabandi prepared by the 
landlord though not binding upon the 
tenant was admissible as evidence that 
since the creation of the tenancy rent has 
been assessed and that such assessment was 
on the basis of a certain area; and in 
remanding the case the learned Chief 
Justice gave the following directions: “Tha 
District Judge will first consider whether 
since the date of the last assessment of rent, 
land has been added to the holding by en- 
croachment, accretion or in like manner. 

(-) ‘5 ln.1. Cos. 060; 22 0. W, N. 826; 27 C L J 563 

(3) 311 lnd. Cas. 611; 2 I*. L. J. 276; I P. L W 100 ’ 

(4) 62 lnd. Cos. 453; 25 C. W.N. 201. ' 
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If this is answered in the negative, he will 
consider whether the rent was assessed at 
a consolidated sum for the entire tract in 
the possession of the tenant, whatever its 
area might turn out to be, or whether the 
rent was assessed on an area fixed by esti- 
mate or determined by measurement. If 
the rent was not fixed as a consolidated sum 
the plaintiff is entitled to additional rent.” 

'Ibis view of the law is in accord with that 
which had been taken in this Court in 1917 
in kcsho Prasad Singh's case 3). It was 
subsequently affirmed in Sheo Kumar Lai 
v. liamphal Das (5) and, in our opinion, 
the learned Subordinate Judge was right 
in taking the landlord’s papers into con- 
sideration in ascertaining whether the ex- 
cess in the cases before him was real or 
fictitious. 

The result is that all the appeals before 
us are dismissed with costs. 

Kulwant Sahay, J.— I agree. 

z. i. Appeals dismissed. 

(5) 58 hid. Cas. 959. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 1253 
and 1317 of 1922. 

March 19, 1925. 

Present:— Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

II mi Munshi FAZULUDD1N 

M A H AM M AD— Defen dant— A ppellant 

versus 

KHETRA GHORAI and otbers- 
Plaintiffs— Respondents. 

I. imitation Act (IX of I'M), Sch. 1. Art. Oo- Decree 
obtained by fraud, whether void or voidable— Sale held 
in execution of fraudulent decree— Suit to set aside 
decree and sale— Limitation. 

A transaction tainted with fraud is voidable and 
not void. A decree obtained by fraud, collusion or 
any other unlawful means, is a pronouncement of a 
Court of Justice and cannot be treated as waste paper. 
The only objection that ca« be made to a decree as 
being void or a nullity must be on the ground that it 
was passed without jurisdiction. Where a decree is 
passed by a Court which had jurisdiction over the 
subject-matter of the suit, a plaintiff will not succeed 
in obtaining any relief in respect of it unless he 
gets it vacated, [p. 807; cols. 1 & 9.] 

A sale held in execution of a fraudulent decree is 
not a void but a voidable sale; till vacated by an 
appropriate proceeding, the rights created thereby 
are effective. Consequently where the right to have 
p decree set aside as fraudulent has become barred 
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by limitation, no decree can be passed setting aside 
the sale only as made in execution of a fraudulent 
decree, [p. 867. col. 2.] 

A suit for a declaration that a decree and an auotion 
sale thereunder are not binding on the plaintiff, is not 
a mere declaratory suit but in substance a suit to set 
aside the decree on the ground of fraud and is govern- 
ed by Art. 95 of Sch. 1 to the Limitation Act. (p. 808, 
col. 1.1 

Appeals against the decrees of the Offi- 
ciating Subordinate Judge, Third Court, 
Midnapore, dated the 28th February 1922, 
modifying those of the Munsif, First Court 
at Contai, dated the 28th Februaiy 1921. 

Mr. J. C. Ilazra (with him Babus Charu 
Chandra Ganguly and Apurba Charan 
Mukerji), for the Appellant. 

Babu Santosh K. Pal, for the Respond- 
ents. 

JUDGMENT. 

Suhrawardy, J.— The facts of this 
case are that defendant No. 3 brought a 
suit (being Mortgage Suit No. 79 of 1914) 
against the plaintiffs and obtained an ex 
parte decree against them in execution of 
which the properties in suit were sold and 
purchased by defendant No. 1 who obtained 
symbolical possession of the properties on 
the 20th February 191G. The present suit was 
brought on the 28th February 1920 in 
which the plaintiffs prayed "to have their 
possession confirmed after declaration of 
their alleged title to the lands in suit or 
in the alternative for recovery of posses- 
sion of the disputed lands, after declara- 
tion that the decree in the mortgage Suit 
No. 79 of 1914 and the auction-sale in exe- 
cution thereof were fraudulent and void, 
and if necessary, after setting aside the 
decree." One of the pleas raised by the 
defendants was that of limitation and that 
is the only point pressed before us on be- 
half of the defendants-appellants. Ihe 
plaintiff in his plaint alleged that he came 

to know of this decree on the 10th De- 
cember 1918. The First Court accepted 
that statement an I finding that the decree 
and sale were fraudulent gave the plaintiffs 
a decree for all the properties in suit which 
were described in two schedules being 
schedules (ka) and (kha) The defendant 
No 3 appealed and the learned subordi- 
nate Judge found that in the mortgage- 
bond the property described in schedule 
(ka) was fraudulently interpolated, and, 
therefore, the decree obtained by the de- 
fendant on the strength of the bond so 
far as it related to that property was void 
as also the sale held under that decree. 
Regarding the.properties described in sclie- 
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dule kha he found that the properties were 
mortgaged to the defendant under the bond 
and, therefore, so far as the properties of 
that schedule were concerned the suit should 
be dismissed. 

As regards schedule kha the learned 
Subordinate' Judge observes that the auc- 
tion-purchaser is a third party and he was 
not a party to the fraud by which the decree 
was obtained nor did he collude with the 
other defendants; so the plaintiffs cannot 
recover possession of the land described 
in schedule kha unless he gets the sale and 
the decree set aside; and he thought that 
Art. 95 of the Limitation Act applied to the 
case. After making these observations the 
learned Judge raises the issues— So the 
question is if the plaintiffs are within 
three years of the date of their knowledge 
of the fraud, e., the forgery in the bond: 
On this issue he records his finding in these 
words: “In fact I am convinced that they (the 
plaintiffs) knew of the same (the decree 
and the sale) on the 20th February 1910 
when the symbolical possession was deli- 
vered and the defendants wanted them to 
vacate the bastu. This suit is brought on 
28th February 1920. Therefore, the suit is 
evidently after three years from the date 
when the plaintiffs knew of that fraud.’’ As 
to schedule ka the learned Subordinate 
Judge is, of opinion, that as the land des- 
cribed in that schedule was interpolated 
in the mortgage-bond after its execution 
the decree and sale have not affected the 
lands of schedule lea. The learned Judge 
seems to think that different legal con- 
siderations should apply to different por- 
tions of the decree obtained by the appel- 
lant. If this is the view taken by fhe 
learned Judge it must be held to be wrong. 
A transaction tainted with fraud is void- 
able and not void. A decree obtained by 
fraud, collusion or any other unlawful 
means is a pronouncement of a Court of 
Justice^ and it cannot bo treated as a waste 
paper. The only objection that can be made 
to a decree as being void or a nullity must 
be on the ground that it was passed with- 
out jurisdiction or that the Court which 
pased it had no territorial or pecuniary 
jurisdiction over the subject-matter of 
the suit. It is conceded that the Court 
which passed the mortgage-decree had 
jurisdiction over the properties in suit and 
was pecuniarily competent to try it. That 

decree, therefore, is a decree which is bind- 
ing upon all the parties to the suit unless set 
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aside in a properly constituted proceeding. 
The view that a decree passed with juris- 
diction, however tainted it may be with 
fraud, is not void, hardly needs any support 
from authorities: for it has been repeatedly 
held that a plaintiff will not succeed in 
obtaining any relief before he, if the dec- 
ree passed against him was by a competent 
Court, gets it vacated. Reference may be 
made to the case of Ramsona Choudhumni 
v. Xabakumar Sinha (1), where it is observ- 
ed “that a judgment rendered by a Court 
having jurisdiction over the parties and the 
subject-matter, unless reversed and annul- 
led in some appropriate proceeding, is not 
open to contradiction or impeachment in 
respect of its validity, verity, or binding 
effect, by parties or privies in any collateral 
action or proceeding. The position 
is different when a judgment shows on 
its face that it is void for want of jurisdiction 
either of the person or the subject-matter; 
such a judgment is treated as a nullity, 
collaterally impeachable by any person 
interested, whenever it is brought in ques- 
tion”. The same view has been expressed 
in the case of Raj Kumar Sarkcl v. Raj 
Kumar Mali (2), where it was held that a 
sale in execution of a fraudulent decree is 
not a void but a voidable sale; till vacated 
by an appropriate proceeding, the rights 
created thereby are effective. In that case 
which covers a greater part of the points 
raised in this case, the sale was sought to 
be set aside on failure to set aside the 
decree; and the learned Judges held “that 
it was essential that the plaintiffs should 
seek, as they did in their plaint, to have 
the decree set aside on the ground of fraud 
before they could have the sale vacated. 
Consequently where the right to have the 
decree set aside as fraudulent has become 
barred by limitation, no decree can be 
made setting aside the sale only as made 
in execution of a fraudulent decree, and as 
the plaintiffs have lost their right to attack 
the decree, they cannot consequently attack 
the sale". This view has been adopted in 
many rulings one of which may be referred 
to, vis., the case of Bijoij Chand Mahatap v. 
Asutosh. Chakrabarty (3). The result of all 
these authorities is that the plaintiffs can- 
not get the relief which they seek to obtain 
in this case before they get rid of the decree 


U) 10 Ind. Cas. 90; 13 C. L. J -101; 16 0. W. N 
895. ' 

(2) 33 Ind. Cas. 767; 20 O. W. N. 659. 

(3) 62 Ind. Cas. 73; 18 C. 154; 25 0. W- N. 42. 
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\vliieh stands in the way. According to for setting aside 
the findings of the learned Judge the thereunder is ba: 
plain tilts came to know of the existence plaintiffs have lost 
of the decree and the sale more than three The result of 
years before the date of the institution of is that these appe, 
the suit which is a suit to all interests of the Courts belt 
and purposes a suit for setting aside the plaintiff’s suit disn 
decree and the sale. The decree and the 1922 the appellan 
sale being only voidable, they must be the Courts but 
avoided within the period of limitation 1922 the appellan 
fixed by Statute. But it is argued on behalf in any Court, 
of the respondent that the suit was only one Duval, J.— I a 
for a declaration that the decree and the must be allowed, 
sale were not binding on the plaintiffs and, follows. Therespoi 
therefore, it may be treated as a declaratory and the appellant 
suit. This is an attempt to evade the clear 1922 is the mortca 
provisions of law. To hold that the plaint- suit in 1916, obt£ 
itfs are entitled to have a declaration that on her mortgage, 
a certain decree is not binding against to sale which w 
them though they were parties to such appeliant in S. 
proceedings would be to make nugatory Thereafter this lat 
such provisions of the law which makes purchaser took syn 
it obligatory on a party to set aside the 20th February 19 
decree and the sale in order to remove an was brought on tl 
impediment which stands in the way of The plaintiffs-resp 
his obtaining the relief he seeks. For as a matter of fac 
instance the plaintiff, to avoid Arts. 91 schedule of the me 
or 92 of the Limitation Act, may not seek lently interpolated 
to have the instrument which purports to executed. They 1 
have been executed by him cancelled or 28th February 19 
set aside but may merely sue fora declara- Munsif that they o 
tion and possession of property or other decree and the sal 
ancillary reliefs. This he cannot be allowed 1918, i. c., within 
to do. It cannot be said that the plaintiff the suit. It is c 
is entitled to regard the transaction to suit as framed 
which he is said to be a party a nullity. is the appropriate 
I am conscious of the view taken in some lower Appellate t 
cases that there are cases where the plaint- that as a matter o 
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for setting aside the decree and the sale 
thereunder is barred and, therefore, the 
plaintiffs have lost their right. 

The result of the above consideration 
is that these appeals succeed, the decrees 
of the Courts below are set aside and the 
plaintiff's suit dismissed. In S. A. No. 1253 of 
1922 the appellant will get his costs in all 
the Courts but in S. A No. 1347 of 
1922 the appellant will not get her costs 
in any Court. 

Duval, J. — I agree that these appeals 
must he, allowed. The facts shortly are as 
follows. The respondents are the mortgagors 
and the appellant in S. A. No. 1347 of 
1922 is the mortgagee. The latter brought a 
suit in 1916, obtained an ex parte decree 
on her mortgage, and put the properties 
to sale which were purchased by the 
appeliant in S. A. No. 1253 of 1922. 
Thereafter this latter appellant as auction- 
purchaser took symbolical possession on the 
20th February 1916 and the present suit 
was brought on the 28th February 1920. 
The plaintiffs-respondents’ case was that 
as a matter of fact one of the items in the 
schedule of the mortgage-deed was fraudu- 
lently interpolated after the mortgage was 
executed. They brought the suit on the 
28th February 1920 alleging before the 
Munsif that they only came to know of the 
decree and the sale on the 10th December 
1918, i. c., within three years of the date of 
the suit. It is clear, therefore, that the 
suit as framed recognizes that Art. 95 
is the appropriate Article. The learned 
lower Appellate Court, however, has found 
that as a matter of fact they were aware of 


iff may not be required to remove an 
apparent obstruction to his right before he 
seeks possession of the property from 
which he has been dispossessed. But the 
view taken in such cases is based upon a 
different ground. In the present case the 
plaintiffs were parties to the transaction or 
proceeding; but in a case in which the 
plaintiff is not such a party he may not be 
bound to have the transaction set aside; he 
may ask for a declaration that it is not 
binding on him. But where there is a 
judgment of Court against him he cannot 
succeed unless he gets the hindrance re- 
moved. In the view 1 take of this case, the 
decree and the sale were not absolutely 
void but were voidable and the plaintiffs 
not having sought the proper remedy within 
three yeais fiomthe dateoftheirknowledge, 
p e., 20th February 1916, the present suit 


the fraudulentdecree more than three years 
before the suit was instituted. 'Hie lower 
Appellate Court also found (disagreeing 
with the first Court) that the appellant in 
S. A. No. 1253 of 1922 (the auction- 
purchaser) neither had any previous know- 
ledge of any fraud in the decree nor acted 
in collusion with the appellant in 8. 
A. No. 1347 of 1922. The only argument 
addressed to us on behalf of the appellant 
is that as Art. 95 is the Article applicable 
and as the learned lower Appellate Court 
has found that the plaintiffs had knowledge 
of the decree more than three years before 
he brought the suit, the suit is barred 
under that Article. In this Court a defence 
is set up on behalf of the respondent that 
as a matter of fact Art. 95 is not appli- 
cable but another Article, namely, the 
residuary Article, i. e., Art. 120 applies, and 
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the learned Vakil for the respondent has 
argued that this is not a suit to set aside 
the decree but a suit for declaration that 
the decree and the sale under it are not 
binding on them. It is only a declaratory 
suit and the plaintiff is still in possession. 
The only point, therefore, that appears to 
me to be arguable is whether, on the form 
of the suit as framed, this suit is one to set 
aside a decree. My learned brother has 
dealt with that point and I agree with him 
in his finding that it is a suit to set aside 
the decree passed in Suit No. 79 of 1914 
and that the plaintiffs cannot get over 
the limitation of three years by arguing 
that it is a suit for a mere declaration 
or that it is a case for declaration with 
certain reliefs I, therefore, agree with 
my learned brother that both the appeals 
must be allowed. 

z. k. Appeals allowed. 


MADRAS HIGH COURT. 

Appeal against Appellate Ordp.r 
No. 37 op 1923. 

February 7, 1925. 

Present:— Mr. Justice Madhavan Nair. 

AYISA BOVI AMMAL— Defendant 
—Appellant 
versus 

SOKARA BOO 1— Plaintiff- 
Respondent. 

Civil Procedure Code (Act V of 1908), S3. 1,7, 73 - 
Partnership decree— Question in execution between 
decree-holders— Section 1,7, application of— Decree 
transferred at instance of one decree-holder to another 
Court— Realisation of assets- Rateable distribution— 
Orders under s. 7S, whether appealable. 

A question raised in execution between parties to a 
partition suit, in whose favour the decree has been 
passed, is a question raised between the parties to 
the suit within s. 47, C. I*. C., notwithstanding that 
all the parties are in the position of decree-holders, 
[p. 870, col. 2.] 

Varada Ramasieami v. Vumma Venkataratnam, G7 
Ind. Cas. 546; 42 M. L. J. 473; 30 M. L. T. 178; 15 L. 
W. 421; (1922) M. \\. N. 184; (1922) A. I. R. (M.) 99, 
Raja of Karvctnagar v. Venkata Reddi, 29 lnd. (Vs. 
231; 39 M..570; 29 M. L. J. 96; (1912) M.W. N. 334; 17 M. 

L. T. 457 and Venkatakrishna Pattar v. Venkata- 
krishna Pattar, 37 Ind. Cas. 1)03; 31 U. L. J. 820; 20 

M. L. T\ 238; 2 L. W. 324, distinguished. 

All orders passed under s. 73 of the C. P. C , if 
passod between parties to a suit, fall under a. 47 of 
the Code and are appealable, [ibid.] 

Where in a partition suit, n decree is passed for 
payment of certain amounts by one of the partners 
o the others, and one of the latter realizes a certain 
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amount on having the decree transferred to another 
Court, the other decree-holders are not entitled . to 
claim rateable distribution, without the decree having 
been transferred at their instance to the said Court. 
[ibid.) , 

Appeal against an order of the District 

Court, East Tanjore at Negapatam, ^ dated 
the 8th November 1922, in A. 8. No. 3G0 
of 1921, preferred agaiust that of the Court 
of the District Munsif, Negapatam, dated 
the 14th October 1921, in E. A. No. 422 
of 1922, in O. S. No. 32 of 1918, on the 
file of the Court of the Additional District 
Munsif of Tiruvalur. 

Mr. M. Subbaraya Iyer, for the Appel- 
lant. 

Mr. K. V. Krishnaswami Iyer , for the 
Respondent. 

JUDGMENT.— This Civil Miscellane- 
ous Second Appeal is against an order of 
the District Judge of East Tanjore at'Nega- 
patam affirming an order of the District 
Munsif dismissing a petition for rateable 
distribution under s. 73 of the C. P. C. The 
appellant is the 2nd defendant and the re- 
spondent is the plaintiff-decree-holder in O. 
8. No. 32 of 1918 on the file of the Court of the 
Additional District Munsif of Tiruvalur. In 
that suit a decree for partition was passed 
to the effect that the 1st defendant in the 
suit was to pay the plaintiff a certain 
sum of money and he was also directed to 
pay to the present appellant another sum 
of money. The relevant portion of the 
decree is as follows:— “This Court doth 
order and decree that the 1st defendant 
do pay to the plaintiff (for her share) the 
sum of Rs. 2,999-8-0 with interest thereon 
at the rate of 6 per cent, per annum from 
this date to the date of realization of the 
said sum and do also pay to the plaintiff 
the sum of Rs. 352-3-2 for her costs of this 
suit with interest thereon at the rate of 6 
per cent, per annum from this date to the 
date of realization. And this Court doth 
further order and decree that on payment, 
by the 2nd defendant of the necessary 
Court-fees amounting to Rs. 175 due to 
Government, 1st defendant do pay to the 
2nd defendant (for her share) the sum of 
Rs. 2,999-8 0 with interest thereon at the 
rate of li per cent, per annum from this date 
to the date of realization of the said sum." 
This decree was passed by the Additional 
District Munsif of Tiruvalur. After the 
passing of the decree the respondent here, 
ri:., the plaintiff got it transferred to the 
Nagapatam Court and in execution of the 
decree a certain amount has been realized, 
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The present appellant filed an application 
under s. 73 of the C. P. C., claiming a share 
by way of rateable distribution and his 
petition has been dismissed by both the 
lower Courts. The learned District Judge 
held that the appellant “is not entitled to 
execution in the Negapatam Court without 
the decree having been transferred at her 
instance to the said Court." 

Mr. Krishnaswami Iyer on behalf of the 
respondent has taken a preliminary ob- 
jection that no second appeal lies in this 
case inasmuch as the contest here is be- 
tween two rival decree-holders in which 
the judgment-debtor has no interest and 
the order appealed against does not, there- 
fore, come under s. -17 of the C. P. C. In 
support of his contention he has relied 
upon three decisions, namely, Varada llama- 
swami v. Vumma Vcnkataratnam (1), Rajah 
of Karvetnagar v, Venkata Rcddi (2) and 
Venkatakrishna Pattar v. Venkatakrishna 
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tween parties to the suit in 0. S. No. 
77(5 of 1!)17 but between the decree-holder 
in that suit and various other decree- 
holders. Clearly, therefore, the order did 
not fall within s. 17 as it did not settle 
any question arising between the parties 
to the suit in which the decree was passed. 
In Rajah of Karvetnagar v. Venkata Rcddi 
(2) referred to in Varada Rama swami v. 
Vumma Vcnkataratnam {\), their Lordships, 
Seshagiri Iyer and Kumaraswami Sastri, 
JJ., observed that orders passed under s. 
73 of the C. P. C. are appealable if they 
affect parties to the suit. The same view 
is also expressed in Venkatakrishna Pattar 
v. Venkatakrishna Pattar (3). If the parties 
to the proceedings in question are not 
parties to any common suit, then the orders 
passed in such proceedings cannot obvi- 
ously fall under s. 47 of the C. P. C. In 
the present case the question arising for 
decision is raised in execution between 


Pattar ( 3). I think these cases are clearly 
distinguishable. In the case reported as 
Varada Ramaswami v. Vumma Venkata rat- 
nam (1), the respondent “ obtained a decree 
against a certain judgment-debtor Mothi- 
vala Usman in 0. S. No. 770 of 1910 
on the file of the Ellore District Munsif. 
In execution he attached certain monies 
belonging to the judgment-debtor. Vari- 
ous other decree-holders who are appel- 
lants now before us applied for and ob- 
tained rateable distribution under s. 73 
of the C. P. C. The money was distribut- 
ed. On appeal the order for rateable dis- 
tribution was set aside by the Court. The 
respondent then applied for the return of 
the money which had been paid to the 
other decree-holders." One of the ques- 
tions for decision in the case was whether 
the order for rateable distribution can be 
considered to be an order under s. 17 of 
the C. P. C. The learned Judges held 
that the order did not fall within s. 47 of 
the C. P. C. since it was passed on contest 
between rival decree-holders and no objec- 
tion to the rateable distribution was raised 
by the judgment-debtor and it was not 
suggested that his interests were directly 
or indirectly affected. The facts of the 
case show that the contest was not he- 


ft 67 Ind. Cas. 546; 42 M. L. J. 47.1; 30 M. L T. 178; 
15 |, W. 421; (1922) M. W. X. 184; (1922) A I. K i.U ) 
9.'. 

(2) 29 Ind. Cas. 231; 19 M. 570; 29 M L. J. 96; (1915) 
M. W. N. Ill; 17 M. L. T. 127. 

(It 17 Ind. Cas. 900; 11 M L. J. 820; 20 M. L. T. 
5SS; 5 L, W. 354. 


parties to the suit though the 2nd de- 
fendant— the decree being one passed in a 
partition suit— is also in the position of a 
decree-holder like the plaintiff. I, there- 
fore, overrule the preliminary objection. 

As regards the merits of the case, I am 
inclined to agree with the view of the 
learned District Judge It has been argued 
that a transfer of the decree at the instance 
of the appellant is not necessary in this 
case as the decree had already been 
transferred to the Negapatam Court at the 
instance of the plaintiff-respondent. No 
authority directly bearing on the question 
has been cited before me by either side. 
The argument advanced on behalf of the 
appellant overlooks the fact that the 
docree in question is not in the nature of 
a joint decree. In the partition suit the 
plaintiff has obtained a money-decree and 
the 2nd defendant has also been given 
such a decree. The plaintiff's decree can 
be executed without any reference to the 
decree given in favour of the 2nd de- 
fendant. The only decree for execution 
now before the Negapatam Court is the 
decree obtained by the respondent which 
has been transferred to it for execution 
under the provisions of the C. P. C. In 
my opinion the 2nd defendant-appellant 
is not entitled to execute the decree made 
in her favour without getting it transferred 
at her instance to the said Court Till 
such a transfer is effected the Negapatam 
Court has no jurisdiction to pass orders 
in connection with the decree at the in- 
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stance of the appellant. This C. M. S. A. 
fails and is dismissed with costs, 
v. H v. Appeal dismissed. 

N. H. 


PATNA HIGH COURT. 

Sbcond Civil Appeal No. 1070 of 1922. 

June 18, 1925. 

Present;— Sir Dawson Miller, Kt., 

Chief Justice, and Mr. Justice Macpherson. 

Musammat Bibi WAJIHUNISSA 

BEGAM— Plaintiff— Appellant 
versus 

BABU LAL MAHTON and others— 
Dependants— Respondents. 

Bengal Tenancy Act (VIII of IS85), ss. 4<J(7 \Gl, 
Sch. Ill, Art. 2 (a)— Landlord and tenant— on- 
occupancy tenant— Enhancement of rent— Agreement 
by tenant to pay rent determined by Court— Liability 
to pay, when commences— Deposit of rent by tenant, 
what amounts to— Suit to recover rent— Limitation. 

Where under sub-a. (7) of s. 16 of the Bengal 
Tenancy Act a non-occupancy tenant agrees to pay 
the rent determined by the Court, his liability to pay 
rent at the rate so determined commences from the 
date on which he agrees to pay the rent so deter- 
mined. [p. 873, col. 1.] 

The limitation provided by Art. 2 (a) of Sch. Ill to 
the Bengal Teaanoy Act applies only to cases where 
a deposit was made in accordance with the provisions 
of a, 61 of the Act and if no deposit was made within 
the meaning of that section the period of limitation 
Provided in the Article does not apply. Where, 
however, there has been a bona fide deposit in res- 
pect of the whole amount due attho date of the 
deposit, and not merely in respect of a portion thereof, 
the deposit is validly made under s. Gl, even though 
it should turn nut that the whole amount due had not 
been deposited. The section provides for the case of 
a bona fide deposit of wlmt the tenant considers to 
be the full amount of the rent due at the time of the 
deposit. The deposit, however, must be in respect of 
the whole rent due and not in respect of a portion 
only. [p. 874, cols. 1 & 2.] 

Appeal from a decision of the Subordi- 
“J® Jud s 0, Patna . dated the 12th June 

1922, modifying that of the Munaif, Patna, 
dated the 81st January 1922. 

Messrs. S. Ahviad, G. Das, A. L. Das 
Gupta, A.H. Fukhruddin , K. Hasnain and 
N. Hussain, for the Appellant. 

Messrs. P. C. Manuk and A. N. Das, for 
the Respondents. 

JUDGMENT. 

Miller, C« J. — The suit out of which 
this appeal arises was instituted by the 
plaintiff on the 4th May 1921, claiming 
rent from the defendants in respect of a 
holding of 7 bighas 5 c ottafo of laud in Patna 


for the years 1325 to 1327 Faslis and for 
the Pous and Chait kists of 1328 Fasli to- 
gether with damages at 25 percent, per 
annum. The rent was claimed at the rate 
of Rs. 252-13-0 per annum. 

The main defences to the action were (1) 
that the amount of rent recoverable was 
Rs. 102 per annum and that for the years 
1325 to 1327 Fastis, the rent at that rate had 
been deposited in Court under the provi- 
sions of s. Gl of the Bengal Tenancy Act 
and a receipt obtained under the provisions 
of s. G2, sub-s. (2) and that the rent claimed 
for 1328 Fasli was not payable until Bhado 
in that year corresponding to September 
192], which date had not arrived when 
the suit was instituted, and (2) that the 
suit was barred by limitation under the pro- 
visions of Sch. Ill, Art, 2 (a) of the Bengal 
Tenancy Act, having been brought more 
than six months after the date of service of 
notice of the deposit. 

It appears that in 1917 the plaintiff 
attempted to eject the defendants as tres- 
passers, but it was decided by the High 
Court in April of that year that the status 
of the defendants was that of non-occupancy 
raiyats. The rent then payable was Rs. 102 
per annum. On the 13th July 1917, the 
plaintiff filed in Court an agreement under 
the provisions of s. 46 of the Bengal Ten- 
ancy Act, for the payment of an enhanced 
rent at the rate of Rs. 379 per annum and 
on the ISth July 1917 (9th Sau-an 1324) the 
agreement was duly served on the defend- 
ants. The defendants refused to execute 
the agreement and on the 5th November 
1917 the plaintiff instituted a suit before 
the Munsif of Patna for ejectment of the 
defendants under s.4G (6) of the Act. Under 
the provisions of s. 46, sub ss. (6) to (10) 
if the raiyat refuses to execute an agree- 
ment tendered to him under the earlier 
provisions of the section and the landlord 
thereupon institutes a suit to eject him, the 
Court shall determine what rent is fair and 
equitable for the holding. If the raiuat 
agrees to pay the rent so determined he 

, he . ® ntltled , t0 remain in occupation 
of his holding at that rent for a term of five 
years from the date of the agreement but 
on the expiration of that term shall be liable 
to ejectment unless he has acquired a 
right of occupancy But if the raiyat does 
not agree to pay the rent so determined 
the Court shall pass a decree for ejectment 
and a decree for ejectment so passed sha I 
take effect from the end of the agricultS 



879 

WAJIHUNISSA BBOAM 
year in which it is passed. The suit foreject- 
men was not deeded by the Munsif until 
the 1th February 1930, when he found that 
a fair and equitable rent for the holding 

Rs - On the 12th February 

i.'-U. a notice was served on the defendants 
to accept, and pay the rent found to be fair 

1 I * not appear to 

have agreed to pay the rent at the rate 
found by the Munsif. The Munsif s judg- 
ment has not been produced before us but 
it may lie assumed that he passed a decree 
for ejectment in accordance with the pro- 
visions of s. 40 (8) of the Act, Xo steps, 
however, were taken to eject the tenants 
and they remained in possession without 
any agreement to pay the rent determined 
by the Court. I think the plaintiff was 
entitled to put them to their election but 
she failed to do so, and no agreement was 
come to by the tenants to accept the new 
rent determined by the Court until a year 
later as will presently appear. 

The defendants appealed from the 
Munsif s decision to the Subordinate Judge. 
On the 1 9th September 1920 the appeal was 
dismissed. The defendants then preferred 
a second appeal to the High Court and ap- 
plied for a stay of execution of the decree 
lor ejectment. They were in this difficulty 
that if they refused to agree to pay the 
rent found equitable, they would be liable to 
ejectment before the decision of the High 
Court on appeal. If they agreed to pay the 
rent found equitable they considered, right- 
ly or wrongly, that their appeal to the High 
Court could not proceed. In the result they 
agreed to pay the rent found fair and 
equitable by tiie Court stipulating that it 
should be subject to the result of their 
appeal then pending in the High Court. 
Their agreement is dated the 10th February 
1921, corresponding to the 18th Magh 1328 
Fasti. The appeal in the High Court was 
decided on the 3rd January 1923 the deci- 
sion of the lower Courts being affirmed and 
the appeal dismissed. Pendingthis litiga- 
tion the object of which was to lix a fair 
and equitable rent which the defendants 
could only refuse to pay under pain of 
being ejected, the defendants deposited in 
Court under the provisions ofs. 61 of the 
Act the rent due at the old rate, namely, 
Rs. 102 per annum, a short time after the 
expiration of each of the three years 1325 
to 1327 and notices of the deposit were 
served upon the plaintiff on each occasion 
shortly after the deposit was made. The 
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notices of the deposits for 1325, 1326 and 

75T S T ed ,n POa the Pontiff on the 

an ‘tl p iilh n 1!U ?’ 15th Member 1919 
and the 24th December 1920 respectively. 

the hist question for determination is 
lorn what date w the enhanced rent pay- 
able. The plaintiff contends that under s. 

(' SU V; S - ( , 7 / f h ? enhanced rent is payable 
from the 18th July 1917 when the agree- 
ment mentioned in sub-s. (1J was served 
upon the tenants. Sub-s. (7) reads as 
follows: If the raiyat agrees to pay the 
rent so determined" that is the fair and 
equitable rent determined by the Court in 
a suit for ejectment mentioned in sub-s. (6) 
lie shall be entitled to remain in occupa- 
tion of his holding at that rent for a term 
of five years from the date of the agreement 
under the conditions mentioned in the last 
foregoing section, unless he has acquired 
a right of occupancy." Her contention is 
that thedateof theagreement there mention- 
ed has reference to the agreement tendered 
to the tenant under sub-s. (1). It is urged 
that it would be unjust where the rent is 
below the fair and equitable rate and the 
landlord claims enhancement under the 
earlier clauses of the section to allow the 
tenant by refusing to pay an enhanced rent, 
to continue in possession at the old rate 
until a suit has been brought and a fair 
rent determined which, as in this case, 
might take along time, and that once the 
fair rent has been determined by the Court 
it should take effect from the date when the 
enhancement was first claimed and an agree- 
ment tendered under the earlier clauses of 
the section. The defendants, on the other 
hand, contend that the date of the agree- 
ment in sub-s (7) must refer to the earlier 
words of that sub-section which contem- 
plate an agreement by the raiyat to pay the 
rent determined by the court. They point 
out that the agreement mentioned in the 
earlier sub-ss. (1) to (5) is merely a docu- 
ment tendered to the raiyat for execution 
which he may or may not execute at his 
option and that in fact, until executed, it 
is no agreement at all, and that if sub-s. (7) 
intended to refer to the date when that 
agreement was tendered it would have said 
so. Moreover the document tendered would 
not bear any date until its actual execution. 
They further point out that under sub-s. (3) 
if the agreement referred to in sub-ss. (1) 
and (2) had been accepted and executed by 
the tenant it would not take effect until 
the commencement of the agricultural year 
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L 90 10,18 J * he should pay an enhanced rent if he 

refuses to accept it and renders himself 
liable to ejectment. The agreement in 
this case was dated the IUth 1-ebruary 1921 
and, in my opinion, the enhanced rent 
became payable from that date. The re 
suit is that unless the suit is barred by 
limitation the rent payable by the tenants 
was at the rate of Rs. 102 up to the 10th 
February 1921 which corresponds to lie 
18th Mayh 1328 Fasli and the rent payable 
after that date is at the rate of Rs. 25213-0. 

The learned Subordinate Judge considered 
that the enhanced rent was not claimable 
until the 3rd January 1923 when the 
High Court finally dismissed the appeal 
in the ejectment suit. But it seems clear that 
the enhanced rent is payable at the latest 
from the date when the raiyat agrees to 
pay the rent determined by the Court. 
Sub-section (7) does not in terms say from 
what date the enhanced rent should be 
payable. It merely states that the raiyat 


next following, and there is no reason for 
supposing that where a raiyat agiees to 
accept the equitable rent found by the Cour 
afte? a suit for ejectment, that agieemen 
should take effect from an earliei date than 
would have been the case had he accepted 
Z proposal put forward by the landlord 
before litigation took place. Moreover 
the agreement tendered under s. 16. sul^ • 

(1) was to pay rent at the rate of Ks. ■»» 
and it would be unjust that having refused 
to pay that rent, but afterwards hawn^ 
accepted a smaller rate determined by the 
Court, he should have to pay the enhanced 
rent from the date when the larger rate 
was unjustifiably demanded. Much nuj 
be said on purely equitable grounds as 
to what the law ought to be but 
we must interpret the _ section accord- 
ing to the natural meaning of the words, 
unless such interpretation would lead 
to a manifest absurdity which it may be 

presumed the Legisl.tura didno, mtend. ^ en ^dio remain in occupation 

It may be observed that • ^ holding at the enhanced rent for a 

MSon^ £blU* 

pancy'raiyal lv/thout litigation' The land- the' enhanced rent only arises by reason 

" t^ $£ .%"£ rpTslhl 1LTTA fact'that'the defendants 

proposal then the enhanced rent takes did not in fact agree to pay the enhanced 
effect from the beginning of the next rent until a much later date than that on 
agricultural year. If he does not accept which they might have been put to their 
it then the landlord may sue for ejectment, election appears to has e been due to the 

. a . 1 a • _ 


The sixth and subsequent sub-sections 
relate to the procedure to be adopted 
where a suit for ejectment has been brought. 
They provide that before ordering eject- 
ment the Court shall determine what is a 
fair and equitable rent. If the raiyat re- 
fuses to pay the rent so found then lie 
may he ejected, hut it seems perfectly 
clear that he would not be liable for any- 
thing more than the original rent up to 
the date when he was ejected. If, on the 
other hand, he agrees to pay the rent so 
determined he shall be entitled to remain 
in occupation of his holding at that rent 
for a term of five years from the date of 
the agreement. It seems to me clear that 
the date of the agreement there mentioned 
is the date when he agrees to pay the rent 
found by the Court. There would appear 
to be no more reason why he should pay 
that enhanced rent from an earlier date, 
if he accepts it, than there would be why 


failure of the plaintiff to insist upon her 
rights. She could have compelled the 
defendants to pay the new rent or submit 
to ejectment as soon as the Munsif’s decision 
was given unless the Court ordered a stay, 
which would only he granted on terms 
protecting the plaintiff’s rights. 

It remains to consider whether the claim 
is barred by the special limitation prescrib- 
ed in Schedule III of the Act If the limita- 
tion there prescribed applies to the facts of 
the present case then it is clear that the 
claim for rent for the years 1325 and 1326 
Fastis is time-barred for the notices of depos- 
it for those years were served on the 15th 
December 1918 and the 15thDecember 1919 
respectively. The notice of deposit of the 
rent for the year 1327 wasserved ou the 24th 
December 1920 and the learned Subordinate 
J udge considered that the claim for rent 
for that year was also barred. It appears to 
have escaped his notice, however, that the 
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PliSSi 

SHaS reUlih,t,h '™ ,fa ^‘ 

ca™ e ffSftes s^ 1 ;: 

not time-barred on the ground that the re- 
qmrements of s. 61 of the Bengal Tenancv 
Act were not complied with. The section 

Sl^hlA S * th S? ln certain . cases, Which are ap- 
plicable in the present instance, the tenant 

™lZZ nt to th ^?urt having Jurisdiction 
to enteitam a suit for the rent of his hold- 
ing an application in writing for permission 
to deposit in Court the full amount of the 
money then due. The application must state 
the grounds upon which it is made and shall 
contain certain particulars as to the name 
of the person to whose credit the deposit 
is to be entered and it shall be signed and 
verified in the manner prescribed by s 5 '? 
of the C. P C. Under s. 62, if the Court ac- 
cepts the deposit, it shall give a receipt for 
it under the seal of the Court and the re- 
ceipt so given operate as an acquittance 
for the amount of the rent payable by the 
tenant and deposited as aforesaid in the 
same manner and tothesame extent as if 
that amount of lent had been received 
by the person entitled to it. It is pointed 
out on behalf of the appellant that as the 
rent was not deposited until the end of the 
year, interest became payable from the 
dates of the different Lists in each year and 
the amount of interest was not deposited. 

It has been found that the rent was payable 
not at the end of each agricultural year but 
List by List and this is no longer disputed. 

It follows, therefore, that at the end of the 
years some interest would be due upon the 
unpaid instalments and as the interest was 
not deposited it is contended that the de- 
fendants cannot be taken to have made a 
valid deposit under s. 61 of the full amount 
of the money then due. The limitation only 
applies to cases where the deposit was made 
under s. 61 and if no deposit was made with- 
in the meaning of that section the limitation 
period cannot apply. The question for deter- 
mination is whether the deposit made in the 
circumstances stated was a sufficient com- 
pliance with the section. The learned 
Subordinate Judge considered that even if 
the amount deposited fell short of the sum 
actually due to the landlord at the date 
of the deposit it was a sufficient compliance 
with the section. In support of his finding he 
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i e viewed and the moaning and effect of th* 

section was considered at length The Court 

I * , tJ,at w here there has been a 
bo1 la J lde deposit in respect of the whole 
amount due at the date of the deposit and 
not merely in respect of a portion thereof 
he deposit is validly made under the sec- 
ion, even though it should turn out that 
the whole amount due had not been deposit- 

decided n V PmM ? that case "’as rightly 
ecided. The section appears to me to 

pi o vide for the case of a bona fide deposit 

of what the tenant considers to be the P full 

amount, of the rent due at the time of 

deposit. The deposit, however, must be in 

resSoct °n f f l i ie W1 ? le rent , due and not in 
respect of a portion only. It may well 

happen that there is some difference be- 
tween the landlord and the tenant as to the 

tTeTn^l r f nt - P ,T b J e - In such a oase 

the landlord might refuse to accept a sum 
winch he considers falls short of the rent 
payable. One of the cases to which the 
section applies is where the rent has been 
tendered to the landlord and he has 
refused to accept it or grant a receipt, 
lhat might well happen where there was a 
bona fide dispute between the parties as to 
the actual amount payable. In the present 
case the tenants were contending that the 
lent was due at the end of the agricultural 
year and not List by List. If they were 
right in that contention no interest would 
be payable upon the earlier Lists. The 
bona fides of the tenants in this case has not 
been impugned although the Court has 
decided that the rent was payable quarterly 
and not annually. It 6eems to me that the 
intention of the Legislature was that where 
a bona fide deposit has been made in respect 
of the whole rent due, then the matter must 
be decided by suit at the instance of the 
landlord within six months of the 
receipt of the notice. Under s. 62 a receipt 
given for the sum deposited acts as an 
acquittance to the extent of the amount 
deposited and the landlord can take the 
deposit out of Court and sue for the 
balance if he contends that the total 
amount due has not been deposited, and I 
think that the intention was that in such a 
case the dispute between the parties should 

(1) 25 Ind. Cas. 171; 19 C. W. N. 1143; 20 O.L J.153- 
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1 1 nnerate if the amount paid in 
were less by a few annas than the amount 
actually due and no valid acquittance con 
be given to the tenant. Again if the appel- 
lant’s contention be accepted jt 's d mcult 
to see in what case the period of limitat on 
prescribed would be effective for if the 
whole amount actually due must be paid 
in so as to create a valid deposit undei s. 
61, it follows that any suit by the landlord, 
whether brought within six months or at 
a later period to recover the lent, must 
prove infructuous and there is no necessity 
for prescribing a period of limitation. If, 
on the other hand, the deposit of a smal ei 
sum than that actually due is not a \ alid 
deposit within the meaning of the section 
again the limitation prescribed is of no 
effect. In my opinion the case of Sasi Bhusan 
Beil v. Umakanta Dey (1) was rightly de- 
cided and applies to the facts of this case. 

I think the claim for rent for the years ldJo 
and 1326 is barred by limitation and for the 
year 1327 the plaintiff is entitled to recover 
list by ki.it at the old rate of Rs. 102 with 
interest at m per cent, credit being given 
for the amount deposited. IV ith regard to 
the rent for the two kists of 1328 this is 
also recoverable at the old rate up to the 
10th February 1921 and after that date at 
the rate of Rs. 252-13-0 together with in- 
terest at 121 per cent. The defendants are 
willing that the amount paid into Court 
for the years 1325 and 1326, and which we 
are told is still in deposit, should be paid 
out to the plaintiff in satisfaction of the 
rent for those years notwithstanding the 
bar. There will, therefore, be an order that 
the sums deposited for the yearn 1325 and 
1326 be paid out to the plaintiff. She will 
also be entitled to take out of Court the 
deposit made for 1327 in part satisfaction 
of her claim for rent for that year. The 
decree of the lower Appellate Court will 
be varied in accordance with the decision 
above arrived at. The appellant has failed 
upon each of the main points argued 
before us but has succeeded in so far as 
the rent for 1327 is concerned and has 
succeeded in part as to the date from 
which the enhanced rent shall be payable. 
She has gained little advantage in so far 
as the rent for 1327 is concerned as this hns 
been found to be payable at the old rate 
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and the sum deposited could have been taken 
out of Court by her at any time. In the 
dreumstances I think that the parties 
should each bear their own costs of this 

appeal. w _ 

Macpherson, J.— I agiee. 

__ Decree varied 


MADRAS HIGH COURT. 

Secoxh Civil Appeal Xn. 834 of 1922. 
February 2. 1925. 

Present — Mr. Justice Venkatasubba Rao. 

V. K. MUHAMMAD BATCHA SAHIB 
—Appellant 
versus 

arusaohallkm chettiar- 

Plaintiff-Respoxdext. 

Evidence Act 1 / of IS? 2), ss. 92, I IS- Sales, two of 
same proixrty—Firit r end" attesting second sale-deed 
— Disclaimer of purchase— Estoppel— S. 92, applied - 

^The doctrine of estoppel is that if a man either by 
words or by conduct has intimated that lie consents to 
an act which has been done, and that he will offer no 
opposition to it, although it could not have been law- 
fully done without his consent, and he thereby induces 
others to do that from which they otherwise might 
have abstained, he cannot question the legality of 
those who have so given faith to his words or to the 
fair inference to he drawn from his conduct, (p. $76, 

Cairncro/s v. Larimer, (I860) 3 Macq. H. L. 827 at p. 
829; 7 Jur. (x. s.) 119; 3 L T. 130; 123 U. It. 906. ro- 

Thc terms of a. 115 of the Evidence Act did not 
enact as law in India anything different from the 
law of England on the subject of estoppel, [p. $77, col. 

\vhcre a vendee of property subsequently attests a 
sale-deed relating to the same property executed by 
his vendor in favour of another person, he holds out 
that the sale-deed in his own favour was inoperative, 
and that lie is willing that the property should be 
dealt with as if it were, at the absolute disposal of 
his vendor, and if a third person on the faith of this 
representation purchases that property from the 
vendor, the vendee, making the representation is 
estopped from claiming title to the property, [p. 876, 
cols. 1*2] . 

In such a caso as the above, there is no conflict 
between s. 92 and s. 115 of the Evidence Act. There 
is no question of tho admission of any oral evidence 
to rescind tho earlier sale. The question siranly is 
whether or not there was a representation made mid 
acted upon. [p. 877, col. 1 ] 

Sections 02 and 1 15. Evidence Act, deal with two 
entirely different topics. When a party seok9 to give 
evidence of a subsequent oral agreement modifying 
the terms of the writton grant, he puts forward that 
agreement as true and relies upon the truth of that 
agreement. In the case of an estoppel, tho party who 
pleads it does not profess to show that the repreeenta- 


# 
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tion made is true. On the contrary, his case very 
probably is that the representation is false hut that 
the person who made it should not be allowed to show 
that it is false, [p. 877, col. 2.] 

Second appeal against a decree of the 
District Court, Coimbatore, in A. S. No. 65 
of 1921. preferred against that of the Court 
of the Additional District Munsif, Coimba- 
tore, in 0. 8. No. !)57 of 191!). 

Messrs. C. S. Venkatncliariar and K. G. 
Babu lino, for the Appellant. 

Mr. T. M. Krishnaswami Iyer, for the 
Respondent. 

JUDGMENT. — The facts are compli- 
cated and as the Munsif has set them out 
clearly in his judgment. I do not propose 
to state them again. The 1st defendant was 
the owner of the property in dispute. On the 
1st of August 1919, she executed a sale- 
deed in favour of the 2nd defendant (Ex. ID. 
On the 10th of September 1919, she execut- 
ed a sale-deed in favour of the plaintiff 
Ex. C. The contest is now between the 
plaintiff and the second defendant. The 
question is shortly, whose sale-deed is to 
prevail ? 

The conveyance in favour of the 2nd 
defendant being earlier in date would, 
in the ordinary course, take precedence. 
On behalf of the plaintiff it is urged that 
the conduct of the 2nd defendant created 
an estoppel and that he is precluded from 
relying upon his sale-deed. The 2nd de- 
fendant treated the sale in his favour as 
cancelled, but under s. 92 of the Indian 
Evidence Act, the subsequent agreement 
rescinding the sale cannot be proved. The 
question then is, did the 2nd defendant by 
any representation or by conduct amount- 
ing to representation induce the plaintiff to 
purchase the property parting with valuable 
consideration ? The effect of the finding of 
the Courts below is that the conduct of the 
2nd defendant was of an unequivocal 
character and that the plaintiff was thereby 
misled. This is a question of fact and the 
finding must be accepted in second appeal. 
Even apart from this, I am satisfied that 
the finding is correct. It is unnecessary 
to narrate the circumstances which give 
rise to the plea of estoppel. The outstand- 
ing facts that are relied upon by the plaint- 
iff in this connection are, that the 1st 
defendant with the concurrence of the 2nd 
defendant agreed on the 5th of September 
to sell the property to the 7th defendant, 

that an agreement o^ 

executed and that the defendant giYing 
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up his rights under his own conveyance, 
attested the agreement to sell. The 2nd 
defendant thus held out that the sale in 
ms own favour was inoperative, that the 
1 st defendant still continued to be the 
owner of the property, that she had authority 
to dispose of it and that the 2nd defendant 
was willing that the property should be 
dealt with as if it was at the absolute dis- 
poial of the 1st defendant. In short, the 
2nd defendant’s conduct amounted to a 
representation that although he took a 
conveyance, the 1st defendant remained the 
owner of the property. The Courts below 
have also held believing the plaintiff him- 
self on this point that he was induced to 
purchase the properly by this conduct on 
the part of the 2nd defendant I agree 
with this conclusion. Can the 2nd defend- 
ant now turn round and say that he was 
on the date of the sale to tlie plaintiff, the 
owner of the property. I think not. In 
Sarat Chunder Dcy v. Gopal Chunder Laha 
(1), their Lordships of the Judicial Com- 
mittee made the following observations:— 
" What the law and the Indian Statute 
mainly regard is the position of the person 
who was induced to act; and the principle 
on which the law and the Statute rest is, 
that it would be most inequitable and 
unjust to him that if another by a repre- 
sentation made, or by conduct amounting 
to a representation, lias induced him to act 
as he would not otherwise have done, the 
person who made the representation should 
be allowed to deny or repudiate the effect 
of his former statement, to the loss and 
injury of the person who acted on it." 

Their Lordships quote the following pas- 
sage from the judgment of Lord Chanceller 
Campbell in the case of Cairncross v. 
Lorimer (2): — 

“ The doctrine will apply, which is to be 
found, I believe, in the laws of all civilised 
nations, that if a man either by words or 
by conduct has intimated that he consents 
to an act which has been done, and that he 
will offer no opposition to it, although it 
could not have been lawfully done without 
his consent, and he thereby induces others 
to do that from which they otherwise might 
have abstained, he cannot question the 
legality of the act he had so sanctioned to the 
prejudice of those who have so given faith to 

(1) 20 C. 296; 19 I. A. 203; G Sar. P. C. J. 221; 10 
Ind. Dec. (s. s.) 201 (P. C.). 

(2) (18C0) 3 Macq. H L. 827 ut p. 629; 7 Jar. (x. s ) 
149; 3 L. T. 130; 123 R. R. 90G. 
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his words, or to the fair inference to he 
drawn from his conduct. 

Their Lordships also held that the terms 

of s. 115 of the Indian Evidence Act did 
not enact as law in India anything different 
from the law of England on the subject of 

estoppel. . , . , 

I am clearly of the opinion that the -na 
defendant cannot be allowed to deny that 
the 1st defendant was the owner of the 
property and was competent to dispose of 
it. I may observe that we are not concerned 
with the 7th defendant who does not put 
forward any claim. 

For the appellant, it was strenuously 
argued that to give effect to the doctrine of 
estoppel would be tantamount to abrogating 
s. 92 of the Indian Evidence Act. I cannot 
follow this argument. 1 am not asked to 
admit evidence of any subsequent agree- 
ment to rescind the original sale. Under 
s. 92, the existence of such agreement cannot 
be proved. The question would arise in this 
way under that section. If the 2nd defend- 
ant proves by the production of the sale- 
deed that he is the owner of the property, 
no evidence can be given of a subsequent 
oral agreement on his part to rescind the 
sale. But, in the present case, the plaintiff 
does not rely upon any subsequent agree- 
ment. What he says in effect is, the 2nd 
defendant’s conduct amounted to a certain 
representation and he acted upon it. Did 
he or did he not make that representation? 
This is the point to be decided. If he did 
make the representation and the plaintiff was 
misled by it and acted upon it, estoppel 
can be successfully pleaded. The Court 
is not called on to look at the conveyance 
in favour of the 2nd defendant at all. It 

is. not in the least degree concerned with 

it. Neither it is necessary to look at the 
sale-deed nor to admit evidence of an agree- 
ment to rescind the sale. In fact the issue 
which the Court will, have to decide is 
whether or not a representation was made. 
Considerations pertaining to the sale-deed 
.are extraneous to this issue. Until the 
question of estoppel is decided against 
the plaintiff, there will arise no 
occasion to consider the applicability 
of s. 92 of the Indian Evidence Act. I find 
absolutely no conflict between ss. 92 and 
115, The case in Pichammal v. Ponnambala 
Bhatter fi) cited by the appellant’s learned 
Vakil is distinguishable and the observa- 

(3) 15 Ind. Caa, 326. 
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tions relied on are obiter. There is another 
way of looking at the question. W hen a 
party seeks to give evidence of a sub- 
sequent oral agreement modifying the 
terms of the written grant, lie puts for- 
ward that agreement as true and relies 
upon the truth of that agremeent. In the 
case of an estoppel, the party who pleads 
it does not profess to show that the repre- 
sentation made is true. On the contrary, 
his case very probably is that the repre- 
sentation is false but that the person who 
made it should not be allowed to show 
that it is false. Sections 92 and 115 deal 
with two entirely different topics and I am 
unable to discover any conflict between the 
two. 

In dealing with the question whether a 
transaction amounted to a sale or a mort- 
gage, Melvill, J., in the course of his judg- 
ment in Paksu Lakshman v. Govinda Kanji 

(4) observed thus 

“If the holder of an absolute bill of sale 
were not only to allow the vendor to 
remain in possession, but were to take 
interest from him on the alleged purchase 
momey, or allow him to go on improving 
the property, I conceive that any Court 
would hold that the so-called vendee was 
estopped from enforcing his bill of sale. 
The answer to him would be, not that his 
conduct was evidence of an oral agreement 
converting the sale into a mortgage, but 
that, whether there had been such an agree- 
ment or not, he had by his conduct led 
the defendant to believe that he would 
treat the transaction as a mortgage, and 
that, on the strength of such belief, 
the defendant had been induced to pay 
money which he would not otherwise have 
paid, and that under such circumstances 
the plaintiff was estopped from denying 
that the original transaction was one of 
mortgage. In such a case it is clear that 
evidence of conduct would be strictly ad- 
missible under s. 115 of the Indian Evi- 
dence Act.” 

It has been suggested by the appellant’s 
Vakil that the view of Melvill, J.. was over- 
ruled in Maxing Kyin v. Ma Shwe La (5) 
and that, therefore, the passage extracted 
above from his judgment cannot be taken 

(4) 4 B. 504; 5 Ind. Jur. 527; 2 Ind. Dec, (x. s.) 
903. 

(5) 42 Tnd. Cos, G42; 45 0. 320; 15 A. L. J. 825- 33 

M. L. J. 648; 3 P. L. W. 185; 6 L. W. 777; 22 Q, W 
N 257: 23 M. L. T. 36; 27 O. L. J. 175; 20 Bom L R 
278; (1918) M. W. N. 300; 9 L. B. R. 114; 11 Bw L T 
21; 44 I. A. 236 (P. C.). ' ‘ 
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as stating the law correctly. Whatever 
may be later view of the law on the point 
expressly decided by Melvill, J., 


1 cannot 

agree that the particular passage referred 
to above does not correctly state the rule 
of estoppel. 

I am clearly, therefore, of the opinion 
that the plaintiff must succeed on the ques- 
tion of estoppel. 

The case may be considered from still 
another point of view. The 2nd defendant’s 
conveyance was exectued on the lstof August 
1919 but was not immediately registered. 
Misled by the conduct of the 2nd defend- 
ant (conduct to which I have already re- 
ferred), the plaintiff himself took a sale 
deed on the 10th September and got it 
registered on the 11th. The 2nd defendant 
ignoring what had happened and with the 
fraudulent object of enforcing the sale in 
his own favour, then presented his convey- 
ance for registration on the 13th of Septem- 
ber and got it registered on the 20th of 
October. The effect of registration is to 
confer validity on the document from the 
date of its execution. Is the 2nd defendant 
then to be allowed to rely upon his own 
fraudulent conduct to give his conveyance 
preference over the sale-deed of the plaint- 
iff executed later but registered earlier ? 
For this reason also, the plaintiff is entitled 
to succeed. 

There is just a minor point which has 
been raised by the appellant and relates 
to the discussion of Issue No. Ill in the 
Munsif’s judgment. The 2nd defendant 
admittedly paid Rs. 350 and he will be 
entitled to that sum. Rs. 350 will be accord- 
ingly substituted for Rs. 227-3-7. The judg- 
ment of the lower Appellate Court will be 
modified to that extent. The second appeal 
in other respects fails and subject to the 
modification above is dismissed with costs. 


This second appeal having been posted 
again to be spoken to this day the Court 
delivered the following 
JUDGMENT.— The second appeal is 
now posted for being spoken to. There is 
no objection to the second appeal being 
dismissed without any reservation of the 
nature contained in the last paragraph of 
my judgment. 

The second appeal is, therefore, dismiss- 
ed with costs. . 

v. m. v. Appeal dismissed. 

N. H. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 388 of 1924 
March 12, 1925. 

Present: J ustice Sir Ewart Greaves, Kt., 
and Mr. Justice Cuming. 

UPENDRA MOHON ROY CHOUDHRI 
—Objector— Appellant 
versus 

NARENDRA MOHON ROY 
CHOUDHRI and another— Petitioners— 
Respondents. 

Lunacy Act (IV of 1912), s. 65— Person of unsound 
mind-Finding as to incapacity to manage himself 
and his affairs, whether necessary— Person of weak 
memory, whether of unsound min'd and incapable of 
managing himself and his affairs. 

Under s. 65 of the Lunacy Act what the Court has 
to decide is whether the person before it is of un- 
sound mind and is incapable of managing himself and 
his affairs, and it is open to the Court to find under 
that section that a man is of unsound mind so as to 
be incapable of managing his affairs but that lie is cap- 
able of managing himself and is not daugerous to him- 
self or to others, [p. 879, cols. 1 A 2.] 

A person whose mental condition has been affected 
by a stroke of paralysis as a result of which his 
memory has become seriously defective but who is 
able to answer questions with regard to his family 
and his estate with a certain amount of intelligence 
cannot be said to be of unsound mind and incapable of 
managing himself and his affairs within the meaning 
of s. 65 of the Lunacy Act. (p.879, col. 2; p. 880, col. l.J 

Appeal against an order of the District 
Judge, Khulna, dated the 23rd of Septem- 
ber 1924. 

Dr. Basak and Habu Radhika Ranjan 
Guha, for the Appellant. 

Dr. Mitter and Babu Nerodc Bandhu. Roy, 
for the Respondents. 

JUDGMENT. 

Greaves, J.— This is an appeal from 
an order of the District Judge of Khulna, 
dated the 23rd September 1924, whereby he 
found that the appellant before us was of 
unsound mind and incapable of managing 
his affairs. The learned District Judge 
came to this conclusion upon the evidence 
of the Civil Surgeon of Khulna which 
was to the effect that the appellant was not 
in a sound condition and that he was 
suffering from a great deficiency of memory 
and from general weakening of mental 
faculties and this witness further states 
that he put many questions to the appellant 
and he could not in all cases give rational 
answers; and he further states that he came 
to the conclusion at which he arrived 
because he found great deficiency of memory 
and general weakening of mental faculties 
and he states the various questions that he 
put to the appellant in the course of his 
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examination. It appears that the appellant himself and his affairs and under the pro- 


was under the observation of this gentle- 
man for a considerable period and that he 
examined him some seven times in all. This 
witness further states that the appellant 
had no reasoning faculty and that his mind 
was not sound and that he was not able to 
manage his properties. 

There was, further, the evidence of the 
appellant’s wife Haridasi who states that 
the appellant had no power of understand- 
ing and could not say anything coherently 
and that he was like an inert mass and 
could not give any opinion after proper 
consideration. 

There was also the evidence of a son of 
the appellant, Narendra and he states that 
his father’s head was in a deranged con- 
dition since he had a stroke of paralysis 
and that he had no power to look after his 
health or his estate. He further states 
that the appellant did not like visitors, 
could not speak, would weep and call dead 
people. 

The Pleader Promotha Nath Dutta in 
his evidence stated that the mental condi- 
tion of the appellant was not good and that 
he could not recognise known men and 
that he had lost his memory and he speaks 
of seeing the appellant in a rude 
condition. Two other Doctors, on the 
other hand, gave evidence to the effect 
that the appellant was not of an unsound 
mind. One of them, Babu Satis Chandra 
Ghose, states that he thought the answers 
to the questions that he put to the appel- 
lant were sound and he says that he did not 
find any defect and that the appellant had 
a power to exercise judgment although his 
memory was impaired. The other Doctor is 
Phani Bhusan Roy who states that the 
appellant gave proper replies to the ques- 
tions that he put to him and that the 
appellant also put intelligent questions to 
him. He further states that he noticed 
besides physical defect partial loss of 
memory probably due to paralysis combined 
with the old age of the appellant. This 
was the evidence which was before the 
District Judge when he arrived at the 
conclusion to which we have already 
referred and the question which we have 
got to decide in this appeal is whether 
the conclusion of the District Judge was 
well-founded. Under the present Lunacy 
Act what the Courts have got to decide is 
whether the person before them is of un- 
sound mind and is incapable of managing 


visions of s. 05 of the Act it is open to 
the Courts to find that a man is of un- 
sound mind so as to be incapable of manag- 
ing his afliairs but that he is capable of 
managing himself and is not dangerous to 
himself or to others. But what is to be 
borne in mind is that in order to arrive 
at the conclusion at which the District 
Judge has arrived it i9 necessary to find 
that the person is both of unsound mind 
and incapable of managing himself and 
his affairs. This was pointed out by a 
Division Bench of this Court in the case 
of Mazahar-ud-din Khan v. Sera j ltd din 
Khan (1). That was a case under the 
Lunacy Act of 1858, Act XXV of 1858. 
But the words there in s. 2 are very 
much the same as in the present Act, 
namely, that the object of enquiry is 
to find whether the person was of an 
unsound mind and incapable of managing 
his affairs. The only difference, therefore, is 
that under the Act of 1912 you have to 
ascertain whether the person is of an 
unsound mind and incapable of managing 
himself and his affairs. Wewerereferrred to 
a Bombay case in the courseof the argument 
In the matter of Coivasji Beramji Lilaoovala 
(2). That was a case under the Act of 1858 
and Mr. Justice Latham there came to the 
conclusion that the term "unsound mind" 
comprehended imbecility, whether congeni- 
tal or arising from old age as well as lunacy 
or mental alienation resulting from disease. 
When the matter first came before this 
Court we read the evidence and the judg- 
ment of the learned District Judge and 
we came to the conclusion that it would 
be better that we should see the appellant 
ourselves. The appellant was accordingly, 
produced before us yesterday in the pre- 
sence of the learned Advocate who ap- 
peared on his behalf and we put various 
questions to him in order that we could 
ascertain for ourselves as also upon the 
evidence whether the conclusion of the 
District Judge was correct and speaking 
for myself, after having seen the appellant 
I am not prepared to find that he is a 
person of an unsound mind and incapable 
of managing himself and his affaire within 
the meaning of these words as used in 
the Act of 1912. There is no doubt, we 
think, that the mental condition of the 
appellant has been affected by the stroke 

(l) 4 C. L. J. 115. 

W 7 B. 15; 7 lad. Jur. 200; 4 lad. Dec. (x. s.) 11, 
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of paralysis from which he suffered and 
both owing to this and owing to his age 
his memory lias, no doubt, been seriously 
affected and as has been pointed out 
to us he was unable to recognise either 
here or in the other Court his son-in- 
law and other relatives and appa- 
rently, the names of some his daughters 
escaped his memory. But he was able to 
answer questions with regard to his estate 
with a certain amount of intelligence and 
also questions with regard to his family 
and having regard to the evidence which 
was before the District Judge and which 
was read to us coupled with what we have 
gathered from the questions which were 
addressed to the appellant we think that 
the District Judge was not justified in 
the conclusion at which he arrived and the 
order which he made. We are not satisfied 
that the appellant is of unsound mind and in- 
capable of managing himself and his affairs 
and the result is that we discharge the 
order of the District Judge. The manager 
appointed will be discharged after passing 
his accounts and he will hand over the pro- 
perty to the appellant. 

Let the record be sent down at once. 

Cuming, J.— I agree. 

z. k. Appeal allowed. 
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Second Civil Appeals Nos. 1489 and 1490 

of 1922. 

April 15, 1925. 

Present:— Mr. Justice Phillips. 
MUTHUKARUPPA MUTHIRLIN 
and others— Plaintiffs— Appellants 

versus 

SIVABHAGYATHAMMAL and others— 
Defendants— Respondents. 

Hindu Law— Will— joint tenancy— Second appeal— 
Question of fact. 

A joint tenancy is not unknown to Hindu Law. Ip. 
881, col. 1.) 

Venkayyamma Cam v. Venkataramanayyamma 
Bahadur Gam. 25 M. 678 at p. G87; 29 I. A. 156: 7 C. 
W N 1; 12 M. L. .1. 299; 4 Bom. L. R. 657; 8 Sar. P. 
C.' J. 286 (P. C.), followed. 

Joaeswar Karain Deov. Ram Chandra Dull , C. 
G70; 2.1 1. A. 37; 7 Sar. P. C. J. 13; 6 M. L. J. 75; 12 
Ind. Dec. (n. s.) 445 (P. C ), distinguished. 

A Hindu testator can create a joint tenancy by 
Will The question of the testator's intention has to 
he considered with reference to the language of the 
Will ami the circumstances of each particular case. 

^ The finding as to whether a Will creates a joint 
tenancy or a tenancy-in-common is one of fact and as 


V. SlVABHA GYATEAMMAL. [90 I. C. 1925] 

su, li it cannot be challenged in second appeal, [p.861, 

vOI. ■. I 

Second appeal against the decrees of the 
District Court, Trichinopoly, in Appeal 
Suits Nos. 229 and 211 of 1921, preferred 
against those of the Court of the Subordi- 
nate Judge, Trichinopoly, in 0. S. Nos. 108 
of 1918 and 84 of 1919 respectively. 

Mr. A'. Rajagopalachariar, for the Appel- 
lant. 

Mr. K. G. Srinivasa Iyer, for the Respond- 
ent. 

JUDGMENT. 

In S. A. No. 1489 of 1922. 

The question at issue in this appeal 
is the construction of the Will of one 
Vythi Muthirian whereby he left his pro- 
perty to his senior wife and her daughter 
and to his junior wife, the first two being 
bequeathed a larger portion of the property 
than the latter. The question now is whether 
the senior wife and her daughter took the 
property as joint tenants or as tenants in- 
common, the plea that they only took a life 
estate not being seriously pressed before me. 

The District Judge has considered the 
language of the Will and the circumstances 
in which it was executed and has come to the 
conclusion that the bequest was to the wife 
and daughter as joint tanants. It is now 
contended for the appellants that this find- 
ing cannot be sustained as it is opposed to 
the decision of the Privy Council in Joge- 
swar Narain Deov. Ram Chandra Dull (1). 
In that case, in which there was a Will of 
a somewhat similar nature, it was held that 
the legatees, mother and son, to whom a 
joint bequest was made took the property 
as tenants-in-common and not as joint 
tenants. I may here point out that in the 
Will under consideration in that case there 
were words of inheritance used after the 
bequest and there were no special circum- 
stances to guide the Court in arriving at the 
intention of the testator. A case of this 
Court reported as Vydinada v. Nagammal 
(2) wasoverlued. In that case the bequest 
to a nephew and to his wife was held to 
constitute a joint tenancy. The Judicial 
Committee overruled that decision on 
the ground that this High Court was 
not justified in importing into the construc- 
tion of a Hindu Will an extremely technical 
rule of English conveyancing and also on 
the ground that under the English Law a 

(1) 23 C. 670; 23 I. A. 37; 7 Sar. 1’. C. J. 13; 6 M. L. 
J. 75; 12 Ind. Dec. (N. s.) 445 (P. C.). 

(2; 11 M 258; 12 Ind. Jur. 455; 4 Ind. Dec. (.v. s.) 
179. 
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conveyance by one joint tenant operates as 
a severance. In addition there is a dictum 
of their Lordships upon which the appel- 
lants now rely and that is the “principle of 
joint tenancy appears to be unknown 
to the Hindu Law except in the case of 
a co-paicenarv between members of an 
undivided family." If that were a strictly 
accurate statement of Hindu Law and 
treated as an invariable preposition of law, 
there would be a very strong presump- 
tion that a bequest to two persons who are 

not members of an undivided familv would 

* 

not constitute joint tenancy, and such a 
presumption could only be rebutted by 
special words creating such joint tenancy. 
It, however, appears that this statement 
treated as a broad statement of law is not 
strictly accurate. As is pointed out in a 
subsequent case Vcnkajjamma Garu v. 
Venkataramanayyamma Bahadur Garu (3) 
by their Lordships there are instances of 
Hindus taking property jointly who are not 
co-parceners of a joint Hindu family. It 
was there recognised that widows succeed 
jointly, as also daughters, and it has also 
been held that this is the case with daughter's 
sons. Joint tenancy is not, therefore, un- 
known to Hindu Law and consequently there 
is not the same difficulty in inferring that 
such an estate has been created as if such 
an estate were entirely unknown to Hindu 
Law. There is a case reported as Xarpat 
Singh v. Mahomed Ali Hussain Khan (4) 
which is opposed to the decision in Joges- 
warNarain Deo v. Ram Chandra Dutt (1) 
and is not expressly overruled bv the latter 
and consequently I think it must be taken 
that the latter is to be read solely with 
reference to the facts of that particular 
case and not as laying down a principle that 
no joint tenancy can ever be created by a 
Hindu testator without specific words to 
that effect. If that is conceded, as I think 
it must be, then the question of the testator’s 
intention has to be considered with refer- 
ence to the fact of each case. Here the learned 
District Judge has considered the language 
of the document and the fact that provision 
was made for one wife and her daughter 
apart from the second wife, for whom provi- 
sion was also made, and that provision was 
made for the joint payment of debts by the 


(3) 25 M. 678 at p. 687; 2.0 I. A. 156* 7 C W V i- 
(P. C.) L ’ J ‘ 29#i 4 B ° m ‘ L * R ’ 657; 8 ^ ar - p * 0. 286 
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mother and daughter, and also other con- 
siderations specified in his judgment and has 
come to the conclusion that the testator did 
intend to create a joint estate in the mother 
and daughter, to which the survivor would 
succeed. This question of intention is one 
of fact and so long as the Judge makes no 
inferences which are not justified in law the 
finding of intention is one which cannot be 
interfered with in second appeal. Assuming 
that the testator could create a joint tenancy, 
the question of whether he did so by his Will 
and intended to do so is one of fact. I am 
not prepared to say that the District Judge's 
finding is wrong and accordingly the appeal 
must be dismissed with costs. 

Ix S. A. No. 1490 of 1922. 

This case follows' the connected case 
and is dismissed with costs. 

n. h. Appeal dismissed. 
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February 5, 1925. 
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Mr. J ustice Venkatasubba Rao. 

^ ALLURU APPALASURI and others — 
Defendants Nos. 2 to 4— Appellants 

versus 

SASAPU KANNAMMA NAYURALU 

—Plaintiff— Respondent. 

. Hindu Law Co-widows — Xa t u re of estate— Parti- 
lion, right of— Survivorship— Alienation by one widow 
—A ecessity— Reversioner , , whether bound-Civil Pro- 
cedure^ ode (Ac, \ of im\0. VI, r. 17-Amendment 
of plaint— Subsequent events, whether can be taken 
notice of. 

One of two Hindu co-widows who have inherited 
the properties of their husband cannot alienate the 
share of the other even for purposes beneficial to the 
e-te ">t hem t the consent of such other, [p. S81, 

m Kahwnasundaram Pillai v. Subba Moopanar U 

S.W5t v - 

estates, it cannot be divided so as to create ZtII 1. 
estates, such that each sharer is the Ser oT h ? 

a,h - ,he " vmiw * r,s it 

Such partition as is permissible is merely for fh„ 
convenience of enjoyment bv the widow!- ini “ 
be of two kinds (a) so as to last during the lfimTu 
both the widows, (hi so as to hinrl 
death of all of them, h the latter ^ 'i* 
mtarctoWor, ttamher without Z 
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property, it passes to the heirs of her private property 
and not to the other co-widow or their reversioners, 
[p. 885, col. 1.] 

Ridnamma v. Venkataramappa, 3 Jl. H. C. R. 26S, 
dissented from. 

.There can be no survivorship if the partition is 
of the second kind. But it it is of the lirst kind, it 
cannot affect the right of survivorship of the other. 
I it id. j 

One of the co-widows can alienate her share which 
may be defined or undefined according as there is a 
partition or not. If the alienor dies before the co- 
widow, the alienation ceases to be operative if there 
is no partition or if the partition is of the first kind, 
the property goes to the co-widow by survivorship. 
But if the partition is of the second kiud, the property 
continues to be enjoyed by the alienee until the other 
co-widow dies. [i&ii/.J 

Except in the case of an alienation for the limited 
purposes mentioned above, i.e., during the lifetime of 
the alienee, in a partition of the first kind, or during 
the lifetime of all the co-widows, in a partition of the 
second kind, there can be no alienation by a widow of 
her interest and whether there is necessity or not, an 
alienation by one co-widow cannot bind the rever- 
sioners. [p. 8e5, cols. 1 & 2.] 

If an alienation for necessity is to bind the rever- 
sioners, all the co-widows must join in it. [p. 885, 
col. 2.] 

[Case-law reviewed.] 

Where one of two co-widows alienates certain pro- 
perties of her husband for discharging a simple money- 
decree-debt, payable by him, the other widow in a 
suit against the alienee for possession after the death 
of the alienating widow, is entitled to an uncondi- 
tional decree and is not bound to pay the amount 
utilised for discharging the husband's debt. [p. 886, 
col. 1.1 

It is well-settled that events that happen even after 
the filing of a suit, including those that add to the 
title of the plaintiff, inav be taken notice of. [p. 886, 
col. 2.] 

The discretion in allowing an amendment of a 
plaint ought not to be exercised when there is a 
change of jurisdiction, when there is a great delay in 
making the application or if a fresh enquiry on other 
facts is necessary, but when these features do not 
exist, the amendment ought, as a general rule, to be 
allowed so as to avoid multiplicity of proceedings, 
[p. 887, col. 1.] 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Vizagapatain, in A. S. No. 439 of 1921, 
(A. 8. No. 378 of 1921), on the file of the 
District Court, Vizagapatam, preferred 
against that of the Court of the District 
Munsif, Ranjam, in 0. S. No. 100 of 1916. 

Mr. Y. Suryanarayana, for the Appellants. 

Mr. B. Jayannada Dues, for the Respond- 
ents. . , 

JUDGMENT.— This second appeal 

arises out of a suit by one of two Hindu 
widows for partition of her husband's pro- 
perty and possession of a share. The 1st 
defendant is the co-widow and she sold a 
part of the property under Ex. IV to the 
2nd defendant who married the daughter 
pf a deceased co-wife of plaintiff and 1st 
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defendant, and another part to the 3rd 
defendant under Ex. VI. The 4th defend- 
ant is the undivided brother of the 3rd 
defendant. The 1st and 2nd defendants 
lived in the same house. The District 
Munsif decreed the suit. On appeal, the 
Subordinate Judge remanded the suit for 
fresh trial. On remand, the District Munsif 
again passed a decree in favour of the 
plaintiff. In the interval, the 1st defendant 
died. There was again an appeal to the 
Subordinate Judge. The plaintiff prayed 
for an amendment of the plaint and prayed 
for possession of the entire estate as the 
result of 1st defendant's death. The 
amendment was allowed. The Subordinate 
Judge granted a decree to the plaintiff for 
possession of the entire property. 

The defendants Nos. 2 to 4 appeal. 

The portion of the case relating to the 
alienations in favour of the defendants 
Nos. 3 and 4 has not been seriously pressed 
and the other portion relating to the 2nd 
defendant has been fully argued. 

The Subordinate Judge found that out of 
the Rs. 600 for which Ex. IV was executed, 
Rs. 516 was utilized to discharge a decree 
obtained by D. W. No. 6 against the hus- 
band (Ex. V). If the sale was effected by 
both the widows, it would have been for 
purposes beneficial to the estate and, there- 
fore, binding on the daughter and other 
reversioners. The appellant’s Vakil con- 
tended, relying on Kalliyanasundaraui 
Pillai v. Subba Moopanar (1) that the sale 
ought to be upheld against the plaintiff. 
In Sri Gajapati Radhamxni v. Maharani 
Sripusapati Alakajesuari (2) and Vadali 
Mamidigadu v. Kctipalli Ramayya (3), it 
was held that one of two co-widows cannot 
alienate the share of the other even for 
purposes beneficial to the estate without the 
consent of the other. The decision in Kalli- 
yauasundaram Pillai v. Subba Mooapanar 
(1) decided by Benson and Bhashyam 
Iyengar, JJ., (the same Judges who decided 
Vadali Mamidigadu v. Kotipalli Ramayya 
(3) is apparently inconsistent with this but, 
on a careful examination of the judgment, 
it seems to me that the Judges were of 
opinion, on its facts, that the senior widow 
was recognised as a manager or agent of 
the other. Such an inference can be made 
only in case where there is no known 

(1) II M. L. J. 139. 

(2) 16 M. 1; 19 I. A. 181; 17 Ind. Jur. 36; G Bar. T, 
C. J. 1; 5 Ind. Dec. (k. s.) 709 (P. C\). 

(3j 26 M. 334. 
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hostility between the widows and is not 
possible when the widows are hostile to 
each other as in this case. We, therefore, 
agree with the Courts below in holding 
that Ex. IV is not binding on the plaintiff's 
half share. 

The next point that has been argued in 
the case is that Ex. IV is at least binding 
on the 1st defendant's half share. The 
appellants rely on the unreported judg- 
ment of this Court in A. S. No. 166 of 1922. 
The position of two co-widows or two 
daughters has been the subject of con- 
sideration in several decisions of the various 
High Courts and the Privy Council. In 
Ridnamma v. Venkataramappa (4), Bittles- 
ton, C. J., and Ellis, J., observed: “Upon 
the death of the husband, the widows be- 
came jointly entitled; and that they might 
agree to divide the estate and hold separate- 
ly distinct shares of it during their 
joint lives. We are not prepared to say 
they might not enter into such an agree- 
ment as would bind each to an absolute 
surrender of all interest in the other's 
share, so as to let in the next heirs of the 
husband immediately upon the death of that 

other One obtained a decree against the 

other for a division.... It dealt only with the 
joint estate, and the joint estate ceased on 
the death of Krishnamma. Then the whole 
estate of the husband vested in the surviv- 
ing widow; and neither Krishnammas 
claim for division nor the decree for division 
could touch that." In another case, Jijoyi- 
amba Bayi Saiba v. Kamakshi Bayi 
Saiba (5), Scotland, C.J., and Ellis, J., 
observe at page 452*: “Now the right as 
contended for on behalf of the appel- 
lants, namely, to the absolute partition 
of the joint estate, giving to each widow a 
share in severalty, we are of opinion is not 
maintainable. In support of it reliance 
was placed on the language of the foregoing 
texts.... The division there spoken of must 
be understood to refer only to the distri- 
butive enjoyment of the benefits of the 
joint property, and no doubt two or more 
widows might by an agreement inter se 
not prejudical to the rights of the next heir 
in succession, provide for such enjoyment 
by an apportionment of the property A 
partition converting the joint estate into 
on estate in severalty, whenever either of 
the widows choose to insist upon it is 
(4) 3 M. H. 0. R. 268. 


quite incompatible with the right of 
survivorship to the whole property arising 
out of the joint estate for life and the 
surviving widow or widows being the 
nearest heir or heirs.. . On the other hand, 
it has been recently decided by this Court 
in the case of Randimma v. Venkatara- 
mappa (4), that a division obtained under 
a decree was ineffectual against the claims 
of the survivor of two widows to the 
divided moiety”. They then consider the 
question whether the relief of separate pos- 
session of a portion of the inheritance may 
not be granted, when it appears to be the 
only proper and effectual mode of securing 
enjoyment of her distinct right to an equal 
share of the benefits of the estate. This 
case has been approved by the Privy 
Council in Gajapathi Nilamani v. Gajapathi 
Radhamani (6) and at page 300* their Lord- 
ships say “It was held here that there was no 
objection to a transaction which was merely 
an arrangement for separate possession 
and enjoyment, leaving the title to each 
share unaffected; although the widows 
nevertheless remained co-parceners with a 
right of survivorship with them, and there 
could be no alienation bv one without 
the consent of the other.... Their Lord- 
ships, guarding themselvas against being 
supposed to affirm by this order that either 
widow has power to dispose of the one-fourth 
of the estate allotted to her, or that thev 
have any right to a partition in the proper 
sense of the term, are not disposed to vary" 
In Kathaperumal v. Venkabai (7) it was 
observed: “But by Hindu Law two widows 
of one and the same husband take a joint 
interest in one undivided estate, and it 
has been held that, although the widows 
may arrange for the enjoyment of the 
estate in separate portions, there can be no 
compulsory partition converting the joint 
estate into an estate in severaltv" l n 
Arujuputn v. Alamelu («), we have "it is 
true that when there are more widows than 
one, they take together as a class. It is 
also true that partition is permitted be- 
tween them not as in the case of male co- 
parceners for the purpose of converting a 
joint estate into two or more separate estates 
to be held in severaltv, but for the limii^?- 
(131 1 M. 290; 1 Ind. Jur. 5*); 4 I A ’12- i n W 
97; 3 Sar. P. C. J. 753; 3 Suth PCI 11 

Deft. (». s ) 193 (P. 0.). 3Bo : 1 hid. 

40?^ 2 M IS2: 4Iud - Jur - »*i 1 r«o. (». t) 
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purpose of securing to each widow a 
distributive enjoyment of the beneiit of 
joint property. In this view partition be- 
tween them certainly creates no separate 
property in the portions placed in their 


rights of the reversionary heirs for the 
simple reason that those rights do not come 
into existence until after the death of 

Gaganeswari As we have already 

indicated its effect was to make the proper- 
ties allotted to each daughter remain her 


so as to defeat the right of survivorship 
vesting in the co-widow, but as between 
them, each widow is entitled to take the 
income of the portion placed in her pos- 
session during her life.” In Sriyajapati 
Jladlwmani v. Makar a n i Sripusapati 

Alakajcsuari (2), which arose out of the 
facts of Gajapathi Nilamani v. Gajapathi 
Radhamani (G), their Lordships of the 
Privy Council observed at page 10* "It may 
be assumed for the present judgment, with- 
out deciding the point, that there was a 
sufficient necessity for borrowing money to 
pay the Government revenue, or even for 
the payment of Nilamani’s debt, but that 
necessity did not render a mortgage by one 
widow binding upon the joint estate which 
had descended from their deceased husband, 
so as to affect the interest of the surviv- 
ing widow.” One may add "or that of the 
reversioners" though this was not necessary 
for the case [see Jijoyiamba Bayi Saiba 
v. Kaviakshi Bayi Baiba (5) already quot- 
ed]. It is well to remember that, in that 
case, part of the money borrowed by the 
alienating widow was applied for paying 
Government revenue, and still no decree 
even for this amount was given. The case 
in Kailash Chandra Chuckerbutty v. Kashi 
Chandra Chuckerbutty (9) is a case of 
daughters, but, as was observed in Ramakkal 
v. Ramasami Naickan (10) to be next 
referred to, the case is analogous to that 
of widows. Nor does the fact that the 
Calcutta case was under the Dayabhaga 
Law make any difference as observed in 
Ammani Ammal v. Periasami Udayau 
(11) by Oldfield, J., at page 4|. It was 
there observed “ that being so, the 
estate that devolved on the daughters of 
Radhakrishna would not determine until 
after the death of Gaganeswari and, until 
that event happens, the arrangement 
come to between the daughters, which was 
assented toby all the daughters, should, in 
our opinion, remain in operation. This 
would not in any way interfere with the 
(!)) 21 C. 339; 12 Ind. Dec. (x. s.) 893. 

( 10 ) 22 M. 322; 9 M. L. J. 101; 8 Ind. Dec. (x. s.) 373. 
(Ill 74 Ind. Cas. 58; 45 M. L. J. 1; 32 y L. T. 323; 

(1923) M. W N. C52; (1924) A. 1. H. (M.) 75. 

" *l’age of lti 31. — [Ed . J 

-[Page el 45 31. L. J.— [£'d.] 


property capable of being alienated by her, 

and if not alienated, capable of passing on 

her death, to the heirs of her separate 
properly as distinguished from the pro- 
perty inherited by her from her father.” 
In Ramakkal v. Ramasami Naickan (10), 
it was held that one of two widows can 
alienate any estate which came to her as 
such for her life and can, therefore, enter into 
such a deed as will preclude her from re- 
covering during her life property which 
she has alienated, to the ftdl extent of 
such alienation provided it does not ex- 
tend beyond her life-interest. In Kanni 
Ammal v. Ammakknnu Ammal (12), it was 
held that, while one of two daughters can- 
not by any alienation alter the character of 
the daughter's estate so far as concerns the 
right of survivorship or the rights of rever- 
sioners, she may alienate her interest in the 
property. The parties in that case were ably 
represented as two of the Vakils for the 
appellant aDd two Vakils for the respond- 
ent have »ince become Judges of this 
Court and a full report of the argument 
is available and is instructive. It shows 
that there may be two kinds of parti- 
tion between two widows or other co- 
heiresses (1) so as to last during their 
joint lives only and if one dies the other 
gets it by survivorship and (2) so as to 
last until the death of all. If one dies 
first, the other does not get hershare by sur- 1 
vivorship and the share will continue to be 
enjoyed by the alienee, if alienated or will 
go oil to the heirs of her stridhanam pro- 
perty, if unalienated. In either case the 
partition is an arrangement for their own 
convenience and cannot affect reversioners. 

In Muthiyalu Chengappa v. Bur a da Guvta 
(13) and Ammani Ammal v. Periasami 
Udayari 11) (in which one of us Venkata- 
subbaRao, J., took a part) the remark in 
Ridnamma v. Venkataramappa (4) quoted 
by me that the arrangement may be such 
that, after partition by the co-widows, the 
death of one may let in the reversioner's 
right, was disapproved, i. e., the rever- 

(12) 23 M. *04; 10 M. L. J. 253; 8 Ind. Dec. (x.s.) 

<0 ( 4 13) 00 Ind. Cns. 135; 43 >1. 855; 39 M. L. J. 567; 12 
u W. 656; 26 Ji. L. X. 2(2; (1921) M. W. if. 29 
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interest does not begin until all (Hi. Sri Gnjapati Radhamani v Mahafani 

Sripusapati Alakajeswan (2) and whether 
there is necessity or not, an alienation by 
one co-widow cannot bind the reversioner 
Jijoyiamba Bayi Snila v. Kamakshi Rayi 
Saiba (5), Kailash Chandra Chuckerubtty v. 
Kashi Chandra Chuckerbutty (9), Rimakkal 
v. Ramasami Naickan (10), Kanni Animal 
v. Ammakannu Ammal (12' and Darya 
Dutt v. Gita (14)]. 

(6) If an alienation for necessity is to bind 
the reversioners, all the eo widows must join 
in it. 

It follows that I cannot agree with the 
decision in A. S. No. 166 of 1922. In that 
case the last male owner left a widow 
Gangalakshmi and two daughters Rat- 
tamma and Narasamma. Rattamma effected 
an alienation of the property along 
with her sons. The suit was brought by 
four plaintiffs, plaintiffs Nos. 1 to 3 being 
parties to the alienation, but the fourth 
plaintiff was not a party to it. Their Lord- 
ships found that there was necessity and 
held that the alienation was binding on the 
reversioners. So far as plaintiffs Nos. 1 to 3 
were concerned, the decision might well have 
rested on the ground that they were parties 
to the alienation and could not question 
it : Fateh Singh v. Thakur Rukmini 
Rawanji Maharaj (15) and Basappa v. Faki- 
rappa (16). But as to the fourth plaintiff, 
we are constrained to differ from the judg- 
ment and to dissent from its reasoning. 
The decisions in Sri Gajapati Radhamani 
v. Maharani Sri Pusapati Alakajeswari (2), 
Ramakkal v. Ramasami Naicken (10) and 
Durga Dutt v. Gita (14) were referred to and 
then it was observed “the facts in this case 
are different from those in the cases 
quoted. Gangalakshmi gave away or 
surrendered her life-interest in some pro- 
perty in favour of Rattamma and it is stated 
that by another deed she surrendered her 
right to some other property in favour of 
Narasamma. After that, both Narasamma 
and Rattamma began to deal until their 
properties as their own". We are not able 
to see how the surrender of the mother in 
favour of her daughters and the conduct 
of the daughters can have any effect on the 
rights of the reversioners. It was conce led 
in the judgment th it the alienation cannot 
affect the rights of Narasamma by snrvivor- 


sioners 

the widows die (unless there is a surrender 
by all). 

The decisions establish that (1) The estate 
of co-widows or other co heiresses in Hindu 
Law is a joint estate but it is unlike other 
joint estates. It is indivisible [see Katha- 
perumal v. Venkabai( 7).j Strictly it can never 
be divided so as to create separate estates 
such that each sharer is the owner of her 
share and at her death, the reversioner's 
estate falls in. Such a division is impossible 
in law. 

(2) Such partition as is permissible is 
merely for the convenience of their enjoy- 
ment by the sharers; and may be of two 
kinds. 

(1) Sots to last during the lifetime of 
both the widows. 

(2) So a> to bind them until the death of 
all of them. In the latter case if one of the 
widows dies before the other without alienat- 
ing property, it passes to the heirs of her 
private property and not to the other co- 
widow or their reversioners, the dictum to 
the contrary in Ridnamna v. Venkata- 
ramappa (4) not being good law [Ammani 
Ammal v. Periasami Udayan (11) and 
Mvthiyalu Chengappa v. Burada Gunta (13)]. 

(3) By the very nature of the arrangement 
there can be no survivorship if the partition 
is of the second kind. But if it is of the 
first kind it cannot affect the right of 
survivorship of the other. 

(4) One of the co-widows can alienate 
her share which may be defined or unde- 
fined according as there is a partition or not. 
If the alienor dies before the co-widow, the 
alienation ceases to be operative if there is 
no partition or if the partition is of the 
first kind the property goes to the co-widow 
by survivorship. But if the partition is of 
the second kind, the property continues to 
be enjoyed by the alienee [ Ramakkal v. 
Ramasami Naicken (10), Kanni Ammal v. 
Amiruikannu Ammal (12) and Ammani 
Ammal v. Periasami Udayan (11)] until the 
other co widow dies. The obiter dictum to 
the contrary in Durga Dutt v. Gita (14) 
has been followed here. 


(5) Except for the limited purposes mo- 
tioned above, i. during the lifetime of the 
alienee in a partition of the first kind or 
during the lifetime of all the co-widows in a 
partition of the second kind there can ho no 
alienation by a widow of her interest: [Gaja- 
pathi Nilamani v Gajapathi Radhamani 
(4) 19 Jnd. Cas. 498; 23 A. 443; 8 A. L. J. 220. 


ship but it was observed that this has nothin « 

A ( Kff ^ 45 A - 333 = 21 A- L. J. 235; S 

(1(5) 61 Ind. Cas. 214; 46 B. 292; 23 Bom. L. R min. 
(1922) A. I. R. (B.) 102, U ** 1010 i 
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I.?..! 0 »K ith '. he v reversion? rs who do not 
claim through Narasamma. Here again 

am oompeUcd to dissent with all deference, 
wnen the surviving co-widow gets the 
property by survivorship after the death of 
the alienating widow, she represents the 
estate and the reversioner though he can- 
not be said to claim through her so as to 
be bound by her acts still claims through 
her in respect of matters where she re- 
presents the estate. But, apart from this 
the cases cited by me also show that a single 
widow has no power of alienation except 
for her own convenience (i. e..) so as to 
affect the other widows (except in the parti- 
tion of the second kind) or the reversioners. 
It seems to me that the learned Judges who 
decided A. S. No. 166 of 1922 did not give 
due weight, while referring to Ramakkal v. 
Ramasami Xaickan (10) to the qualification 
referred to at page 24, i. e., the words “pro- 
vided it does not extend bevond her life- 
interest" nor to the words “which will pre- 
judice the right of survivorship of her co- 
widow or the rights of the reversioners 
after the death of the survivor of the 
widows", in Darya Dutt v. Gifa (14) which 
was actually quoted by them. The cases 
in Gajapathi Nilamani v. Gajapathi liadha- 
mani (6', Jijoyiamba Bayi Saiba v.Kamakshi 
Bayi Saiba (5), Kailash Chandra Chucker- 
butty v. Kashi Chandra Chuckerbutty (9) and 
Kanni Ammal v. Ammakannu Anrnal (12) 
were not cited at all. All the authorities 
show that, strictly, there is no separate 
estate of any kind in any one of the widows, 
a right of partition for the convenient 
enjoyment being all that is permitted. This 
contention of the appellants must, therefore, 
be disallowed. 

The third point argued by the appellants 
is that he is entitled to the amount of 
Rs. 516 which was utilised for discharging 
the husband’s decree-debt. Apart from the 
difficulty that the documents (Exs. IV-A and 
V) show that the debt was discharged by 
the 1st defendant and not by the 2nd 
defendant and assuming it is open to 
us to construe them as is the pay- 
ment to the creditor was made by 
the 2nd defendant, we do not think he is 
entitled to any relief. The decree was not 
a mortgage-decree. If the debt discharged 
was a charged debt, the plaintiff may be 
entitled to the relief he claims by subroga- 
tion. But when there is no charge and 
seeing that any right by contribution 
against the plaintiff's half share can be 
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operative during the lifetime of the 1st 
defendant and not after the death of 1st 
defendant so as to affect plaintiff’s right bv 
siinuvorship, there can be no subrogation 
Ut'/t Sheldon on Subrogation p 4 « 

£*5 “o' •!« <Wct Act Lit *4 

the nd defendant, for he was not interested 
m the payment but his vendor, nor can s. 70 
as he did not make the payment for or on 
behalf of the plaintiff. This contention 
must also be negatived. The plaintiff is 
entitled to mesne profits in respect of 1st 
defendant s half share only from the death 
or the 1st defendant. The decree requires 
no modification as no mesne profits have 
been awarded the additional half share. 

. * he fo ' irtl1 point argued by the appellant 
is that the amendment of the plaint so as 
to enable the plaintiff to claim the whole 
of the property including the 1st defend- 
ant s share ought not to be allowed. 
He relies on Lakshmi Ammal v. Alamelu 
Ammal (17). If the decision is regarded 
merely as one on the question of discretion 
of the particular facts of the case and the 
stage at which the amendment was asked, 
we have nothing to say against it but if it 
meant to lay down that a cause of action that 
arose after the filing of the suit ought never 
to be taken notice of. we are constrained to 
dissent from it. That events that happened- 
even after the filing of the suit including 
those that add to the title of the plaintiff- 
may be taken notice of has been estab- 
lished by several cases [ride Ram Ratan Sahu 
v. Mohant Sahu (18), Rai Charan Mandal 
v. Biswanath Mandal (19) and Sethrucherla 
Rama Chandra v. Maharajah of Jeypore (20), 
reversed by Privy Council on another point, 
Subbaraya Cheltxj v. Nachiar Ammal (21), 
Dnraisami Pillai v. Chinnia Goundan (22) 
and Pendekkallu Thimmayya v. Pendekkallu 
Siddappa (23)]. Specially in partition suits 
it will be very inconvenient if the general 
principle of confining the suit to the cause 
of action in the plaint is rigidly adhered to 
as can be seen from a simple case where A 
filed a suit against his two brothers for 


(17) 79 Ind. 
N. 839; 18 L. 

(18) 6 C. L. 

(19) 26 Ind. 

(20) 34 Ind. 


Cas, 325: 45 M. L. J 811; (1923) M. W. 
W. 874; (1924) A. I R.(M.)309. 

J. 74; 13 C. W N. 732. 

Cas. 410; 10 C. L. J. 107. 

Cas. 411; (1916) 1 M. W. N. 354; 19 M. 


L. T. 360. 

(21) 44 Ind. Cas. 863; 7 L. W. 403; (1918) M. W. K 
199 

(22) 43 Ind. 

53* 1918) M 
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Cas. 560; 34 M. L. J. 258; 22 31. L. T. 
W X. 89; 7 L W. 335. 

75 Ind. Cns. 112; (1925) A. I. R. (W.) C3. 
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' * Agreement that female holding estate shall not effect 

partition and seeks to recover a third share,* transfer without consent of male claimants— Death 07 
and during the pendency oneofthe bro- some male damn nts -Transfer vith_ consc n t o.jurru- 

thers dies, to say that the plaintiff 
be awarded half instead of a third and that 
the decree should be limited to a one-third, 
he being compelled to file another suit for 
one-sixth is to be technical with a venge- 
ance [vide Jenkins, 0. J.’s judgment in 
Rustomji v. Sheth Purshotamdas (24)]. No 
doubt the discretion ought not to be exer- 
cised when there is a change of jurisdic- 
tion, when there is a great delay in making 
the application and may not he exercised if 
a fresh enquiry on other facts is necessary. 

But when these features do not exist, in 
our opinion, the amendment ought, as a 
general rule, to be allowed to avoid multi- 
plicity of proceedings. In all such cases, 
the only question of consequences is one of 
Court-fees a matter with which the parties 
are not concerned and the opposite party is 
not deprived of any defence which is 
obviously open to him Tsee also Pendekkallu 
Thimmayya v. Pendekkallu Siddappa (23)]. 

This contention must be disallowed. The 
appeal fails on the merits. The defend- 
ants Nos. 2 to 4 say that they are not in 
possession of properties other than those 
alienated to them and in respect of which 
a full decree is not passed against them. 

In the lower Court, the decree in respect 
of all the properties was passed against all 
the defendants including defendants Nos. 2 
to 4. The plaintiff is entitled to be put in 
possession of all the properties but the 
decree, in respect of the properties other 
than those alienated to defendants Nos. 2 
to 4 should not have been passed against 
the defendants Nos. 2, 3 and 4. For this 
reason, the parties will bear their own 
costs in second appeal. 

v. n. v. Appeal dismissed. 

N. H. 

(21) 25 B. 606 at p. 613; 3 Bom. L. R. 227. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 356 op 1924. 
July 23, 1925. 

Present Mr. Justice Mukerji and 
Mr. Justice Boys. 

Seth BENI OliAND — Defendant — 
Appellant 
vermis 

Syed EKRAM AHMAD —Plaintiff — 
Respondent. 

‘fnntftr of Property Act {17 of Iffl), ». 


ing claimant , validity of -"Substantial compliance 
with condition , what anmunts to. 

An agreement, arrived at between a female claimant 
to'an estate on the one hand and three male claimants 
on the other, provided that the female should remain 
in possession of the estate during her lifetime and 
should pav the debts due from the estate out of the 
income of 'the property, appropriating the balance of 
the income to her own use but that she would not 
transfer anv portion of the property without tho 
consent of the male claimants, and that on her death 
the latter would get the property. It was further pro- 
vided that should any of the male claimants die before 
the death of the female, his share would descend to 
his heirs. After the death of two of the male claim- 
ants who had died leaving heirs, the female executed 
a mortgage in respect of property comprised in the 
estate with the consent of the surviving male claim- 
ant. The mortgage was also consented to by the 
majority of the heirs of the deceased claimants, but 
one of them who had not consented to the mortgage 
brought a suit to recover possession of his share of 
the estate on the allegation that he was not bound by 
the mortgage: . 

Held, (1) that on a proper construction of the agree- 
ment arrived at between the claimants the consent of 
the heirs of a male claimant who should happen to 
die during the lifetime of the female was not neces- 
sary to validate a transfer by the female; (p. 889, 
ool. 1; p- 891, col. 1.] 

(2) (Per Mukerji J., Boys. J. dissenting).— that the 
consent of the surviving male claimant did not amount 
to a “substantial compliance" with the condition laid 
down in the agreement and that the mortgage could 
not. therefore, be held to be binding on the plaintiff ; 
[p. 889, col. 1.) 

Per Mukerji, J.— Broadly speaking till the major- 
ity or at least one-half of the persons whose consent is 
necessary to a transaction give such consent, it cannot 
b» said that there has been a ‘'substantial com- 
pliance" with the condition within the meaning of 
s. 26 of the Transfer of Property Act. [p. 689, col. 2.] 

Per Boys, J— The test to be applied to cases such 
as the one under consideration is whether it is pos- 
sible to form upon all the known circumstances of the 
case as existing at the time the condition was made, a 
reasonable opinion as to whether the deceased per- 
sons would have been likely to agree that the consent of 
a survivor should be accepted as sufficient if they 
had foreseen the circumstances in which the suffi- 
ciency of his consent might be in question, [p. S92, 
col. 10 

Second appeal from a decree of the 
District Judge, Uawnpore, dated the 15th 
December 1923. 

Mr. Iqbal Ahmad , for the Appellant. 

Mr. U. S. Bajpai, for the Respondent. 

JUDGMENT. 

Mukerji, J.— This appeal raises two 
points, viz., whether the mortgage dated the 
14th of April 1917 is binding on the 
plaintiff-respondent Ekram Ahmad and (2) 
if not, whether the amount of share dec- 
reed to him is too large and if so, what 
is the proper share which should have 
been deoreed to him.. * 
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The facts are briefly these. The pedigree 
of the family to which the respondent 

lenrn^f ^ °f the 

learned Additional Subordinate Jud^e 
One Karamat Ali owned a 16-annas share 
in the property in suit. That property 
descended to his son Hashmat Ali. as 
Hashmat Alis mother who was the other 
heir did not claim any interest. Hashmat 
Ah died two years after his father and 
then a question arose as to who should 
have the property. Hashmat Ali was sur- 
vived by his cousin .Mahmud Ali being a 
son of Lutf Ali, a brother of Karamat Ali 
and also by Yakub Ali and Qadir Ali, sons 
of Ilah i Bakhsli, another brother of Karamat 
Ali. On the 2nd of February 1907 an 
agreement was arrived at between .Mahmud 
Ali, \ aqub Ali and Qadir Ali on the one 
side and Musammat Imtiaz Bibi, the mother 
of Hashmat Ali, on the other. It was 
agreed that Musammat Imtiaz Bibi should 
remain in possession of her son s property, 
that she should pay the debts due from 
the estate out of the income of the pro- 
perty and should spend the rest of the 
income as best as she liked, that she 
would not transfer any portion of the pro- 
perty without the consent of the other party 
to the document and that on her death 
the three persons constituting the other 
party would get the. property. It was 
further provided that should any of the 
party of the three male persons die before 
the death of Musammat Imtiaz Bibi, his 
share would descend to his heirs. 

On the 14th of April 1917, Musammat 
Imtiaz executed an usufructuary mortgage 
for the sum of Ks. 3,000 in favour of the 
appellant Beni Chand. Ekram Ahmad, the 
respondent, is one of the sons of Yaqub 
Ali. He said that he did not consent to 
any transfer by Musammat Imtiaz and 
that the transfer was not binding on him. 
Musammat Imtiaz is dead and hence he 
claimed to recover a third share in the 
property on the ground that he was the 
sole heir of Yaqub Ali. Yaqub Ali had 
several children besides Ekram Ahmad, viz., 
Khadim Ahmad, Ghulam Ahmad, Musam- 
mat Kulsuman and Musammat Mahmuda. 
It was part of Ekram Ahmad’s case that 
Khadim Ahmad was an illegitimate child 
and, therefore, did not inherit and that 
the rest of the children of Yaqub Ali had 
relinquished their interest in the property 
in favour of Ekram Ahmad. 

The defence was that the mortgage of 
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the 11th of April 1917 was executed to 
pay off a decree which was obtained by 
one Jagannath on foot of a mortgage exe- 
cuted in his favour on the 6th of Septem- 
ber 1915 by Musammat Imtiaz with the 
consent of Mahmud Ali, son of Lutf Ali, 
and also with the consent of the plaintiff, 
his brothers and of the sons of Qadir Ali. 

It was found that the plaintiff did not 
give his consent and that the mortgage 
of the l ltli of April 1917 was not binding on 
him. The plaintiff sold I annas 3 pies out of 
his share, pending the suit, in favour of cer- 
tain persons who were made defendants in 
the suit. The plaintiff’s share was found to 
be 5 annas 4 pies and deducting 4 annas 
3 pies out of the same a decree was made in 
his favour for 1 anna 1 pie share. 

There was a connected suit which had 
been brought by Khadim Ahmad, already 
mentioned, a supposed brother of Ekram 
Ahmad, against the latter In that suit 
the question was what was the share of 
Khadim Ahmad, if he was a legitimate 
child of Yaqub Ali. That litigation came 
up before us as Second Appeal No. 556 of 
1924 and by our judgment of this date 
we held that Khadim Ahmad was entitled 
to get an 8 pies share in the property of 
his father, from Ekram Ahmad. Although 
the judgment in that second appeal may 
be no evidence in this particular case, it 
is conceded that the same evidence as 
was relied upon in that case might be 
read as evidence in this case. If that be 
so, the result would follow that Ekram 
Ahmad's original share would be reduced 
by 8 pies. The result would be that in 
case of his entire success, Ekram Ahmad 
would get a decree for a 5 pie share only, 
the share of 1 anna 1 pie decreed to him, 
having been reduced by the amount of 8 
pies. This disposes of the second point. 

Now we come to the first point concern- 
ing the validity of the mortgage. It is a 
fact that the mortgage of the 14th of April 
1917 was executed to pay off a decree for 
Rs. 3,000 and odd obtained by one Jagan- 
nath on foot of his mortgage dated the 
6th of September 1915. The mortgagee 
Beni Chand who is the appellant before 
us paid a sum of Rs. 3,059 and odd to 
satisfy that decree, although the mortgage 
in his favour is for Rs. 3,000 only, a he 
mortgage in favour of Beni Chand is not 
attested by Mahmud Ali, but he identified 
the executant Musammat Imtiaz before tne 
Sub-Registrar, at the time of registration 
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of the deed. Tt is contended from this 
fact that Mahmud Ali was a consenting 
party to the transfer in favour of Beni 
Chand. Further, it is pointed out that 
the mortgage in favour of Jagannath had 
been attested by Mahmud Ali and bv most 
of the male descendants of "Uqub AU 
and Qadir Ali. On foot of these facts it 
is argued that the transfer in favour of 
Beni Chand is a valid one. 

We shall take up the mortgage in favour 
of Jagannath first. If that mortgage be 
valid and within the competence of Imtiaz 
Bibi, we shall see whether the validity of 
that mortgage gives any validity to the 
mortgage in favour of Beni Chand. The 
argument on behalf of the respondent is 
this. By the agreement dated the 2nd of 
February 1907, consent for a valid transfer 
was to be obtained from all the three male 
executants of the deed. It being the fact 
that Qadir Ali and Yaqub Ali died before 
the 6th of September 1915, the respondent 
contends, it was necessary to obtain the 
consent of the heirs of Qadir Ali and 
Yaqub Ali. We have already stated that 
two of the sons of Yaqub Ali and Qadir Ali 
did not give their consent. It is, therefore, 
urged that the mortgage in favour of Jagan- 
nath did not comply with the condition laid 
down in the deed of agreement of the 2nd 
of February 1907 and, therefore, it is not 
binding on the respondent Ekram Ahmad. 

On the other hand, the contention on 
behalf of the appellant isthis. The agree- 
ment of the 2nd of February 1907 did not 
provide for any consent being given by 
the heirs of any of the deceased execut- 
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•d from this Musammat Imtiaz could not transfer the 
■i consenting property at all so a? to bind their heirs. T lie 
-our of Beni mere fact- that only one of the three male 
i ted out that executants was alive would not justify the 
i-annath had lady Imtiaz to make a valid transfer with 
i°and bv most bis consent alone, unless we can say that 
f Y'lqul, \[i such a transfer was a “substantial com- 
these facts it pliance " with the terms of the agreement, 
in favour of There must be some value to be attached 

to the word “substantial." If. say out of 
r a cre in favour eight persons, whose consent is necessary, 
’in'ort-m-m be six be dead and only two be alive and if the 
ence of fmtiaz consent of those two alone l>e taken, can 
lie validity of it be said that there has been a “ sub- 
lliditv to ‘the stantial compliance " with the condition? 
Chand The There is another word in English langn- 
respondent is age which is "partial." I do not see that 
ed the 2nd of the words “ partial” and "substantial” can 
valid transfer have the same meaning. If it be the case, 
the three male therefore, that on the death of all the 
bein" the fact three male executants the lady would be 
di died before deprived entirely of her power of transfer, 
lie respondent the mere fact that only one of the three 
to obtain the persons was alive and consented would 
adir Ali and not, in my opinion, improve matters, 
ly stated that Broadly speaking, till the majority or at 
and Qadir Ali least one-half of the people, whose consent 
t is, therefore, is necessary, give it, it cannot be said 
vourof Jagan- that there has been a ‘substantial’ corn- 
condition laid pliance with the condition. The compli- 
lent of the 2nd ance would be partial only. Some support 
efore, it is not to this view may be afforded by the fact 
Skram Ahmad, that in the illustrations to s. 26 of the 
contenlion on Transfer of Property Act (and the allied 
is. The agree- rule of law) and s. 115 of the Succession 
'y 1907 did not Act, the consent which has been regarded 
ing given by as ‘substantial’ was all given by the 
ceased execut- majority of the people whose consent was 


ants. It provided for consent being given 
by the male executants alone. Two of 
these executants were dead and only one 
was alive, viz., Mahmud Ali. As Mahmud 
Ali gave his consent, that was sufficient 
and it amounted to a “ substantial com- 
pliance ” with the condition within the 
meaning of s. 26 of the Transfer of Pro- 
perty Act. To this it has been replied 
on behalf of the respondent that where 
out of three persons, whose consent alone 
would validate a transfer, only one person's 
consent is taken it cannot be said that 
there was a “ substantial compliance ’’ 
with the condition. In my opinion the 
contention for the respondent is sound. 
There has been no “ substantial compli- 
ance ’’ with the condition laid down in the 
agreement. There can be no doubt that 
if. all the three male executants had died, 


necessary. 

In this view of the law, it is not neces- 
sary for me to express any opinion as to 
whether the consent of all the heirs of 
the deceased executants Qadir Ali and 
Yaqub Ali would have improved matters. 
Even if such consent could improve matters 
it is clear that two of the sons of Yaqub 
Ali and Qadir Ali have not consented, 
although they are alive, and it must follow 
that there has been no compliance with 
the terms of the agreement. 

The same remarks would apply to the 
transfer in favour of Beni Chand' himself, 
even if we were in a position to say that 
because of the validity of the transfer in 
favour of Jagannath, the transfer made to 
pay off Jagannath’s debt was valid. As 
already stated, the transfer in favour of 
the appellant was ..consented to by only- 





one of the three male executants to the 
agreement. 

I hold that the mortgage in favour of 
the appellant is not binding on the respond- 
ent Ekram Ahmad. 

The result would be that I would allow 
the appeal and modify the decree of the 
Court below by reducing the decree in 
favour of the respondent to the extent of 
8 pies, thus reducing the decree in his 
favour to 5 pies share only. 

Boys, J. — The facts have been fully 
set out in the judgment of my brother. 
Beni Chand had obtained on the 14th of 
April 1017 a usufructuary mortgage from 
Musammat Imtiazan. Musammat Imtiazan’s 
right to mortgage the property depended 
on whether the transfer was made in com- 
pliance with the conditions of an agreement 
entered into on the 2nd of February 1907 
between her and three nephews of her 
husband, Karamat Ali. These three nephews 
were Mahmud Ali, Qadir Ali, and Yaqub 
Ali. Briellv that agreement provided 

(1) That Musammat Imtiazan should re- 
main in possession of the entire property 
of her deceased husband Karamat Ali; 

(2) that she was to pay debts out of the 
income as far as possible ; 

(3) that she was not to transfer the pro- 
perty without the consent of the three 
nephews ; 

(!) that on her death the remaining 
three nephews would take one-third each 
of the property; and 

(5) if either of the three sons predeceased 
the lady, the heirs of that son would take 
his one-third. 

The deed was silent on the questions 
whether in the event of a nephew prede- 
ceasing the aunt the consent of his heirs 
to a transfer was necessary or whether 
the consent of the surviving nephews 
was sufficient. These are the questions we 
have to decide. 

The usufructuary mortgage in favour of 
the defendant Beni Chand was executed 
in part to discharge a decree which had 
been obtained by one Jagannath on a 
usufructuary mortgage dated the 6th of 
September 1915 executed by Musammat 
Imtiazan. Prior to the execution of these 
mortgages two of the nephews Qadir Ali 
and Yaqub Ali had died. The mortgage 
in favour of Jagarnath was attested by the 
surviving nephew Mahmud Ali, by three 
out of the four sons of Qadir Ali (the 
fourth sou Abdul Khaliq did not sign and 
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he is respondent to the connected Second 
Appeal No. 387 of 1924), and also by two 
out of the three sons of Yaqub Ali’, that 
is, by Khadim Ahmad and Ghulam Ahmad, 
but it was not signed by Ekram Ahmad| 
the plaintiff-respondent in the present 
appeal. 

The mortgage in favour of Beni Chand 
was not signed either by Mahmud Ali or 
by any of the sons of Qadir Ali and Yaqub 
Ali, but Mahmud Ali identified Musammat 
Imtiazan. the executant. 

Beni Chand having got possession, Ekram 
Ahmad, the son cf Yaqub Ali, sued Beni 
Chand claiming the 5 annas 4 pies 
share, the whole share of Yaqub Ali, on 
the allegations that his brothers and sisters 
had transferred their interests to him and 
that the two mortgages were not binding 
on him as the consent required by the 
agreement made by Imtiazan had not been 
obtained. 

The plaintiff's contention as regards the 
question of consent was two-fold. He con- 
tended 

(1) That in the event of his father Yaqub 
Ali predeceasing Musammat Imtiazan as he, 
in fact, did, and the. property having de- 
scended to the heirs of Yaqub Ali, the 
consent of Yaqub Ali’s heirs was necessary 
before Musavimat Imtiazan could execute 
a transfer affecting their interests and that 
the consent of the plaintiff Ekram Ahmad 
not having been obtained, at any rate, his 
share and any share he might have acquir- 
ed was not bound. 

(2) The plaintiff contended that even if 
the heirs of a deceased nephew had no 
right to demand that their consent should 
be obtained, at least, it was necessary that 
the consent of the three nephews should 
have been obtained, and that, as owing to 
the death of two out of the three nephews 
their consent had not been possible even 
if they would have eiven it, if alive, there 
was no consent within the meaning of 1 he 
agreement executed by Musammat Im- 
tiazan. 

As to the first contention it was urged 
that it was only reasonable and in accord- 
ance with the spirit of the agreement that 
if the consent of the father was necessary 
for the protection of the property while he 
was alive, it should similarly be required in 
the case of the sons who had inherited that 
property; in other words that it was only 
reasonable to construe the agreement as 
giving the sons the same protection as had 
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been stipulated ior in the case of the 
father. This argument was supported bv 
pointing to the fact that the agreement or 
1907 had apparently been so understooi by 
the majority of the persons alive at the time 
of the execution of the mortgage in favour 
of Jagannath. If it had not been so under- 
stood there would not have been found on 
that mortgage-deed the signatures of so 
many of the descendants of the two deceas- 
ed nephews. There is to my mind consider- 
able force in this argument. 

I may note here that it found favour with 
both the lower Courts which decreed the 
plaintiff's claim and the similar claim in 
Second Appeal No. 3c" of 1921 on the 
ground that the signatures of Ekram Ahmad 
and Abdul Khaliq had not been obtained 
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case of the because they were de- i ?.nd it has not been 
supported bv seriously contended that there was any- 
a^Teement of thing in the transfers executed by iiLtcmr 
understood bv mat Imtiazan which was improper or which 
ive at the time would have led to the refusal of consent 
■age in favour bv the two nephews or either of them if 
been so under- they or he had been aiive ; This point 
been found on is, I think, of importance in considering 
matures of so the main question which we have to deal 
he two deceas- with here. That main question is whether 
aind consider- or no there was substantial compliance 

with the conditions in the agreement, it 
id favour with being suggested that the ease_ is analogous 
:h decreed the to that provided for in s. 2»" of the Transfer 
ailar claim in of Property Act. 

1921 on the Oa what principle is it to be determined 
Ekram Ahmad whether there was substantial compliance? 
been obtained Illustration 'a to s. 2t> says that where the 


without entering into the question whether consent of C, D and E is required and E 
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by the signatures of most of the heirs there 
had been substantial compliance with the 
condition. But I am satisfied that the correct 
view is that to which expression is given 
in the judgment of my brother. The three 
nephews had complete power to dispose of 
their property. They thought it desirable 
to protect their own personal interests by 
stipulating for their consent being obtain- 
ed. They thought it desirable to provide 
that their property should descend to their 
children. If thev did not think it neces- 


has died, the consent of C and D is to be 
deemed sufficient. The illustrations to 
s. 115 of the Succession Act are very similar. 
These are merely illustrations and I do not 
think there is any suggestion underlying 
them that if both D and E had died the 
consent of C alone would necessarily be 
insufficient. In other words I do not think 
that the test of substantial compliance 
can be the mere existence one way or the 
other of a numerical majority. It’ is only 
necessary to give one illustration of this. 


sary toJstipulate that the consent of those 
children should be obtained before any 
transfer was made, it is a reasonable con- 
clusion that they were not sufficiently inter- 
ested in this aspect of the case to make 
such a stipulation. They may well have 
considered that the consent of the surviv- 
ing brother or brothers which in their own 
interests would not be recklessly given was 
a sufficient safeguard of the interests of 
their own children. In any case they did 
not make it any stipulation requiring the 
consent of their heirs and as they had 
power to deal with the property as they 
chose. I agree with my brother that w'e 
cannot read into that document a stipula- 
tion which the father did not in fact enter 
in it. On this point, therefore, I concur 
in holding against the plaintiff. 

As to his second contention that the 
document stipulated for the consent of the 
three nephews being obtained and that in 
fact the consent of two of them Qadir Ali 
and Yaqub Ali was not obtained and that, 
therefore, the transfers were void, one thing 
is clear. It is admitted that the consent ol 
Ihg two ether nephews was not obtained 


Where the consent of C, D and E is neces- 
sary and D and E have died and C has 
in fact succeeded to their property, could it 
be suggested that the consent of C was not 
a substantial compliance with the conditions 
which had only been inserted for the pro- 
tection of the property of all the three? As 
regards the property of D and E C would 
only be an heir, and it follows from our 
finding on the first question in which I 
concur with my brother that Cs consent or 
absence of his consent in his capacity as 
heir of D and E is immaterial. If, then 
in the case that I have stated it would be 
unreasonable to hold that the consent of 
C alone did not constitute substantial 
compliance, the mere existence of a numeri- 
cal majority one way or the other fails 
to furnish a satisfactory test, at any rate 
it is not a prin-iple applicable in all cases! 

Is there, then, anv other principle 
generally applicable to test whether there 
has been substantial compliance ? I think 
there is. It must, I think, be conceded 
that the best judges of whether the com- 
pliance was substantial would be the 
deceased persons, if in any wav their view 
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could be ascertained. To ascertain that view 
directly is obviously impossible. But it is 
possible to form, upon all the known circum- 
stances of the case as exising at the time the 
condition was made, a reasonable opinion as 
to whether the deceased persons would 
have been likely to agree that the consent 
of a survivor should be accepted as suffi- 
cient if they had foreseen the circumstances 
in which the sufficiency of his consent 
might be in question. 

The test is sufficiently simple in practice. 
What answer must we give to the question 
in this case? Would Yaqub Ali have been 
quite content to answer in the affirmative 
if he had been asked at the time that he 
was making the condition. “In the event 
of your predeceasing your aunt, are you 
content that the consent of your surviving 
brother or brothers should be sufficient to 
enable her to deal with the property which 
at her death would otherwise descend to 
your children?" 1 think we have clear 
evidence that Yaqub Ali would have answer- 
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It was pressed upon us that if we were 
to hold that the absence of consent of the 
two deceased nephews did not invalidate 
a transfer made by the aunt a logical 
conclusion would be that the absence of 
consent of the third nephew also if he had 
been dead would not invalidate a transfer 
and that such a result would give the ladv 
unfettered power to transfer. But that is not 
so. To hold that Yaqub Ali would, as 
evidenced by the circumstances, have been 
content with the security afforded by the 
necessity for the consent of even one 
surviving brother does not compel or even 
logically suggest the conclusion that he 
would have been satisfied that no consent 
at all should be requisite. I hold, therefore, 
that it is a reasonable and proper conclu- 
sion from the circumstances that Yaqub 
Ali would have considered the requirement 
by his surviving brothers or brother suffi- 
cient and I hold that there was substantial 
compliance with the condition requiring 
consent. 


ed in the affirmative. That Yaqub Ali 
would have so answered is, 1 think, a 
reasonable conclusion from the circumstances 
existing at the time the condition was 
made and to one of which I have referred 
in dealing with the first question. Yaqub 
Ali contemplated the possibility of his 
death prior to the widow as is evidenced 
by the provision for the children inheriting, 
yet he did not think it necessary to provide 
for any special consent being required in 
place of his own when it could no longer be 
given. Is it not reasonable, then, to assume 
that he was content in the knowledge that 
the consent of his surviving brothers or 


I may add that I am satisfied further that 
this conclusion is also in accordance with 
the equities of the case, though, of course, 
they cannot affect the purely legal question. 
There is no suggestion that either Jagan- 
nath or Beni Chand took advantage of the 
widow or of those who were interested in 
the property after her death, nor is there 
any evidence, of collusion to defeat the 
interests of plaintiff. There is no sugges- 
tion of any unfair dealing, and that there 
was no such unfair dealing is further evi- 
denced by the fact that no less than six out 
of the eight male members interested in 
this property were signatories of the trans- 


brother would still be necessary? 

The arrangement made by the deed was 
a perfectly natural and proper arrange- 
ment by which the old lady was pro- 
vided for during her life subject to 
very reasonable conditions. It has not 
been contended that there was anything in 
the transfer made by the lady which would 
have led to the refusal of his consent by the 
plaintiff’s father if he had been alive. It 
lias not been contended before us that there 
is any evidence that Yaqub Ali had any 
reason whatever to distrust either of his 
brothers and that lie would not, therefore, 
have been likely to consider their consent 
sufficient in the event of his own earlier 
death. lie may well have considered the 
consent of his surviving brother or brothers 
a sufficient safeguard. 


action in favour of Jagannath and the 
surviving nephew was also a witness iden- 
tifying the executant in the case of the later 
mortgage by which the decree on the first 
was paid off. The plaint makes no pretence 
of explaining how Ekram Ahmad would ac- 
count for his alleged ignorance of transac- 
tions which were spread over several years. 
If, like his cousin, Abdul Khaliq, lie was 
away on military service, that is only one 
more indication of the good faith attending 
the transactions, for it would explain why 
the parties to the mortgage were unable to 
obtain his signature when obtaining the 
signatures of all the other male heirs. 
Lastly it is noticeable that it was after the 
mortgages in question that the plaintiff 
secured a transfer to himself of the shares 
of his sisters and a second brother and 
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alleged a third brother to be illegitimate 
(found by the lower Courts to r.e legitimate), 
and this would suggest that he was making 
the most of a chance to upset a bona iiae 
transaction by taking advantage of the 
absence of his signature. 

: For these reasons I would hold that the 


consent of the heirs was not necessary , 
and that the consent of the surviving 
nephew. Mahmud Ali, was a substantial 
compliance with the condition in the agree- 
ment. 1 would, therefore, allow the appeal. 

As my brother would allow the appeal 
to the extent of 8 pies only and I would 
allow it to the full extent of dismissing the 
plaintiff's suit in its entirety, there is 
concurrence between us that the appeal 
should be allowed as to the 8 pies. As 
regards the remaining 5 pies, there is a 

difference of opinion between us and as my 
brother would to the extent of this 5 pies 
maintain the decree of the lower Courts 
though on different grounds from those on 
which the lower Courts proceeded, my 
judgment in so far as it would allow the 
appeal as to the 5 pies also will form no 
part of the order of the Court. 

By the Court.— The order of the Court 
is that the appeal is allowed to this extent 
that the decree of the Court below be 
modified by reducing the decree in favour 
of the respondent to the extent of 8 
pies and maintaining the decree in his 
favour as to the remaining 5 pies. The 
parties will receive and pay costs in propor- 
tion to their respective failure and success. 

z. k. Appeal allowed. 
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\ lease graiil.il l.yn raiyat fora i-en-,1 "f nine 
vears stipulated for n r-nt which was nxiv Ih.ni l ie 
rent which the lessor was entitled to exact from the 
I -ssee under the provisions of s. IS of the lieufral 
Tenancy Act. The tenant agiv«**l that if lie uni n«'t 
pav the rent at the stipulated rate he was liable t.. be 
ejected without notice and the lease also contained 
a covenant for renewal if the lessee observed all 
the provisions of the lease. I lie lessee failed t«» 


in 


the lease and paid 


pay rent at the rate stipulated 
rent only at the rate at which he was liable t*. pay 
it under the provisions of the Bengal Tenancy Act. 
After the expiry of the period of the lease the lessor 
sued to eject the lessee from the land. The defendant 
objected that he was entitled to continue in possession 
of the land under the covenant for renewal contained 
in the lease : 

Held, Per Groivc*. J that the tenant having ob- 
served all the provisions of the lease which he was 
by law bound to observe, the mere fact that he had 
declined to pay rent at a rate at which he was not 
bound to pay by virtue of the provisions of the Bengal 
Tenancy Act did not disentitle him from obtaining a- 
renewal of the lease ; [p. 691, col. l.| 

Per Cum imj, (1) that there was nothing illegal 
in the stipulation to pay rent at a rate higher than 
that recoverable under the Bengal Tenancy Act and 
that the contract providing for the payment of such 
rent was not void; the men? fact that it was not 
enforceable in law did not prevent it from being a 
condition of the contract of renewal, the failure 
to comply with which justified the lessor in nut 
carrying out his part of the contract ; fp. 89-1, col. 2.] 

(2) that the tenant having failed to fulfil his part 
of the contract, viz., to pay the enhanced rent, the 
landlord was absolved from his part of the contract, 
r iz., to grant a renewal of the lease ; 

(3) that the period of the lease having expired the 
landlord was entitled to eject the lessee from the land 
without any notice, [ibid.] 

A person who has entered into a contract should he 
held to it unless it can be shown that the contract 
is contrary to some provision of the law or has been 
obtained by fraud or undue influence, (p. Mia, col 1.) 

Letters Patent Appeal against a decree of 
Mr. Justice Newbould, dated the 2nd of 
May 11123, in Appeal from Appellate Decree 
No. 978 of 1921. 

Babu Santosh Kumar Bone, for the Ap- 
pellant. 

Babu Subodli Chandra Roy Choudhury, 
for the Respondent. 


CALCUTTA HIGH COURT. 

Lktiers Patent Appeal No. 38 of 1923. 
March 13. 1925. 

Present .-—Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Cuming. 

ASHRAF ALI and others— Plaintiffs 
—Appellants 
versus 

ARMAN KHAN— Defendant — 
Respondent. 

Bengal Tenancy Act (VIII of :S$5),ss.iS, 17 $— 
Lease granted by raiyat —Rent payable at a rate no l re- 
covcrablc under Act— Covenant for renewal— Failure, 
of lessee to pay stipulated rent- Renewal, whether can 
be claimed— Ejectment after expiry of hast -Notice 
whtther necessary. 


JUDGMENT. 

Greaves, J.— This appeal turns on n 
provision for renewal contained in a lease. 
The lease provides for a demise for a period 
of nine years at a rent which is more than 
the rent which the landlord the raiyat, is 
entitled to exact from the under -raimt 
under the Bengal Tenancy Act. The lease 
ends with this stipulation that the land- 
lord will execute a fresh kabuliyat on the 
expiry of the period and the question that 
now arises is whether the tenant is entitled 
to a renewal by virtue of that provision 
The two lower Courts decided that lie was 
entitled to a renewal aud Mr, Justic^ 
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Xewboukl has agreed with their conclusion 
and this Letters Patent Appeal is against 
the decision of Mr. Justice Xewbould. Now 
what is stated is this that it was a term of 
the renewal that the tenant should observe 
all the provisions of the lease and that in- 
asmuch as he has declined to pay rent at 
the higher rate reserved in the lease and 
thus has broken one of the covenants he is 
not entitled to a renewal at the expiration 
of the period. The Bengal Tenancy Act does 
not make a provision for a higher rate of 
rent than what the Act allows illegal but 
it provides that the higher rent cannot be 
enforced against a tenant. It seems to me 
that the tenant has observed all the provi- 
sions of the lease that he is by law bound 
to observe and the mere fact 'that he lias 
declined to pay rent at a rate which he is 
not bound to pay by virtue of the pro- 
visions of the Tenancy Act does not, in my 
opinion, disentitle him from obtaining the 
renewal which he now claims. The Tenancy 
Act was enacted amongst other things for 
the protection of the tenant and I think 
that it would be a dangerous principle if 
the landlord by indirect means of this 
nature were in a position to exact or tiy 
to exact a higher rate of rent from the 
tenant than the law allows and I can well 
imagine that it would be a great induce- 
ment to a tenant to pay a higher rate of rent 
than he is bound to pay under the law if 
he is 6ure that by so doing at the end of 
his term he will seoure a renewal of his 
tenancy for another period and that he 
cannot otherwise obtain a renewal. 

I think that for the reasons I have indicat- 
ed the decision of Mr. Justice Xewbould is 
correct and that this Letters Patent Appeal 
should be dismissed. My learned brother 
takes a different view but under the cir- 
cumstances in accordance with the practice 
of this Court the appeal is dismissed and 
with costs. 

Cuming, J.— This is an appeal against 
the decree of my learned brother Mr. Justice 
Newbould dismissing an appeal against the 
decision of the Additional District Judge 
of Noakhali which affirmed the decision of 
the First Munsif of Likhipur. The facts 
are these:-;- The plaintiff is a raiyat and the 
defendant is an under- raiyat. They entered 
into an agreement whereby the plaintiff 
covenanted to let his land to the defend- 
ant for nine years. The defendant agreed 
to pay the landlord rent at higher rate than 
vas ffcoverable under s. 48 of the Bengal 

• • ft* 
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Tenancy Act and the tenant agreed that if 
he did not pay rent at that rate he was 
liable to be ejected without notice. 

I here was a further agreement for a 
renewal of the lease on the expiry of the 
said period of nine years. Xo terms were 
given for the renewal of the lease. The 
tenant did not pay rent as agreed at the 

higher rate. The nine years have now expired 
and the landlord refuses to renew the lease 
on the ground that the tenant has broken 
the terms of the agreement by refusing to 
pay rent at the rate at which he stipulated 
and, therefore, he is not entitled to a renewal 
of the lease. Mr. Justice Xewbould held 
that as the condition to pay rent at a higher 
rate than was recoverable under the pro- 
vision of the Bengal Tenancy Act was 
illegal the failure to observe it cannot 
be regarded as a breach of the condition 
of the covenant and that as they had not 
given an opportunity of renewal which they 
were bound to do under the lease they cannot 
eject him. I regret that I am obliged to 
differ from the decision. There was nothing 
illegal in the stipulation to pay rent at a 
rate higher than that recoverable under the 
Act. Such a stipulation does not fall 
within the provision of s. 178, Bengal 
Tenancy Act. Neither is the contract void 
[see Sitanath Midda v. Busudcb Midda {!).] 
The mere fact that it is not enforceable in 
law does not prevent it from being a con- 
dition of a contract the failure to comply 
with which would justify the other 
party in not carrying out his’ share of the 
contract. The covenant to pay the rent at 
a higher rate than is recoverable under the 
Act may not be enforceable but it may 
still be a condition precedent to renewal. 

The language in s. 48 is very different 
from the language in s. 29 ( b ) or s. 85, 
Bengal Tenancy Act. 


It seems to me that the tenant having 
failed to fulfil his part of the contract, *u., 
to pay the enhanced rent the landlord is 
absolved from his part of the contract, viz., to 
grant a renewal of the lease. No notice it 
seems to me is necessary. The lease has 
expired. The defendants are trespassers 
and by his filing the suit the landlords 
clearly show the intention of not renewing 
the lease. I need not consider whether 
the Tenancy Act is an Act for the protec- 
tion of the tenant or whether it is an Act 
to define the respective rights of landlords 


(1) 2 C. L. J. 510, 
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and tenants. It seems to me that a person 
■who has entered into a contract should be 
held to it unless it can be shown that it is 
contrary to some provision of the law or 
has been obtained by fraud or undue in- 
fluence. , , , 

I would allow the appeal and decree the 

plaintiff-appellant's suit. 
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Appeal from a decision of the District 
Judge, Monghyr, dated the 16th June 
1922, affirming that of the Munsif, Monghyr, 
dated the 19th February 1921 
Messrs. Nirsu X. Singh and 5. M. Muilick, 
for the Appellants. 

Messrs. S’dtan Ahmad and -Jagannath 

Prasad, for the Respondents. 

Til nnivrwwT 


Order accordingly. Macpherson, J.— This appeal has 

been preferred by the defendants first 
party from the decree of the District Judge 
- of Monghyr in which he affirmed the decree 

of the Munsif for the ejectment of the 


appellants and of the defendants-second 
party from the land in suit. 

The land in suit is a reputed area of 
PATNA HIGH COURT. __ 137A bighas which at the time of the Cadas- 

Appbal from Appellate Decree No. 1277 tral Survey was found to be actually 157 

of 1022. bighas 2 kathas. In the Record of Rights 

June 22, 1925. _ finally published in 1908 the adoptive mother 

Present .-—Sir Dawson Miller, Kr., of plaintiff No. land the plaintiff No. 2, 
Chief Justice, and Mr. Justice Macpherson. who is his natural mother, as guardians 
TARNI SINGH alias TOMI SINGH of their respective minor sons were entered 
and others— Defendants— Appellants in the Record of Rights as jotdar istimrari 


versus 

SATNARAIN MAHARAJ and others — 
Plaintiffs — Respondents. 

Bengal Te nancy Ad {VIII of I88i), ss.o (•>), 10-iA 
— Landlord and tenant -Status of tenant, determina- 
tion of— Test— Reclamation of land by tenure-holder 
—Appeal, second— Finding of fact— Interference by 
High Court— Suits Valuation .-let ( VII of 1887), ss. II 
—Suit tried by Court not having jurisdiction— Appeal, 
interference in, when justified. 

In determining whether the status of a tenant 
under the Bengal Tenancy Act is that of a tenure- 
holder or a raiyat, what has to be considered is the 
purpose for which the land was granted and the 
extent of the tenancy. Where the original lease is 
inconclusive the attendant circumstances may be 
looked at for determining the purpose for which the 
tenancy was created. Ip. 81)7, cols. 1 & 2.] 

The expression "jot wa abad karke wa krakc " in a 
kabuliyat is consistent both with the status of a 
raiyat and the status of a tenure-holder, [p. 897, col. 2.] 
Though reclamation of the whole of a large jot by 
a settlement-holder and cultivation by his own ploughs 
may not be absolutely inconsistent with a tenure, it is 
entirely contrary to experience in the Province of 
Beliar in cases where the tenancy is a tenure or the 
tenant proposes to settle raiyats upon the land and 
become a rent receiver, more especially where the 
settlement-holder belongs to an agriculturist caste or 
tribe, [p. 898, col. 1.] 

In a second appeal the High Court is not entitled 
to go behind the findings of fact of the lower Appel- 
late Court unless such findings result from the mis- 
construction of u document of title or the misappli- 
cation of law or procedure, [p. 897, col. 1.] 

The trial by a Court of a suit beyond its pecuniary 
jurisdiction is not in itself a ground for setting aside 
its order on appeal unless the Appellate Court is 
satisfied that the under-valuation has prejudicially 
affected the disposal of the suit oa the merits, [p. 89 'j, 
2 .] 


lekin mukarrari nahi, signifying “perma- 
nent tenant but not at a fixed rent", the 
defendants first party, now appellants, as 
dar-jotdar istimrari lekin mukarrari nahi 
signifying “permanent under-tenant but not 
at a fixed rent", aud the defendants-second 
party as occupancy raiyats under the dar- 
jotdar. The defendants-first party were 
also entered as in cultivating possession 
of a portion of the area and as Receiving 
Rs. 350 as rent from defendants second 
party. 

The plaintiffs sued for adjudication that 
the plaintiff No. 1 is occupancy raiyat 
of the land in suit, the defendants-first 
party are dar-raiyat of the land and not 
dar-jotdar istimrari lekin mukarrari nahi 
as shown in the Record of Rights, and the 
defendants-second party have no concern 
with the land, for khas possession thereof 
from the defendants and for mesne profits 
from Asin 1327. 

The case on behalf of the plaintiffs was 
briefly as follows 

The land in suit was a jot held by Hib- 
haran Singh as an occupancy raiyat On 
29th November 1893 the jot was sold in 
execution of a rent decree and purchased 
by Nand Maharaj, the right sold being 
shown as “/tafc mokabzat". Un the 25th Oc- 
tober 1897 Nand Maharaj granted a dar- 
jotc of the jot so purchased by hiiu for the 
years 130o-13U at an annual rent 
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Ks/ 400 to Khanro Singh father of defend- 
ants Nos. 1 to 3. This grant is described 
as tluku putta and the grantee as lliikada r 
and as muslajir; and it is set out that 
after expiry of the term of the ihika putta 
the ihikadar shall not retain possession 
over the lands in suit without executing 
a new patta and will give up possession 
alter the expiry of the term or if the 
grantor sells the land. On the expiry of 
that pa Ha a new pattu, Ex. I)-l, for the period 
1312-1320 was executed on the 5th Feb- 
ruary 1904 by Musammat Mini widow of 
Jaisa Maharaj for herself and as guardian 
of plaintiff No. 1 and by plaintiff. No. 2 
who is the widow of Nand Maharaj for 
herself and as guardian of Durgapat 
Maharaj, her son now deceased. (It may 
be here observed that Jaisa Maharaj and 
Nand Maharaj were brothers, and Jaisa 
adopted plaintiff No. 1 that plaintiff No. 1 
is the sole surviving male member of the 
joint family and that plaintiff No. 2 has 
been joined in this litigation merely to 
avoid future dispute). The patta Ex. D-l 
differs considerably from the putta of 1897. 
The executants set out therein that they 
“have executed a patta conferring a dar- 
karindgi jot in respect of the land demised 
for a term of nine years at an annual 
rental of Rs. 100" and that “objection on 
the score of (loss through) inundation, 
drought, hail and storm will be the concern 
of you the raiijat' and make provision for 
renewal which will be quoted and discussed 
later. The grantee is referred to as ‘jot- 
< lar and in particular there is no mention 
of th ilea , lliikada r or m usta ji r. 

In the Record of Rights of 1 90S the 
lessee is shown as Khanro Singh and 
Nandlal Singh, of whom the former is the 
father of defendants Nos. 1 to 3 and the 
latter (his brother) is the father of defend- 
ants Nos. 4 and 5. These five defendants 
constitute the defendants first party though 
plaintiffs do not admit that defendants 
Nos. 4 and 5 have any concern with the 
land. 

Towards the end of the settlement 
operations the Banili Raj which besides 
being proprietor of the village, had then 
become the immediate landlord of the 
plaintiffs’ tenancy, applied under s. 105 
of the Bengal Tenancy Act for settlement 
of a fair and equitable rent in respect of 
it, the tenant havingbeen, as will be remem- 
bered, recorded as joldar istimrari lekin 
mukarrari nahi. The tenant thereupon 
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claimed under s. 105- A to be an occupancy 
ru(j/«t and that claim was sustained, 
lhat decision, however, does not bind 
either defendants-lirst party or defendants- 
second party as they were not parties to 
the litigation. 

After the expiry of the lease Ex. D-l in 
1913 the plaintiffs sued the defendants for 
recovery of possession of the leased land 
and for mesne profits. It was held in 
appeal that as plaintiffs had realized some 
rent for 1321, the year after the expiry oftlie 
period of the kabuliyat, notice under s. 1!) of 
the Bengal Tenancy Act was necessary be- 
fore the defendants could be ejected. The 
suit was accordingly dismissed. The plaintiff 
thereafter issued notice upon the defend- 
ants-first party under s. 49, which was 
served in 1325, calling upon them to relin- 
quish the land from 1327; and as the de- 
fendants-first party failed to comply there- 
with, plaintiffs instituted the suit for eject- 
ment out of which this appeal has arisen. 

The suit was contested by defendants 
Nos. 1 to 5. They contended that they 
were in fact occupancy raiyats, and that in 
any case the plaintiffs could not, in view of 
the patta of 1904, eject them. 

'File Munsif decreed the suit holding that 
Hibharan Singh and, therefore, the purchaser 
of his interest, Nand Maharaj, who is now 
represented by the plaintiff No. 1, was a 
raiyat, and that the defendants-first party 
have neither occupancy right nor any per- 
manent right. On appeal the District 
Judge affirmed the decision holding that 
the evidence on rocord established that the 
tenancy of the plaintiff No. 1 is raiyati and 
that the defendants have no permanent 
tenancy over the land in suit and are 
liable io be ejected. 

In second appeal the decision of the 
lower Appellate Court is assailed on the 
following three grounds: 

(1) The plaintiff No. 1 has wrongly been 
held to be of raiyati status and entitled on 
that ground to eject the appellants. 

(2) Even if t lie land is the occupancy 
holding of the plaintiff No. 1 the defend- 
anls-first party are not in view of the terms 
of the lease of 19U4, liable to ejectment 
since that lease confers upon them a per- 
manent tenancy. 

(3) The suit was not within the pecuniary 
jurisdiction of the Munsif and his decision 
being void for want of jurisdiction, there 
should be a remand of the suit to a com- 
petent Court for trial 
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Now as laid down in Debendra Nath Das 
v. Bibudhendra Mansingh Bhramarbar Roy 
(1), in determining whether the status of a 
tenant under the Bengal Tenancy Act is 
that of a tenure-holder or a raiyat , what 
has to be considered is: (1) the purpose for 
which the land was acquired, and (2) the 
extent of the tenancy. 

In the present case the area exceeds 100 
bighas and, therefore, there is under s. 5 (5) 
of the Bengal Tenancy Act a presumption, 
until the contrary is proved, that the ten- 
ancy is a tenure. But if the first criterion 
is established the second does not arise, 
while if the first is not established the 
second is conclusive. 

The finding of the final Court of fact is 
that the presumptions in favour of the 
defendants under s. 103-A and s. 5 (5) of the 
Bengal Tenancy Act have been rebutted 
by the evidence adduced by the plaintiffs 
and though a substantial question of law 
may and generally does arise in determin- 
ing whether a tenant is a raiyat or a tenure- 
holder the point, as indicated by Lord 
Sumner in Rajani Kanta Ghose v. Secretary 
of State for India (2), depends ultimately 
on questions of fact. In second appeal the 
High Court is not entitled to go behind the 
findings of fact of the lower Appellate 
Court unless such findings result from the 
mis -construction of a document of title or 
the misapplication of law or procedure 
[Midnapur Zemindary Co. v. UmaCkaran 
Mandat (3)]. 

On behalf of the appellants it is contend- 
ed by Mr. N. N. Singh in regard to the 
finding on the question of status, first, that 
it is based on amis-construction of the docu- 
ment of 1876 by which the tenancy of 
Hibharan Singh was created, and secondly, 
that there is a misapplication of the law 
inasmuch as the finding that the plaintiff 
No. 1 is a raiyat is based on evidence legal- 
ly insufficient to support it, or rather that 
there is no evidence to support the finding. 

Now Ex. B. the document of 187C, is a 
brief patta kaulkarar (agreement) in favour 
of Tekan Singh and Hibharan Singh exe- 
cuted by the darmuslajirs in respect of 

(1) 45 hid. Cas. 411; 45 0. 805; 5 P. L. W. 1; 27 O. 
L. J. 543; 22 O. W. N. 674; 16 A. L. J. 522; 23 M L T 

A ( 190 5 (P ID 0) Gli3 ' 22Gi 46 C ‘ °° ; 23 W ' N ' G19; 45 r ' 

(3) 52 Ind. Cas. 497; 24 C W. N. 201; 37 M. L. J 199- 
17 A. L. J. 1001; (1919, M. W. N. 817; 20 M L 'f S 
22 Bow, U R. 7; UL. \V,37i(P.a). US ‘ 
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275 bighas for a period of seven years from 
1284 at an annual rental of Rs. 221. The 
only relevant provisions are "It behoves 
that you cultivate and get cultivated the 
land in the said village l jot wo abad karke 
wo hi rake) and pay the said rent, etc. 
(literally). “It behoves that you (by doin 
and getting done ploughing and cultiva- 
tion (reclamation) pay the said rent, etc.”) 
and “objection on the score of (loss through) 
inundation, drought and calamities of the 
sky will be your concern”. The learned 
District Judge held that the expression "jot 
wo abad karke wo karake" was consistent 
either with the status of a raiyat or the 
status of a tenure-holder. It is now urged 
that taken in conjunction with the area of 
275 bighas [or even with the moiety of that 
area held by each of the two lessees and 
(as the sale in 1903 of half of the area shows), 
accepted by the landlord as a separate 
tenancy] the word "karake" points to the 
grant of a tenure. In my opinion such is 
not necessarily the case, and it is impos- 
sible on that word alone to hold that a 
tenure rather than a holding is implied, 
especially when the grantees take from a 
darmustajir. Apart from the fact that the 
words 'jot wo abad' would seem in the word 
"abad" to imply reclamation of the soil in 
addition to cultivation, the lessees and each 
of them in his own moiety might well con- 
template cultivation of such an area by 
their (or his) own family or hired servants 
without any idea of settling raiyats upon 
it. Much the same language was indeed 
used in the leases discussed in Debendra 
Nath Das v. Bibudhendra Mansingh Bhara - 
mabar Roy (1). and in Rajani Kanta Ghose 
v. Secretary of State for India (2), but in 
those leases there were further clear indi- 
cations that a tenure was intended, and it 
was so found by the final Court of fact. 
The District Judge has, in my judgment, 
taken a correct view of the terms of the 
original lease. 

The original lease being inconclusive the 
attendant circumstances may be looked at 
to determine the purpose for which the 
tenancy was created. The learned District 
Judge found that that purpose was estab- 
lished by three pieces of evidence: (I) the 
statement of Kamla Singh, one of the 
original settlement-holders, who deposed 
that originally the settlement was a raiyali 
one, (2) the deposition of Tilak Singh who 
is a nephew of Hibharan Singh and 7 1 
years of age and who stated that the W 
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was jangle at the time of the settlement 
and that the settlement-holders got the 
jungle cut and cultivated the land with 
their own ploughs, and (3 )the mention in 
the Side certificate of 1893 "that Hibharan 
Singh, judgment-debtor, had 'hak mokabzat' 
i.e., occupancy right in the land sold”. 

Mr. N. N. Singh strenuously contends 
that the evidence relied upon by the Dis- 
trict Judge is inconclusive as to the status 
of Hibharan Singh and his successor-in- 
interest and could not, especially as it is 
not contemporaneous, negative the statutory 
presumptions arising under ss. 103-B and 
5 (5) of the Bengal Tenancy Act. It is 
urged that the opinion of the witness 
Kamla Singh is valueless especially as the 
area is so large, that the reclamation of the 
land by the lessee is not altogether incon- 
sistent with an intention to settle raiyat 
upon it and so is in conclusive, and that 
"hak mokabzat" is not occupancy right" as 
used technically in the Bengal Tenancy 
Act, but is simply a loose expression mean- 
ing “the right to possession". 

Now the lower Appellate Court had 
before it the evidence of Kamla Singh 
which has not been shown to us, and it 
is, therefore, impossible to say that lie 
ought not to have relied upon it. Again, 
though reclamation of the whole jot by the 
settlement-holders and cultivation by their 
own ploughs may not be absolutely in- 
consistent with a tenure, it is entirely con- 
trary to experience in this Province in cases 
where the tenancy is a tenure or the tenant 
•proposes to settle raiyats upon the land 
and become a rent-receiver, more especial- 
ly where the settlement-holder belongs to 
an agricultural caste or tribe. It has also 
not beefi shown that from 1876 to the date 
of sale in 1893 there were any under-tenants. 
It was only when the "landlord and stamp- 
vendor", as Nand Maharaj describes him- 
self, came into possession that sub leasing 
began. Finally it is not possible to say 
that in the circumstances the term "hak 
mokabzat" does not, as the District Judge 
held, denote the “occupancy right" of the 
Bengal Tenancy Act which had been in 
force for eight years at the time of the 
Sell 6 

There is no substance in the complaint of 
the learned Advocate that the defendants’ 
evidence on the subject of 6tatus has not 
been considered. The learned Judge hav- 
ing referred to the presumptions proceeded 
to examine the nature of the settlement 


and as will be seen below, the patta of 1904 
does not throw any light on the character 
of the tenancy of Hibharan Singh. 

Findings of fact of the lower Appellate 
Court cannot be assailed in second appeal, 
however, gross and inexcusable the error 
therein— if as Lord Macnaghten said in 
Durga Choudhrani v. Jowahir Singh 
Chowdhuri (4), "the lower Appellate Court 
had before it evidence proper for its con- 
sideration in support of its finding". It is 
impossible to say that the learned District 
Judge had not before him evidence on 
which a finding of fact could legally be 
based that the presumptions in favour of 
plaint ill No. 1 being a tenure-holder were 
rebutted and that he is in fact a raiyat as 
he claims to be. The first point, therefora, 
fails. 

It is next urged that even if the plaintiff 
No. 1 is a raiyat he is not entitled to eject 
the appellants. In support of this conten- 
tion reliance is placed on a provision in the 
patta of 1904 which runs as follows -.—"When 
the term of the patta will expire, you again 
taking a fresh patta from us (the executants) 
will cultivate, and if contrary to this pro- 
vision you cultivate, then rent will be rea- 
lised at the rate of Rs. 3 per bigha, the 
rate for adjoining lands, and if you the 
karinda will all along pay faithfully (?) 
punctually) the rent fixed under the patta 
then the land shall remain in your posses- 
sion and occupation as before". 

There are two branches to the argument. 
In the first place reference is made to 8. 
18 of the Bengal Tenancy Act and it is 
urged that it is for plaintiff No. 1 to show 
that he is not "a raiyat at fixed rates” who 
is not precluded by s. 85 of the Bengal 
Tenancy Act or any other enactment from 
making such a transfer as is involved in 
the provison quoted. The plaint, however, 
sets out that the plaintiff No. 1 is an oc- 
cupancy raiyat and presumably an entry 
to that effect was also made in the Record 
of Rights under s. 109-D of the Bengal 
Tenancy Act after the decision under s. 
105- A. 'The appellants also never asserted 
that their landlord plaintiff No. 1, held his 
tenancy at fixed rates. Indeed the point 
was never previously taken, and it is not 
mentioned in the grounds of appeal. It, 
therefore, cannot be taken now. But apart 
from that the implied finding throughout 

(4) 18 C. 23; 17 1. A. 122; 5 Sar. P. C. J, 560; 9 Ind. 
Dec, i*. i.) 16 (P. C.). 
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tenure holder, but that is all that can be said 
favour of the contention on behalf of ap- 


is that the plaintiff No. lis an occupancy 

raiyat. . . ... 

The main contention, however, is that 
the plaintiff is in some manner estopped 
by the provision quoted from ejecting the 
appellants. In support of it reliance is 
placed upon the Full Bench decision of the 
Calcutta High Court in Chandra Kanta v. 
Amjad Ali (5), and it is urged that as in 
the lease of 1904 the plaintiffs’ predeces- 
sors held themselves out to be tenure- 
holders, and so s. 85 (2) of the Bengal 
Tenancy Act was not a bar to the registra- 
tion of the deed of sub-lease, though it pur- 
ports to create a term exceeding nine years, 
the grantor, even if a raiyat, cannot now 
be permitted to derogate from his own 
grant and eject the grantee to whom he 
made a permanent grant. This argument 
manifestly lacks foundation unless it is 
found that the lessors of 1904 held them- 
selves out as having a right higher than 
that of occupancy raiyat. The learned 
District Judge was not satisfied that the 
pardanashin ladies who executed the deed 
were even aware of the provision or accept- 
ed it. But apart from that finding, I am 
unable to hold that the executants of the 
lease of 1904 at all professed to have a 
higher status than the status of a raiyat. 
The period of nine years is a very common 
one for a sub-lease by a raiyat and less prob- 
able in a grant of an under-tenancy or a 
raiyati settlement. The word 'raiyat' is 
indeed used in Ex. B, but only in the 
stipulation that “objection on the score of 
(loss through) inundation, drought, hail and 
storm will be the concern of you, the 
raiyat" which, is merely an adaptation of 
the similar provision in the patta of 1870. 
The word "raiyat" has here not the usual 
technical meaning nor any special signific- 
ance, being merely equivalent to grantee. 
Manifestly is must be interpreted in con- 
junction with the definite statement in the 
deed that the grantors have executed a 
patta conferring a darkanndgi jot , the 
literal meaning of which is “a sub-manage- 
ment jot". In the course of the document 
the term “ karinda " signifying 'agent’ or 
‘manager’ is twice used of the grantee. 
The description in the last sentence of the 
lessee as 'jotdar' must also be read in the 
light of that description of the tenancy. 
The lease is perhaps one which might 
equally be executed by a raiyat or by a 

(5) 61 Ind. Cns. 466; 48 C. 783 at p. 791; 25 0. W. N 
4 ; 31 0. L. J. 296. 


pellants. Accordingly it must be regarded 
as a sublease granted by the executants in 
the capacity which they actually occupied. 
Plaintiff No. 1 is, therefore, not estopped 
from denying that he holds a higher status 
than that of an occupancy raiyat. Exhibit 
D-l appears to have been admitted to 
registration contrary to the provisions of 
s. 85 (2) through a misconception on the 
part of the Registering Officer, and whether 
the misconception was that the term of the 
sublease granted by a raiyat was not more 
than nine years, or was that the executants 
held a tenure, is immaterial. There is 
certainly no evidence that lessor and lessee 
conspired by false or equivocal recitals 
to evade the provision of the Statute. 
Exhibit D-l, therefore, does not affect the 
property demised, at any rate beyond the 
period of nine years. The first of the three 
cases dealt with in the Full Bench deci- 
sion cited is that which applies to the pre- 
sent circumstances and the raiyat is entitl- 
ed to eject the grantee upon giving notice 
under s. 49 ('?), as has been done in the pre- 
sent instance. The second point also can- 
not prevail. 

As to the third point the suit was valued at 
Rs. 1,100 and was instituted in the Court 
of the Munsif having jurisdiction to try 
suits of value not exceeding Rs. 2,000. 
Objection to the jurisdiction of the Court 
was taken before the Munsif. Before the 
District Judge in appeal the objection was 
renewed. But the trial by a Court of a suit 
beyond its pecuniary jurisdiction is not in 
itself a ground for setting aside his order 
on appeal unless the Appellate Court is 
satisfied that the under-valuation has pre- 
judicially affected the disposal of the suit 
on the merits. The District Judge record- 
ed that he was not so satisfied. It is, how- 
ever now argued that in fact the disposal 
of the suit on the merits was prejudicially 
affected because the forum of appeal would, 
on a correct valuation of the suit, have been 
the High Court and not the District Judge 
and Mohini Mohan v. Gour Chandra Rai 
(6) is cited in support of the contention. 
That decision does not assist the appellants 
Therein it was held that wherein a suit 
tried by a Subordinate Judge the appeal 
was wrongly preferred to the District Jud^e 
in disregard of his pecuniary jurisdictionm 

d>) 56 lud. Cos. 762; 5 P. L. J. 397; 1 P L T VUV « 
U. P. L, R. (Pat.) 123; (1921) Pat, 105. ' 390; 5 
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a ppeal the appeal was incompetent and s. 11 
of the Suits \ aluation Act, 1887 wasinapplic- 
anle as in fact the under-valuation pre- 
judicially affected the disposal of the ap- 
peal on the merits. In the present case the 
appeal lay to the District Judge whether 
the correct valuation of the subject-matter 
was Rs 1,100 or was Rs 3,650 as the District 
Judge found it to be for purposes of assess- 
ment of Court-fee. The real plea on be- 
half of the appellants is that the true 
valuation exceeded Rs. 5,000 so that the 
appeal from the decision in the suit would 
lie to the High Court. Rut that plea must 
fail in the first place because it is not 
taken in the grounds of appeal and in the 
second place because there is nothing before 
us which would lead us to hold that the 
valuation of Rs. 3,650 is erroneous and the 
appeal in a suit so valued lies to the 
District Judge and not to the High Court. 
The third submission also fails. 

1 would, therefore, dismiss this appeal 
with costs. 

Miller, C. J.— I agree. 

z. k. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1110 ok 1923. 

January 19, 1925. 

Present:— Mr. Justice Phillips. 

SINNANNA GOUND AN-Appellant 

versus 

VEERAPPA GOUNDAN and otiibrs— 
Respondents. 

Easements Act (V of 1882), s. 13 (f>— Easement— In- 
creased burden. 

The plaintiff and defendant were owners of two 
adjoining sites with houses thereon which fell to 
them on a family partition. The water from the 
plaintiff's site drained off across the defendant's site, 
and without (lowing in any channel across the defend- 
ant's land used to be absorbed as it spread over the 
whole area. Subsequent to the partition, between the 
two sites a wall was built by both the parties in com- 
mon and the plaintiff claimed the right to drain off 
the water from his house and site through a hole in 
the wall across the yard in the defendant's house to 

the street: . 

Held, (1) that the easement enjoyed before partition 
was of a different nature to that claimed, namely, 
collecting all the water into one spot and directing it 
on to the defendant's land in a concentrated form ; 

(2) that the easement right not being necessary for 
enjoying the plaintiff’s share as it was enjoyed when 
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the partition took effect, and the burden cast upon 
the defendants being a more onerous burden now than 
it was before, plaintiff’s claim must fail. 

Second appeal against a decree of the 
Court of the District Judge, Coimbatore, in 
A. S. No. 366 of 1922, preferred against that 
of the Court of the District Munsif, Gobi- 
chettipalayam, in O S. No. 697 of 1922. 

Mr. T. R. Venkatarama Sastri (Advocate- 
General), for the Appellant. 

Messrs. C. V. Ananthakrishna Iyer and 
K. B. llanganatha Iyer, for the Respondent. 

JUDGMENT.— This appeal relates to 
a question of easement. The plaintiff’s 
father and the first defendant effected 
a partition about 25 years ago and now the 
plaintiff claims to have a right to drain off 
the water from his house and site through 
a hole in the wall, marked A, R, W on the 
plan and across the defendant’s yard to the 
street in the north. 

It is contended that this is not an ease- 
ment of necessity but the learned Advocate- 
General contends that it is an easement 
within the meaning of s. 13 (/) of the 
Easements Act, namely, that it is an ap- 
parent and continuous easement and that 
it was enjoyed before the partition. It is 
however, admitted that since the partition 
took place this wall A, R, W has been 
built by the parties jointly. It is further 
clear that prior to the partition, there was 
no particular easement right to take water 
through that one point R. It is possible 
and indeed probable from the lie of the 
land that the water from the plaintiff’s 
site did drain off towards the north across 
the defendant’s site. That easement is of 
a different nature to collecting all that 
water into one spot and directing it on to 
the defendant's land in a concentrated 
form as sought to be done now. Before 
the partition it is unlikely that water 
llowed in any channel across the defend- 
ants’ land and it would be likely to be 
absorbed as it would be spread over the 
whole area. Now that the whole amount 
of this water is concentrated into a narrow 
channel five inches across, it imposes a 
burden upon the defendants of a very 
different nature to that which was in exis- 
tence before the partition. It cannot, there- 
fore, be said that it is now necessary for 
enjoying the plaintiff’s share as it was 
enjoyed when the partition tcok effect. 
The burden cast upon the defendants is 
undoubtedly a more onerous burden now 
than it was before, 
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mined and sold under the provisions of the Bengal 
Land Revenue Sales Aet. Under such a sale what is sold 


It is further argued that this arrangement 
must have been by agreement between the 
parties and from the fact that the wall was 
built by both in common and that this 
opening has been there for some time past 
it might be possible to infer such an 
agreement. Both the lower Courts have 
considered the question of agreement which 
was pleaded by the plaintiff and have de- 
finitely found that there was no such 
agreement. In this view, I do not think 
that this finding can be interfered with 
or that fresh finding is called for. 

In the result the appeal fails and is dis- 
missed with costs. 

v. n. v. Appeal dismissed, 

N. h. 


is not the interest of the defaulter owner, but the inter- 
est, of the Crown, subject to the payment of the Govern- 
ment assessment. In a sale held under that Aet the 
estate is sold in the condition in which it stood at the 
time of the settlement; the purchaser does not derive 
his title from the defaulting proprietor hut takes tlio 
estate from the Crown in the state in which it was 
at its inception at the time of the settlement. fihid.J 

Appeal against a decree of the Subordi- 
nate Judge, First Court, 24-Parganas, dated 
the 24th August 1922. 

Mr. N- C. Bose , Bab us Biresuar Bagchi 
and Anilendra Nath Roy Chowdhury, for 
the Appellants. 

Sir Provash Chunder Hitter and Babu 
SatindvaNath Mukerji , for the Respondent. 

JUDGMENT. 


CALCUTTA HIGH COURT. 

Appeal from Original Degree No. 44 
of 1923. 

March 12, 1925. 

Present:— Justice Sir Hugh Walmsley, Kt., 
and Mr. Justice Mukerji. 
JATINDRA NATH ROY CHOWDHURY 
and others— Defendants — Appellants 


versus 

NARAYAN DAS KHETRY-Plaintiff- 

ReS PON DENT. 

Bengal Land Revenue Sales Act (XI of 1859), s. 37- 
Revenue sale— Purchaser, rights of— Structures on 
land, whether pass by sale— Structures, whether 
encumbrance. 

What passes at a revenue sale is the land or the 
share in the land and not the structures or buildings 
thereon. Ip. 902, col. 2.] 

The rights of a purchaser at a revenue salo are 
radically different from those of a purchaser at a 
voluntary salo. p. 902, col. 2; p. 903, col. 1.] 

Structures and buildings are not “encumbrances" 
within the meaning of s. 37 of the Bengal Land Reve- 
nue Sales Act. [jp. 903, col. 1.] 

Where land is sold for arrears of revenue the 
owner of a house built on the land is entitled as 
against the auction-purchaser to reside in or enjov 
the house paying on equitable ground rent for the 
site to such purchaser and that whether the house was 
built by a person holding under a lease granted by 
the former proprietor or by the ex-proprietor himself. 
[ma.J 

Thakoor Chunder Pramanick v. Ramdhone Bhutta- 
charjee, CW. R. 228, Surjakanta Acharjya Bahadur 
v. Sarat Chandra Roy, 25 Ind. Cas. 309- 18 O W N 
1281; 16 M. L. T. 290; 27 M. L. J. 365; 1 L W 807-' 

n ?57 fi 16 Bora ' V*' 925i 20 a L - ^ 

(r- <>.), bnib Doss Banerjce y. Bamun Doss Mookeriee 

W. R. 3liO;8 B.L. R. 237, and Ram KoomarSen v. 
Mohesh Chunder Sen, (1800) 1 Sudder Dec. 637 refer- 
red to. 

On the failure of an owner to pay the Government 
assessment his estate or interest in {he land is deter- 


Walmsley, J.— The appellants are the 
defendants, the successors- in-interest of 
Satyendra Nath Roy Chowdhury, who was 
the proprietor of a khas mahal holding. 
This holding was sold under the Revenue 
Sales Law by the Collector on December 
17, 1919, and bough t by the plaintiff. Sat- 
yendra’s efforts to have the sale set aside 
were fruitless and on July 6, 1920, a certifi- 
cate was issued to the plaintiff saying that 
his purchase took effect from May 1, 1920. 
Then on August 2, 1920, a declaration was 
made under the provisions of the Land 
Acquisition Act in respect of the holding 
and on March 11, 1921, the Deputy Collec- 
tor awarded Rs. 2,181 for the land, and 
Rs. 12,388 for the building standing on it. 
This building was admittedly erected at the 
expense of Satyendra, and it was standing 
.on the land at the time of plaintiff’s pur- 
chase. The suit was brought to determine 
whether the plaintiff or defendants were to 
take the compensation money. There is, 
of course, no question about the compensa- 
tion for the land: that must go to the 
plaintiff. The learned Judge has held that 
the plaintiff should also get the compensa- 
tion for the building. It is against that 
finding that the appeal is directed. 

It is conceded on all hands that the hold- 
ing is one that can be sold under the Re- 
venue Sales Law. Unfortunately the langu- 
age of Act XI and Act VII seems hardly to 
refer to a small holding like the present 
one. Here the holding is a homestead or a 
residential site, and in the occupation of the 
proprietor. The learned Judge proceeds 
frankly on the doctrine omne qood solo 
inadificatur solo eedit, although hq ^dmita 
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that it has but a limited application in 
this country. 

In this I think, he was wrong. The point 
was discussed, and settled in I860, in the 
case of Thakoor ChunJcr Pramanick v. 
Iiamdhone Bhuttacharjee (1) and incidently 
it was pointed that the Civil Law gave 
some protection to the man who being in 
possession of land in good faith erected a 
building on it. On the authority of that 
decision I think it is clear that the plaintiff 
had the option of calling upon the defend- 
ants to remove the building or to accept 
such sum as might be found to be reason- 
able compensation. The plaintiff did 
not exercise that option. He says that he 
took delivery of possession through the 
Collector in August 1920, but that allega- 
tion is denied by the defendants and there 
is no evidence adduced in support of it. 
I need not consider when a purchaser 
must exercise his option in such a case: for 
my present purpose it is enough to say 
that the plaintiff had not exercised his 
opt ion. It appears to me to follow from this 
failure on the part of the plaintiff that 
ownership of the building remained with 
the defendants, and that it was still with 
them when the award was made. Conse- 
quently, I think that the learned Judge's 
decision is wrong, and that it must be 
reversed. The defendants, however, are not 
entitled to the whole of the compensation 
for the building : they allowed it to stand 
on the plaintiffs land for a long time and 
they ought to pay a reasonable sum for 
the use of the land. I agree with my learn- 
ed brother as to the sum. 

We are told that the whole of the compen- 
sation money was withdrawn by the plaint- 
iff after the decision by the first Court. 
The plaintiff must refund the balance after 
deducting the amount allowed to him as 
indicated above. 

The appeal will be allowed and the suit 
decreed in the form indicated with propor- 
tionate costs in both Courts. 

Mukerji, J.-I agree and wish to- add 

a few words. ...... .... 

Act XI of 1859 is described in its title as 

an Act to improve the law relating to the 
sales of land for arrears of revenue in the 
Lower Provinces under the Bengal Presi- 
dency. In the Regulations and Enactments 
dealing with settlement of revenue it is 
the land which is assessed to revenue. 

(1) C \V. R. 228. 


I nder Act XI of 1859 what is sold for ar- 
rears of revenue is the ‘estate.' The word 
is not defined in that Act but in Act VII 
of 18G8. In the latter Act ‘estate’ has been 
defined as meaning any land or share in 
land subject to the payment to Government 
of an annual sum in respect of which the 
name of a proprietor is entered on the re- 
gister known as the General Register of all 
Revenue paying estates, or in respect of 
which a separate account may in pursuance 
of s. 10 or s. 11 of the Act XI of 1859 may 
have been opened. These Registers are 
now prepared and maintained under the 
Land Registration Act VII of 187G, s. 2 of 
which gives a definition of ‘estate’ as in- 
cluding land, and it is the lands which 
are so entered as assessed or unassessed 
prima facie, therefore, and in the absence 
of anything else, I should think that it is 
the land or the share in the land, as 
stated above, which passes at the sale, and 
not the structures or buildings on the land. 

To make out that the structures and 
buildings pass with the land or the share 
therein, several arguments have been put 
forward and I propose to consider them in 
their order. 

Reference is made to the definition of 
‘land’ as given in s.3, sub-s. (a) of the Land 
Acquisition Act (I of 1894) and the defini- 
tion of ‘immoveable property’ as given in 
s. 3 of the Transfer of Property Act (IV of 
1882). Both these definitions, however, are 
expressly restricted to the enactments in 
which they appear and cannot be imported 
into Act XI of 1859, with which the provi- 
sions of Act VII of 18G8 have to be read by 
reason of s. 30 of the latter. 

It is urged that though the provisions of 
s. 8 of the Transfer of Property Act do not 
apply to a sale by operation of law the prin- 
ciples underlying those provisions will ap- 
ply to a purchase made at a revenue 6ale. 
It is urged that at such a sale an unquali- 
fied transfer takes place which conveys all 
the interest which the defaulting proprie- 
tor possessed and the rule of interpretation 
that every grant is to be most strongly 
taken against the grantor is to be applied. 
It is contended that where there is no re- 
servation the structures and buildings will 
pass by necessary implication. This argu- 
ment is based upon a supposed analogy be- 
tween a transaction as between a vendor 
and a vendee and a revenue sale. Ihe 
rights of a purchaser at a revenue sale 
axe entirely and radically different from - 
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those of a purchaser at a voluntary sale, lion of law enunciated so far hack as 1871 


The Judicial Committee in the case Surja 
Kanta Acharjya Bahadur v. Sarat Chandra 
Roy (2) dealing with the case of a sale 
held under Act XI of 1859 enunciated the 
proposition that on the failure of an owner to 
pay the Government assessment his estate 
or interest in the land is forfeited or rather 
determined, and that under such a sale what 
is sold is not the interest of the defaulter 
owner, but the interest of the Crown, sub- 
ject to the payment of the Government 
assessment. In a sale held under that Act 
the estate is sold in the condition in which 
it stood at the time of the settlement; the 
purchaser does not derive his title from 
the defaulting proprietor but takes the 
estate from the Crown in the state in which 
it was at its inception at the time of the 
settlement. 

The decision of the learned Subordinate 
Judge is not, and, in my opiiion, rightly 
not, sought to be supported by a reference 
to the expression ‘free from encumbrance’ 
appearingin s. 37 of Act XI of 1859. Struc- 
tures or buildings are not encumbrances 
within the meaning of the section and the 
said expiession is irrelevant for our present 
purposes. 

It is conceded that the law of fixtures has 
but a limited application to this country 
and that the provisions of s. 108, cl. (/i) of 
the Transfer of Property Act have no appli- 
cation. 

The precise effect of a revenue sale on 
the building erected by the ex-proprietor 
was incidentally considered by this Court 
in the casemf Shib Doss B&nerjee v. Bamun 
Doss Mookerjee (3) wherein at page 361* 
Morman, C.J., observed he follows: “If the 
landihad been sold' for arrears of Govern- 
ment revenue; the owner of a house built 
on the land might have been entitled as 
agaiustlhe auction-purchaser to reside in or 
enjoy the house paying an equitable ground- 
rent for thesite to such purchaser and I hat 
whether the house were built by a person 
holding under a. lease granted by the former 
proprietai^-Act I of 1845; ss; 3, 26 and 27 
artd Act XI of 1859, ss. 3,. 7 or even by the 
e.^proprietor himself, 6ee Ram Koomar Sen 
Mohesh Chunder Sen 


v. 


(2) 25 Ind. Gas. 309; 18 0. W. N. 1281; 16 M. L T. 
290; 27 M. L. ,t. 365; 1 L W. 807; (1911) M. W. N. 757; 
16 Bom. h. R. 925; 20 O. L. J. 503 (P. C.). 

(8) 15 VV. R. 300; 8 B. L. R. 237. 

(4) •(I860) 1 BndderDco M7» 

♦Page of 15 W. R.-[tfZ] 


has not been dissented from at any time 
till now, and I am not convinced that there 
is any reason to hold that it is otherwise 
than a correct one. It has been argued that 
the case of Ram Kumar Sen v. Mohesh 
Chunder Sen (-i)presents certain distinguish- 
able features. I think it does; but the 
principle is there and that is entirely in 
consonance with the general rule which 
must govern the rights and liabilities of 
the purchaser on the one hand and the 
ex-proprietor on the other. That general 
rule was laid down by a Full Bench of this 
Court in the case of Thakoor Chunder Pra- 
manik v. Ramdhone Bhuttacharjce (1): “We 
think it should be laid down as a general 
rule that, if he who makes the improve- 
ment is not a mere trespasser, but is in 
possession under any bona fide title or claim 
of title, he is entitled either to remove the 
materials, restoring the land to the state in 
which it was before the improvement was 
made, or to obtain compensation for the value 
of the building if it is allowed to remain for 
the benefit of the owner of the soil— the 
option of taking to the building, or allowing 
the removal of the material, remaining with 
the owner of the land in those cases in 
which the building is not taken down by 
the builder during the continuance of any 
estate he may possess". 

Applying this general rule in the present 
case there is no escape from the conclusion 
that the ownership of the structures or 
buildings, which were admittedly erected 
by the appellants' predecessor, the default- 
ing proprietor, did not pass to the respon- 
dent, the purchaser. 

From this, however, it does not follow that 
the appellants are entitled to the whole of 
the compensation awarded by the Land 
Acquisition Collector for the structures 
and buildings. We must take into consi- 
deration all the facts and circumstances of 
the case and we are competent to pass such 
orders as the equities of the case demand. 
The learned Advocate for the appellants 
with his usual candour has conceded 
that we may allow reasonable compen- 
sation to the respondent for the ap- 

(4)i”... ; pellants’ laches in not removing the ma- 

This proposi- terialsof the structures and buildings before 

1st of May 1919 which was the datb men- 
tioned in the certificate from which the sale 
was to take effect and the fact that the latter 
did not exercise the option of calling 
upon the ex-proprietor to remove them* 
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SHK- ,hat he allo ' ved them to stand 

rpnt 1 tv payment of reasonable ground 
rent, Ihe structures and buildings 

remamed on the knd till the 11th March 

Z ' °. n "' hl ? h date the Collector took 
possession of the premises. In the absence 
of any arrangement which it was clearly 
the duty of the ex-proprietor to make with 

the purchaser for allowing the buildings 
and structures to remain on his land I 
think we may reasonably assess the com- 
pensation at the rate of Rs. 100 per month 
The result is that out of the compen- 
sation awarded for the structures and build- 
ings, the appellants should be held entitl- 
ed to the whole amount less a sum of 
Rs. 2, .300 due to the respondent, as compensa- 
tion for 23 months during which period the 
structures and buildings stood on the land. 
There is no controversy as to the rest of the 
compensation money, that is to say, that 
awarded for the land or the trees. 

The decree of the Court below is set aside 
and in lieu thereof a decree will be drawn 
up declaring the plaintiff's title to the whole 
of the compensation awarded for the lands 
and trees and also to the sum of Rs. 2.300 
stated above, out of the amount awarded in 
Land Acquisition Case No. I), 37-95-96 of 
1920-21 of the Land Acquisition Deputy 
Collector’s Court at Alipur, and the rest will 
go to the defendants. 

Having regard to the circumstances of 
the case, and the proportion of success and 
defeat of the respective parties 1 think 
the proper order to make is to allow pro- 
portionate costs in this Court as well as in 
the Court below. 

z. K. Appeal allowed-, 

Decree modified. 


ALLAHABAD HIGH COURT. 

Privy Council Appeal No. 25 op 1925 
July 27, 1925. 

Present:-- Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 
Kumvav SURAJ SINGH vnd another 
—Plaintiffs— Applicants 

versus 

Rani PHUL KUMARI and another — 

D e pen dants— Opposite Pa ktv. 

Civil Procedure Code (Act V of IMS), ss. 109, 115, 
Sdi. 11, paras. I, 15, 16— Arbitration— Reference by 
Court— Objection, disposal of - Revision— Order passed 
in revision, whether passed "on appeal — Appeal to llis 
Majesty in Council, whether competent. 


PHCL KUMARI. [90 I. C. 19S5] 

$ sftr'ist? i m 0 ;‘ t 

ppea 1 to Hjs iiajc^y in Council under cl. (c) of the 

V,. !/oi. S coT V 2 ; ^ 0 ^ 00 ^ 1 )" * “ 0nC ^ 

L C ? W a,e , d 1 ,al anv ol) jeetion taken in respect of 
the validity of an award should be determined bv the 
Court through which the reference was made includ- 
n„ an objection that what purports to be an award is 

har^Tl ° f TT T n,S which =*re said to have 

“ “ mrd “ 

Uv)tr' th f re ( ore u 1 in s ," rh a casp an award is upheld 
r .‘" ' f rhlch . ma,p 'I" 1 reference and a petition 
Kurt . f suc . h order is dismissed bv the High 
Co,,. . a„ order of the Trial Court or of the High 

f °" rt ,s ."o' T" to a PP pal ‘o His Majesty in Council 
luismucl, as the order of the High Court being passed 

l! r 0n l r n "° l l 531,1 'o 1'tive been passed "on 
api tBl within the meaning of cl. (a) of s. 109 of the 

nf'.i*!" 1 ' u- " fth ? sccl ' on ' s inapplicable for 
**"* of the case being a fit one for appeal within the 
meaning of that clause, [p. 905, col. 1 .) 

Application for leave to appeal to Hia 
Majesty in Council. 

Mr. P. L. Banerji, for the Applicants. 

Sir Dr. T. B. Sapru and Dr. K. N. Katju, 
for the Opposite Party. 

% .—We have decided, after 

hearing arguments of Counsel in this case, 
to refuse this application for leave to appeal 
to His Majesty in Council. 

The order which it is sought to take in 
appeal is an order which was passed by 
this Bench in Civil Revision No. 125 of 1923. 
In other words it was an order passed under 
the provisions of s. 115 of the C. P. C. The 
matter came before this Court in connection 
with an arbitration award. The award 
having been attacked in the Trial Court was 
accepted by the learned Judge of the Court 
below, and we decided by our order that 
there was no case for interference in re- 
vision. . A\ e, therefore, allowed the order 
of the District Judge to remain as it was. 

A preliminary objection has been raised 
before us and it is argued in this connection 
that having regard to the language of s. 109 
of the C. P. C., cl. (a), the applicants have 
no right to apply for leave to appeal to 
His Majesty in Council. This argument is 
based on the consideration that the order 
which was passed by this Bench, and which 
is the order complained of, was not an 
order passed “ on appeal " by a High Court. 
M e agree with the argument and we do 
not think that an order which has been 
passed by this Court in the exercise of its 
revisiunal jurisdiction is an order passed 
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"on appeal." We understand there is 
authority for the contrary view in a case 
reported as Ilarish Chandra Acharya v. 
Xawab Bahadur of Murshidabad (1). The 
view there taken followed the view which 
was adopted bv the Madras Court in Chap- 
pan v. Maidin' Kutti (2). This latter was 
a case in which the matter under discussion 
was the right of appeal under the Letters 
Patent. 

We are not prepared to take the view 
that an order passed by this Court in the 
exercise of its revisional jurisdiction is an 
order passed “ on appeal." There is a sub- 
stantial difference between the powers of 
this Court when exercised in appeal and 
when exercised in revisional jurisdiction. 
As was very properly pointed out, the 
jurisdiction of this Court under s. 1 15 is a 
discretional jurisdiction and the Court is 
not bound to interfere even if it is satisfied 
that an error of law has been committed 
by the Court below. It would be otherwise 
in a case which came before this Court “ on 
appeal." We are, therefore, of opinion, 
that this application does not lie under 
s. 109 (a). On the other hand it is argued 
that if it does not lie under cl. (a) it does 
lie under cl. (c) which provides that an 
appeal would lie to His Majesty in Council 
from any decree or order when the case as 
hereinafter provided is certified to be a fit 
one for appeal to His Majesty in Council. 
We are of opinion that the application 
could be entertained under this clause if it 
i9 made to appear that the case is a fit one 
for appeal. It was argued before us that in 
the present case, as in the case reported 
as Saadatmand Khan v. Phul Kuar.{ 3), the 
application for a certificate ought to be 
made to the Court which passed the decree. 
We do not think this is so, and it may 
also be mentioned that in the case reported 
as Saadatmand Khan v. Phul Knar (3), the 
matter never came before the High Court 
at all. There was no order by the High 
Court in that case. 

We are left then to consider whether this 
application ought to be granted on the 
ground that the case is one certified to be 
a fit one for appeal to His Majesty in 
Council. It is argued by Mr. Peary Lai 
Banerjee, who appears on behalf of the 

(1) It Ind. Cas. 65; 13 C. L. J. 688; 15 C. W. X. 
879. 

(2) 22 M. 68: 8 M. L. J. 231; 8 Ind. Dec. (*. s.) -19. 

(3) 20 A. 412; 2 C. W. N. 550; 25 I. A. 146; 7 Sar, P. 
U J, 380; 9 Ind. Dec. (x, s.) 624 (P. C.). 
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applicants, that a substantial question of 
law is raised and one of general importance. 
The argument, is put in this way. It is 
said that it would be a great hardship on 
litigants who engage in arbitration pro- 
ceedings if they were deprived of the 
opportunity of showing by means of an 
appeal that what purported to be an award 
was not an award at all. We think instead 
(and the law is so settled in this Court) 
that under the present C. P. C„ the policy 
of the law is to make all decisions in 
arbitration cases final. We may refer in 
this connection to the Full Bench decision 
of this Court reported as Lutawan v. Lachxya 


(4) and to the observations of the learned 
Chief Justice at page 74* of the judgment 
where he says 

“ It seems to me that it was the clear 
intention of the Legislature by this amend- 
ment of the Code that objections to the 
award on the ground of invalidity from 
any cause whatever should be decided by 
that Court and by no other Court." 

Similarly Mr. Justice Banerji observes at 
page 75* of the report 
“ It is manifest from the provisions of the 
C. P. 0., that the intention of the Legislature 
is to give finality to the decisions of arbitra- 
tors and to the decrees passed in accordance 
therewith." 

We agree respectfully with these observa- 
tions on the scope of the arbitration law as 
it now stands and we think it is impossible 
to say that any hardship is caused whereas 
at present, the law contemplates that any 
objection taken in respect of the validity 
of an award is to be determined by the 
Court through w'hich the reference was 
made. This is clear from the provisions of 
Sch. II, para. 1, sub-para. (1) (c) of the C. P. 
C., when the award is returned by the 
arbitrator any party then has the opportun- 
ity of attacking the award in the. Court 
which made the reference and showing that 
it is invalid for various reasons which are 
specified in para. 15 “or otherwise." It 
seems to us, therefore, that this paragraph 
contemplates the entertaining by the first 
Court of all possible grounds which can be 
urged against the validity of the award and 
amongst those grounds, we conceive, is 
included the ground which has now been 
raised here, namely, that what purports to 
be an award is by reason of certain events 

(4) 21 Ind. Cas. 989; 36 A. 69; 12 A. L. J. 57. 

♦Pages of 36 A.— [Ed.] ~ 
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" J 1 ' * 1 are sai(1 10 have happened prior to the 
reference not an award at all 1 16 

the S a of In SC| , 1 - 11 f hows clearly that 

aw aid has been made is of a strictly limited 

Umt the a Fnll t R VaS, . n< ! d n bt ’ for that rea30n . 
that the I< all Bench held, as we have said 

above that it was the policy of the Legis- 
lative to give finality to the decisions 5 of 
arbitrators. \\ e, therefore, hold that no 
proper case has been made out which would 
justify our granting the certificate asked 
for, and we accordingly dismiss this appli- 
cation with costs including fees on the 
higher scale. 

z - K - Application dismissed. 


a madras high court. 

Second Civil Appeal No. 1443 or 1921 
April 9, 1924. 

Jus,if>e Madhavan Xair. 

RAMASW AMI NAICKER and anothbk 
—Appellants 

VO'SUS 

NARAYAN AS WAMI NAICKER— 

Respondents. 

Contract Act (IX of IS72), s. 72-Mistake of fact- 
1 ay merit of money towards non-existing debt— Suit for 
refund-tause of action , accrual of, subsequent to suit 
— Relief , right to. 

A person i9 entitled to recover money which he 
pays to another under a bona fide forgetfulness of 
fact. [p. 907, col. 1.) 

The plaintiff sent money to the defendant with 
intent to discharge a particular promissory note hut 
by mistake wrongly described it. The defendant took 
advantage of the mistake and allotted the money for 
the discharge of this fictitious pro-note and thereupon 
endorsed the real pro-note to a third person who 
ultimately got a decree. In a suit by the plaintiff 
against the defendant for recovery of money paid 
under mistake : 

Held, that the plaintiff was entitled to a decree, and 
it was immaterial that his suit was instituted before 
the endorsee a suit was actually decreed, [ibid ] 

There is no general rule that Courts have no power 
to grant a decree where the cause of action arises sub- 
sequent to the suit, [ifcitf.] 

Subbaraya Chelty v. S'achiar Ammal, 41 Ind Cas 
803; (1918) M. W. N. 199; 7 L. W. 403. followed. ' 

Second appeal against a decree of the 
Court of the Subordinate Judge, Ramnad, 
at Madura, in A. S. No. 40 of 1920. (A. s’ 
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the Aptellautr C " /W/aSU6ra " ,am ' a for 

‘w s , sra T \ R ' v ^katarama Sastri (Advo- 
JUDGMENT.-The facts so far as thev 

iDDeal m ary |! 0r . t s ie PU f pose of tiis sec °nj 
appeal may be thus shortly stated Dp 

en ao.s N„ 6 . 1 and 2 m r J££, £ 

o nt family carrying on money-lending 

sometimes taking documents in 

! f I!fi ° f °? e and someti mes in that of 
the other and one or the other collecting 

oney and giving discharges on the docu- 
n- , tS «)- n The , piaintiff borrowed a sum of 
Ks. I,2o0 and executed to the 2nd defendant 

LTm 1 ,? 0 ? nC l te Ex - R in Ananda Chit- 
trai (29th April 1914). To discharge this 

promissory note the plaintiff sent money 
to the 1st defendant and, in so sending it, 
he promissory note for discharging which 
be money was sent was by mistake referred 
to as executed to the 1 st defendant in 
Ananda Yaikasi (see Ex. D). This was on 
account of forgetfulness as the plaintiff 
naa kept no copies of memoranda of the 
various promissory notes. Availing himself 
ot this mistake in the dates, the 1st defend- 
ant allotted this money for the discharge 
of a promissory note of Ananda Vaikasi 
which, as a matter of fact, did not exist. 
Later on the promissory-note executed to 
the 2nd defendant for which really the 
money was intended by the plaintiff when 
he sent it was endorsed to another person 
and he instituted a suit against the plaintiff 
for the recovery of that amount. It was 
decreed against him since the institution 
of this suit. I may here mention that, in 
a preliminary order passed in the suit insti- 
tuted by the endorsee, the District Munsifi 
overruling the plea of payment urged by 
the present plaintiff, who was defendant 
therein, said that “ The defendant may 
no doubt have his remedy to claim back 
the amount paid by mistaken understand- 
ing of the real claimant to the money/* 

1 he suit out of which this second appeal 
arises has been instituted by the plaintiff 
lor the recover}’ of the amount declared 

due from him to the 1st defendant in the 
. ! ■ % • . . . 


No 676 of ' 1919 on f he fi I p of l W -l ■ Irom ,ura to the lst defendant in the 

?! the lower Courts, holding that the money 

WAA nmri htr r. « * a- - 


pivitntu a^aiuaii LIlUu 01 

the Court of the Additional District Munsif, 
Srivilliputhur, in O. S. No. 87 of 1915,’ 
(O. S. No. 977 of 1917) on the file of the 
Court of the Principal District Munsif, 
Srivilliputhur. 


------ — AAViuiii^ umi me uiuucj' 

was paid by the plaintiff under a mistake 
of fact, have given a decree in his favour 
and the defendants have preferred this 
second appeal against that decree. 

The learned Subordinate Judge has ound 
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“ that there was no second promissory note 
for Rs. 1,250, that the plaintiff executed 
only one promissory' note for Rs. 1,250, 
Ex. R, dated the 20th April 1914, that the 
referehce in Ex. D to a promissory note for 
Rs. -1,250 in Ananda Vaikasi was made 
owing to the forgetfulness, and that the 
defendants are not entitled to appropriate 
it towards that fictitious promissory note 
but are bound to refund it." At the very 
outset I may point out that the arguments 
of the learned Counsel for the appellants 
at the bar were not directed to show that 
there is any equity upon which the appel- 
lants could retain this money. It is con- 
ceded that the defendants have committed a 
deliberate fraud, but it is argued that since 
the plaintiff intended to send the money 
to the 1st defendant, the finding of the 
Subordinate Judge based upon a mistake 
of fact cannot stand. It appears to me that, 
when once it is conceded that the money 
that was sent was intended for quite a 
different promissory note, though it was 
sent to the 1st defendant, it was money 
which he had no right to retain and which 
he had from the date of its receipt been 
holding for the plaintiff. The circumstances 
of the case show that the money was 6ent 
by the plaintiff to the 1st defendant under a 
bona fide forgetfulness of fact which dis- 
entitles the 1st defendant to receive it. I 
think, therefore, the plaintiff is entitled to 
recover the money which he has paid to the 
1st defendant on the ground of mistake. 

It was argued that the suit is premature 
inasmuch as it was instituted before the 
decree in the suit brought by the endorsee 
was actually passed. I do not think that 
there is any substance in this argument. I 
have already pointed out that in the pre- 
liminary order the District Munsif had 
indicated that the plaintiff had no defence 
to the endorsee’s suit. The defect indicated 
can certainly be cured by an amendment. 
Further it cannot be said as a general rule 
that Courts have no power to grant a decree 
where the cause of action arose subsequent 
to the suit; see Subbaraya Chetty v. Nachiar 
Animal (1). In the special circumstances 
of this case I overrule this plea. I may also 
mention that this argument does not appear 
to have been put forward in the lower Ap- 
pellate Court. 

I dismiss the second appeal with costs. 

T. N. v. Appeal dismissed. 

N. H. 
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RANGOON HIGH COURT. 

Second Civil Appeal No. 12 of 1924. 
March 20, 1925. 

Present: — Mr. Justice Lentaigne. 
MAUNG PO KA— Defendant 
—Appellant 
versus 

MAUNG SAN PE —Plaintiff- 
Respondent. 

Xolict sent toper* m in occupation of land not to 
cultivate it — Dam aye*, suit for— Malice — Harden of 

proof. 

The law encourages persons who have bona fide 
rights to give notice to other persons who are likely 
to he affected by such rights, and it is not the policy 
of the law to presume either malice or mala fidcs in 
such cases on the part of the person who gives such 
notice, but to require clear proof of the same, fp 910 
col. 1,] 

Where in consequence of such a notice warning 
the person to whom the notice is sent to desist from 
cultivating the land without the permission of the 
person sendimr the notice, the person to whom the 
notice is sent .rases to cultivate the land, he cannot 
claim damages from the person who sent the notice un- 
less lie proves actual malice on his part. If the defendant 
in such a case proves that he sent the notice in the 
bona fide assertion of his own right, real or supposed 
to the property, the action will not lie. [i6id.] 

Mr. Leong , for the Appellant. 

Mr. Ko Ko, for the Respondent. 
JUDGMENT.— This Second Appeal 
No. 12 of 1924 has been heard with two 
other Second Appeals No?. 13 and Hof 1924; 
and as the three appeals cover the same 
points with the only material difference as 
to the amount of damages decreed, this 
judgment will cover all three cases, which 
had been similarly decided by the same 
judgment in the lower Appellate Court 
The facts which gave rise to all three 
suits are summarised in the judgment of 
the lower Appellate Court as follows The 
lands to which these suits relate originally 
stood in the name of one Ma Nge Le who 
died ; and the appellant Po Ka claimed 
that on the death of Ma Nge Le the land 
devolved on her sister Ma Pu who was the 
wife of the appellant, Ma Pu died shortly 
after Ma Nge Le and the appellant then 
claimed that the lands became his property 
The tonds, however, were, in the possession 
of Ma Sein who was the aunt of Ma Pu and 
Ma Nge Le ; and shortly afterwards the 

appellant PoKa is said to have executed a 

registered _deed of gift of the lands in 


favour of Ma Sein. Then the appSt 18 
said to have changed his mind and to have 
executed a registered deed purporting to 
cancel the deed of gift to Ma Sein ; and he 
is also said to have instituted a Qnit J a 
(l) 44 tad. Cas. 8C3; (1918) M. W. N. 199; 7 L W. 40J. cancellation pf the deed of gift £ jja 
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and that in such suit he was unsuccessful. 
11ns suit does not appear to have been 
made an exhibit in the cases now under 
appeal, but these facts have been referred 
to as explanatory of the facts more directly 
concerned with the three cases now under 
appeal 

The plaintiffs in each of these cases were 
tenants who had leased separate portions 
of the land from Ma Sein ; and after they 
had partially cultivated the land, the appel- 
lant Maung Po Ka informed these tenants 
that he claimed the land and that they 
must pay the rents to him ; and he then 
served each of them with a copy of the 
written notice of which the following is a 
translation “On the first Waning Tazaung- 
mnn 1283 B. E., I, Maung Po Ka, send 
this written notice to you, Ko On, Maung 
San Pe and Maung San Ba. On the eighth 
Waning Tabaung 1282 B. E. corresponding 
to the 31st March 1921, I gave and kept my 
own paddy land with Ma Sein. As I now 
did not want to give it to her, I took it back 
into my possession in accordance with law 
on the thirteenth Waning Tazaungmon 
1283 B. E. corresponding to the 12th Novem- 
ber 1921. So the rental paddy amounting 
to 1,050 baskets of the said paddy land must 
be given to me. If you fail to do so or use 
it in any way without my permission, 
legal steps will be taken and you 
shall incur payment of costs. Moreover, 
you shall not grow without my permission 
any crop or sugarcane, etc., on the paddy 
land belonging to me either this year or 
next year, and you are hereby forbidden."— 
Signed Maung Po Ka. 

The plaintiffs, the said tenants, sub- 
sequently on the 24th October 1922 
instituted the three suits now under 
appeal alleging that portions of the land 
had been leased to them respectively 
by Ma Sein, and they had ploughed certain 
portions ; that the defendant (appellant) 
Maung Po Ka sent for each plaintiff and 
“prevented him and others from cultivating 
the land both orally and by the written 
notice" (as above) ; and that owing to the 
action of the defendant the plaintilf could 
not plant certain crops ; and the prayer 
was for specified sums as compensation for 
the losses so sustained. 

The defendant in each case admitted 
sending the notice but denied liability for 
any of the damages alleged in the plaint ; 
and he pleaded that the losses and 
damages alleged in the plaint were too 
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remote as a basis for the claim of the 
plaintiff. At settlement of issues the 
defendant stated that Ma Nge Le, the owner 
of the land died in March 1921 leaving no 
children; that his wife Ma Pu inherited 
the land ; that his wife died seven days 
later, and then the land became his ; that 
pitying Ma Sein the aunt of his wife, he 
had given the land to Ma Sein by a register- 
ed deed dated the 31st March 1921 ; but that 
as Ma Sein failed to give him the jewellery 
ofMaNgeLe which belonged to him, he 
cancelled the deed of gift bv a registered 
deed to which Ma Sein was not a party ; and 
he had then instituted the suit in the 
District Court for the cancellation of the 
deed of gift, but before doing so, he had 
sent the notice to the plaintiffs and that 
he did not know whether the plaintiffs had 
stopped work ; and he also admitted that 
his suit against Ma Sein was dismissed. 
He further admitted having verbally told 
the plaintiffs not to work the land before he 
sent the written notice. 

Five issues were framed 

(1) Was the plaintiff a tenant of Ma Sein 
in the year 1283 B. E. in respect of a portion 
of holding No. G of 1921-22 ; 

(2) If so, what was the area of that por- 
tion ? 

(3) Did the plaintiffs suffer any loss in 
consequence of the written or verbal notice 
of the defendant ? 

(-1) If so. how much ? and 

(5) What relief, if any, is the plaintiff 
entitled to ; 

These issues did not satisfactorily raise 
the points of the defence, as to denial of 
liability and remoteness of damage, though 
the last issue would cover the defence. 

The learned Township Judge stated in his 
judgment that the defendant had set up the 
defence that when he gave the notice, the 
plaintiffs had replied that they could not 
stop planting ; and he held that this reply 
was not proved satisfactorily, but that 
even if it were proved, it would 
not matter, because the plaintiffs might 
have subsequently slopped further planting 
through fear of consequences on account of 
the notice. The remainder of his judg- 
ment was occupied with the discussion of 
the value of crops which might have been 
got from a small area alleged to have been 
left unplanted in each case; and he awarded 
as damages Rs. 224-7-8 for an area of decimal 
92 of an acre alleged to have been left un- 
planted in San Pe’s case ; Rs. 244 for 
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an area of about one acre alleged to have 
been left unplanted in San Ba’s case ; and 
Rs. 430-5-0 for an area of 1 78 acres alleged 
to have been left unplanted in Ko On s 
case. He granted the plaintiffs decrees for 
these amounts with costs in the respective 
cases. 

Both sides appealed in each case to the 
District Court, which dismissed the appeals 
in all the cases and allowed costs to the 
original plaintiffs. The learned District 
Judge considered the question whether the 
plaintiffs are entitled to any damages at 
all. 

He held that as the defendant was a 
townsman and the plantiffs were cultivators, 
they would be impressed with the order 
forbidding them to work the land, and 
that they were not bound to continue work- 
ing until the defendant resorted to any 
means of forcible prevention ; but. the learn- 
ed Judge did not consider any precedents 
or authorities or attempt to clearly indicate 
what branch of the law of torts was applic- 
able. He expressed the opinion that if a man 
orally forbids another to work certain land 
and then serves him with a written notice 
forbidding him do so, and invests his 
actions with all the forms of formality that 
he can, it is quite impossible for him to 
plead afterwards (when the man whom he 
has forbidden to stop work does actually 
stop work) that this stopping is not the 
natural and probable consequence of his 
action in ordering a stoppage. 

The present second appeal is against that 
decision. I think that it is obvious that if 
the above were a correct statement of 
the law, the amount of litigation in India 
■would be greatly increased for a time, as 
numerous lawyer’s notices warning persons 
not to take certain specified action with 
property pending a law suit would at once 
give rise to claims for damages and encour- 
age the recipients to take or pretend to 
take an immediate holiday on receipt of 
the notice in anticipation of the damages 
to be recovered from the other party. 
Consequently, it is necessary that such a 
class of claim should be carefully scruti- 
nised with grave suspicion. The first 
question for determination is to ascertain 
under what category of the law of torts the 
claim can lie. I think that it is clear that 
it cannot be treated us a trespass to the 
lands of the plaintiff, because the nature 
of such class of tort is indicated by the old 

yvrit gvare clausum fregit (wherefore he 


broke the close) ; which indicates that there 
must be an entry on the land in order to 
enable plaintiff to maintain the suit. In 
this case it is not alleged that there was 
any entry on the land in the possession of 
the plaintiff, and consequently I do not 
think that there can be anv claim on an 
allegation to a trespass. 

The only cases which might appear to 
be analogous are actions for slander of 
title ; but clearly such a cause can only 
arise when the slander is uttered to a third 
person and damage arises in consequence. 
It. is pointed out in Pollock's Law of Torts 
that slander of title is in truth a special 
variety of deceit, which differs from the 
ordinary type in that third persons, not 
the plaintiff himself, are induced by the 
defendant’s falsehood to act in a manner 
causing damage to the plaintiff. I think’ 
that the only cause of action which the 
plaintiffs could have had, if at all, for the 
loss arising on the receipt of the 
notice in question would be a claim as on 
au action for deceit. But it is clear that the 
essential points for an action for deceit 
have not been alleged or proved in this 
case. It would be necessary for the plaint- 
iffs to allege and prove not merely that 
the statements in the notice were untrue in 
fact, but also that the person making the 
statement knew the statement to be untrue 
or was culpably ignorant, that is, 
recklessly and consciously ignorant whe- 
ther it be true or not, besides the 
further elements as to the intent and 
the acting upon it in the manner intended 
or contemplated and the consequent suffer- 
ing of damage. It was held in Derry v. 
Peek (1) that there is no cause of action 
in such a case without both fraud and dam- 
age. Here there is no allegation of fraud; 
and no attempt has been made to prove 
fraud. 


ix wc icbi me 


of cases of slander of title, the same poin' 
becomes apparent. Such cases are com 
monly cases in which a property is beint 
sold by public auction and the sale ii 
stopped and damage is caused to thi 
owner by reason of disparaging remark] 
being made as to the title of the own? 
or as to the disadvantages which the pur 
chaser will be under from certain facts 
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It was held in the case of Pater v. Baker (2) 
that it is necessary for the plaintiff to 
prove actual malice to sustain the action 
It has also been held in the case of Ha r- 
tjrave v. Le Breton (3) that if the statement 
is made in the bona fide assertion of the 
defendants own right, real or supposed 
to the property, no action lies. It was 
similarly held in Halsey v. Brotherhood (4) 

as regards warnings by the holder of a 

patent to the public warning them against 
infringement that the wrong is a malicious 
one in the only proper sense of the word 
and the absence of good faith is an essen- 
tial condition of liability. 

If that is the position in the case of 
a statement disparaging a title made to 
a stranger to the title, who is more 
likely to be misled than the owner or 
tenant interested in the property, a fortiori 
the same points must be established when 
the statement is made to the owner or ten- 
ant so interested in disregarding the notice. 

The law encourages persons who have 
bona fide rights to give notice to other 
persons who are likely to be effected by 
such rights; and consequently it is obvious- 
ly not the policy of the law to presume 
either malice or mala fides in such cases, 
but to require clear proof of the same.’ 

If the plaintiffs in this case had any doubt 
as to the right or wrong of the’ notice 
which they had received, it was to their 
interest to go at once to Ma Sein, who 
would have informed them of the strength 
of her title. If the plaintiffs were foolish 
enough to act on the notice, it was their 
own lookout and they acted at their own 
risk. As I have indicated above, I believe 
that if such cases were encouraged, it would 
quickly result in persons deliberately pre- 
tending to take a rest and to have been 
misled by the notice in the hopes of 
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was g noi?n. 0r f- V - den , Ce that ,he defendant 
'•as acting ma hciously or that he was not 

acting bona fide ; and under these circum- 
stances I am satisfied that no cause of 
action for the recovery of damages was made 
out against him. 

I, therefore, allow this seeond appeal, and 
1 set aside the decrees of both the lower 
Lourts m all three cases and I direct that 
all three suits be dismissed with costs. 
z - K - Appeal allowed. 


levying blackmail from the sender of the 
notice. ' Where a litigant fails in a case, 
it is more difficult for him to prove his 
bona fides than if he had won, but that 
is no reason for presuming that he was 
not bona fide , and it is often noticeable 
that many persons who bring erroneous 
claims are more confident of success than 
those who do succeed. 

In the cases now before me there is no 

-2) (1817) 3 C. B. 831; 16 L. J. C. P. 124; 11 ,f„r 370 
130 E. R. 33; 71 R. R. 503. 

(3) (17691 98 Eng. Rep. 269; 4 Bur 2422. 

(.4) (1882) 19 Cli. L>. 386; 51 L. J. Ch. 233; 45 L. T. 
610, 30 W. R. 279. 


RANGOON HIGH COURT, 

Second Ciyil Appeal No. 34 op 1925. 

March 23, 1925. 

Present: — Mr. Justice Hcald and 
Mr. Justice Lentaigne. 

MAUXG PO AUNG and another— 
Plaintiffs— Appellants 

versus 

I A AND OTHERS — DEPENDANTS — 

Respondents. 

Limitation Act </ A* of 1'JOS), ss. 12— Appeal, 
second— Appeal filed after expiry of period of limita- 
tion— Time spent in obtaining copy of Trial Court's 
judgment , whether can be excluded. 

W here under the rules of the High Court a copy of 
the judgment of the Trial Court is required to be 
attached to a memorandum of second appeal, and it 
appears that several days were spent in obtaining such 
copy, whereas copies of the judgment and decree of 
the lower Appellate Court were obtained within a 
comparatively short time, the appellant is entitled to 
the indulgence of the Court under s. 5 of the Limita- 
tion Act if the appeal is tiled after the expiry of the 
period of limitation, provided it appears that he acted 
with diligence. Ip. 911, col. 1.] 

Second appeal against a decree of the 
District Court, Pyapon, in Civil Appeal 
No. 97 of 1924. 

Mr. Zc Ya, for the Appellants. 

JUDGMENT. 

Lentaigne, J.— This is a second appeal 
against the judgment of the District Court 
of Pyapon confirming the judgment and 
decree of the Sub-Divisional Court of 
Pyapon and dismissing the suit and appeal 
of the plaintiffs-appellants with costs in 
both Courts. 

The appeal was presented on the 21st 
January 1925 and would be one day too 
late, if time is allowed for the one day 
occupied in obtaining the certified copies 
of the judgment and decree of the lower 
Appellate Court ; but the appellant has ap- 
plied that he should also be allowed the 
period of nine out of the ten days occupied 
in obtaining a certified copy of the judg- 
ment of the Trial Court which was applia 
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for on the 4th November 1924 and was 
ready for delivery to appellant on the 13th 
November 1924. Technically, under s. 12 
of the Indian Limitation Act, 190S, the 
only deduction should be for the time 
occupied in obtaining the copies of the 
decree and judgment of the lower Appel- 
late Court, but it has apparently been held 
in certain cases reported in unofficial re- 
ports that where the rules of the High 
Court required that a certified copy of the 
judgment of the Trial Court should also 
be filed with the appeal, the Court might 
in its discretion excuse the delay caused in 
obtaining the copy of the judgment of the 
Court of first instance. It is obvious that 
second appeals in the High Court are usually 
filed by Advocates who have not appeared 
in the lower Courts, and that it is difficult 
for them to advise on the question whether 
an appeal should be filed without seeing 
a copy of the judgment of the Trial Court, 
and :n a case like that now before us 
where only one day w^s occupied in ob- 
taining the copies of the lower Appellate 
Court, whilst the much longer period of 
ten days was occupied in obtaining the 
copy of the judgment of the Trial Court, 
there would appear to be some ground for 
exercising the discretion where only one 
extra day beyond the unusually short period 
of one day allowed would be required. 
The question seldom arises in cases where 
the more experienced Advocates have been 
concerned, because they usually have the 
common sense to apply for both sets of 
copies at the same time, with the result 
that even the shorter judgment and decree 
of the Appellate Court are entered as 
ready and supplied on the same date as the 
usually longer copy of the judgment of the 
Trial Court; but where an inexperienced 
Advocate is engaged or the client makes 
his own application for copies, we are apt to 
find first an application for the copies of 
the judgment of the Appellate Court and 

Snv.? JP h . ca j lon for equally necessary 
copy of the judgment of the Trial Court 
as has occurred in this case. The question’ 

S? r ?i! 0re, 4 , re6 °ly es ilself ^to the question 
tb ®. rules should b e strictly en- 
forced for the purpose of penalising inex- 
perience. Under the rule it is open Jo an 
Advocate to file an appeal without the 
copy of the judgment of the Trial Court if 
he applies for time to comply with the 
rule requiring the filing of both judg- 
ments with the appeal ; but that rule 


would not apply here where all copies had 
been previously obtained. If this were 
otherwise a suitable case for admission, I 
would, under the circumstances, exercise 
the discretion; but ou a perusal of the 
evidence for the plaintiffs in the case, I 
have come to the conclusion that it is a 
case which should not be admitted in any 
event ; and that the case against the appel- 
lants is much stronger even than appears 
on the judgments appealed against. 

Heald, J. — I concur. 

z - K - Order accordingly. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 235 of 1924. 
September 7, 1925. 

Present: — Mr. Simpson, A. J. C. 
lhakur SUMER SINGH and others — 

• Appellants 

versus 

DALI HAMMAN SINGH and others — 
Respondents. 

Second appeal-Constniction of document- Re PQr 
of Commoner, construction of-Qucstion of law 
It not every document, the construction of wind 

Sol 2 ] d 85 mV0lviDg nn issue of law. [p. 912 

n^ ie n ep ° rt o£aComn ‘»ss‘°ner under 0 . XXVI r 10 

C. P. C., cannot be regarded as a document thl ' 
struchon of which involves a point of law for the mr 
poses of a second appeal, [ibid.] n p 

Midnapur Zemindari/ Co. Ltd y r„ ln rk 
Mandal, 74 Ind. Cas. 4S2; 21 A L 4 

627; 33 M. L. T. 291; (1923) M W JJ s 'i u V ^ 
663; 25 Bom. L. R. 12S7; 40 C L J 
131; (1923) A. I. R. (P. G .) 187 (P C j rtlJriP, W * N 
The report of a Commissioner is not °* 
evidence which might be misconstrued 1 VisTn^fnei 

ISSmZT by “ d * “*■ « 

Second appeal from the judgment anr 
decree of the Subordinate Judge Sita- 
pur, dated the 24th March 1924 modifv no 

a.* *«”" 

Mr. tt. Wasim for Mr. A P Net. ^ 
Respondents. ' 667,1 for th < 

There were nine plaintiffs. AdmTX 
they are the owners of nhn r u “ luedJ 5 
and 117 in » 

case was that in January 192^ tbl A J* 6 } 1 
ant, without any right fnnh. de . fend ' 
G biswas of land In’ « 

planted a Banyan tree there, and SmS 
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1922, he began to build a chabutra and a plaintiffs and 
pucca wall. The actual construction at that session of the la 
time appears to be true. Defendant admits The defenda 
that he made the construction. In fact he Subordinate Ji 
calls the building a temple. No doubt he that none of tfc 
says that it is very much older, but a worthy. He sa 
Commissioner, who was directed to report factory evidenc 
upon the point, reported both the building issue and we ha’ 
and the tree to be of about that age. report of the Cc 
There was no temple. The idols were there man Lai, whos 
but they were in the open or in a box. factory evident 
Defendant, in the third paragraph of his record." Basin 
written statement, admitted that he was in learned Subori 
possession of a portion of land out of plots Munsif’s decree 
Nos. 121 and 11 7, but went on to say that his slightly less lan 
possession was not what the plaintiffs al- by that deoree. 
lege. That admission was evidently con- The defendai 
sidered to be withdrawn, or at least much appeal. He adr 
whittled down, because an issue was framed which he appea 
in these words ; he says that it 

"Does the plot marked by red letters, A,B, law, namely, a 
C, D in the map filed bv Babu Jhumman port and map c 
Lai form part of the No. 124 abadi ? report being a 
Have the plaintiffs been in possession of tion of it is an ■ 
it within limitation”? ents contend tl 

In the same written statement, in para, missioner is n 
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plaintiffs and gave them a decree for pos- 
session of the land 

The defendant appealed, and the learned 
Subordinate Judge came to the conclusion 
that none of the oral evidence was trust- 
worthy. He said, “We have got no satis- 
factory evidence to decide the point in 
issue and we have only to fall back upon the 
report of the Commissioner, Babu J hum- 
man Lai, whose report is the only satis- 
factory^ evidence upon the point on the 
record." Basing himself on that report the 
learned Subordinate Judge varied the 
Munsif’s decree by allowing the plaintiff 
slightly less land than had been given him 
by that deoree. 

The defendant comes here on second 
appeal. He admits that the finding against 
which he appeals is a finding of fact, but 
he says that it is vitiated by an error of 
law, namely, a misconstruction of the re- 
port and map of the Commissioner. This 
report being a document, a misconstruc- 
tion of it is an error in law. The respond- 
ents contend that the report of the Com- 
missioner is not documentary evidence 


12, it was stated that the plaintiffs are 
in possession of some land in plots Nos. 10 
and 74, which belonged to the defendant, 
and that there had been an agreement 
between the parties that plaintiffs might 
keep possession of that, and in return they 
would not object to the building of the 
temple on Nos. 124 and 117. It has been 
found, however, by the Courts below that 
the agreement as regards Nos. 40 and 74 
was in consideration of land is plot No. 4i2 
and had nothing to do with these plots 
Nos. 124 and 117. The usual course was 
taken of directing a commission to take 
measurements on the spot before issues 
were framed. The object, no doubt, was 
that the issues should be directed to the 
real points of dispute. Accordingly one 
Nabi Bakhsh, an amin, was appointed, 
and he submitted a report in which he 
said that the land in question was part 
of plaintiffs’ plot No. 124. Objections 
were taken to his report, and it was rejected 
by the Court on the ground that he had 
not taken his measurements on a proper 
basis of fixed points agreed upon between 
parties. Accordingly a second commission 
vas issued in favour of Babu Jhumman 
Lai, a Pleader. The learned Munsif, after 
considering a considerable mass of oral 
evidence and also the report of the Corn- 
juissioner, decided the suit in favour of 


which might be misconstrued. It is, in 
fact, an investigation made by him and 
it takes the place of oral evidence. I 
think that this contention is sound. It 
was laid down by their Lordships of the 
Privy Council in Mianapur Zemindar]} Co. 
Ltd.v. UmaCharan Mandal (1) that it is 
not every document, the construction of 
which is to be treated as involving an issue 
of law. I know of no authority for saying 
that the report of a Commissioner, under 
0. XXVI, r. 10, is to be regarded as a 
document, the constructing of which in- 
volves a point of law. This is sufficient 
for the determination of the appeal which 
is dismissed with costs as involving no 
point of law. 

The cross-objection is not pressed in 
view of this finding. The cross-objection 
is dismissed. No order as to costs. 

0 h. Appeal dismissed. 


) 74 Ind. Cas. 482; 21 A. L. J. 723; 4 I\ L. T. G27: 
il L. T. 291; (1023) M. W N. 832; 45 M. L. J. GG3 
Join. L. It. 1287; 40 O. L. J. 1G; 29 C. W. N. 131 
13) A. I. It. (P. C.) 187 (P. C.). 
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ALLAHABAD HIGH COURT. 

Criminal Appeal No. 435 of 1925. 

July 0, 1925. 

Present:— Mr. Justice Banerji. 

RAM HARAKH PATHAIv-Applicant 

versus 

EMPEROR— Opposite Party. 

Peiinl Code (Act XLV of I$(it)), ss. .10, h'7— Volu- 
able security— 1 nvalid document, whether valuable 
security — Intention to cause dantaye nr loss, whether 
necessary. 

A document, which upon certain evidence being 
given may be held to be invalid, but on the face of it 
creates or purports to create a right in immoveable 
property, although a decree could not be passed upon 
it, falls within the purview of the deli nit ion of 
“valuable security” in s. 30 of the Penal Code. [p. 
911, col. 1.] 

In the absence of an intention to cause damage or 
injury a conviction under s. 477 of the Penal Code 
cannot be maintained, [p. OH, col. 2.) 

Criminal appeal from an order of the 
Additional Sessions Judge of Basti, dated 
the 22nd May 1925. 

Dr N. C. Vaish, for the Appellant. 

The Government Pleader, for the Crown. 

JUDGMENT.— The appellant has 
been convicted by the Additional Sessions 
Judge of Basti under s. 477, Indian Penal 
Code, and sentenced to 2i- years’ rigorous 
imprisonment. 

The charge against him is that he destroy- 
ed a patta which he and Sheo Agyan had 
executed in favour of Sheobalak, son of 
Jagai, on the 11th of February 1925. 

It appears that there was a suit filed in 
the Court of the Munsif of Basti by the 
accused and some others against Jagai for 
a declaration that certain land was their 
khudkasht. Jagai defended the suit on 
the ground that the land was his occupancy 
tenancy. Jagai was referred by the Munsif 
under the provisions of s. 202 of the 
Tenancy Act to the Revenue Court to get 
his status qua this land declared, in the 
meantime a riot took place in the vil- 
lage, and he the appellant, and several 
others were prosecuted for offences of 
rioting and hurt.- While that case was 
pending, a patta (together with a kabuliyat) 
was executed on the 1st of October 1924 
in favour of Sheobalak, son of Jagai, re- 
lating to the land which was in dispute 
iff the Court of the Munsif. This patta 
along with many others was executed the 
same day, and this patta was- kept with 
Thakur Ansuman Singh, Vakil, at whose 
house they were executed,' on condition 
that the satire litigation, both civil and 

”W 
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criminal, was to be compromised after 
which the patta would be registered, and 
Thakur Ansuman Singh waste handover 
the patta to the adversely of the parly 
that did not cany out the terms of the 
compromise. The laud comprised in the 
patta belonged to a family of six, of 
which Ram Harakh and Sheo Agyan were 
members, and the patta although written 
on behalf of all the members of the family, 
was only signed by Ram Harakh and 
Sheobalak. 

After this Jagai confessed judgment in 
the civil case and a decree was recorded 
by the Munsif against him. It appears 
that an attempt was made to compromise 
the riot case, but the Trying Magistrate did 
not allow the case to be compromised. 
The result was that Ram Harakh and others 
were convicted and sentenced to substantial 
fines. Ram Harakh refused to register 
the patta and thereupon Jagai instituted 
a suit to set aside the “confession decree" 
on the ground of fraud. This suit was 
instituted on the 18th of November 1924 
against all six members of the family 
whose names appear in the first part of 
the patta , praying that the patta be regis- 
tered. On the 4th of January 1925 a writ- 
ten statement was filed by Ram Harakh 
and Sheo Agyan in that suit, and the aver- 
ments of fact with reference to this 
patta were^ not traversed by these two 
persons. Various legal pleas were taken 
as to the validity of the patta, but, as I 
have stated, there is no controversy as to 
what was written in the patta. It appears 
that on the 11th of February the clerk 
of Ansuman Singh gave this patta to Jagai, 
and Ram Harakh and Jagai had a dispute 
as to the possession of this document, the 
result of which was that a portion of it 
was left in possession of Jagai, and an- 
other portion in that of the accused Ram 
Harakh These are the main facts upon 
which the charge has been framed against 
Ram Harakh. J agai has in Court given details 
which are at variance with those given by 
lnm in the first report, but there can be 
no doubt, whether the account given by 
Jagai in the first report is correct or whe- 
ther the account now given by him is 
correct, that the patta was torn in a slruccle 
between Jagai and Ram Harakh, and 
tlia it is proved beyond all doubt, and 
that- the account given of it by Balramii 

iiw/ a ?r made a statement imme- 
diately after the occurrence, is substantially 
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correct. The points for consideration in 
this case are:— 

(1) whether the document was or was 
not a valuable security, and (2) whether 
Rani Harakli destroyed the document with 
intent to cause damage or injury to Jagai. 

It has been argued by the learned Counsel 
for the appellant that this document was 
not a valueable security, inasmuch as the 
document purports to have been executed 
by six persons, but that two only signed 
the document, and that, therefore, it was 
not a document which could be said to 
be a valuable security within the meaning 
of s. 30 of the Indian Penal Code. I am, 
however, of opinion that the document 
comes within the definition of valuable 
security in s. 30. That document purports 
to create a legal right in Sheobalak in the 
land referred to therein. The use of the 
words “which is" or “purports to be" in 
s. 30 of the Indian Penal Code to my 
mind indicates that a document, which, 
upon certain evidence being given, may 
be held to be invalid but on the face of it 
creates, or purports to create a right in 
immoveable property, although a decree 
could not be passed upon the document, 
is contemplated within the purview of 
that section. Ilad it not been so, any 
forged document, if the forgery was 
admitted, or any document which was 
not executed or stamped according to 
law and on which no decree could be 
passed by a Civil Court, could not be 
called a valuable security. In this case 
we have not the written statement in the 
civil suit of the other four members of the 
family. If the two persons, namely, Ram 
Harakli and Sheo Agyan had signed the 
document as representing the family, there 
was nothing illegal in that. Reference 
has been made to the cases reported as 
Jawuhir Thakur v Emperor (1) and Iiama- 
sami I per v. Emperor (2) by the Govern- 
ment Pleader. 1 do not think that these 
cases have any bearing on the point before 
me. They are clearly distinguishable. 

With regard to the next point, I am 
of opinion that the prosecution has not been 
able to show that the act of Ram Ilarakh 
in destroying the patta was done with 
the intention of causing any damage or 
injury to Jagai. The facts as set out in 
the plaint of Jagai in the civil suit are 

(1) 34 Ind. Cas. 315; 38 A. 430; 14 A. L. J. G43; 17 
Cr. L J. 203. 

13 lad. Cas. 503; 41 M. 569; 19 Cr. L. J. 177. 
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admitted by the accused. It is admitted 
that the patta only bore the signature of 
Ram Harakli and Sheo Agyan. There is 
no controversy on any point regarding 
the facts, and 1 do not see how it could be 
said that Ram Harakh in any way intended 
to cause damage or injury to Jagai, and 
in the absence of any such intention the 
charge under s. 477 of the Indian Penal 
Code fails. I am, therefore, of opinion that 
the act of Ram Harakh was not proved by 
the prosecution to have been with intent 
to cause damage or injury. The act of 
destroying the patta may have been a 
very foolish act, but I am of opinion that 
the conviction of Ram Harakh under s. 477 
of the Indian Penal Code cannot be main- 
tained. 1, therefore, set aside the conviction 
and sentence of Ram Harakh. He need 
not surrender to his bail, 
z. K. Conviction quashed. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 440 of 1924. 

(Criminal Revision Petition No. 308 of 

1924.) 

January 23, 1925. 

Present.— Mr. Justice Uevadoss. 

KRISHNAMURTHI IYER-Accused- 

Petitionbr 

versus 

NARAYANASWAMI IYER— 
Complainant— Respondent. 

Criminal Procedure Code (Act V of 1898), $$.227, 
23!, Misjoinder of charges— Offences committed, 
at different times— Single trial— Irregularity— Pro- 
cedure— Striking out of one charge and conviction for 
another, legality of. 

Under ss. 234 and 235 of the Cr. P. C., a Magistrate 
is entitled to try an accused person for more offences 
than one in one trial, if the offences have been com- 
mitted in the course of the same transaction, or for 
three different offences of the same kind committed 
during the course of a year. [p. 015, col. 1.] 

What can be done under s. 227, Cr. P. 0., is only to 
alter or modify the charge at any time before judg- 
ment. The section does not permit a Court to try two 
distinct offences, such as assault and abuse, which are 
in no way connected with one another, and which were 
committed at different times, in the same trial, [p. 915 
col 2.] 

Where it is discovered that two charges have been 
improperly joined together the proper procedure is to 
initiate separate trials in respect of each charge, [p. 915, 
col 1] . ...... 

Where a Magistrate on discovering that he had im- 
properly joined together two charges merely struck 
out one of the charges already framed and convicted 
the accused under the other charges ; 
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Held, that the procedure adopted was illegal aud that 
the couviction could not be sustained, (p. 915. eol. 2.] 

Manavala Chetty v. Em/xror, 29 M. 5G9; 1 M. L. T. 
409; 5 Or. L. J. 94, followed. 

Petition, under ss. 435 and 439 of the 
Cr. P. C., 1898, praying the High Court to 
revise the judgment of the Court of the 
Sub-Divisional Magistrate, Tanjore, in 
Criminal Appeal No. 16 of 1924, preferred 
against that of the Court of the Stationary 
Second Class, Magistrate, Papanasam, in C. 
C. No. 120 of 1923. 

Mr. K. S. Jayarama Iyer, for the Peti- 
tioner. 

Mr. S. Panchapeyesa Sastri, for the Com- 
plainant. 

The Public Prosecutor, for the Crown. 

ORDER.— This is an application to 
revise the order of the Second Class Magis- 
trate of Papanasam, who convicted the 
petitioner under s. 504, Indian Penal Code, 
confirmed by the Sub-Divisional Magistrate 
of Tanjore. The Magistrate inquired into 
the complaint preferred by the complain- 
ant and framed a charge under ss. 352 and 
504. At the time of writing the judgment, 
he discovered that the occurrences were 
different and that the charges under 
ss. 504 and 352 could not be tried together 
and finding the illegality of the charges 
he struck out the charge framed, and 
framed a charge under s. 504 alone, against 
the accused and asked the accused whe- 
ther the prosecution witnesses were to be 
re-called and examined and whether he 
had any defence witnesses to examine. 
The accused stated that he did not want 
to examine the witnesses and the Magis- 
trate convicted him under s. 501. 

It is contended before me that this 
procedure is irregular. Under the Cr. P. 
C. a Magistrate is entitled to try an ac- 
cused for more than one offence in one 
trial, if the offences have been committed 
in the course of the same transaction or 
three different offences of the same kind 
committed during the course of a year 
Here the offences were of different kinds 
committed at different times. The one 
was an assault and the other one was an 
abuse. Therefore the Magistrate was wron" 
in trying the two charges in one trial 
When he discovered the irregularity of 
it, instead of starting a fresh enquiry in 
respect of the two offences, that is, separate 
enquiries, one in respect of s. 504 and an- 
other in respect of s. 352 he struck out the 
charge framed already and framed a 
charge under s. 504. This procedure is not 


sanctioned by s. 227. Cr. P. C.; and what 
could be done under s. 227 is only to alter 
or modify the charge at any time before 
judgment. But it does not permit the 
Court to try two distinct offences which 
are in no way connected with one another, 
in the same trial. Thai the procedure adopt- 
ed by the Sub-Magistrate is illegal is clear 
from thejudgment of the late Chief Justice 
in Manavala Chetty v. Emperor (1). 

The conviction is, therefore, set asideand 
considering the length of time that has 
elapsed since the occurrence I do not think 
I should order a re-trial. The fine imposed 
on the petitioner will be refunded to him. 
v. n. v. 

z. k. Conviction set aside. 

(1) 29 M. 569; 1 M. L T. 409; 5 Cr. L. J. 94. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Application No. 120 of 1925. 
September 14, 1925. 

Present .—Mr. Simpson, A. J. C. 
SRI KISHAX and others— Applicants 

versus 

DEBI DAYAL and others— Opposite 

Party. 


Criminal Procedure Code (Act V of IS96), ss. 190 
(/) (c), IU1— Magistrate transferring person from 
witness-box to dock— Right of such person to be 
tried by another Court— Error of law— Revision. 

A Magistrate takes cognizance of an offence, not of 
offender. Therefore, if he transfers a person from the 
witness-box to the dock, he does not act under s. 190 
(c), Cr. P. C., and take cognizance of an offence at all. 
Consequently the person so transferred is not entitled, 
under s. 11)1 of the Code, to be tried bv some other 
Court, [p. 91G, col. 1.] 

Ji^ab y. E mperor, 83Ind. Os. 885; (1924) A. 1. It. 
fe* ' 3 : 17 bL - R - la °; 26 Cr. I, J. 181. Jayat 

inanara Mozumdar v. Oueen-Empress. 26 C 786- r 
W. N. 191; 13 bid. Dec. (X. s.l 1103 and Dedar Ilux y 
Syamapada Malakar, 24 Ind. Cas. 954; 41 C. 1013; IS 
C. W. N. 921; Id Cr. L. J. 54G, referred to. 

An order based on an error of law but within the 
jurisdiction of the Court passing it. will not ho inter- 
fered with m revision, [p. 916. col. 

Application against au order of the Ses- 
sions Judge, Lucknow, dated the 27th July 
192o, affirming that of the Officiating District 
Magistrate, Lucknow, dated the 6th June 
193d. 


Mr. Nazir-ud-din, for the Applicants. 
Messrs. Har Prasad Sand and S. S 
Chaudhri, for the Opposite Party. 

The Government F ' 

JUDGMENT.- 

in crimiual revision. 


m . . ’ lUO '“YOWn. 

This is an application 
lhe order complained 
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of is one by the learned Sessions Judge 
of Lucknow refusing to interfere with an 
order of the District Magistrate. The 
District Magistrate's order was one trans- 
ferring a case in the following circum- 
stances 

Bhawani Din lodged a complaint against 
the present applicant, Sri Kishan, charging 
him with an offence under s. 420, Indian 
Penal Code. This complaint was lodged 
before the Bench Magistrates of Kakori, 
who have power to receive complaints. They 
took cognisance of the case on the com- 
plaint. They issued process and they 
proceeded to try the case. One Debi Dayal, 
patwari, was produced as prosecution 
witness. After hearing his deposition, the 
learned Magistrates transferred him from 
the witness-box to the dock. Thereupon, 
Debi Dayal applied for a transfer on the 
ground that the Magistrates had taken 
cognizance of the offence, so far as he was 
concerned, under s. 190 (1) (c), and, there- 
fore, that s. 191 was applicable, and that 
he was entitled to be tried by some other 
Court The District Magistrate, taking the 
same view of the law, transferred the case 
to the Court of Syed Hasan Zaheer, I. C. S. 
Sri Kishan, co-accused, objecting to this 
transfer which had been made without 
hearing him, applied in revision to the 
Sessions Judge. The Sessions Judge, 
taking the same view of the law as the 
District Magistrate, refused to interfere, 
holding that the District Magistrate was 
bound to act as he did. Sri Kishan and 
Shiam Lai, who are both accused in the 
case, now apply to this Court in revision. 

The first point for decision is, whether 
the Magistrates when they put Debi Dayal 
in the dock, were acting under s. 190 !L (c). 
My own view is that they were not. I hold 
that when they put Debi Dayal in the dock 
they were not taking cognizance of the 
offence at all. They had already done that 
when they decided to issue process against 
the accused. As was pointed out by a Full 
Bench of the Court of the Judicial Com- 
missioner of Sind in Mehrab v. Emperor (1), 
a Magistrate takes cognizance of an offence, 
not of an offender. \\ hen he adds an 
accused person at any stage of the proceed- 
ings he is not acting under s. 190 at all. 

Chandra Mozumdar v. Qucen- 
Em press (2), the facts were that a complaint 

( 1 ) 8Hnd. Cas.885; (1921) A. I. It. ) 71; 17 S. L. 
It. 150; 2(5 Cr. L. J. 181. „ , , _ 

(21 20 C. 7SG; 3 C. \V. N. 191; 13 lad, Do:, (n. b.) 
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was filed before a Magistrate against certain 
persons, of whom Jagat Chandra Mazumdar 
was not one. The Magistrate summoned 
and examined the complainant's witnesses 
before issuing process. Then, after hearing 
evidence, he drew up a charge-sheet against 
certain persons including the petitioner. It 
was held that cognizance had been taken 
under s. 190 (1) (a) of the Code, and not 
under s. 190 (1) (c). In Dcdar Bux v. 
Sijamapada Malakar (3), there was a com- 
plaint before a Magistrate. 

There was a proceeding under s. 202, and 
there was a withdrawal of the complaint. 
The Magistrate refused to drop the case 
and ordered the witnesses to be summoned. 
After examining the witnesses he issued 
process against the petitioner. The learned 
Sessions Judge referred the matter to the 
High Court because he considered that 
after the complaint was withdrawn, the 
action taken by the Magistrate would have 
to be under s. 190 (1) (c), and that the 
Magistrate was not empowered to act under 
that section. The High Court, however, 
refused to interfere, considering that the 
Magistrate having beaun to act under s. 190 
(1) (a), continued to do so. There were two 
of the petitioners who were made accused 
on evidence which came to light after the 
complaint. This case, therefore, also supports 
my view. Xo doubt there is a case to t-ho 
contrary, namely, Khudiram Hooker jee v. 
Queen- Empr ess ( 4), but in that case no autho- 
rities were referred to, and that case was itself 
considered in Dedar Bux v. Syampada Das 
Malakar (3) and was by implication dissent- 
ed from. I know of no other authority for 
the view taken by the District Magistrate 
and the learned Sessions Judge. 

I have now to consider whether I ought to 
interfere in revision. I do not think so. The 
order of transfer proceeds upon an error of 
law. But apart from that error it may, for 
aught I know, be a proper order. The Dis- 
trict Magistrate had jurisdiction to make 
the transfer. If he wishes to do so, he has 
jurisdiction to transfer the case back to 
the Bench. I have laid down the law, and 
I leave it to the discretion of the District 
Magistrate to act or not as he pleases in 
the matter. His order of transfer is not 

set aside. , , . , 

s D Order not set aside. 

( 2 ) 24 Ind. C.is 954; 41 C. 1013; 18 C. W. >>'• 921; 15 

Cr. L. J. 510. 

(4) 1 C. W. N. 103. 
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ALLAHABAD HIGH COURT. 

Ckuiinal Reference No. 420 of 192o. 

July 15, 1925. 

Present:— Mr. Justice Daniels. 

EMPEROR— Petitioner 
versus 

MEWA RAM and oTHEas— C onvicts— 

Accused. 

Criminal Procedure Code (.Id 1 of /SPNi. ss. $20, 
4 _>/ $.19— Appeal preferred through mukhtar— Sub- 
sequent appeal through jail , rejection of , e#ect of — 
/fcrfeion. 

Where in ignorance of the fact that n convict had 
already preferred an appeal against his conviction 
through a mukhtar, the Sessions Judge rejected an 
appeal subsequently preferred l»v the convict through 
Jail: 

Hell, that the High Court had. in revision, power to 
set aside the order of rejection and to direct the 
Sessions Judge to re- hear the appeal after giving the 
convict an opportunity of appearing by Counsel. 

Reference made by the Sessions Judge, 
Budaun, dated the 11th July 1925. 

REFERRING ORDER.-I have the 
honour to report for the information of the 
Hon'ble High Court that a criminal appeal 
on behalf of four persons Mewa Ram, 
Khiali Ram, Sobha Ram and Chunni Lai 
was presented in this Court on 12th June 
1925 through a mukhtar along with an 
application for bail. As I had been per- 
mitted by the Hon’ble High Court to avail 
of the first half of the vacation, the applica- 
tion for bail together with the appeal was 
sent to the Sessions and Subordinate 
J udge of Bareilly, who was to receive and 
pass orders on urgent criminal applications 
of this Judgeship during that period. 
The papers reached Bareilly on the 13th 
June, but the postman delivered the enve- 
lope containing them to the Subordinate 
Judge on 6th July 1925 when the Courts 
re-opened. The Sessions and Subordinate 
Judge, Bareilly, sent the papers to me on 
7th and I received them on the 8th July. 
On 16th June four appeals on behalf of the 
very same four persons were received 
through jail. Through mistake of my 
office it was not brought to my notice that 
an appeal through a mukhtar on behalf of 
the very same persons was presented on 
12th June and was sent to Bareilly with an 
application for bail. After the expiry of 
the usual period of one week, which is 
allowed to enable an accused to engage a 
Pleader to support his jail appeal, I took 
up the jail appeals on 27th of June for 
disposal and after perusing the judgment 
and going through the record rejected them 
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summarily. If an appeal through awnWi* 
tar had been presented after the disposal 
of the jail appeals, then according to the 
ruling of the Hon'ble Chief Justice and 
the Hon’ble Mr. Justice Piggott the subse- 
quent appeal would have been rejected. 
But in this case an appeal through a 
mukhtar was presented before the jail 
appeals were received, heard and decided 
and it was through the mistake of the 
office that the institution of the appeal 
through mukhtar was not brought to my 
notice when I decided the jail appeals. 
Under s. 421 11) of the Cr. P. C. the appeal 
presented by the mukhtar cannot be dis- 
posed of without hearing him. 

I, therefore, beg to suggest that if the 
Hon’ble Court thinks fit my order rejecting 
the jail appeals summarily be set aside 
and I maybe permitted to hear the appeal 
presented by the mukhtar , or any other 
order, which the Hon'ble Court thinks fit : 
may be passed. 

The clerk of the office, who is at fault, is 
being punished and the Postal Authorities 
are being asked to make enquiry into the 
long delay made in delivery of the envelope 
to the addressee at Bareilly. 

JUDGMENT.— In this case the Ses- 
sions Judge of Budaun has reported that 
while jail appeals on behalf of four persons, 
Mewa Ram, Khiali Ram, Sobha Ram and 
Chunni Lai were pending a petition of 
appeal on behalf of some persons was 
filed through a mukhtar. The Sessions 
Judge was away on vacation at the time, 
and the latter petition of appeal, which 
was accompanied by an application for 
bail was placed before the Sessions and 
Subordinate Judge of Bareilly who was 
receiving urgent criminal applications 
relating to the Budaun Judgeship at that 
time. Owing to some delay in the post 
the learned Sessions Judge decided and 
summarily rejected the jail appeals in 
ignorance that an appeal from a mukhtar 
in which Counsel was to be heard had 


been presented. The learned Judge 
asks if he has power to set aside his 
own order dismissing the appeals. He 
has no such power, but this Court has 
power to do so, and in _ the exercise of 
the revisional jurisdiction of this Court 
I hereby set aside the orders rejecting 
the appeals of the four persons men- 
tioned above, and direct the. learned 
Judge to re-hear the appals after giving 
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opportunity of appearing by 

Order scL aside. 


Criminal appeal from an order of the 
Sessions Judge, Mandalav, in Sessions Trial 
No. 25 of 15)2-1. 


RANGOON HIGH COURT. 

Criminal Appeal No. 287 op 1925. 
April 8, 1925. 

Present: — Mr. Justice Rutledge and 
Mr. Justice Maung Gyi. 

MAUNG TOK and others— Appellants 

versus 

EMPEROR— Oppositb Party. 

Evidence Act (I of lS72) t s. 0— Penal Code (Act XLV 
of I860), ss. H,0 t J£5— Rioting— Statements made by 
members of unlawful assembly prior to occurrence, 
whether admissible— Buddhist Law, Ecclesiastical — 
Pongyis, duties of— Participation in politics, whether 
permissible. 

Where a procession attempts to pass through certain 
streets of a town in defiance of an order of tin 
Superintendent of Police prohibiting it from passing 
through such streets, and a collision takes place be- 
tween t lie members of the procession and the Polios 
force resulting in a riot, evidence led on behalf of the 
prosecution in the riot case to prove statements mado 
by the members of the. procession showing their deter- 
mination to force their way into the streets into which 
their entry was prohibited in spite of the resistance of 
the Police is admissible as forming part of the res 
yestee and indicating that the intention of the members 
of the procession was to ignore the order of the Super- 
intendent of Police, [p. 921, col. 1.] 

Under the Burmese Buddhist Law it is tho 
boundeu duty of the laity to do their utmost to dis- 
courage pony y is from transgressing the bonds which 
the vinaya lays down for them and the rules which, 
by donning the yellow robe, they voluntarily promised 
to observe. And it is the bounden duty of a pnngyi 
who desires to participate in party politics to put 
off the yellow robe and re-assiune the responsibilities 
as well* as the privileges of ordinary civil life. [p. 
1 ) 22 , col. 2.) 

' Congyis are subject to the laws of the land they 
live in. If they are dissatisfied with such laws it is 
not for them to oppose the authorities but to move to 
other parts where the laws will he more congenial. So 
long as the civil laws are not in conflict with the rules 
to be observed by monks they must be obeyed by 
them. [p. 022, col. 2; p. 923. col. l.J 
According to Burman Buddhist ideas he who dons 
the yellow robe has one of two duties to perform 
(l j to practise austerities and meditation in order to 
work out his own salvation ; or 
( 2 ) to learn the sacred scriptures and to impart tho 
knowledge to others. 

Those who follow the first are known as Patibatti 
fiangha and those who adopt the second as Pariyatti 

Sangha. ' . 

When a pongyi belongs neither to the Iariyattinor 
to the Patibatti, he is no longer entitled to live on the 
offerings of the laity, nor to receive respect from them. 
He has no raison d'etre, [p. !)23, cols. 1 & 2.) 

In attempting to oppose the orders of the executive 
a monk not only breaks bis own personal law but sets 
an example to the laity which is greatly to be lament- 
ed. |p. 923, col. 2.] 


Mr. Lambert, for the Appellants. 

Mr. Lutter, for the Crown. 

J U DG M EN T.— By way of preface we take 
this opportunity of thanking thelearned Ad- 
vocates in this case for the great help we have 
received from them in dealing with this 
heavy appeal. Mr. Lambert has stated the 
appellants’ case with great clearness and 
has argued it with great care and abil- 
ity. 

This is an appeal from the convictions 
and sentences passed upon eleven appellants 
by the Sessions Judge of Mandalay in what 
is commonly spoken of as the Mandalay 
Riot case. 

The appellants were found guilty of 
offences under s. 326, read with s. 149, 
Indian Penal Code, and sentenced as fol- 
lows : — 


(1) Maung Tok 


7 years' rigorous 
imprisonment. 


(2) Maung Saw Maung 

(3) U Thuseikta 

(4) Maung Mya 

(5) U Zagaya 

(6) Maung Maung Gyi 

(7) C. P. Khin Maung 

(8) Maung Shwe Po ... 

(9) Maung San Nyun 

(10) Maung Saung 

(11) Maung Tun Aung 

Gyan 

In addition Maung San Nyun was found 
guilty under s. 325, Indian Penal Code. 
He was sentenced to suffer seven years’ 
rigorous imprisonment under s. 325, Indian 
Penal Code, besides one year's rigorous 
imprisonment under s. 326 read with s. 145, 
Indian Penal Code, the sentences to run 
concurrently. 

As stated by the appellants’ Advocate 
and indeed what is familiar to any resident 
in Burma the advent of the Constitutional 
Reforms in Burma led to a split in the 
ranks of the General Council of Burmese 
Associations familiarly known as the G. C. 
B. A., one party known as the twenty-one 
or Council Entry Party urging co-opera- 
tion with Government for the successful 
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18 months’ , 

7 years’ , 

1 year’s , 

3 years’ , 

4 

* M I 

1 year’s , 

7 years’ , 

18 months’ , 

7 years’ „ 


working of the Reforms and the other the 
Hlaing-Pu-Gyaw Party whose policy was 
to boycott the Councils and refuse to co- 
operate with Government. The name is 
derived from the leaders of the party. U 
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Chit Hlaing, a Barrister of Moultnein, U Bn. 
a Pleader of Tharrawaddy and U Tun Aung 
Gyaw, the 11th appellant, Manager of the 
Burma Urban Co-operative Bank whose 
head-quarters are in Rangoon with branches 
among other places, at Mandalay. In 
certain politicians endeavoured to bring 
about a re-union between the two parties 
and in this connection formed an associa- 
tion called the Union Party with its 
head quarters at Mandalay and with one 
U Kyaw Yan as President. It is m evi- 
dence that certain Buddhist monks, more 
especially those of the Mogoung Taik, 
sympathised with the Union Party, ins 
Hlaing-Pu-Gyaw Party were opposed to the 
policy of the Union Party and were 
backed by a powerful association of Bud- 
dhist monks called the Sangha Samaggi 
The Union Party in August last invited 
a leading Buddhist monk, the Weluwun 
Sayadaw, to come to Mandalay and deliver 
a lecture at the Eindawya Pagoda on the 
advantages of good fellowship and unity. 
The Hlaing-Pu-Gyaw Party invited a lead- 
ing monk of their party, one U Ottama, 
at present undergoing three years' rigor- 
ous imprisonment for an offence under s. 
124-A of the Indian Penal Code, to visit 
Mandalay and deliver a series of lectures. 
The principal organization of the latter 
party in Mandalay is the Ratanabon Coun- 
cil whose head-quarters were in the pre- 
mises of the Burma Urban Co-operative 
Bank in 84th Street, of which Bank the 
11th appellant was the head. The Ratana- 
bon Council appointed a Reception Com- 
mittee to organize the welcome to be given 
to U Ottama consisting of U Nyaneinda, 
Maung Tok, the 1st appellant, C. P. 
Khin Maung, the 7th appellant, Maung 
Maung Gyi, 6th appellant, Maung Kyu, 
Saya Lon and Ba Than. Handbills were 
printed and circulated inviting the public 
to attend the reception and to join in the 
procession keeping to the left hand side 
of the road. The route was to be from 
the Shanzu Railway Station through the 
Arakan Pagoda up 84th Street through 
the Zegyo Bazaar along 26th Street turning 
south past the Mogoung Taik totheSagu 
Taik whose monks are adherents of the 
Sangha Samaggi where U Ottama was to 
stay during his visit. It was not until 
the 15th August that application dated 
the 14th was made by the 2nd appellant, 
Saw Maung, Secretary of the Ratanabon 
Council, for a permit for the procession, 
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both to the Deputy Commissioner and 
District Superintendent of Police. .No 
mention of the route was made in the 
application itself, but it was indicated in 
the handbill attached to the application: 
The Deputy Commissioner was absent on 
tour, but the head-quarters assistant sanc- 
tioned the application, but his sanction 
was not communicated till S a. m., on the 
16th and did not lay down any route for 
the procession. The District Superintend- 
ent of Police at first sanctioned the pro- 
cession and the proposed route, but before 
the permit was issued circumstances were 
brought to his notice which led him to 
alter the proposed route. A deputation 
waited on him on the afternoon of the 
15th pointing out that on that day a pro- 
cession of first four gharries and afterwards 
50 gharries , filled with pongyis with ob- 
jectionable placards and bands playing, en- 
circled the Pitaka Taik where the Union 
Party were holding a meeting, with the 
object of disturbing it and that if the 
Ottama procession were permitted to pass 
along the proposed route past the Mogoung 
Taik they anticipated trouble by the pro- 
cessionists annoying and provoking the 
monks there who were opposed to them. 
He thereupon altered the route by making it 
go first along Des Voeux Road and thence 
north to the Sagu Taik. For the appel- 
lants it is urged that the District Super- 
intendent of Police’s action in this respect 
vs as unreasonable. We consider that the 
District Superintendent of Police was 
fully justified. The route prescribed by 
the District Superintendent of Police was 
shorter and more direct and admittedly 
broader than one part of the original 
route at or near the Zegyo Bazaar, but 
the deciding factor from the point of law 
and order was that it obviated a likely col- 
lision at the Mogoung Taik. 

The District Superintendent of Police’s 
permit with the new route prescribed was 
conveyed to the Ratanabon Council by 
U Po Hnon, Sub-Divisional Police Officer 
East, at about 8 . p. m. on the 15th. He 
states that he was accompanied by Inspector 
Udailak Ram and the witness Ba Tun. 
He met Tun Aung Gyaw, Maung Mya, 
Maung Tok. Saw Maung and three others 
whom he did not notice. Of these latter 
Ba Tun states that C. P. Khin Maung 
was one. Po Hnon treated Tun Aung 
Gyaw as the responsible leader and gave 
him the order which he read and passed 
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passed it baw Maung. The change of 
route was objected to and Po Hnon re- 
ft p d r tieD V° the District Superintendent 
ot 1 once In conversation Po Hnon refer- 
red the pongyis procession of gharries at 
the Betaka lailc that afternoon and Tun 
Aung Gyaw told him that the poncmis 
threatened to go on foot to the Betaka 
v hen he hired fifty (/harries and paid 
Ks. 240 to drive them round it. It is urged 
that this is unlikely as the fare would 
not be Re. 1 each. Tun Aung Gvaw may 
have exaggerated the extent of his bountv. 
It is not uncommon or he may have had 
to pay as the Sessions Judge suggests 
extra to induce the gharry-wallahs to under- 
take what might well bring injuries to 
themselves and their gharries. But we 
see no reason to disbelieve U Po Hnon 
in this particular, as his evidence has 
impressed us as truthful and has been 
given with care not to press it beyond 
what he actually observed. This incident 
must be borne in mind when considering 
the presence and co-operation of a large 
body of poii gy is at the time of the riot. 
Saw Maung, the Secretary, sent an appli- 
cation to the District Superintendent of 
Police to revise his order and sanction 
the original route proposed about 11 p. m. 
On this being communicated to the Dis- 
trict Superintendent of Police early next 
morning he refused to alter the route 
and gave orders for this refusal to be com • 
municated at once. Ba Zin, Head Con- 
stable, took the message and was received 
by Maung Mya who declined to receive 
a verbal order and refused to allow the 
Head Constable to speak to Tun Aung 
Gyaw who with Maung Tok, C. P. Khin 
Maung and Saw Maung were seated at a 
table within hearing. The written order 
was commuuieated about 11 a. m„ to the 
Ratanabon Council Secretary, Saw Maung, 
who replied by Ex. F, stating that he didn't 
think the original route could be changed 
and that the District Magistrate had grant- 
ed permission to hold the procession along 
the original route. As the Sessions Judge 
has remarked the latter statement is in- 
accurate as no route was prescribed in 
the letter from Deputy Commissioner's 
Office. The Ratanabon Council must have 
known perfectly well that the District 
Superintendent of Police was the proper 
officer to prescribe the route for the pro- 
cession and their duty was, if dissatisfied 
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with his decision, to get it reversed on 
application to his superior, or else to obey 
it- It is perfectly clear that they chose to 
do neither. 


iv 1 . n,aybe a matter for regret that the 
Uistrict Superintendent of Police does not 
s eem to have realized the full significance 
ot Lx. F, as if he had, one would have 
expected him to have requisitioned such 
a force of Military Police as would have 
ensured compliance with his request. But 
the question whether a different disposi- 
tion of the Police or Military Police would 
have prevented the riot or ensured a 
different result is not before us but rather 
the intention of the appellants. 

Before the train conveying U Ottama 
arrived at Shanzu, Maung Mya and Tun 
Aung Gyaw were informed of the District 
Superintendent of Police’s order confirming 
the previous orders that the procession was 
to turn west into DesVceux Road, and 
both appellants said that they had got 
the District Magistrate's order permitting 
them to go along the route advertised 
by the Reception Committee. U Ottama 
arrived at Shanzu Station shortly after 
1 p.' m. on the 16th August and he entered 
the Arakan Pagoda to pray. When he 
came out of the west entrance the pro- 
cession formed and started along 84th 
Street on which tram lines are laid. A 
number of pongyis led the van. Then came 
what is referred to as the sundawgyi. It 
means the offering for the Lord Buddha. 
It generally consists of the food served up 
to pongyis and other requisites allowable 
to pongyis according to the vinaya. But 
no sundawgyi is ever offered after mid- 
day as pongyis are not allowed any meals 
after that hour. This so called sundawgyi 
seems to have been a pretext for doing ex- 
ceptional honour to U Ottama and carrying, 
him round in royal state. The sundawgyi 
was followed by os; players and men dancing, 
then came women; and U Ottama in his 
litter with a golden umbrella over hie head. 
Under the Burmese regime any commoner 
assuming any of the insignia of royalty 
especially in public would very soon die 
of official colic. To the Burmese mind only 
those equipped with proper kai~ma can 
safely as6umehigh dignities or the insignia 
thereof and the more ignorant masses are 
only too ready to assume the converse that 
those who do assume such insignia belong 
to hich estate and are possessed of karma 
which makes them independent of the law, 
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and they are eager to follow in the train 

of such persons. , , . 

From the evidence of the two detective 
officers Mauug Talok and Maung Ba Shin, 
Maung Tok, Maung Saw Maung, u 
Thuseikta, Maung Mya and Tun Aung Gyaw 
■were with or near U Ottama when the 
procession left the Arakan Pagoda. 

Another significant feature is that long 
before the procession appeared pongyis 
had begun to concentrate in front of the 
Ratanabon Council premises and the 
Pariyatti Taik immediately to the south of 
DesVceux Hoad in 84th Street. Trams 
stopped here and several witnesses depose to 
pongyis visiting several trams and request- 
ing the passengers both pongyis and laymen 
to alight ; so that a large crowd had con- 
centrated here when the van of the proces- 
sion arrived. The District Superintendent 
of Police and about 40 men were stationed 
immediately to the north of DesVceux Road 
in 84th Street outside Ma Mya’s building. 
It is noteworthy that though the procession 
was advertised to pass north up 84th Street 
to the Zegyo Bazaar no appreciable gather- 
ing of pongyis or laymen had concentrated 
north of Ma Mya’s building. There is a 
considerable amount of evidence about state- 
ments by members of the procession and 
by those concentrated outside the Ratanabon 
Council premises of their determination 
to force their way through the Police. The 
learned Advocate for the appellants has 
objected to its admissibility as hearsay. We 
consider that it was rightly admitted. It 
indeed forms part of the res gestae and 
indicates that the promoters’ intention to 
ignore the District Superintendent of 
Police's orders had been communicated to 
sections cf the crowd. 

When the van of the procession neared 
DesVceux Road the pongyis concentrated to 
the south-west side, joined in and swelled 
the van which moved north till stopped 
by the District Superintendent of Police 
and the Police. The judgment of the 
Sessions Judge sets out in some detail what 
occurred and we do not intend to repeat it. 
For the appellants ii is urged that the 
whole affray was unpremeditated, that the 
Union Party had an office in Maung Mya’s 
building and that stones thrown-were from 
that building at the processionists and 
that this precipitated the riot. We consider 
that it is clearly established that the first 
stones did not come from Maung Mya’s 
building, but from the south-west corner, 
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i.e., from the direction of the Paryniti Taik , 
and that the first stones thrown were suc- 
ceeded so quickly by such a shower of st ones 
as to negative the suggestion of accident 
or unpremeditation. I lie Trial Court has 
classified the appellants into major and 
minor accused. Among the former are 
Maung Tok, Saw Maung, Maung Maung 
Gyi, C. P. Khin Maung, Mating Mya and 
Tun Aung Gyaw, while Shwe Po, Mating 
Saung, San Nyun, V Thuseikta and U 
Zagaya were among the latter or followers-. 
The Sessions Judge has dealt with the 
evidence in detail and analysed it, and on 
this evidence we are bound to accept his 
finding except. as to’ the following appel- 
lants, Maung Maung Gyi, Maung Saung and 
Maung Shwe Po. We consider that it is clear- 
ly established that there was a conspiracy in 
which Tun Aung Gyaw, Maung Tok, Maung 
Mya, C. P. Khin Maung and Saw Mating 
took a leading part to overawe the Police 
and disobey their lawful orders, that in 
pursuance of this conspiracy there was an 
unlawful assembly with the common ob- 
ject of overawing the Police and disobey- 
ing their orders, and that in pursuance of 
that common object, offences under ss. 325 
and 326, Indian Penal Code, were com- 
mitted by members of the unlawful assemb- 
ly. While we cannot accede to the argu- 
ment of the appellants’ Advocate to regard 
the riot as over once the District Superinten- 
dent of Police left the scene, we think for 
the reasons given by the Sessions Judge 
that it will be sufficient if the appellants 
are punished under ss. 325 and 326 read. 
wilhs. 149, Indian Penal Code. 

We shall now deal with the findings of 
the Sessions Judge which we are not 
prepared to accept. 

Maung Maung Gyi.— It is clear that this 
appellant was not present at the Ratanabon 
Council on the evening of the 15th when 
the orders of the District Superintendent of 
Police were communicated. He allowed 
his name to appear among the members of 
the Reception Committee. He was present 
at the station on U Ottnma’s arrival and he 
was present at the earlier part of the riot 
b»it there is no evidence that lie took an 
'active part, in urging the mob to break 
through. In these circumstances we con- 
sider that there is not enough evidence on 
the record to justify us in classing him as 
one of the leadeis. His appeal will be 
allowed and the conviction and sentence set 
aside, 
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Maung Saung ' The evidenceof his throw- 
ing stones rests upon the two detective wit- 
nesses Maung Talok and Ba Shin. The learn- 
ed Sessions J udge considers that certainof Ba 
Shin s statements are inaccurate to say the 
least though he regards, Maung Talok as a 
truthful witness. Even though truthful, in 
a situation so full of changing incidents as 
a riot, corrol (oration is very needful. It is 
true that Maung Kyu states that he saw 
him among the crowd that threw stones at 
the Police, but he does not say that Maung 
Saung actually threw. In these circumst- 
ances we think that the case is not establish- 
ed beyond a reasonable doubt. His appeal 
is allowed and the conviction and sentence 
are set aside. 

Maung Shwe Po— The case against him 
rests upon the evidence of Maung Kywe, 
Paw Byu and Maung Thoung. The lower 
Court considers Maung Kywe to be a truth- 
ful witness but he only states that he saw 
Shwe Po and Maung Daung among the crowd 
who were throwing stones, not that Shwe 
Po actually threw stones. Maung Daung was 
discharged by the Committing Magistrate. 
Paw Byu does not inspire, one with confi- 
dence and his evidence does not go any fur- 
ther than Maung Kywe’s. Maung Thoung 
alone states that Shwe Po and Maung Yeik 
(discharged) threw stones. He appears to be 
a casual witness. Though present as he says 
at the corner of Des Voeux Road he can- 
not or will not give evidence against any 
other accused. We do not consider that the 
case against Shwe Po is established beyond 
a reasonable doubt. His conviction and 
sentence will be set aside. 

The learned Advocate for the appellants 
has urged us in case we hold them guilty 
to reduce their sentences. We are unable 
to do so. The riot has resulted in four 
deaths and a large number of injuries, a 
considerable number of the latter being 
grievous. As far as the leaders were con- 
cerned, their intention, their common ob- 
ject was deliberate and the results 
that followed were such as a reasonable 
person must know were likely to be com- 
mitted in prosecution of that common 
object. 

This case is another illustration of the 
growing participation of the yellow robe 
in public affrays. And we desire to empha- 
size the grave responsibility incurred by 
any political leader who employs or allies 
himself with pongyis for any party object. 
From the evidence on the record there is no 
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doubt that among those who assaulted the 
Police the majority were pongyis, yet such 
is their hold over the people that only two of 
them have been sent up for trial. It is the 
bounden duty of the laity to do their utmost 
to discourage pongyis from transgressing 
the bonds which the vinaya lays down for 
them and the rules which, by donning the 
yellow robe, they voluntarily promised to 
observe. And it is the bounden duty of a 
pongyi who desires to participate in party 
politics to put off the yellow robe and re- 
assume the responsibilities as well as the 
privileges of ordinary civil life. 

In 1226 B. E. (1864) at the request of the 
King of Burma the Thathanabaing in 
Council in the presence of monks and lay- 
men examined exhaustively the sacred 
Pali texts, the commentaries and sub- 
commentaries bearing on the question of 
the status and duties of a Buddhist 
monk. 

Relying on the Pali text which be- 
gins 

“iVa mundake na samano, abhato alikam 
bhanam, icchalobha samnpanno samano 
kim bhavissati. The mere shaving of the 
head and begging with an alms bowl does 
not make one a ralian (pongyi). How can 
any one be a ralian who does not control 
his senses, does not observe his personal 
law, discourses on subjects unprofitable 
(to a rulian) and is still filled with a craving 
for worldly things." The Thathanabaing 
in Council declared that those who having 
entered the order did not observe their 
personal law (The vinaya) were not true 
rahans ; that laymen who supported such 
persons were like the man who waters a 
poison tree and that when they pass out of 
this existence both the pseudo ralian and 
his supporter will be consigned to avichi or 
the lowest of the hells. 

On page 391, Volume XIII, Sacred Books 
of the East, which is a translation of the 
vinaya text by the late Professor Rhys 
Davids, we have this passase "I prescribe 
0 Bhikkhus, that you obey Kings." 

This was in connection with the request 
of the King of Maghada that the Sangha 
should begin their lent on a certain day 
fixed by him. When the Bhikkhus told 
this to the Lord Buddha, he replied that 
Kings must be obeyed, that is Bhikkhus 
are sub ject to the laws of the land they live 
in. If they are dissatisfied with such laws 
it is not for them to oppose the authorities 
but to move to other parts where the law^ 
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ground that as he had been cross-examined at length 
his examination; 03 defence witness was not neces- 

g^ry i 

Held, that in the absence of any prejudice to the 
accused as the result of the refusal of the Magistrate 
to summon the witness, it could not be said that the 
.Magistrate had acted entirely without jurisdiction, 
[p 925, col. . 

Criminal revision from an order of the 
Sessions Judge, Shahabad, dated the 17th 
'March 1925, affirming that of the Deputy 
Magistrate, Arrah, dated the 16th February 
1925, 

Mr. Detaki Prasad Sinha, for the Peti- 
tioners. 

’Mr. D. L. Nandktolyar, for the Opposite 
■Party, 

JUDGMENT.— Thi9 was an applica- 
tion in criminal revisional jurisdiction 
made by some persons who were convicted 
by the 1 Deputy Magistrate of Arrah on the 
16th of February ‘last of offences punish- 
able under the provisions of ss. 143 and 
379 coupled with s. 34, Indian Penal Code. 
The applicants appear to have been sen- 
tenced each to pay a fine of Rs. 50 under 
the provisions of s. 379, Indian Penal Code 
and in default of payment thereof to under- 
go '.rigorous imprisonment for two months, 
no s'epafate'aeritehce was'passed upon them 
in connection with the provisions of s. 143, 
Indian Penal' Code. 

The only ground which has been put 
forward upon which it is urged that this 
Court should interfere, is because it is 
suggested that there has.been a wrongful 
exercise of jurisdiction by the Deputy Magis- 
trate in ‘connection with the ■ procedure. It 
is unnecessary to go into the facts relating 
to the -Offences with which these men were 
charged ^further than to' say that the affair 
related to blocking up of a water-course. 
In the course of the trial which proceeded 
in the usual manner a certain" Sub- Inspeotor 
of Police was examined as a witness for 
the 'prosecution, lie 'was cross-examined at 
considerable length by the defence. Now 
it would seem that the defence wished to 
call 1 this Sub-Inspector either as a defence 
witness or 'for the purpose of what was in 
effect'further cross-examination, and on the 
28th 'Of January hat it seems that the 
'Magistrate 'at that - time was ready to agree 
that this should be done! At a later stage 
however, namely, on the 9th of February 
he;. altered his view. -The' note in the order 
Bhaat - of the 28th of January, last so far as 
iV^s. l liere- material, Meads: . "The defence 
.prays that Sub-Inspector of Sahar who had 
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been summoned has not turned up to-day 
and his evidence is necessary. Summon him 
afresh". The Magistrate's note on the 9th 
of February last reads: “The defence 
filed a petition that the Sub-Inspector is not 
forthcoming to-day and that his examina- 
tion is necessary as a defence witness. It 
appears that he was examined a6 a.pror 
secution witness (No. 5) and he was cross- 
examined at length by the defence side. | 
have already granted two adjournments 
for this, and I cannot wait any longer for 
time now". 

Now it is suggested that this action taken 
by the Deputy Magistrate is illegal. The 
Deputy Magistrate in his explanation, 
which appears to be dated about the 28th 
of May last, says:— 

“The Sub-Inspector in question was ex- 
amined as a prosecution witness (No. 5) on 
3rd January 1925. 

“Charge was framed against the accused 
on I4th January 1925, and the accused 
persons had ample opportunity of cross-: 
examining the Sub- Inspector, before charge 
and after the charge. 

“The Subdnspeetor was cross-examined, 
at great length by the defence side on' 15th 
January 1925 and then discharged. 

'Technically speaking, the Sub-Inspector 
could not have been summoned as a defence 
witness, under such circumstances. 

“He could have only been summoned 
under s. 257, Cr. P. C., for further cross- 
examination, on the discretion of the Court, 
if the Court was satisfied that it was neces- 
sary. But no such necessity appears to 
have been mentioned in the petitions of 
the accused dated 28th January 1925 (vide 
flag A) and 9th February 1925 (vide flag 
B). Even then, I had granted two adjourn-? 
ments for this. But the Sub-Inspector was 
not available. So 1 did not think it proper 
to drag on the case any more, thereby caUs-« 
ing delay in the administration of justice". 

Now the defence applied to the Sessions 
Judge of Shahabad upon this point and the 
learned Sessions Judge dealt with ‘the 
matter on the 17th of March last. ' It T is 
perhaps useful to refer to what the learned 
Sessions Judge has said in his judgment. 
It reads “On behalf of the petitioners it 
has been urged that once the Magistrate 
had directed that, the Police Sub-Inspector 
should be re- called for cross-examination 
after the accused had entered on their 
defence, lie was bound to insist on. his 
appearance. The- proposition so stated is 
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will be more congenial. The commentary 
on the passage which begins “anujanami 
bhikkhave rajuman, etc.,’’ explains that so 
long as the civil laws are not in conflict 
with the 227 rules to be observed by monks 
they must be obeyed. 

In the Pali text of the Pacittiya we have 
the passage which begins “ vigarahi buddho 
bhagava kathamhinama tumhe moghn p'lrisa 
vikale gamam pavicitva, etc. (page 206), 
(Pacittiya Palidaw, Kavimyetmhan Press). 

In this text the Lord Buddha admonishes 
certain of the monks for frequenting the 
villages after the hour of noon and indulging 
in talk which is unprofitable to a Bhikkhu, 
i. e., will not help him to attain Nirvana. 
The text says— 

"What is this unprofitable talk :— 

Politics and official matters, dacoities, the 
doings of ministers and officials, warriors, 
dangers, ware, feed, drink, clothing, dwel- 
ling, scents and flowers, relatives, etc., etc. 

Any discourse on these subjects is un- 
profitable to rahans or pongyis. 

There are three baskets of the Law as 
preached by the Lord Buddha, viz., Abhi- 
dhamma, Vinaya and Suttas. 

The Abhidhamma is the Dhamma taught 
to those who are more spiritually evolved. 
The vinaya or the Sama Dharma adopted 
for monks: and the Suttas contain the Sama 
Dharma explained popularly for those who 
are less spiritually evolved. 
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the laity, nor to receive respect from them, 
Me has no raison a etre. 

We have touched on this point as the 
majority of those concerned in the riot were 
according to the evidence, members of the 
order. In attempting to oppose the orders 
of the executive they are not only breaking 
their own personal law but are setting an 
example to the laity which is greatly to be 
lamented. As for the laymen we have 
shown from the pronouncement of the 
Thathanabaing in Council in 1226 B. E. 
that those who support pongyis who do 
not live in accordance with the vinaya are 
but watering a poison tree which will 
prove fatal to themselves. 

In view of what we have stated, we are 
unable to accept Mr. Lambert’s prayer for 
any reduction of sentence. In the circum- 
stances we are of opinion that the sentences 
passed by the lower Court are not unduly 
severe. 

The appeals of (1) Maung Tok, (2) Maung 
Saw Maung, (3) l) Thuseikta, (4) Maung Mya, 
(5) U Zagaya, (7) C. P. Khin Maung, (9) 
Maung San Nyun and (11) Tun Aung Gyaw 
are dismissed and the convictions and sen- 
tences passed upon them are confirmed. 

z. k. Appeals dismissed. 


The preceding passage of the Pacittiya 
finds its parallel in the Samanna-phale 
Sutta of the Digha Nikaya. There is an 
excellent translation of this Sutta by the 
late Professor Rhys Davids (Volume II, 
Sacred Books of the Buddhists) Dialogues of 
the Buddha. The meaning of the Sutta is 
"the fruits of the life of a recluse." This 
Sutta has a bearing on the vinaya and its 
ethical precepts. 

According to Burman Buddhist ideas he 
who dons the yellow robe has one of two 
duties to perform :— 

(1) to practise austerities and meditation 
in order to work out his own salvation ; 
or 

(2) to learn the sacred scriptures and to 
impart the knowledge to others. 

Those who follow the first are known as 
Patibatti Sangha and those who adopt the 
second as Pariyatti Sangha. 

When a pongyi belongs neither to the 
Pariyatti nor to the Patibatti, he is no 
longer entitled to live on the offerings of 


PATNA HIGH COURT. 

Criminal Revision No. 248 of 1925. 

June 11, 1925. 

Present:— Justice Sir John Bucknill, Kt. 

RAMSAKAL RAI and others — 
Petitioners 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1808), s. 857- 
Procedure— Defence witness, summoning of— Refusal 
of Magistrate to summon witness as unnecessary, legal- 
ity of — Prejudice to accused. 

Ordinarily once a Magistrate has given orders that 
a certain witness should be called he should take 
such steps as may be necessary or possible to enforce 
the attendance of the witness. It cannot, however, be 
laid down that in no case is it possible for the Magis- 
trate, if he comes to the conclusion that the attendance 
of the witness is not really necessary, to dispense with 
his attendance, [p. 925, cols. 1 & 2.J 

A prosecution witness was cross-examined at length 
before and after charge. Subsequently the accused 
made an application that the witness may be summon- 
ed and examined as a defeuce witness. The Magistrate 
acceded to this request and granted two adjournments 
for the purpose of summoning the witness, who, how- 
ever, could not attend and eventually the Magistrate 
dispensed with the attendance of the witness ontha. 
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will be more coagenial. The commentary 
on the passage which begins anil j ( '™ m 
bhilckhavc rajuman, etc., explains that so 
long as the civil laws are not m conflict 
with the 227 rules to be observed by monks 

they must be obeyed. . . . 

In the Pali text of the Pacittiya we have 

the passage which begins "vigarahi huddho 
bhagava kathamhinama tumhe mogha 
vikale gamam pavicitva , etc. (page ll)b , 
(Pacittiya Palidaw, Kavimyetmhan Press'. 

In this text the Lord Buddha admonishes 
certain of the monks for frequenting the 
villages after the hour of noon and indulging 
in talk which is unprofitable to a Bhikkhu, 
i. e„ will not help him to attain Nirvana. 

The text says— ‘ 

"What is this unprofitable talk 
Politics and official matters, dacoities, the 
doings of ministers and officials, warriors, 
dangers, wars, feed, drink, clothing, dwel- 
ling, scents and tlowers, relatives, etc., etc. 

Any discourse on these subjects is un- 
profitable to rahans or pcngyis. 

There are three baskets of the Law as 
preached by the Lord Buddha, vis., Abhi- 
dhamma, Yinaya and Suttas. 

The Abhidhamma is the Dhamma taught 
to those who are more spiritually evolved. 
The vinaya or the Sama Dharma adopted 
for monks: and the Suttas contain the Sama 
Dharma explained popularly for those who 
are less spiritually evolved. 
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the laity, nor to receive respect from 
lie has no raison d’etre. 

We have touched on this point as the 
majority of those concerned in the riot were 
according to the evidence, members of the 
order. In attempting to oppose the orders 
of the executive they are not only breaking 
their own personal law but are setting an 
example to the laity which is greatly to be 
lamented. As for the laymen we have 
shown from the pronouncement of the 
Thatkanabaing in Council in 1226 B. E. 
that those who support pongyis who do 
not live in accordance with the vinaya are 
but watering a poison tree which will 
prove fatal to themselves. 

In view of what we have stated, we are 
unable to accept Mr. Lambert's prayer for 
any reduction of sentence. In the circum- 
stances we are of opinion that the sentences 
passed by the lower Court are not unduly 
severe. 

The appeals of (1) Maung T ok (2) Maung 
Saw Maung, (3) U Thuseikta (■’ Maung Mya, 
(5) U Zagaya, (7) C. P. Kin.. Maung, ^9) 
Maung San Nyuii and (11) Tun Aung Gyaw 
are dismissed and the convictions and sen- 
tences passed upon them are confirmed. 

z. K. Appeals dismissed. 


The preceding passage of the Pacittiya 
finds its parallel in the Samanna-phale 
Sutta of the Digha Nikava. There is an 
excellent translation of this Sutta by the 
late Professor Rhys Davids (Volume If, 
Sacred Books of the Buddhists) Dialogues of 
the Buddha). The meaning of the Sutta is 
"the fruits of the life of a recluse." This 
Sutta has a bearing on the vinaya and its 
ethical precepts. 

According to Burman Buddhist ideas he 
who dons the yellow robe has one of two 
duties to perform 

(1) to practise austerities and meditation 
in order to work out his own salvation ; 
or 

(2) to learn the sacred scriptures and to 
impart the knowledge to others. 

Those who follow the first are known as 
Patibatti Sangha and those who adopt the 
second as Pariyatti Sangha. 

When a pongyi belongs neither to the 
Pariyatti nor to the Patibatti, he is no 
longer entitled to live on the offerings of 


PATNA HIGH COUKi 

Criminal Revision No. 248 of *. 25. 

June 11,1925. 

Present : — Justice Sir John Bucknill, Kt. 

RAMSAKAL RAI and othbrs— 
Petitioners 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (.-let V of 1S0$\ s. 157— 
Procedure'— Defence witness, summoning of — Refusal 
of Magistrate to summon witness as unnecessary /legal- 
ity of— Prejudice to accused. 

Ordinarily once a Magistrate has given orders that 
a certain witness should be called he should take 
such steps as may be necessary or possible to enforce 
the attendance of the witness, it cannot, however, be 
laid down that in no case is it possible for the Magis- 
trate, if he comes to the conclusion* that the attendance 
of the witness is not really necessary, to dispense with 
his attendance, [p. 925. cols. 1 & 2.J 

A prosecution witness was cross-examined at length 
before and after charge. Subsequently the accused 
made an application that the witness may be summon- 
ed and examined as a defence witness. The Magistrate 
acceded to this request and granted two adjournments 
for the purpose of summoning the witness, who, how- 
evei, could not attend and eventually the Magistrate 
dispensed with the attendance of the witness on thp 
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Rround Hint as ho had beon cross-examined at l^nsth 

ins ^animation as defence witness was not neces- 
sa rv ! 

Ild'l that in the absence of anv prejudice to the 
accused as the result of the refusal' of the Magistrate 
to summon the witness, it could not he said that the 
.Magistrate had acted entirely without jurisdiction. 
LP '.'zo, col. 1 ] 

i Criminal revision from an order of the 
Sessions Judge. Shahabad, dated the 17th 
March 1923, atiirmin" that of the Deputy 
Magistrate, Arrah, dated the 10th February 
1925. 

Mr. Devaki Prasad Sinha, for the Peti- 
tioners. 

Mr. D. L. Nandkeolyar, for the Opposite 
Party. 

JUDGMENT.— This was an applica- 
tion in criminal revisional jurisdiction 
made by some persons who were convicted 
by the Deputy Magistrate of Arrah on the 
16tli of February last of ollVnces punish- 
able under the provisions of ss. 143 and 
379 coupled with s. 31, Indian Penal Code. 
The applicants appear !o have been sen- 
tenced each to pay a tine of Rs. 50 under 
the provisions of s. 379, Indian Penal Code 
and in default of payment thereof to under- 
go rigorous imprisonment for two months, 
no separate sentence was passed upon them 
in connection with the provisions of s. 143, 
Indian Penal Code. 

The only ground which has been put 
forward upon which it is urged that this 
Court should interfere, is because it is 
suggested that there has been a wrongful 
exercise of jurisdiction by the Deputy Magis- 
trate in connection with the procedure. It 
is unnecessary to go into the facts relating 
to the offences with which Ihese men were 
charged further than tosay that the affair 
related to blocking up of a water course. 
In the course of the trial which proceeded 
in the usual manner a certain Sub-Ii.speclor 
of Police was examined as a witness for 
the prosecution, he was cross-examined at 
considerable length by the defence. Now 
it would seem that the defence wished to 
call this Sub-Inspector either as a defence 
witness or for tjie purpose of what was in 
effect further cross-examination, and on the 
28th of January last it seems that the 
Magistrate at that time was ready to agree 
that this should be done. At a later stage, 
however, namely, on the 9th of February 
he altered his view. The note in the order 
sheet of the 28th of January last so far ss 
it is here material, reads: "The defence 
prays that Sub-Inspector of Sahar who bad 
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been summoned has not turned up to-day 
and his evidence is necessary. Summon him 
afresh". The Magistrate's note on the th 
of February last reads: “The defence 
filed a petition that the Sub-Inspector is not 
forthcoming to-day and that his examina- 
tion is necessary as a defence witness. It 
appears that he was examined as a pro- 
secution witness (Xo. 5) and lie was cross- 
examined at length by the defence side. I 
have already granted two adjournments 
for this, and I cannot wait any longer for 
time now". 

Nowit is suggested that this action taken 
by the Deputy Magistrate is illegal. The 
Deputy Magistrate in his explanation, 
which appears? to be dated about the 28th 
of May last, says:— 

“The Sub-Inspector in question was ex- 
amined as a prosecution witness (No. 5) on 
3rd January 1925. 

“Charge was framed against the accused 
on 14th January 1925, and the accused 
persons had ample opportunity of cross- 
examining the Suit-Inspector, before charge 
and after the charge. 

“The Sub- Inspector was cross-examined, 
at great length by the defence side on 15th 
January 1925 and then discharged 

“Technically speaking, the Sub-In spec lor 
could not have been summoned as a defence 
witness, under such circumstances. 

“lie could have only been summoned 
under s. 257, Cr. P. C., for further cross- 
examination, on the discretion of the Court, 
if the Court was satisfied that it was neces- 
sary. But no sucli necessity appears to 
have been mentioned in the petitions of 
the accused dated 28th January 1925 (ride 
flag A) and 9th February 1S'25 (vide (lag 
B). liven then, 1 had granted two adjourn- 
ments for this. But the Sub-Inspector was 
not available. So 1 did notthink itprojer 
to dragon the case any more, thereby caus- 
ing delay in the administration of justice”. 

Now tlie defence applied to the Sessions 
Judge of Shahabad upon thispoint and the 
learned Sessions Judge dealt with the 
matter on the 17th of March last. It is 
perhaps useful to refer to what the learned 
Sessions Judge has said in his judgment. 
It reads “On behalf of the petitioners it 
has been urged that once the Magistrate 
had directed that the Police Sub-Inspector 
should he re-called for cross examination 
n ft < r the accused had entered on their 
dcfvi oe, he was bound to insist on his 
appearance. The proposition so stated ia 
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not without force. But in this case the 
petitioner had had an opportunity oi cross- 
examining the Sub- Inspector before the 
framing of the charge and had cross- ex- 
amined him at some length after the charge 
had been framed. The attendance of the 
Sub-Inspector, therefore, was not to be com- 
pelled unless it was necessary for the pur- 
pose of justice. It appears that Ins non- 
attendance on the first date, 2Sth January 
1925, was due to the fact that he never 
received the summons till 31st January l'Jio 
(the application for his attendance made 
by the accused was filed so late as 23rd 
January 1925) and that it was due on the 
second date, 9th February 1925, to his 
inability to attend the Court owing to an 
accident. It is now said that the petitioners 
wished to question this ollicer for the pur- 
pose of finding out whether he had observ- 
ed any sign of the placing of the karah in, 
or of the removal of the karah from, the 
pyne. a question of importance which they 
had omitted when the officer was cross- 
examined. I have consulted the record 
of the case, and am doubtful whether the 
Sub-Inspector could have afforded useful 
assistance to the Court on this point. 
There is no doubt but that the pync was 
blocked and that of the materials used for 
this purpose, bamboos and paddy hurdles 
formed a part; there is corroboration here 
of the prosecution story. 1 am not satisfied 
that this is a fit case for interference". 

I entirely agree with what the learned 
Sessions Judge has written. The question 
of the saucepan appears to me to be one of 
very slight importance. As the learned 
Judge has pointed out, the principal matter 
was the blocking up of the pync with various 
materials and what assistance could serious- 
ly have been afforded to the defence by the 
Police Officer's remarks upon a saucepan it 
is difficult to gather. Did I in the least 
think that the applicants had been in any 
way prejudiced by what has taken place 
I should have no hesitation in interfering, 
but as it has in no way been shown or 
proved to me that there has been the least 
prejudice against the applicants I do not 
think that it is proper that I should inter- 
fere. It maybe said as has been pointed 
out by the learned Sessions Judge, that as 
a general proposition it should be consider- 
ed that once a Magistrate has given orders 
that a certain rvitness should be called he 
should take such 6teps as may be necessary 
fuid possible to enforce his attendance. I, 
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however, am not prepared to assent to the 

cn^estion that in no case it is possible tor 
the Magistrate, if he comes to the conclu- 
sion that the attendance of the witness is 
not really necessary, to dispense with that 
person's attendance. In this rase the cir- 
cumstances were such that l think he was 
notonlv competent to dispense with this 
Sub-Inspector's further attendance but that 
he was right in so doing. 

The application, therefore, will be dis- 
missed. . . , 

z K Application dismissal. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Application No. IDS oi- 1925. 

September 8, 1925. 

Present Mr. Simpson, A. J. C. 

Balni ALI BAHADUR-Applicant 

versus 

EMPEROR-Oppositf. Party. 

Criminal Procedure Code l. lei 1 »/ IS'JSt, •*. Ii6 
.lllitefti/ic/il <\f property, withdrawal of — Delicery of 
possession— Discretion «f Court. _ 

Where property attached under s. 116, Cr. 1*. C., 
is released by the Magistrate on being satistied that 
there is no longer any likelihood of a breach of the 
pence, it is open to the Magistrate to make oyer pos- 
session of the property to any party lie thinks lit. Ho 
is not liound simply to direct the Receiver to abandon 
the property, leaving the parties to scramble for the 
estate. There may, however, be cases in which it 
might be sufficient' for him to make an order with- 
drawing the attachment, and leave some party to take 
possession. 

Application agaiust an order of the 
Sessions Judge, Fyzabad, dated the 20th 
April 1925, rejecting an application for 
revision against an order of the District 
Magistrate, Sullanpur, dated the 26th March 
1925. 

Messrs. Xiamalullah, Xaiinallah and M, 
11. Kidwai , for the Applicant. 

Mr. H. K. Ghosh (with him Mr. A. P. Nett), 
for the Opposite Party. 

ORDER.— This is an application in 
revision. The order complained of is one 
by the learned Sessions Judge of Fyzabad 
rejecting an application for revision against 
an order of the learned District Magistrate 
of Sultanpur. It is this last order which 
is really attacked. Certain property had 
been attacked under s. 1-lfi of the Cr. P. C, 
The District Magistrate, acting under the 
proviso, has released it because he was 
satisfied that there is no longer any likeli- 
hood of a breach of the peace. It iq 
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argued before me that there is a likelihood 
of a breach of the peace, but that is a 
question of fact which this Court will 

iiot go into. It is the Magistrate that has 

to be satisfied, not the Judicial Commis- 
sioner It is further argued that even if 
the Magistrate is entitled to withdraw 
the attachment, his order is wrong because 
he lias made over the possession in certain 
fractional shares to two parties. This is 
a novel point, which so far as I know has 
not yet been before any High Court. The 
applicant s contention would amount to 
this, that the Magistrate, being in posses- 
sion of the subject of dispute, which is in 
most cases a landed estate, is bound simply 
to direct his Receiver to abandon the pro- 
perty without making over the possession 
or the books of account to any body and 
leave the parties to scramble for the estate. 

I do not believe that this was the inten- 
tion of the Legislature. I think it is open 
to the Magistrate under the proviso to 
make over possession of the property to 
any person that he thinks fit. He must, 

of course, exercise a judicial discretion in 

deciding to whom the possession is to be 
given, but a judicial discretion has been 
exercised in this case. I do not say that 
he is bound to make over the possession 
to anybody. There may be cases in which 
it is sufficient for him to make an order 
withdrawing the attachment and leave some 
party to take possession, but I do hold that 
it is also open to him to make over posses- 
sion to any one according to his discretion. 

The application raises no other points. It 
is dismissed. 

n. H. Application dismissed. 
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| ) n i ^ r i C ',nL S 1 ' 1 ! , ' DiV |r nal - Ma S i8,rate - Those aroused 
in the case who in the opinion of the Magistrate are 

•m l nn' ; V | 0f ,he ollL ' nce charged should be acquitted 
m! °rdcr referring their case to the Sub-Divisional 
Magistrate along with the case of those accused who 

sec.™ . “ C ° n,raV “ ,i0n " ,ll ‘' s ” b - 

Criminal revision from an order of the 
Additional S essi°ns Judge, Aligarh, dated 
the 11th May 1925. 

Mr. Saila Nath Mukcrji, for the Appli- 
cants. 

The Assistant Government Advocate, for 
the Crown. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 315 of 1925. 

July 10, 1925. 

Present.— Mr. Justice Sulaiman. 
SULTAN MUHAMMAD KHAN 
and others— Accused— Applicants 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1S98), ss. J5S, 

',9 (1) (a) — Joint trial of several accused— Accused, 
some, held guilty— Reference to Sub-Divisional Magis- 
trate with regard to all accused, legality of. 

Under sub-s (1) ta) of s. 319 oftlic.Cr. P. C. only 
the case of those accused who are in the opinion of 
the Magistrate guilty should be forwarded to the 


JUDGMENT.— This is a revision from 
an order of the Additional Sessions Judge 
directing a re-trial. The application is 
made on behalf of Mahbub Hasan Khan 
and eight other accused persons. A com- 
plaint under s. 147 read with s. 395 of the 
Indian Penal Code was made by Abdul 
Aziz Khan against these accused in the 
Court of the Tahsildarof Kasganj, a Magis- 
trate of second class powers. The evi- 
dence of the parties was produced before 
the Magistrate. In his order, dated the 
29th of April 1925, the Trying Magistrate 
came to the following conclusion “In my 
opinion only Mahbub Hasan Khan is guilty 
and he voluntarily caused grievous hurt 
to Ibrahim Ali Khan and caused somewhat 
serious hurt to Abdul Aziz Khan and de- 
serves more punishment than I have power 
to inflict.” Under s. 253 (1) the Magistrate 
ought to have recorded an order of acquit- 
tal of all the accused persons except 
Mahbub Hasan Khan. He, however, made 
the following order “ I submit the record 
under s. 349 of the Cr. P. C. to the 
Sub-Divisional Magistrate and direct the 
accused to present themselves in that 
Court on the 2nd May.’’ It is obvious 
that this order was illegal and in con- 
travention of s. 349 (1) (a) so far as 
the accused other than Mahbub Hasan 
Khan were concerned. Under that sub- 
section only the case of those accused who 
were in the opinion of the Magistrate guilty 
could have been forwarded to the Sub- 
Divisional Magistrate. The Magistrate, 
however, did not record any formal order 
of acquittal of the other accused and sent 
all of them to the Sub-Divisional Magis- 
trate. 

When the case went to the Sub-Divisional 
Magistrate he after a perusal of the evi- 
dence came to a slightly different conclu- 
sion. In his opinion all the accused were 
guilty. He accordingly convicted all of them , 
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On appeal to the learned Additional Ses- 
sions Junge, the learned Judge has held 
that inasmuch as the Tahsildar was not 
authorised to send the case of any of the 
appellants except Mahbub Hasan Khan to 
the Sub-Divisional Magistrate the latter 
has acted with illegality and without juris- 
diction in convicting them. As, however, 
he thought that the opinion of a more 
experienced officer like the Sub-Divisional 
Magistrate carried more weight he has 
ordered a trial de novo of all the accused. 

So far as the case of Mahbub Hasan 
Khan is concerned the Trying Magistrate 
being of opinion that he was guilty had 
jurisdiction to refer it to the Sub-Divisional 
Magistrate and the latter acted legally in 
convicting him and passing a sentence on 
him. Mahbub Hasan Khan’s appeal should, 
therefore, have been heard and disposed of 
on the merits. There seems to be no ground 
for ordering his re-trial. If, however, the 
learned Additional Sessions Judge on an 
examination of the record comes to the 
conclusion that there have been some 
irregularities which have prejudiced Mah- 
bub Hasan Khan, he would be entitled to 
order his re-trial, otherwise his appeal 
should be disposed of. 

As regards the other accused persons , 
am of opinion that their further prosecution 
should be stopped. The learned Tahsildar, 
although perhaps less experienced than the 
Sub-Divisional Magistrate, had an opportun- 
ity of seeing the witnesses and marking their 
demeanour. Having heard them and seen 
them he recorded his opinion that the case 
against these other accused had not been 
established. On that expression of opinion 
these accused were certainly entitled to an 
order of acquittal which, however, the learn- 
ed Tahsildar omitted to pass. The mere 
fact that a Sub-Divisional Magistrate on a 
perusal of the evidence on paper has come 
to a different conclusion seems no good 
ground for ordering a re-trial. The accused 
have already been put to considerable ex- 
penses and worry, and they have in their 
favour the opinion of the Tahsildar who 
heard all the evidence for the prosecution 
that could be brought against them and 
which would now be produced de novo 
Under the circumstances I think the proper 
order is to quash the order of re-trial passed 
by the Additional Sessions Judge and to 
direct that the appeal of Mahbub Hasan 
Khan be restored to its original number 
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and disposed of according to law. The 
proceedings against the other accused 
persons are quashed and they are discharg- 
ed. 

z. K. Proceedings quashed. 


LAHORE HIGH COURT. 

Criminal Appeal No. 170 op 1925. 

March 26, 1925. 

Present:— Justice SirHenry Scott- 
Smith, Kt, 

HAQ DAD and others— Appellants 

versus 

EMPEROR— Respondent. 

Penal Code (.lei XLV of lStitl), «. 9'J, .!25-Publir. 
servant acting without jurisdiction - Right of private 
defence— Assault on public servant— Grievous hurt. 

Section 90 of the Penal Code has no application to a 
case where the initial proceeding and the power under 
which a public servant purports to act are altogether 
without jurisdiction and entirelv ultra vires . fp. 928 
col. 1.' 

A Police Ollioer noticing one II. going about at 
night time armed with a long handled hatchet asked 
him to hand over the hatchet, but H. refused to give it 
up whereupon the Police Ollicer laid his hands on the 
liatchet in order to snatch it from II. The latter 
resented this and shouted out, on which certain per- 
sons came up to his assistance and assaulted the 
Police Oflicer causing grievous hurt to him. //. and 
his companions were tried and convicted of an offence 
under s. 325 of the Penal Code : 

Held, (1) that the act of the Police Ollioer in trving 
to snatch away the hatchet from II. was wholly with- 
out jurisdiction and that, therefore, s. 99 of the Penal 
Code was not applicable to the case ; [p. 928, col. 2.] 

(2) that, however, the accused had no right to assault 
the Police Ollioer as they knew that he was not trving 
to commit a theft of the hatchet nor had they an v 
reason to fear that the Police Ollicer would cause hurt 
to //. and that, therefore, they had been rightly con- 
victed. [ibid.] 

Criminal appeal from an order of the 
Sessions Judge Mianwali, dated the 12th 
January 1925. 

Mr. Ram Lai , for the Appellants. 

Mr. Des Raj Sawhney, Public Prosecutor 
for the Respondent. ’ 

.k JU ? GR ! E L NT 7~ This is an a PP eaI from 
the order Ox the Sessions Judge, Mianwali 

convicting Haq Dad under s. 325, Indian 
Penal Code and Sohan and Ali Khan under 
s. 323, Indian Penal Code, and sentencing 
the first named to three years' rigorous 
imprisonment and the latter to one year’s 
rigorous imprisonment each. The hurts 
were said to have been caused, in the course 
ofafightwuh Fazal Shah, Sub-Inspector 
in the following circumstances ■— 

Fazal Shah was in charge of the Punitive 

Police Post in the appellants’ village and 



HAQ DAD V. 

Avas sitting on the thara outside his house 
talking to Allah Dad Khan and Budha 
Khan, palhans, when Haq Dad, appellant, 
passed along the lane in front of the Sub- 
Inspector's house, he was carrying a long- 
handled kulhari in his hand. The Sub- 
Inspector thought that Haq Dad was perhaps 
on his way to attack one Mamrez with 
whom he had enmity and called to him that 
he should not go about at night time armed 
with such a kulhari and asked him to hand 
over the kulhari to him. Haq Dad replied 
that the Sub-Inspector had no authority to 
take the kulhari from him and refused to 
give it up. I'pon this the Sub-Inspector 
went up to Haq Dad and laid his hands on 
the kulhari in order to snatch it from him. 
Haq Dad resented this and shouted out to 
his Pathan associates who came up to his 
assistance and are said to have assaulted the 
Sub Inspector. Out of six persons chal- 
laned by the Police the three appellants 
only were convicted, the Sessions Judge 
holding that each of them struck the Sub- 
Inspector one blow. The chalan was under 
8. 333 of the Indian Penal Code, but the 
learned Sessions Judge held that at the 
time of the occurrence the Sub-Inspector 
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has done wrongly what he might have done 
rightly, but not to cases where the act 
could not possibly have been done rightly." 

These remarks of the author are supported 
bv authority, one of which is Queen- 
Empress v. Jogendra Nath Mukerjee (1). 
Now, there can be no doubt that the act of 
the Sub-Inspector in trying to snatch away 
an axe from Haq Dad was wholly without 
jurisdiction, and, therefore, in my opinion, 
s. 99 is not applicable. At the same time I 
do not see how the appellants had any 
right to make an assault upon the Sub- 
Inspector. They knew perfectly well that 
he was not trying to commit a theft of 
the kulhari , and, therefore, they had no 
right to attack him in order to protect 
Haq Dad's property from being taken away 
by him. Xor had they any reason to fear 
that the Sub-Inspector would cause hurt to 
Haq Dad. 

As regards the merits, I see no reason to 
differ from the learned Sessions Judge in 
his finding that the three appellants did 
each of them give one blow to the Sub- 
Inspector. The point that really requires 
consideration in the case is whether the 
sentences awarded are suitable. There can 


was not acting in the discharge of his duty 
as a public servant because he had no right 
to snatch away the kulhari from the hands 
of Haq Dad, it not being an arm the pos- 
session of which without a license was 
forbidden by law. At the same time the 
Sessions Judge held that under s. 99 of the 
Indian Penal Code the appellants had no 
right of private defence against the act of 
the Sub-Inspector when trying to snatch 
away the kulhari, as such act did not 
cause the apprehension of death or grievous 
hurt, the act being done by a public servant 
acting in good faith under colour of his 
office°though that act might not be strictly 
justifiable by law. Mr. Rattan Lai in his 
Law of Crimes, 9th Edition, in his notes 
under s. 99 at page 185 states as follows .— 
“This section has no application to a case 
where the initial proceeding, and the power 
under which any public servant purports 
to act are altogether without jurisdiction 
and entirely ultra vires. But the protec- 
tion afforded under it to public servants is 
not lost to them by reason of any mistake 
on their part in the exercise of their 
proper functions. The section thus applies 
to cases where there is an excess of juris- 
diction as distinct from a complete absence 
pf jurisdiction, to cases where the official 


be no doubt that the appellants acted with 
undue violence, and that they had no justi- 
fication for assaulting the Sub-Inspector. 
At the same time it must not be forgotten 
that the latter was in the wrong in doing 
an act or trying to do an act which was 
unlawful. The hurt caused to the Sub- 
Inspector by Haq Dad was technically 
grievous hurt. Under the circumstances I 
think that the sentences awarded are 
unduly severe. I accept the appeal and 
reduce the sentences as follows:— In the 
case of Haq Dad to nine months’ rigorous 
imprisonment, and in the cases of Sohan 
and Ali Khan to four months’ rigorous 
imprisonment each. 

z. k. Appeal accepted in part. 

(1) 21 C. 32J; 1 C. W. N. 151; 12 lad. Doc. (K. 6.) 
881. 
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PATNA HIGH COURT. 

Appeal from Appellate Decrees Nos. 635 
and 636 of 1923. 

July 27, 1925. 

Present:— Mr. Justice Das and 
Mr. Justice Adami. 

RAMDHANI SINGH and others— 
Plaintiffs— Appellants 
versus 

Musammat KKWAL MANI B1BI 

and others— Defendants— Respondents. 

Pleadings— Second appeal— All* motive rate— Evi- 
dence Act [I of 1872\ I, s. 92— Intention of parties, 
evidence, as to, cannot be given — Son-cr intense of 
agreement can be proved— Bengal Tenancy Act ll III 
of ISSo), s. 29, application of. 

If the defendant in a case pleads that a certain plot 
of land does not exist at nil and that its inclusion in 
a patta and kabuliyat was a fraud on the registration 
law, and the Trial Court tinds accordingly, but the 
lower Court of Appeal finds the plot iu question as 
“real existing property and not fictitious or non- 
existent”, the defendant cannot be allowed to contend 
in second appeal that even if the plot did exist there 
was no intention on the part of the parties to the 
instrument to deal with that plot. [p. 930, col. 2.] 

Evidence to vary the terms of an agreement in 
writing is not admissible, blit evidence to show that 
there is no agreement at all is admissible, fp. 930, 
col. 2; p.931, col. 1.] 

Pym v. Campbell, (1856) 8 El. & Bl. 370; 25 L. J. Q. 
B. 277; 2 Jur. (s. 9.) 641; 4 \V. R. 528; 119 E. R. 903; 
106 R. R. C32 and Guddalur Rnthna v. Kunnattur 
Arumuga, 7 M. H. C. R. 189, relied upon. 

Under a. 92 of the Evidence Act, as between the 
parties to an instrument, oral evidence of iutentiou 
is not admissible for the purpose, either of construing 
deeds or of proving the intention of the parties, (p. 
931, col. 1.] 

Balkishcn Das v. Lego', 27 I. A. 58; 22 A. 149; 4 C. 
W. N. 153; 2 Bom. L. R. 523; 7 Sar. 1\ C. J. 601; 9 Ind. 
Dec. (s. 8.) 1130 (P. 0.), relied upon. 

Section 92 merely prescribes a rule of evidence; it 
does not fetter the Court's power to arrive at the 
true meaning and effect of a transaction in the light 
of all the surrounding circumstances, [ifiid.j 

Balkishen Das v. Lcggc, 27 I. A. 58; 22 A. 119; 4 C. 
W. N. 153; 2 Bom. L. R. 523; 7 Sar. P. C. J. C01; 9 
lnd. Dec. (,\\ 8.) 1130 (P. C.), relied upon. 

Before invoking the aid of s. 29, Bengal Tenancy 
Act, the tenaut must prove that he is an occupancy 
raiyat in regard to the rent claimed lands. [p. 93i, 
col. 2.] 

Appeal from a decision of the Additional 
District Judge. Patna, dated the 16th April 
1923, reversing that of the Munsif, Bardh, 
dated the Cth March 1922. 

Messrs. P. C. Manuk and S. Day al, for 
the Appellants. 

Messrs. Hasan Imam, Brijkishorc Prasad 
and S. M. Mullick, for the Respondents. 

JUDGMENT. 

Das, J.— On the facts found by the 
learoed Additional District Judge he was 
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right in passing the decrees which he did 
pass. Two questions have been argued 
before us by Mr. Manuk on behalf of the 
defendants-appeliants ; first, that the in- 
clusion of 1 cottah of land in Patna City 
was a fraud on the registration law and 
that the registration obtained by its means 
was invalid ; and, secondly, that the en- 
hancement of rent in the leases which were 
also the basis of the suits constituted an 
infringement of s. 29 of the Bengal Tenancy 
Act and cannot be supported by a Court of 
Law. ' 

I will first consider the point in regard 
to the registration. The written statement 
raises the following case : “ In order only 
to get the registration made at Jhauganj, 
an imaginary plot of land in Mohalla Diwan 
in the City of Patna, was included in the 
patta and kabuliyat. These defendants did 
not take in settlement the land in Mohalla 
Diwan in the City of Patna, nor was any 
contract made with regard to the settlement 
thereof nor did the defendants ever get 
possession of the same. Hence the afore- 
said kabuliyat is illegal, void and inopera- 
tive, and the same cannot be binding on 
the defendants. The plaintiff’s suit on the 
basis of patta and kabuliyat like this, is 
not tenable and is fit to be dismissed at 
once." The Court of first instance found 
that the plot of land in Mohalla Diwan in 
the City of Patna did not exist and in this 
view he came to the conclusion that the 
inclusion of this property was a fraud on 
the registration law. The lower Appellate 
Court has reversed the finding of fact of 
the Court of first instance on this point. 
The learned Judge says as follows:— “I 
have examined the evidence on the point 
and the case-law relating to the matter 
and am disposed to differ from the find- 
ing of the learned Munsif and to hold that 
the kabuliyats were valid, and were not 
fraudulent documents, and had been entered 
into with the knowledge and consent of 
both the parties and that the properties 
were real existing properties and not ficti- 
tious or non-existent. This appears to ba 
clear from the depositions of the three 
consenting defendants themselves given 
before the Court below. The finding that 
the plot of land in Mohalla Diwan is "exist- 
ing property and not fictitious or non- 
existent ” is a finding of fact which is 
binding on us in second appeal. 

This is not disputed by Mr. Manuk • 
but he contends that the learned Judgi 
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should have considered the other point 
raised by him, namely, whether there was 
any intention on the part of the parties to 
deal with the plot of land in Mohalla 
L/iwan. Now in my, opinion, the question 
'vas not raised in this form in the written 
statement. The whole point made in the 
wntten statement is that ‘‘an imaginary 
plot of land in Mohalla Diwan in the City 
of Patna was included in the patta and 
kabuliyat. ' There is no suggestion that 
the parties did not intend to deal with 
this property on the assumption that it 
did exist. Mr. Manuk relies on the judg- 
ment of the Court of first instance and 
contends that that Court expressly found 
that the parties did not intend to deal 
with this property; but I can find no 
support for this argument in the judgment 
of the learned Munsif. lie no doubt refers 
to the contention on the part of the defend- 
ants that they never got possession of the 
Diwan Mohalla properties and that it was 
never intended that they should get pos- 
session of them and that these properties 
were included only to facilitate registra- 
tion at Jhauganj. But the finding of the 
learned Munsif is that “ these areas are 
only fictitious." That this was the only 
finding will appear from the cases to which 
he refers and discusses. In dealing with 
these cases which were obviously cited on 
behalf of the plaintiffs, he says as fol- 
lows:—" In the first of these cases it tran- 
spired later that the executants’ interest 
had become extinguished in the property 
mortgaged and without knowledge of this 
the parties entered into a Lou a fide mort- 
gage of same. In the second case the exist- 
ence of the property mortgaged was not 
denied. In the third it was actually found 
the mortgagor intended this small property 
should also be a security for the mortgage 
debt. Thus in none the question arose of 
the non-existence of the property” and he 
concludes as follows:—" In the present case 
it is plainly alleged in the written state- 
ment the property in Diwan Mohalla was 
a fictitious one. The kabuliyats in the re- 
citals in them make no mention of them 
and hence it was incumbent on plaintiff to 
adduce some evidence of existence of those 
properties. In absence of such evidence 
the case is covered by the case of Harcndra 
Lai Iioy Chowdhuri v. Hari Dasi Debi (1) 

(1) *3 Ind. Cas. C37; 19 C. L. J. 484; 27 M L. J. 80; 
0914; M. W. N. 462; 1G M. L. T. 6; 18 0. W. N. 817; 

1G Bom. L. R. 400; 12 A. L. J. 774; 1 L. W. 1050; 11 (J. 
j72; 41 1. A, 110 (P. 0.). 
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and the registration of Jhauganj is in- 
valid and plaintiff cannot take advantage 
of these kabuliyats." 

It will appear from the judgment of the 
learned Munsif that the only question 
which he intended to try and did try was 
whether the properties alleged to be ficti- 
tious by the defendants did exist. He 
found that they did not exist and he held 
that the inclusion of those properties was 
a fraud on the registration law. 

That being so how are we entitled now 
in second appeal to go into the question 
of the intention of the parties? It has 
been contended on behalf of the respond- 
ents that having regard to s. 92 of the 
Evidence Act the Court is not entitled to 
go into the question of intention. I am 
unable to agree with this contention. The 
authorities establish that though evidence 
to vary the terms of an agreement in writ- 
ing is not admissible, yet evidence to show 
that there is not an agreement at all is 
admissible. In Pym v. Campbell (2), Erie, 
J., said as follows: “The point made is 
that this is a written agreement, absolute 
on the face of it, and that evidence was 
admitted to show it was conditional ; and 
if that had been so, it would have been 
wrong. But 1 am of opinion that the evid- 
ence showed that in fact there was never 
any agreement at all. The production of 
a paper purporting to be an agreement 
by a party, with his signature attached, 
affords a strong presumption that it is his 
written agreement; and, if in fact he did 
sign the paper animo contrahendi, the 
terms contained in it are conclusive and 
cannot be varied by parol evidence; but 
in the present case the defence begins 
one step earlier: the parties met and ex- 
pressly stated to each othei that though 
for convenience they would then sign the 
memorandum of the terms, yet they were 
not to sign it as an agreement until A was 
consulted: 1 grant the risk that such a 
defence may be set up without ground ; 
and 1 agree that a Jury should, therefore, 
always look on such a defence with suspi- 
cion ; but, if it be proved that in fact the 
paper was signed with the express inten- 
tion that it should not be an agreement 
the other party cannot fix it as an 
agreement upon those so signing. The 
distinction in point of law is that evidence 
to vary the terms of an agreement in writ- 

(2) ( 185GJ G El. & Bl. 370; 25 L. J. Q. B. 277; 2 Jur, 
(x. s.) 611 , i W. K.528; 111) IS. K. 903; 106 B. B. 632. 
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ing is not admissible, but evidence to 
show that there is not an agreement at all 
is admissible." And Lord Campbell said: 
“I agree. No addition to, or variation from, 
the terms of a written contract can be 
made by parol : but in this case the de- 
fence was that there never was any agree- 
ment entered iuto.” This case was followed 
in Guddalur Ruthna v. Kunnatlur Jn<- 
muga (3;. The last mentioned case was 
decided without reference to the Indian 
Evidence Act and probably before the 
Evidence Act came into operation. But 
the principle of that case was affirmed by 
the Judicial Committee in a judgment deli- 
vered by it on the 5th of December 1934. 
So far as I know that case has not been 
reported ; but the judgment has been pro- 
nounced in Privy Council Appeals Nos. 21, 
31 and 32 of 1923 [Buijnath Singh v. Yuliy 
Mahomed Hajee Abba (4)]. In delivering 
the judgment of the Board Sir Lawrence 
Jenkins said as follows:—' 1 It is true, as 
was laid down in Balkishen Das v. Leygc 
(5) that under s. 92 of the Indian Evidence 
Act, as between the parties to an instru- 
ment, oral evideuce of intention is not ad- 
missible for the purpose, either of constru- 
ing deeds or of proving the intention of 
the parties. But in the view their Lord- 
ships take of the circumstances of this 
case the section and the ruling have no 
application to it.” The learned Judge 
then proceeded to say as follows:—" The 
preamble to the Evidence Act recites that 
‘it is expedient to consolidate, define and 
amend the Law of Evidence ’ and s. 92 
merely prescribes a rule of evidence: it 
does not fetter the Court’s power to arrive 
at the true meaning and effect of a trans- 
action in the light of all the surrounding 
circumstances." I am of opinion, there- 
fore, that it was open to the Court to exa- 
mine the surrounding circumstances with 
a view to enable it to decide whether the 
parties intended to arrive at any agreement 
in regard to the Diwan Mohalla property; 
but in the view which I take of this case 
the question is a question of fact and 
should have been raised by the defendants 
specifically. It should certainly have been 

(3) 7 M. H. C. R. 180. 

(4) 86 Ind Cas. 332; 48 M. L. J. 330; 2 0 \V X 
27l);27 Bom. I, R. 787; 3 R. 106; 3 Pat. L.R.22T 

[p c) G A ' (P ' C) 57: ri925) A> 1 R - c -> 

r, <SL* 7 i 5 ®j 82 A - 149 ; 4 C. W. N. 153; 2 Bom. L. 
R. 5.3; 7 bar. P. 0. J. 601; 9 Ind, Dec. (s. a.) 1130 
tf* C.). 
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raised by them in the Courts below. The 
judgment of the learned Munsif is silent 
on this point and so is the judgment of 
the lower Appellate Court. I must, there- 
fore, hold that the only question which was 
raised by the defendants in the Courts 
below and the only question discussed by 
the Courts below is whether these pro- 
perties were fictitious properties or not. 
That being so, it is not open to us to enter 
into the question whether the parties in- 
tended to enter into an agreement with 
regard to these lands. 

The next question relates to the applic- 
ability of s. 29 of the Bengal Tenancy Act. 
Now in order to understand the point it 
ought to be pointed out that the registered 
kabuliyats were executed in 1322. By these 
kabuliiats the defendants took leases of the 
lands comprised in the kabuliyats from 
1323 to 1329 at a rent of Rs. 5 per bigha. 
It appears, however, that the defendants 
were actually in possession of the properties 
comprised in the leases ever since 1301 
and that they were paying a rent of Rs. 3 
per bigha. It is, therefore, contended on 
behalf of the defendants that there was 
an enhancement of rent by the fresh 
arrangement of 1322 and that the rent was 
enhanced so as to exceed by more than 2 
annas in the rupee, the rent previously 
payable by the raiyat. 

Section 29, it will be noticed, only ap- 
plies to the case of an occupancy raiyat 
and before invoking the aid of s. 29, the 
tenant must prove that he is an occupancy 
raiyat in regard to the rent claimed lands. 
Now these lands are admittedly diara lands 
and s. ISO provides that a raiyat who 
holds land of the kind known as char or 
diara shall not acquire a right of occu- 
pancy until he has held the land in ques- 
tion for 12 continuous years; and the sec- 
tion further provides that until he ac- 
quires a right of occupancy in the land, 
he shall be able to pay such rent for his 
holding as may be agreed on between him 
and his landlord. 

On the admitted facts, therefore, there 
is no room for the application of s. 29 of 
the Bengal Tenancy Act unless the defend- 
ants establish that they had held the 
lands in question for twelve continuous- 
years. The learned Judge in the Court 
below accepted the contention of the plaint- 
iffs that the defendants have not " been 
successful in proving continuous posses- 
sion. Mr. Manuk in this Court contends 
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out whether the defendants have been in 
continuous possession of anv portion of 

ie land comprised in the lease. He says 
that it may be that he has not been in 
continuous possession for 12 years of 
the entire block of land comprised in his 
lease; but he contends that it is possible 
that he may have been in possession for 
1- continuous years of some portion of 
the land and that inasmuch as the 
learned Additional District Judge has not 
dealt with this point we should remand 
the case to him to enable him to decide 
the point. 'Ihe onus of establishing an 
exception under s. 180 of the Bengal 
Tenancy Act was upon the defendants 
and it was for them to make a specific 
point in regard to the applicability of s. 

29 in the written statement ; but they 
have not made such a case in the written 
statement. No doubt the Courts examined 
the contentions in regard to the applic- 
ability of s. 29; but a new point is made 
before us, namely, that although the de- 
fendants may have failed to prove that 
they were in possession for 12 conti- 
nuous years of the entire block of land, 
they may succeed in proving that they 
were in possession for 12 continuous 
years of some portion of the land. I find 
that the learned Munsif in the course of 
his judgment says “The defendants 
themselves could not give verbally what 
area they were in possession of in which 
year": It is extremely unlikely that a re- 
mand would be productive of any good 
for the defendants have no evidence on 
the point and the papers of the landlords 
could not possibly identify the lands which 
have been in the possession of the defend- 
ants, the lands being subject to innunda- 
tion and there being no Record of Rights 
in regard to them. Having regard to all 
these facts and especially having regard 
to the fact that the defendants have not 
made out a case under s. 29, I must de- 
cline to remand the cases to the lower 
Appellate Court to enable it to decide the 
point contended before us. 

I must dismiss these appeals with costs. 

Ad ami, J.— I agree, 
s. d. Appeals dismissed. 


SIONER’S COURT. 

Miscellaneous Application No. 202 op 1924. 

March 17, 1924. 

Present:— Nr. Aston, A. J. C. 
MULCHAND SOBHRAJ and another— 

Applicants 

versus 

RADHAKISHIN PA RUM A L and others 
—Opponents. 

Arbitration Act (IX <>/ 1899). ss. 1. 19 -Submission 
to arbitration— Signatures, necessity of— Bias of 
arbitrator, effect of— Reference at option of one party, 
validity of —Validity of contract , pica of, effect of. 

Actual signatures of the parties to a submission to 
arbitration are immaterial provided that the agree- 
ment is in writing and there is evidence that its 
terms are assented to by both the parties, [p. 933, 
col. 2.] 

Lyon Lord d m Co. v. Firm of Champs! Umersi , 19 
Ind. Cas. 133; 12 S. L. R. 55, Baker v. Yorkshire Fire 
Assurance Co.jm'2) I Q. H i ll; 01 L. J. Q. B. 838; 
66 L. T. 161 and Xarsidas Xanji v. Dosa Kalian, 8 
Ind. Cas. 925; I S. L. R. 149, relied upon. 

A submission is not invalid merely because an 
arbitrator or an umpire is to sit in judgment on his 
own acts, if parties with their eyes open chose to agree 
to a submission providing for a reference to such an 
arbitrator or umpire, unless it be shown that the 
arbitrator or umpire has made up his mind so as 
not to be open to change it upon argument, [p.934, 
col. 2.1 

Jackson v. Barry Ry., (1893) 1 Ch. 238; 2 R. 207; 68 
L. T. 472, Forwood v. Watney, (1880) 19 L. J. Q. 
B. 447 and Goverdhandas Yishindas Ratanehand v. 
Ramchand Manjimal , 47 Ind. Cas. 783; 12 S. L. R. 41, 
relied upon. 

An agreement to refer a dispute to arbitration 
providing for a reference at the option of one of the 
parties is still an agreement within the meaning of 
s. 4 of the Arbitration Act [ibid.] 

Woodall v. Pearl Assurance Co., (1919) 1 K. B. 593; 
88 L. J. K. B. 706; (1919) W. C. & Ins. Rep. 181; 120 
L. T. 556; 34 Com. Cas. 237; 83 J. P. 125; 63 S. J. 352, 
relied upon. 

Where it is contended that a clause in a contract 
providing for the submission of disputes arising out 
of the contract to arbitration is not enforceable on 
account of the plea of the defendant that the contract 
is void and impossible of performance, the true test to 
apply is whether what is alleged bv the defendant is 
something which gives the go-by to the contract, that 
is to say, which arises ami exists independently of the 
contract and avoids it by its own force, or whether 
what is alleged is some ground of defence arising 
upon the contract itself. In the former case alone 
the submission would be unenforceable, [p. 935, col. 2.] 

Woodall v. Pearl Assurance Co., (1919) 1 K. B. 593; 
88 L. J. K. B. 706: (1919) W. C. A Ins. Rep. 181; 120 
L. T. 556; 24 Com. Cas. 237; 83 J. P. 125; 63 S. J. 352, 
Stebbingv. Liverpool and London and Globe Insur- 
ance Co., (1917)2 K. B. 433; 86 U J. K. B 1155; (1917) 
W. C. A Ins. Rc P . 211; 117 L. T. 217; 34 T. L. R.395. 
and Jivraj Lakhamsi v. Tahkandas Mohandas , 58 Ind. 
Cas. 790; 14 S. L. R. 91 at p. 93, relied upon. 

Jureidini v. Xational British & Irish Millers 
Insurance Co., (1915) A. C. 499; 84 L. J. K. B. 640; 
(1915) W.C.& Ins. Rep. 239; 112 L. T. 531; 59 S. J, 
205; 31 T. L. R. 132, distinguished, 
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Application for stay of suit under s. 19 
of the Indian Arbitration Act. 

Mr. Dipchand Chandumal, for the Ap- 
plicants. 

Mr. Assudamal Rewachand, for the Oppo- 
nents. 

JUDGMENT.— This is an application 
filed by the applicants Mulchand Sobhraj 
and Ramchand Mulchand under s. 19 of the 
Indian Arbitration Act for the stay of suit 
No. 285 of 1924 filed by the opponent 
Radhakishin Parumal against the applicant 
on the ground that the suit is based on 
contracts for the sale of sugar which con- 
tained a clause that any dispute of what- 
ever character relating to or arising out 
of the contract was to be referred to the 
arbitration of members of the New Sugar 
Merchants Association Karachi that the 
applicants have all along been ready and 
willing to refer the disputes to arbitration 
and have taken no steps in the suit. 

Mr. Kimatrai opponents’ Pleader has 
urged six objections against the application. 
He denies the existence of any submission 
clause binding the opponent. He contends 
that even if a submission clause exists, 
since applicant has repudiated the contract 
as void and impossible and has urged 
frustration of commercial adventure, he 
cannot take advantage of the submission 
clause. He further contends that the dis- 
pute should not be referred to arbitrators, 
because the President of the Sugar Merch- 
ants Association who has to appoint an 
umpire is biased, because the arbitration 
clause is vague and indefinite inasmuch as 
it provides for arbitration by two members 
of the Sugar Merchants Association while 
the members of the Sugar Merchants As- 
sociation are firms and not individuals, 
because the arbitration clause only give9 
one of the parties the option to refer the 
dispute to arbitration. He lastly contends 
that the application should be refused on 
the ground that the acts of the Sugar 
Merchants Association are in question and 
the members of the Association should not 
sit in judgment on their own acts. 

With regard to the first objection all 
that the opponent has sworn in his affidavit 
is that so far as he re-collects he has not 
signed any agreement to refer matters to 
arbitration. Against this Mulchand Sobhraj 
has produced the soudagiri book showing 
the opponents’ signature; he has also pro- 
duced a printed form which he swears is 
the printed form referred to in the con- 
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tract. It is also indicated in the oppo- 
nents' plaint, itself that the contract in suit 
was based on a printed contract for the 
plaintiff stated that he would rely on 
printed contracts in the possession of the 
defendants. I see no reason to doubt the 
statement in Mulchand’s affidavit that the 
printed contract which he produced was 
the printed form referred to in the con- 
tract between the parties. The tendency 
of English Courts is to regard actual signa- 
tures as immaterial provided that the 
agreement is in writing and there is evi- 
dence that its terms are assented to by 
both parties; See Lyon Lord <£ Co. v. Firm 
of Champsi Umtrsi (1); see also Baker 
v. Yorkshire Fire Assurance Co. (2) ap- 
proved in Hickman v. Kent or Romney 
Marsh Sheep Breeders Association (3) and 
followed in Narsidas Xanji v. Dosa Kalian 
(4). In support of the third objection the 
opponent has produced the plaint and de- 
fence evidence recorded with exhibits and 
judgment in Suit No. 4241 of the Small 
Causes Court Karachi and also the plaint 
and written statement in Suit No. 286 of 
1924 which is sought to be stayed. 

According to the printed contract filed by 
Mulchand the contract was subject to the 
rules and regulations of the New Sugar 
Merchants Association at Karachi and such 
changes made and rules framed from time 
to time by the New Sugar Merchants As- 
sociation. 

Mr. Assudomal for the defendant in Suit 
No. 4241 of 1923 contended that since the 
Karachi Sugar Merchants Association 
resolved that no contracts should be made 
in the Bazar for July 1923 delivery and 
since the plaintiffs are members of the 
Association and had signed their assent to 
the resolution the contract was void. In 
the cross-examination of Lunidaram 
Rochaldas he elicited the fact that there 
was a standing rule of the Association that 
no contract could be made while two vaidas 
were still unsettled, i. e., no contract for 
July delivery could be made in May that 
on the 31sl May the rate of the day is 
fixed by the Association and after that a 
resolution made whether the next raida 


( 1 ) 49 Ind Cas. 135; 12 S. L. R. 55. 

(2) (1892) 1 Q. B. 144; 61 L. J. Q. 13. 838; 66 L. T 
161. 

(3) (1915) 1 Ch. 881; 84 L.J. Ch. 688; 113 L T 159- 
59 S. .1.478. 

(4) 8 Ind. Cas. 925,4 S. L. R. 149. 
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f n °' lld 1)e opened or not. On 31st May 
l J2o it was resolved to forbid the .July de- 
livery vaida. 

The opponent in para. 12 of his affidavit 
dated 27th September 1921 alleged that 
both the President and the Secretary of 
the Sugar Merchants Association were sum- 
moned by the defendants in Suit No. 42-11 of 
1923 to give evidence in their behalf. Mr. 
Dipchand, however, for applicant has point- 
ed out that it was not Kishindas the Presi- 
dent who was summoned to give evidence 
but his partner Ghumanmal Tekchand and 
that it was not as alleged the Secretary of 
the Sugar Merchants Association who was 
summoned but the Vice President Jethalal 
Kalianji. The allegations as regards 
Kishindas the President, therefore, are not 
established. Mr. Dipchand further points 
out that in the case of Jackson v. Barry 
Ry. (5) in which a dispute arose between 
a Company and a contractor whether the 
interior of an embankment was to be made 
of stone or rocky mark, and the Engineer 
of the Company expressed the view that 
it should be of stone, and after the matter 
was referred to his arbitration, and on the 
day for which the first appointment had 
been made, he again wrote repeating the 
same opinion, it was held by the Court 
of Appeal that considering the position of 
the Engineer who as Engineer of the Com- 
pany must necessarily have already ex- 
pressed an opinion on the point in dispute 
his writing after the commencement of the 
arbitration a letter repeating the same 
opinion would not disqualify him from 
acting as arbitrator unless on the fair con- 
struction of the letter it appeared that 
he had made up his mind so as not to 
be open to change it upon argument. The 
facts in that case seem to me much 
stronger than in the present one for in 
that case it was the Engineer himself who 
was the arbitrator, in the present case it 
is merely the duty of the President of 
the Sugar Merchants Association to nomi- 
nate an arbitrator. In that case the 
arbitrator himself had twice expressed in 
writing views adverse to the contentions 
of the contractor. In the present case all 
that the opponent can urge is that the 
President of the Sugar Merchants Associa- 
tion as such may be inclined to favour 
the enforcement of the resolutions of the 
Association even though one of the parties 
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to the contract was not a member of the 
Association. I do not think the facts es- 
tablished show that the President will 
appoint an umpire who has made up his 
mind so as not to be open to change it 
upon argument, or that the umpire will 
most certainly tilt the scales against the 
opponent as in Goverdhandas Vishindas 
Rntanchand v. Ramchand Manjimal (6). 
Since the opponent chose with his eyes 
open to agree to refer disputes to the 
arbitration of members of the New Sugar 
Merchants Association and since the sub- 
mission clause formed part of the considera- 
tion for the contract see Forwood v. Watney 
(7), it does not appear to me to be open to 
the opponent now to contend that members 
of the New Sugar Merchants Association 
should not sit in judgment in questions 
affecting the validity and applicability of 
their own resolutions. If that was his view 
he ought not to have agreed to the sub- 
mission clause for the contract which was 
subject to the rules and resolutions of 
the New Sugar Merchants Association ex- 
pressly provided that disputes should be 
referred to members of the Association. 

It is now urged by Mr. Kimatrai that 
firms are members of the New Sugar 
Merchants Association and not individuals 
but it seems to me clear that the intention 
of the parties to the submission clause was 
that disputes should be decided by per- 
sons who were partners in firms belonging 
to the New Sugar Merchants Association. 
There does not appear to me any force in 
this contention. Nor do I think there is 
any force in the contention that the agree- 
ment to refer merely provided for a re- 
ference at the option of one of the parties. 
The agreement was a written agreement 
to refer subject to a condition, i.e.,the exer- 
cise of the option given to one of the 
parties. The fact that the agreement was 
subject to an option does not, in my opinion, 
prevent it from being an agreement within 
the meaning of s. 4 of the Indian Arbitra- 
tion Act. In Woodall v. Pearl Assurance 
Co., (8), the Court of Appeal held that a 
Company which had the option of requir- 
ing a reference to arbitration could rely 
on the arbitration clause as a defence to 
an action. This, no doubt, was a decision 

(G) 47 Ind. Cas. 783; 12 S. L. R. 41. 

(7) (1880 1 49 L. J. Q. B. 447. 

(Si (1919) 1 Iv B. i>93 at p. Gil; 88 L. J. K. B. 706; 
(1919. W. C. & Ins. Rep. 181; 120 L. T. 556; 24 Com. 
Cas. 2.37. 83 J. P. 125, G3 S. J. 352. 


(5) (1893) 1 Ch. 238; 2 It. 207; G8 L. T. 472. 
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under the English Arbitration Act but 
the definitions of “submission'’ in s. 1 of 
the Indian Act and in s. 27 of the English 
Act are the same. 

With regard to the last objection urged 
by Mr. Kimatrai, viz., that since theappli- 
cant has repudiated the contract as void and 
impossible and has urged frustration of 
commercial adventure lie cannot take 
advantage of the submission clause, the 
evidence shows that the applicant in para. 

1 of his written statement in Suit No 2811 
of 1924 drew attention to the fact that 

the contract was made subject to the rules 
and regulations of the New Sugar Merch- 
ants Association and that the plaintiff was 
bound by the rules which might be fram- 
ed and changes that might be made from 
time to time by the Association. In para 

2 he referred to the fact that the Associa- 
tion about 31st May prohibited the mer- 
chants from doing any business in white 
Java sugar for the July vaidn and prohibit- 
ed the giving or taking delivery in respect 
of sugar of outstanding contracts of July 
vaida , and contended that all the dealings 
in respect of the July vaida were suspend- 
ed, the contract having been declared 
cancelled. In para 2 (6) he contended that 
in view of the contract between himself 
and the opponent and the prohibition to 
deal in July vaida sugar he could not pay 
for and take delivery of the sugar being 
exempted from performing his part of the 
contract which became impossible. In para. 
2 (c) he alleged that the contract being in 
contravention of the rules of the New 
Sugar Merchants Association and without 
their sanction was void. In para. 2 (c/1 he 
denied liability to pay damages and con- 
tended without prejudice that at most 
plaintiff could only claim damages at the 
rate prevailing on 3 1st May when the 
Association prohibited business for the 
July vaida and the plaintiff came to know 
that the defendant would not perform his 
part of the contract. In para. 3 ({>) he con- 
tended that the contract was void on account 
of frustration of commercial adventure and 
on account of change of circumstances. In 
other words as was pointed out by bake, 
L. J., in the Court of Appeal in the case 
of Woodall v. Pearl Assurance Co. («), the 
defendant founded himself upon the con- 
tiact and not upon a repudiation of (he 
existence of the contract “as was pointed 
out by Lord Reading, C.J in Slchbing v. 
Liverpool <C- London t£ Globe Insurance Co. 


UUL CHAND SOBHRAJ V. RABHAKTSHTN" PARUMAL. 035 

(9), the material question upon this matter 
of repudiation is whether what is alleged 
by the defendants is something which gives 
the go-by to the contract, that is to siy, 
which arisesoutside and exists independent- 
ly of the contract and avoids it by its own 
force, or whether what is alleged is some 
ground of defence arising upon the con- 
tract itself. In the present case the ground 
upon which it is said that the plaintiff 
has no claim is spelt out of the language 
of the contract itself. Taking this view it 
seems to me that Jureidini v. National 
British and Irish Millers Insurance Co. (10) 
which depended entirely upon the repudia- 
tion of the contract by the defendants has 
no application". The distinction between 
those cases where the defendant alleges 
circumstances existing independently of 
the contract and avoiding it by their own 
force and cases where the defendant alleges 
a ground of defence arising upon the con- 
tract itself was emphasized by Raymond, 
A. J. C , in Jivraj Lakhamsi v. Tahkandas 
Mohandas (11). If the test referred to in 
the above case and in Woodoll v. Pearl 
Assurance Co. (8) is applied to the present 
case it is abundantly clear that the pre- 


sent case belongs to the latter group of 
cases in which the defendaut seeks to avoid 
the contract by alleging a ground of de- 
fence arising upon the contract itself. For 
there was nothing in the contract itself 
to offend against public policy or morality 
or any other extraneous circumstance which 
would render the contract inherently void 
in itself or impossible of performance. 
What the defendant relied on was that 
the contract declared that it was made 
subject to the rules and regulations of the 
New Sugar Merchants Association and such 
rules and changes as might be enacted 
thereafter. The New Sugar Merchants 
Association on the 3Lst May passed a reso- 
lution prohibiting contract for the July 
vaida and prohibiting the giving and 
taking of delivery in contract already 
made for the July vaida. Such prohibi- 
tion of course could have no effect what- 
ever but for the clause in the contract 
itself. So it is clear that the defendant 
founded himself upon the contract and not 
on a repudiation of the existence of 

(1917) 2 K B. 1.11; 8(1 1,. J. K. B. 1155; (1017) W 
l’. & Ins. Hep. 211; 117 L T. 217; 11 T. 1, R 395 ' 

(10) (1915) A. O. 100; 81 L J. K. B. 610- (ioiol’w 

l r l ik Rcp ' 239; u ' L T ' 239; 29 s J - 2 °5; 31 T. 

J 58 Ind. Cns. 700; 14 S. L. R. 91 at p. 93. 
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r t ? ntra , ct ? am of opinion, therefore, 
that this objection to the application also 
fails. 

I he application is accordingly granted 
with costs. 

z - K - Application granted. 

p. B. A. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Miscellaneous Appeal No. 28 

of 1925. 

August 31, 1925. 

Present .—Mr. Simpson, A. J. C. 

BANK ATESH WAR R A WAN 

BAH A D U R PA L SI NGH— Defen dant — 

Appellant 

versus 

Firm DINA NATH BALGOBIND— 
Plaintiff— Respondent. 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r. 3, cl. (2 )— Decree for foreclosure— Discretion to extend 
time — Good cause. 

Under the proviso of 0. XXXIV, r. .3, cl. (2), C. P. 
C., it is only upon good cause shown that the Court 
may postpone the day fixed for the payment of monej 
under the foreclosure decree. Hut a very wide inter- 
pretation is to lie given to those words. The fact that 
the judgment-debtor was not able to raise money, but 
could do so if time was given, is a good cause. Ip 
936, col. 2; p. 937, col. 1.] 

Jokhan Singh v. Deli Singh, 50 Ind. Cas. 201; 6 0 
L. J. 94, referred to. 

Judgment-debtors in decrees for foreclosure are 
always treated with indulgence. A mortgage is a 
transaction in which money is lent and immoveable 
property is pledged as security for re-payment. The 
Courts have always lent in the direction of enforcing 
the original contract, that is to say, the re-payment of 
the money, rather than the penalty, that is, the fore- 
closure. [p. 936, col. 2.] 

Miscellaneous appeal from an order of 
the Subordinate Judge, Partabgarh, in 
Regular Suit No. 5 of 1924, dated the 29th 
day of November 1924. 

Mr. M. Wasim, for the Appellant. 

Mr. Radhe Krishna, for the Respondent. 

JUDGMENT.— This is the first mis- 
cellaneous appeal. The order appealed 
from consists of the single word ‘‘rejected." 
What was rejected was an application 


was rejected was _ i r 

under 0. XXXIV, r. 3 for extension of time «.««* , — 

for depositing money due under a decree the tender." 

absolute for foreclosure. The absolute He adds that a third and even a fourth 


realization, that is 13th November 19?4 
The decree was in the usual form, and 
provided that in default of deposit of the 
money, the mortgaged property should he 
foreclosed. The decree-holder put in his 
application without delay on 15th Nov- 
ember 1924. No money had been deposited 
but the mortgagee, the present appellant 
had already on 30th October 1924 put in 
an application for three months’ extension 
of time up to 13th February 1925. This 
application came up for orders with the 
decree- holder's application on the 29th 
November 1924, and it was dismissed, as 
I have said, by the single word ‘‘rejected." 

Now judgment-debtors in decrees for fore-^ 
closure are always treated with indulgence. 
A mortgage is a transaction in which money 
is lent and immoveable property is pledged 
as security for re-payment. The Courts 
have always lent in the direction of en- 
forcing the original contract, that is to say, 
the ie-payment of the money, rather than 
the penalty, that is the foreclosure. In 
Fisher’s Work on Mortgages, 6th Edition 
at page 979, para. 1955 it is said : 

"The enforcement of the strict terms of 
that part of the judgment in a foreclosure 
suit which directs absolute foreclosure 
upon non-payment of the redemption money 
on a certain day, is in the discretion of 
the Court, which may relieve against 
it either by a postponement of that day, 
or by an actual opening of the foreclosure, 
after the day has been suffered to pass 
without payment." 

He goes on to explain in the following 
paragraph that, "It is only in a foreclosure 
action, as a general rule, and not in an 
action for redemption, that this indul- 
gence is granted, because, in the latter 
case, the mortgagor comes to the Court 
for relief professing that his money is 
ready ; but, in a foreclosure suit, he re- 
deems by a conclusion. So the mortgagor's 
suit for redemption will be dismissed after 
the day appointed for payment has passed, 
though he has subsequently tendered 
the principal and interest due to the day of 


L O J 

absolute for foreclosure. The absolute 
decree was passed on 13th May 1924. The 
amount was Rs. 7,000 mortgage money, toge- 
ther with Rs. 545 costs with future interest 
on Rs. 7,000 from the date of institution, 
that is 10th January 1924, to the date of 
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extension of time have been given. No 
doubt under the proviso of O. XXXIV, 
r. 3, cl. (2), it is only upon good cause 
shown that the Court may postpone the 
day fixed. But a very wide interpretation 
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is given to these words. In Jokhan Singh 
v. Debi Singh (1), it was said: 

“Good cause is required. But _ good 
cause is present. The good cause is that 
the mortgagees lose nothing by the 
arrangement according to the terms of the 
decree " 

The Court was referring to 0. XXXI\ , 
r. 8. But that makes no difference. An 
order for foreclosure is if anything a better 
case, for indulgence than an order for 
sale. In the present case the cause given 
was that the mortgagor could not raise the 
money at that time, but that he could do 
so if he was given three months. That 
was enough to allege for a first postpone- 
ment. 

The order appealed against is clearly 
wrong, because if the learned Subordinate 
Judge considered that there was no good 
cause for enlarging the time, he ought to 
have said so. There is nothing to show 
that he applied his mind to the question 
at all. 

For these reasons, I allow the appeal, 
and set aside the order dismissing the 
application. But the appellant has had 
many months more than the three months 
which he asked for in October 1924. He 
is entitled now only to a very short post- 
ponement. I allow him one month from 
to-day's date within which he must pay the 
entire sum due under the decree, otherwise 
the foreclosure will take effect. I make no 
order as to costs. 

n. h. Appeal allowed. 

(1) 50 Ind. Cas. 201; 6 0. L. J. 91. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1405 of 19J1. 
February 26, 1925. 

Present: —Mr. Justice LeRossignol and 
Mr. Justice Fforde. 

BELI RAM & Bros.— Venders— 
Defendants— Appellants 
versus 

RAM L AL— Decree-Holder— Plaintiff and 
MUHAMMAD HUSSAIN and othbrs- 
Defendants— Respondents. 

Civil Procedure Code (.let V of IV08), 0. XXXIX, 
r. I— Injunction restraining transfer of property— Sale 
in defiance of injunction, validity of— Vendee taking 
bona fide without notice. 

A temporary injunction restraining a party to a suit 
from making a transfer of certain property has not the 
effect of avoiding a sale of the property carried out in 
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defiance of the restraining order where the transfert 
is a bona fide pnr-hn-r for valuable vons de.ation 
without notice of any fraud -r collusion oil the part of 
the vendor, [p. 938. cols. 1 A 2 , 

Second appeal from a decree of the 
District Judge, Lahore, dated the lbth 
April 1921, reversing that of the Subordinate 
Judge, First Class, Lahore, dated the 21st 

June 1920. .. , 

Messrs. Badri Das, M. A. Mukevji and 

KidarKath, lor the Appellants. 

Lala Shamair Chand, for the Respond- 

eats. 

JUDGMENT. 

Fforde, J.-On the 30th of October 1918 
Ram Lai, the plaintiff in the present suit ob- 
tained a decree for Rs. 2,057-6-0 against 
Muhammad Hussain and his wife Mu- 
tant mat Moti Begam, who are the defend- 
ants Nos. 2 and 3 in the present suit. Dur- 
ing the pendency of the previous suit, name- 
ly, on the 2nd of February, 1915, the Court 
issued a temporary injunction restraining 
Muhammad Hussain and Musammat Moti 
Begam from transferring a certain house 
situate on the Railway Road. 

On the 28th of October 1918 the house in 
question was sold by Musammat Talia 
Begam (mother of Musammat Moti Begam), 
who is defendant No. 4 in the present suit 
to Messrs. Beli Ram and Brothers, Druggists 
of Lahore, the first named defendants in 
the present suit, for Rs 25,000, the sale-deed 
being registered on the 4th of November 
1919. This deed was signed by Musammat 
Moti Begam as a witness. 

The plaintiff brought the present suit for 
a declaration that the house in question 
is still the property of Muhammad Hussain 
and Musammat Moti Begam. and that it is 
liable to attachment and sale in execution 
of the decree of the 30th of October 1918. 
He prays that the sale effected by Musam- 
mat Talia Begam in favour of Messrs. 
Beli Ram and Brothers be declared null 
and void as against him, on the ground 
that it was a collusive and fictitious transac- 
tion carried out with a view to prevent 
the realisation of plaintiff's decree. 

The defendants Beli Ram and Brothers 
contend that they are bona fide purchasers 
of the house for value and without notice 
of the injunction or of any fraud or collu- 
sion on the part of the vendor to defeat 

creditors. . ... 

It appears that the site of the house in 

question was originally bought by Musam- 
mat Moti Begam with the proceeds of 
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dower money given to her by her husband. 
The purchase was effected in the name of her 
mother Musammat Talia Begum in order 
to safeguard the property from the creditors 
of Muhammad Hussain and his wife. 

In order to provide money to build 
the house now in dispute the site was 
mortgaged by a number of mortgage-deeds 
executed by Musammat Talia Begam. It 
is recited in one of these deeds that Mu- 
sammat Moti Begam is the owner of half 
the house. Two of these deeds were exe- 
cuted by both Musammat Talia Begam 
and Musammat Moti Begam. 

The Trial Court has held that in view 
of Musammat Moti Begam’s conduct in 
attesting the deed of conveyance to Messrs. 
Beli Ram and Brothers she is estopped 
from disputing the latter’s title to the 
premises, and that as the judgment-creditor 
can have no better right than Musammat 
Moti Begam to contest this sale, he is also, 
estopped In my opinion the conclusion of 
t he first Court in this respect is sound. 

The learned District Judge was of opinion 
that the sale to Messrs. Beli Ram and Bro- 
thers was invalid owing to the injunction 
prohibiting Muhammad Hussain and Mu- 
sammat Moti Bagam from transferring the 
property. In my opinion this view as re- 
gards the effect of the temporary injunction 
is incorrect. Apart from the fact that ‘the 
injunction was not directed against Musam- 
mat Talia Begam, the assignor of the pre- 
mises, such an injunction has not the effect 
of avoiding a sale carried out in deliaiice of 
the restraining order. The learned District 
Judge has treated the order for an injunc- 
tion as though it were an order attaching 
the property. It has been held in Delhi 
and London Bank, Ltd. v. Ram Narain (1) 
that where property has been attached by 
order of the Court, any transfer of the 
property in face of such an attachment is 
void if the attachment has been made by 
“actual seizure or by written order duly 
intimated or made known." But a temporary 
injunction has no such effect. The plea of 
the defendants, Messrs. Beli Ram and 
Brothers that they are buna fide purchasers 
for value does not appear to have been 
challenged. There is no finding by the 
learned District Judge that there was any- 
thing collusive or lictitious as regards the 
sale to them and accordingly we must take 

(1) 9 A. 497; A. W. N. (1887) 1C7; 5 Ind. Dec. (s. s.) 
7G9. 
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it that they were bona fide purchasers for 
valuable consideration without notice of 
any fraud or collusion on the part of the 
vendor. 

For the reasons I have given I would 
accept the appeal, set aside the decree of 
the lower Appellate Court and restore the 
decree of the first Court. Costs in the 
Court below and in this Court to be paid 
by the plaintiff. The plaintiff's costs in 
the first Court to be paid by defendants 
Muhammad Hussain and Musammat Moti 
Begam. 

LeRossignol, J.— I agree. 

z. k. Appeal accepted. 
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JUDGMENT.— Lala Sheo Prasad, 
appellant here obtained a simple money 
decree against Isri Prasad, husband of 
Musammat Narainibai respondent here in 
the Court of the Munsif of East Budaun on 
the 9th of March 1915. On the 12th of 
November 1918 he applied for execution. 
On the 23rd of January 1920 this applica- 
tion was struck off with the consent of the 
decree-holder. On the 4th of March 1921 
he applied again for execution to the Munsif 
of East Budaun. The relief asked for in 
that application was that certain property 
be attached and brought to sale. There was 
a further reference to the heirs of the 
deceased judgment-debtor but it is admit- 
ted now on behalf of the respondent that 
there had been a previous application to 
bring the heirs on the record and that the 
reference to these heirs in the application 
of the 4th of March 1921 can have no bear- 
ing on the matter which we have to decide. 
This matter need not, therefore, be further 
referred to and the application of the 4th of 
March 1921 will be considered as being 
simply one for the attachment and sale of 
certain property. On the 19th of April 
1921, if not before, the attention of the 
decree-holder was drawn to the fact that 
all the property for attachment and sale of 
which he prayed was outside the jurisdic- 
tion of the Munsif of East Budaun and lie 
was ordered to explain how the Court had 
any power to proceed against it. Pending 
that explanation being received the appli- 
cation was to remain pending. On the 29th 
of April 1921 as no explanation had been 
given by the decree-holder, the application 
was dismissed and on the same date he 
took back all the process-fees that he had 
deposited. A further application was filed 
by the decree-holder for execution on the 
12th of January 1923. This time the pro- 
perty detailed was within the jurisdiction 
of the Munsif of East Budaun who had 
passed the decree. The Munsif dismissed 
the application holding that it was barred 
by limitation, limitation not being saved by 
the previous application of the 4th of March 
1921, in that that application was not in 
accordance with law, as the property was 
outside the jurisdiction of the Court and 
no application had been made, even after 
opportunity had been given, to transfer the 
decree to the Court in whose jurisdiction 
the property was situate. In appeal the 
Subordinate Judge held that the applica- 
tion was made to the proper Court and con- 
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curred with the Munsif that it was not in 
accordance with law and, therefore, could 
not save limitation. 

It is not suggested that during the 
twelve days prior to the dismissal of the 
previous application on January 23rd, 19-0 
any act was done by the decree-holder 
which would bring his present application 
of Januarv i2th, 1923 withfn the period of 
limitation. The sole question, therefore, is 
whether the proceedings on the application 
of Mach 4th, 1921 constituted an “applica- 
tion in accordance with law to the proper 
Court for execution, or to take some step- 
in-aid of execution’’. 

The memorandum of appeal to this Court 
contains two grounds: — 

ll) that the application of the 4th of 
March 1921 was a “step-in-aid of execution," 
and 

(2) that the application was made to a 
proper Court. 

We have noted that the Subordinate 
Judge held that the application was made 
to a proper Court and this ground was, 
therefore, superlluous. As to the second 
ground it may be remarked that the appli- 
cation is more correctly to be described as 
an application for execution rather than as 
a step-in-aid of execution. 

For the appellant it has again been 
argued here (1) that the application was 
made to a proper Court; (2) that the fact 
that the property specified as liable to at- 
tachment was outside the jurisdiction of 
the Court did not render the application 
one not “in accordance with law". 

A third point taken that an alleged re- 
quest in the application that the heirs be 
brought upon the record would in any 
case prevent the application being wholly 
one not in accordance with law was, as we 
have noted, abandoned in this Court as not 
being justified by the circumstances of 
the case. We have further pointed out that 
it was conceded by the lower Appellate 
Court and we may add that it has not been 
disputed here that the application was made 
to a proper Court. There is, therefore, only 
one question remaining for determination, 
namely, do the facts that all the property 
specified was outside the jurisdiction of the 
Court and that there was no prayer at any 
time before the application was struck off 
[though the Court allowed time for amend- 
ment) to transfer the decree for execution 
to the .Court in whose jurisdiction the pro- 
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perty was situated render the application 
of the 4th of March 1921 one “not in accord- 
ance with law." 

What is the meaning of this phrase? 
At an early stage of the case Counsel for the 
appellant was asked whether, if it were to 
be held in the circumstances that the ap- 
plication was not made with any bona fide 
intention of proceeding to execution but 
merely with the intention of saving limita- 
tion, it could rightly be held to be “anappli- 
cationfor execution" or “a step-in-aid of exe- 
cution". Counsel very properly and frankly 
admitted that it was a very common practice 
for decree-holders to put in a colourable 
application asking for execution which they 
did not mean seriously to prosecute, but 
which they allowed to be dismissed, mere- 
ly with the intention of relying upon the 
fact that they had made such an application 
in order to obtain a further period of three 
years before execution of the decree could 
be held to be barred by limitation. He 
urged that the test of whether the applica- 
tion was made in good faith with a real in- 
tention to proceed to execution was never 
applied. 

It may be true to say that this aspect of 
such proceedings has been to a great extent 
lost sight of, but it is not accurate to 
say that the test has never been applied. 

On general principles it would seem 
clear that the Legislature when it used the 
phrases “application for execution" and 
“step-in-aid of execution" had in mind a 
bona fide intention on the part of the 
decree-holder to proceed with his right to 
have execution. It does not seem possible 
that the Legislature should have ever con- 
templated an indefinite period being added 
to the life of a decree by permitting a 
dedree-holder to take colourable steps in 
a very thinly disguised pretence of a desire 
to obtain execution when he really did 
not want execution at all, but only wanted 
to secure a further period of limitation dur- 
ing which the amount of his decree might 
go°on increasing. It would, therefore, seem 
on the face of it a proper interpretation of 
the words “for execution" and “step-in-aid 
of execution" that the decree-holder must 
really be desiring execution and that the 
words cannot be read as “an application 
made with the sole object of extending the 
period of limitation" and “a step taken 
with the sole object of extending limita- 
tion " The words “for execution" mean 
“ for the purpose of obtaining execution" 
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and the words "step-in-aid of execution” 
mean “step taken for the purpose of obtain- 
ing execution." This which appeared upon 
a consideration of Art. 182 to be a natural 
and proper interpretation re-search has 
shown to have the support of weighty 
judicial authority, though the decisions 
would seem to have been to some extent 
lost sight of, or, if we may say so misinter- 
preted. 

In Jaharv. Kamini Debi (I) while Prin- 
sep and Hill, JJ, held that the application 
which was filed to save limitation was a 
good application in accordance with law, 
reliance was further placed on the fact that 
even if the alleged defect on account of 
which it was urged that the application 
failed in effect was a real defect, the pro- 
secution of the proceedings had been 
‘ bona fide ' and reference was made to the 
Privy Council decision in Ilira bil v. Badri 
Das (2). To this Privy Council decision we 
shall refer later. 

In Gopal Chunder Manna v. Gosain Das 
Kalay (3), the application was held to be a 
valid application. There was no suggestion 
that the applicant did not really desire 
to press the execution proceedings ; in 
other words, there was no suggestion of a 
mere desire tosave limitation. 

Banerji, J., in his order referring the 
case to a Full Bench held “ It is not every 
informality that would vitiate an applica- 
tion and take it out of that clause. Were 
it otherwise, bona fide applications for exe- 
cution would fail to save limitation owing 
to trivial defects of form, a result which I 
do not think the Legislature could have 
intended." Maclean, C. J.,in delivering the 
judgment of a Full Bench of five -Judges in 
which all concurred, said “I am in entire 
agreement with the opinion he (Mr. Justice 
Banerji) has expressed upon the question 
of whether the application for execution of 
the 7th July 1891 was or was not one 
according to law. I concur both in the 
reasoning and in the conclusion expressed 
by Mr. Justice Banerji." Here we find 
again a clear reference to the importance to 
be attached to the question whether the 
application was a bona fide effort to pro- 
ceed with execution. 

(1) 28 C. 238; 5 C. W. N. 150. 

12) 2 A. 792; G C. L. R. 501; 7 I. A. 1G7; 3 Shomo L. 
R 211; I liMl.Jiir. 426; 4 Snr. P. C.J. 157; 3Suth.P. 0. 
.! 7G1; 1 Ind, Dec. (s. s.) 1090 iP. C.). 

1 3) 25 C. 594; 2 O. W. N. 55G, 13 ln«l. Dec. (a. s.) 
392. 
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In Adhar Chandra Dass v. Lai Mohun 
Das (-1), Banerji, J., in rejecting various 
cases that had been referred to as support- 


ing the argument that the application was 
not in accordance with law said “ None 
of those cases is in point; and I do not 
think we should be doing right in straining 
the law and in holding that an application 
made bona fide with the object of obtaining 
satisfaction of a decree should be held to 
be not in accordance with law, merely be- 
cause the Court in which the application 
was made thought fit, for some reason, not 
to allow the same." Stress was here again 
laid on the aspect of bona Jides. 

In Mangal Sen v. Baldco Prasad (5) 
though there was no detail of the property 
given in the application, the decree-holder 
further stated in his application that he 
would tile a list later, but *' at present for 
the purposes of saving limitation, this appli- 
cation is made owing to the defendant 
having become insolvent.” The application 
was registered but no list was filed and no 
further steps were taken and a month later 
the application was struck off. Mahmood, 
J., held that by the very statement of the 
decree-holder and the fact that he took no 
steps to make the application effective, the 
application was clearly shown to be nominal 
and fictitious, and was, therefore, not in 
accordance with law. 

In Chattor v. Newal Singh (6), the appli- 
cation asked for something which “the 
Court was not competent to do” Straight 
and Tyrrell, JJ., held that the application 
must be for “ something which by law the 
Court is competent to do " and not for 
"something which either to the decree- 
holder's direct knowledge in fact, or from 
his presumed knowledge of the law, he must 
have known the Court was incompetent to 
do." Here again is a strong indication 
that the application must be made with 
the bona fide intention of getting execu- 
tion. 


In Ualilab Kuar v. Sham Sunder Lai (7) 
Mahmood, J., held that if he had not beer 
dismissing the application on anothei 
ground he would further have held that i' 
did not amount to a step-in-aid of executior 
because it was not made bona fide to obtair 
execution. The decree-holder had failed tc 

(1)24 0.778; 10. W. N. 67G; 12 Ind. Dec. (x. s. 
1186. 

(5) A. W. N. (1892) 70. 
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pay process-fees and when called upon to 
do' so had declared his intention of not pro- 
secuting the application. 

We now come to tluve decisions of their 
Lordships of the Privy Council. 

In Mungal Pcrsliad Dicliit v. Girin Rant 
Lahiri (8) when holding that an application 
was effective their Lordships of the Privy 
Council remarked “nor was there any find- 
ing of either of the Courts below that the 
several proceedings were not bona fide for 
the purpose of enforcing the decree or of 
keeping it in force.” And they gave reasons 
why it could not be held that the applica- 
tion of the decree-holder to strike off his 
application could not be held to be other 
than bona fide. 

In Ilira Lai v. Badri Das (2) which came 
before their Lordships in 1880, the decree- 
holder had been prosecuting execution in 
the Court of a Subordinate Judge who was 
believed by both the parties and moreover 
by the Subordinate Judge himself to have 
jurisdiction; though subsequently he was 
held not to have jurisdiction. Their Lord- 
ships of the Privy Council held that the 
principle of s. 14 of Act XIV of 1859 (now 
s. 14 of Act IX of 1908) based on bona fides 
must be applied to s. 20 of Act XIV 1859. 
(Now Art. 182 of Sch. I of Act IX of 1908), 
and, applying that principle, that bona fide 
proceedings in the wrong Court gave a new 
starting point of limitation. They referred 
to Roij Dh unput Singh v. Madhomotee Debia 
(9} and said “ their Lordships are of opinion 
that a proceeding taken bona fide and 
with due diligence before a party whom the 
party bona fide believes, though erroneous- 
ly, to have jurisdiction, specially when the 
Judge himself also supposes that he has 
jurisdiction, and deals with the case accord- 
ingly, is a proceeding to enforce the decree 
within the meaning of s. 20.” It should be 
noted that the principle was applied not 
merely to exclude the time mistakenly 
occupied but to give a new starting point. 
This is clear from the passage quoted and 
also from the reliance placed on Roy Dhun- 
put Singh v. Madhomotee Debia (9). It is 
also clear from the fact that an examina- 
tion of the dates quoted by their Lordships 
shows that if merely the time mistakenly 
occupied was to be excluded, the later 


(8) $C si- ii n t. u m- rt a ioi. ■ £»._ 
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application would still have been long 
after the period of limitation had expired. 

In Roy Dhunput Singh v.Madhomotee Debia 
(9), the application failed owing to a bona 
Tide mistake by the decree-holder as to an 
attachment that he thought he had made of 
money standing to the credit of the judg- 
ment-debtor while the attachment had in 
fact been made in another suit. The 
Privy Council held that the application 
having been made bona Tide the period of 
limitation began to run from the date of 
the disposal of the application by the 
Court. In delivering their judgment at 
page 31* their Lordships said “it is saidthat 
this proceeding cannot be held to be one 
to keep the judgment in force, because it 
was a petition to obtain execution of a sum 
of money which it was not possible that 
the execution could reach and that that 
must have been so to the knowledge of the 
decree-holder. It seems to their Lordships 
that these circumstances really affect only 
the bona fides of the proceeding. If their 
Lordships could infer from these facts that 
the petition was a colourable one, not really 
with a view to obtain the money ; if they 
could come to that conclusion in point of 
fact, the proceeding would not be one con- 
templated by the Statute ; but their Lord- 
ships cannot come to that conclusion’. 
They, therefore, came to the conclusion 
that the proceeding, although abortive, was 
a proceeding within the meaning of s. 20 
of Act XIV of 1859 (now Art. Ib2 of 
Schedule I of Act IX of 1908). 

The above cases suffice to show that the 
application of the test of bona Tide to de- 
termine whether an application is really 
one for execution is not novel. 

It is only necessary to note that though 
there are differences between the contents 
of s. 20 of Act XIV of 1859 and of Art. 
182 of Sch I of the present Act IX 
of 1908 there is no difference that ismaterial 
to the matter we are considering. The 
words in s. 20 were “no process of exe- 
cution" ; the words in Art. 182 are “no 
application for execution, or to take some 
step-in-aid of execution". In neither sec- 
tion is there any specific mention of bona 
fides. If their Lordships held that bond, fides 
was necessary to make “a process for execu- 
tion" effective, it follows that the same in- 
terpretation should be put on the words 
application for execution or step-in-aid of 

execu tion." 

— ’Page of 11 13. L. R. — [E d.] 
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Counsel for the appellant stated that 
since 1871 the bona fides or mala fides of 
the application has been immaterial. He 
did not develop this proposition beyond 
relying on a passage that he quoted from 
a commentary. It is true that the author 
makes that statement but we have not been 
able to find any real support for it in the 
authorities quoted by him. 

The idea, in so far as it exists, would 
appear to have its origin in the decision 
of the Full Bench, Eshan Chunder Bose v. 
Fran noth Nay (10). In that case Jackson 
and .McDonell, JJ., in their referring order, 
wanted to maintain the incorporation of 
the principle of bona fides to stop a 
succession of colourable applications. 

The idea underlying both the referring 
judgment and that of the Full Bench was 
that the question was whether the later 
application could be refused being held to 
be colourable merely because the previous 
application had been colourable, i.c., mala 
fide as indicated by the fact that the decree- 
holder had allowed it to go by default. 

Clearly the Full Bench was right iu 
holding that the later application could 
not be refused merely for that reason. The 
decree-holder was entitled to make an ap- 
plication and until he defaulted in pro- 
secuting it (when it would for that reason 
be struck off) it could not be known whe- 
ther that latest application was being made 
with a bona fide intention to proceed or 
not. The later application might well be 
being made with a bona fide intention to 
proceed though the previous one was not, 
and the later could not, therefore, be 
treated as mala fide merely because the 
earlier was. 

But the proceedings on the earlier appli- 
cation having cx hypothesi been concluded, 
it would be possible to determine whether 
the facts showed it to have been mala fide , 
and, if it was, then, though it could not 
be held to show that the later application 
was also mala fide it could be held not 
to be an application “for execution," i. e , 
“intended to obtain execution" and, there- 
fore, ineffective to save limitation. 

The two aspects are quite distinct. The 
former was clearly before the Full Bench, 
the latter was not; and on the principle 
stated in Quinn v. Leathern (11) particular 
phrases used by Couch, C. J. should not 

(10) 22 W. R. 512; 14 13. L. R. 113 (F. B.). 

(11) (1901) A. C. 195 at d. 506; 70 L. J. P. C. 76; 65 
J. P. 70S; 50 W. R. 139; S5 L. T. 289; 17 T. L. R. 
749. 
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1)9 treated as governing a question not 
directly considered. 

Jackson, J., when reluctantly concurring, 
remarked that inasmuch as the Legislature 
must be supposed to have been aware of 
the earlier decisions incorporating the rule 
of bona fides into s. 20 of Act XIV of 1850 
and as it, “as I supposed designedly omit- 
ted to incorporate in the Act of” (of 1871) 
“the principle of those decisions, I think 
we ought now to abstain from qualifying 
the precise terms of the Act.” It would 
seem, however, that the Legislature would 
presumably have only legislated if it dis- 
agreed with the principle already strongly 
affirmed judicially. 

We think that it is clear from the C3se$ 
later in date that we have quoted that the 
principle has been frequently recognised 
that the bom fides or mala fides of the 
earlier application is an important in- 
gredient in determining whether that ap- 
plication is effective to save limitation for 
the later application; though the bona fides 
or mala jidts of the later application can- 
not be judged at the time that it is pre- 
sented from anything that has gone before 
and, therefore, cannot at the time of pre- 
sentation be entered into. 

To examine now the circumstances of 
this case,- the decree-holder had obtained 
a decree as long ago as March 9th, 1915. 
He then made two applications for execu- 
tion both of which he allowed to be struck 
off for non-prosecution (baadam pairawi ). 
Next he made an application on November 
12th, 1918 which he allowed to be struck 
off on January 23rd, 1920. His' next ap- 
plication was on March 4th 1921, and this 
is the crucial application in the case. It 
contained a prayer that certain property 
be attached and brought to sale, but none 
of that property was within the jurisdic- 
tion of the Court passing the decree and 
to which application was made. This was 
drawn to his attention and he was given 
an opportunity to amend his application. 
All that he- had to do was to apply for the 
transfer of the decree. This he failed to 
do and it was not till a period of nearly 
two months had elapsed that his applica- 
tion was struck off, and on the same day 
he withdrew all the process fees that he 
had deposited. The property in regard to 
which he had applied was not situated in 
any other Province or at any great dis- 
tance; it was situated in the jurisdiction 
of the adjoining Munsif, i. e., in the juris- 
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diction of the Munsif of West Budaun, 
and if the decree-holder had been serious 
in an attempt to obtain execution there 
would have been no difficulty in applying 
fora transfer to the Munsif of West Budaun 
and prosecuting the execution in that 
Court. Further we note that when he made 
the present application in regard to which 
the question of limitation has to be con- 
sidered he applied in regard to property 
within the jurisdiction of the Munsif of 
East Budaun. It would appear, therefore, 
that there was property within that Munsif s 
jurisdiction. Finally we note that after 
his application of March 4th, 1921 which 
was struck off on the 29th April 1921 he 
made no further attempt to obtain exe- 
cution until he filed the present applica- 
tion on January 12th, 1923, nearly two 
years later. Under these circumstances it 
is impossible to hold that the application of 
March 4th, 1921 was a bona fide application 
with the intention of obtaining execution. 
It was merely a colourable application in- 
tended to save limitation and with that in- 
tention only. Such applications made only 
with the intention of keeping the decree 
alive have, it may further be noted, since 
1S77 been dropped out of the appropriate 
Article of the Limitation Acts. 

We have been asked to remand the case. 
We see no reason to do so as we have 
the whole history of the case before us. 
Counsel for the appellant who has dis- 
played great industry on behalf of his 
client has had more than a month since 
the question was raised at the first hear- 
ing before us, in which to consider this 
matter of the good or bad faith of the 
earlier application, and it is certainly no 
fault of his if he has been unable in the 
circumstances of the case to take up any 
other position than that decree-holders 
habitually file colourable applications 
merely to save limitation and allow the 
debt to accumulate and the question 
of their bona fides is never challeng- 
ed As we have shown it cannot be 
challenged at the time of presentation 
and if the application is not prosecuted 
it is struck off, but it can be and should 
be challenged when the application comes 
to be used to save limitation. Further 
we may note that a remand could not in 
any event avail the appellant for as we shall 
proceed to show, the appeal must fail on a 
second ground also. 

This being our view of the law and of 
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tlie facts we hold that the application of 
March *lth, 1921 was not an application 
“for execution" or “a step-in-aid of execu- 
tion ' and that the application of January 
12th, 1923, was barred by limitation and the 
appeal must be dismissed. 

As to the second point we hold that the 
application of the 4th March 1921 was not 
in accordance with law in that it asks the 
Court to do something which it was not 
competent to do. On behalf of the appel- 
lant we have been referred to Ramasami 
Ayyanyar v. Seshayyangar (12), Ran \a- 
nandan Chctti v. Periatambi Sliervai (13), 

Rama v. Varada (14), Samia Pillai v. Chock- 
alinga Chettiar (15), Maiujnl Khan v. Salim 
Ullah Khan (16), Aptapuddin Ahmad v. 

Jogendra Narain Teivari (17), Nathubhai 
Kusanda* v. Pranjivan Lakhand (18) and 
Banda Krishna Kanbargi v. A 'arsinha Kon- 
her Desk pande (19). We will very briefly 
consider these cases. 

In Mangal Khan v. Salim Ullah Khan( 16), 
the applicant tiled no succession certificate 
and it was held that that did not render 
the application one not in accordance with 
law. There is nothing in that case to show 
that the decree-holder was given any time 
to file the certificate as he should have 
been and that he neglected to file it. The 
case is clearly analogous to the case in 
Nathubhai Kasandas v. Pranjivan Lal- 
chand (18) quoted by the appellant but 
which is really against his contention. In 
both cases the Court was competent to 
order that the execution should begin on 
the decree-holder making good the defect 
within a certain time. Inthe presentcase 
the Court could not order execution at all ; 
it could not do at all what it was asked to 
do, i. e., to attach and sell. 

The same remarks apply to Ramasami 
Ayyanyar v. Seshayyangar (12). In the 
case of Rama v. Varada (14), there was a 
purely formal defect and in Samia Pillai 
v. Chockalinga Clitetiar (15) a bona fide 
mistake. In view of the rulings of this 
Court to which we shall next refer none 
of the above cases nor the case of Rama- 
nandan Ghetti v. Periatambi Sliervai (13) 
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which to some extent helps the appellant 
need be further considered. 

For the respondent we have been refer- 
red to Chat tar v. Ntwal Singh (0), Munarnr 
Husain v. Jani Bijai Shankar (20), Langtu 
Pande v. Baijnath Saran Pande (21) and 
Jamilunnissa Bibi v. Mathura Parshad (22). 
These cases clearly establish the proposition 
that whereas in this case the Court could not 
give the relief asked for, i. c., attachment 
and sale of property outside its jurisdiction, 
the application is not in accordance with 
law and at any rate in this Court must 
far outweigh any such slight inference 
as may possibly be drawn from the Madras 
cases quoted for the appellant. We, there- 
fore, hold that the application was further 
not in accordance with law because it was 
made to a Court which was not competent 
to grant the relief asked for. 

The result is that the appeal is dismissed 
with costs. 

z. k. Appeal dismissed. 

(20) 27 A. CIO; 2 A. L. J. 37fi; A. W. N. ,1005) 132. 

(21) 28 A. 387; A. W. N. (1006) 54; 3 A. L. J. 143. 

(22) 63 lad Cas. 3G2; 10 A. L. J. 500; 43 A. 550. 
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(12) 6 M. 181; 2 Ind. Hoc. (s. s.) 4<b. 

(13i C M. 250; 2 Ind. Dec. (N. s.i 453. 

,14 1 16 M. 112; 5 Ind. Dec. (S. s.) SO,. 

,15) 17 M. 76; 1 M. L. J. 8; 6 Ind. Dec. (s. s.) o2 
(16) 16 A. 26; A. W. N. (1603) 10,; 8 Ind. Dec. (s. s.J 
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Civil Procedure Code (.-let l r of 1908), O. XX, rr. 16, 
17,0. XXVI, r. 1 1— Principal and agent- -Accounts, 
suit for— Surcharging and falsifying, when allowed — 
Delivery of written accounts, whether discharges agent 
— Papers delivered to principal — Procedure— Commis- 
sioner, duties of— Duty of Court. 

A suit by a principal for accounts on the allegation 
that the defendant, his agent, has not rendered any 
account, has an entirely different scope from that of a 
suit in which a principal alleges that the defendant, 
his agent, has rendered accounts and prays to have 
them re-opened or to have liberty to surcharge and 
falsify them on the ground of fraud or material error. 
It is only in the case of settled accounts that liberty 
has to be obtained by a plaintiff to surcharge and 
falsify, [p. 5)45, col. 2.] 

An agent cannot discharge himself from the duty 
of accounting, by merely delivering to his employer a 
set of written accounts without attending to explain 
them and producing vouchers by which items of die 4 
bursement are supported, [p. 910, col. 1.] 
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should have been dismissed. It is also 
urged that in view of the finding that the 


a Commissioner to examine accounts, the examination 
and adjustment of accounts or the taking of ace unts 
must be considered necessary. Ip. 1)47. eol.s. l ^ 

The determination of the factum of the liability ot 
an agent to account is a matter which falls entirely 
within the province of the Court and cannot be 
delegated to u Commissioner appointed for the pur- 
pose of taking accounts, (p. 047, col. 1.1 
Wherein a suit for accounts it is found that t.ic 
defendant has delivered to the plaintiff all the papers 
containing the account, it lies upon the plaintiff to 
point out entries in the account which he alleges to 
be erroneous or in respect of transactions not shown 
in the accounts and to state what moneys have been 
received and not credited and the Court will have to 
deal with the questions thus raised between the 
parties treating each item separately. In such a case 
it is the duty of the plaintiff to produce the accounts to- 
gether with a succinct statement of what they contain 
and what the balance is, whether in favour of the plaint- 
iff or against him. The Court will then decide as to each 
particular item or series of items, giving the defend- 
ant an opportunity of explaining, supporting or 
accounting for the said items. If on dealing with the 
questions so raised it is found that the defendant is 
liable a preliminary decree should then be passed • 
directing a Commissioner to be appointed to examine 
and adjust the accounts on the basis of the findings 
of the Court on the questions decided as aforesaid 
and special directions should be given to the Commis- 
sioner as to the scope and limits of the investigation 
to be held by him so as to determine the extent of 
tho defendant s liability, [p. 948, col. 2; p. 949, col. 1.] 
It is only to prevent a waste of public time that 
resort is to be had to the appointment of a Commis- 
sioner, but when it is found necessary to have recourse 
to the provisions of r. 16 of 0. XX of the C. 1\ C. 
the Court should follow the directions contained in 
r. 17 of the Order and furnish the Commissioner with 
such part of the proceedings and such detailed instruc- 
tions as appear necessary, [p. 949, col. l.J 

. Appeal against a decree of the Officiating 
Subordinate Judge, First Court, Faridpur, 
dated the 25th September 1923, revers- 
ing that of the Munsif of that place, dated 
the 30th June 1922. 

Babu Benode Lai Mukhcrjee , for the Ap- 
pellant. 

Babus Broja Lai Chuckerburtij and 
Surendra Nath Bose , II, for Babu Surcndra 
Chandra Sen, for the Respondents. 

JUDGMENT. 

Mukerjee, J.— This appeal arises out 
of a suit for accounts brought by the plaint- 
iffs against the defendant who worked as 
their Tahsildar. The Court of first instance 
dismissed the suit, The lower Appellate 
Court has reversed the decision and passed 
a preliminary decree . for accounts for the 
period in suit to be taken by a Commis- 
sioner to be appointed for the purpose. 
The defendant has thereupon preferred this 
appeal. 

The appellant's contention substantially 

eft 


defendant has submitted all the papers 
which it was his duty to prepare and sub- 
mit, the plaintiffs are not entitled to any 
decree in the absence of circumstances 
justifying the granting of liberty to the 
plaintiffs to surcharge and falsify. This 
last mentioned argument, however, is based 
upon a misconception, for it is not pretend- 
ed that the accounts were ever settled be- 
tween the parties in the present case. It is 
only in the case of settled accounts that 
liberty has to be obtained by a plaintiff to 
surcharge and falsify. A suit by a princi- 
pal for accounts on the allegation that the 
defendant, his agent has not rendered any 
account, has manifestly an entirely differ- 
ent scope from that of a suit in which a 
principal alleges that the defendant, his 
agent has rendered accounts and prays to 
have them re-opened or to have liberty to 
surcharge and falsify them, on the ground 
of fraud or material error. The distinction 
has been clearly pointed out in the case of 
Prusanna Kumar Mookerjee v. Burn & Co. 

tt). 

As regards the main contention of the 
appellant the matter stands thus. The 
plaintiffs’ case was that the defendant 
worked as their Tahsildar up to Poush 1326 
B. S. and had rendered accounts up t6 
1323, B. S. that although he submitted 
certain papers relating to the period from 
1324 to the date of his dismissal, these 
papers were not explained by him and that 
certain other papers which he should have 
prepared were not submitted by him, and 
they claimed the papers mentioned in 
Schedule kha to the plaint as being due 
from the defendant. The plaintiffs also 
alleged that two boats which were in the 
defendant’s charge had not been returned 
by him, for which they claimed the value 
along with other sums for which the de- 
fendant might be found liable on examina- 
tion of the accounts. The defence was that 
the accounts had already been rendered up 
to the year 1325 B. S. That the defendant 
had been dismissed before the close of the 
year 1326 B. S. and so he could not be liable 
for the nikashi papers for that year, but that 
he had nevertheless submitted all the 
papers for the said year that he was in the 
ordinary course required to prepare. The 

(1) 7 lad. Cas, 270j 13 C. L, J. 105 at p. 175, 
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found 1 S , Ub0rd ! Date Judge has distinctly 

lound in his judgment that the defendant 
has subnntted all the papers that it wL his 

Tdn t ?n t °ff P1 ?, Pare f and submit - and that the 
plaintiffs, therefore, were not entitled to a 

deoreeforthe papers mentioned in Schedule 
A ia to the plaint. The learned Subordinate 
Judge has held, however, that mere sub- 
mission of papers did not absolve the de- 
fendant from liability but that he is bound 
to explain them which he never did He 
therefore, made a decree which runs in 
these words “There be a preliminary decree 
for account, for the period in suit and a 
Commissioner be appointed by the Trial 
Court for examination of the account papers 
submitted by the defendant but not ex- 
plained by him. The defendant shall 
explain the papers to the Commissioner 
who will, after examining the same, as- 
certain what sums if any are payable by 
the defendant to the plaintiffs or vice versa. 

The lower Court will consider the plaintiffs’ 
claim to the two boats referred to in the 
judgment. The appellant challenges the 
propriety of the decree on the ground that 
as the defendant has submitted all the 
papers there is no further liability of the 
defendant to account and it is disputed on 
his behalf that there is a liability on him to 
explain the accounts submitted by him. 

In support of this contention reliance is 
placed upon the decision of this Court in 
the case of U pen dr a Kishore v. Ram Tara 
Dcbya (2) and Debcndra Narayan Singh v. 

Narendra Narayan Singh (3). These deci- 
sions were relied on by the learned Munsif 
in dismissing the plaintiffs’ suit. There is, 
however, abundant authority for the pro- 
position that an agent will not discharge 
himself from the duty of accounting, by 
merely delivering to his employer a set of 
written accounts without attending to ex- 
plain them, and producing vouchers by 
which the items of disbursements are sup- 
ported (See Annoda Persad Roy v. Dwarka- 
nath Gangopadhya (4), Shib Chandra Roy 
v. Chandra Narain Mukerjte (5) and 
Uadhusudan Sen v. Rakhal Chandra Das 
Basalc (G) ] The two cases cited on behalf 
of the appellant do not lay down any con- 
trary proposition. In the first of these 


(2) 4 Ind. Oaa. 542; 13 0. W. N. 6'JG. 

(3) 54 Ind. Cas. 63G; 24 C. W. N. 110; 30 C. L. J. 

417. 

(4) G 0. 754; 8 C. L. R. 321; 3 Ind. Dec. (s. s.) 469. 

(5) 32 C. 719 at p 724; 1 C. L. J. 232. 

(G) 30 Ind. Cas. 097; 19 C. W. N. 1070 at p. 1075: 22 
0, h. J. 552; 43 0. 218, 
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cases the suit was for accounts against 
t he defendant who had acted as the plaint- 
ill s guardian during the plaintiff’s minority 
and the plaintiff alleged that all the account 
papers were with the defendant.- It was 
found as a fact that this allegation was 
wholly and deliberately false and that the 
account papers were with the plaintiff him- 
self. It was held in that case that the plaint- 
iff bv falsely stating that the defendant 
had the accounts and by declining even in 
the final stage of the case to produce them 
had put himself out of Court and his suit 
should have been dismissed. In the other 
case the plaintiffs having all the account 
papers with them withheld them and it was 
held that every presumption should have, 
been made against them as laid down in 
illustration (g) of s. 114 of the Indian Evi- 
dence Act, even to the extent of dismissing 
the plaintiffs’ suit. In the present case the 
plaintiffs have produced some of the papers 
and expressed their willingness to produce 
some others and if they do not produce the 
rest which have been found to have been sub- 
mitted by the defendant and offer no ex- 
planation for such non-production, the Court 
will be justified in making a presumption 
against them and the length to, which that 
presumption will go will depend upon the 
circumstances. The defendant, therefore, is 
not absolved from liability to account meiely 
because he has submitted the papers. But 
the plaintiffs are not entitled to the decree 
which they have obtained merely because 
the defendant has not explained the papers. 
Upon the findings they have got all the 
accounts in their possession. They alleged 
in the plaint that the defendant had mis- 
appropriated large sums of money, and had 
made many false or incorrect entries in the 
accounts and had allowed a certain sum re- 
coverable as a rent to be barred by limitation 
and they tentatively claimed Rs. 1,154-5-3 
as being due from the defendant. They 
alleged further that the defendant had not 
submitted the papers mentioned in Schedule 
kha and had not explained the papers 
mentioned in Schedule kha. It was not 
stated, however, whether the plaintiffs had 
called upon the defendant to explain the 
accounts. The defendant, on the other hand, 
stated that nothing was due from him and 
that he had submitted all the papers 
and had also explained the accounts. 
The learned Munsif held that the plaint- 
iffs did not produce all the papers 
which they had in their possession and 
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failed to prove the items mentioned in the 
plaint as having been wrongly or falsely 
entered or misappropriated by the defend- 
ant. The learned Subordinate Judge 
has found as I have already stated that no 
papers are due but that the accounts have 
not been explained and without finding 
whether any item requires explanation or 
has been wrongly or falsely entered has 
made a decree in favour of the plaintiffs. 
The decree passed under such circum- 
stances can scarcely be justified. 

On the finding that all the papers have 
been submitted, the plaintiffs were bound 
to call upon the defendant to explain the 
accounts which apparently they never did; 
and if the defendant had expressed his 
willingness to explain the accounts if called, 
upon to do so and averred that lie had never 
been so called upon, we would have been 
bound to dismiss the plaintiffs' suit as being 
one without a cause of action. This, how- 
ever, the defendant has not pleaded. More- 
over the defendant appeal’s to have sent 
the papers to the plaintiffs' Sadar Cutchery 
and then left, after which he was dismissed. 
It is, therefore, not very clear whether the 
plaintiffs were aware of the submission of 
the papers so as to necessitate their exa- 
mining the accounts and calling upon the 
defendant to explain. The submission of 
the papers was neither regular nor formal, 
and the circumstances are not such as would 
justify us in holding that the plaintiffs 
should be non-suited for want of a cause 
of action. 


uu — * • , %. 

Commissioner the examination or adjust- 
ment of accounts or the takingof accounts 
must be considered necessary. In the case 
of Chand Ramv. Brojo Gohind Doss (7) 
which was a suit for an account of money 
received and disbursed, the plaintiff filed 
his khata books and did not allege that they 
had been falsified and the Court deputed 
an ainin under s. 181 of Act A III of 1859 to 
investigate the accounts, it was held that 
the plaintiff should have made up the 
accounts himself without troubling the 
Court in the matter and should have fixed 
the amount due to him from the defendant 
instead of stating a sum on guess. It was 
observed that it was surprising that it never 
struck the Judge as an unusual proceeding 
on the part of the plaintiff that being 
provided with account books the entries in 
which were disputed by him he should have 
asked the Court to balance the account for 
him instead of making up the total him- 
self. In the present case the plaintiffs gave 
certain items in their plaint but the finding 
of the learned Munsif to which I have 
already referred was that none of them had 
been proved to be false or wrong, and that 
fiudinghasnot been reversed by the learned 
Subordinate Judge. The position in the 
present case, therefore, is very much the 
same as in the case to which 1 have referred. 
In the present case the Commissioner has 
been appointed to take the accounts which 
is entirely different from a reference made 
of the cause in a suit for accounts to a Com- 


aunuu. U1 l«UC bauoc iu o atv.uuuw wj a v.uur 

At the same time we think that the decree missioner. Where in a suit for account 


has been too readily passed and the order 
for examination of the accounts has been 
made without proper findings or materials. 
If a decree were justified in the present case 
it will be open to any principal who has 
got all the accounts of his agent in his 
possession, to employ the machinery of the 
Courts for examining his accounts on, the off- 
chance of making his agent liable for any 
sum which on such examination may be 
found due from him. Such indiscriminate 
issue of commissions by Courts for examin- 
ing accounts has been condemned by this 
Court on more occasions than one, and is, 
indeed, contrary to the spirit of 0. XX, r. 1G 
of the C. P. C. as authorizing a Commission- 
er to determine not merely the quantum, but 
the factum of liability of an agent, a matter 
which falls entirely within the province of 
the Court. The words of that rule as also of 
r. II of O.XXVI clearly indicate that before 


it was ordered by consent of parties that the 
case should be referred to a Commissioner 
to take accounts, who in taking them was 
to decide upon all questions of fact, whether 
as to delivery of certain merchandise deli- 
vered or otherwise with full powers for the 
purpose of the investigation and that if 
questions of law should arise and could 
not be settled or disposed of before the 
Commissioner, they were to be submitted 
to the Court their Lordships of the Privy 
Council were of opinion that such a re- 
ference was different from the ordinary 
reference to a Commissioner to examine 
accounts under the C. P. C., and expressed 
a doubt whether it was competent for the 
Court to re-open the question of account 
againsta clear finding upon a question of fact 
relating to the account made by the Com- 

(7j_19 W. R. li. 
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missioner upon the evidence properly be- 
fore him W atson v. AgaUehdee Shcrazee 
(b). In the case of Toncouri Debi v. Satya 
DijalBanerjcc (9), where the accounts in a 
suit hact been referred to a Commissioner 
appointed under s. 394 of the C. P C with 
powers under s. 398, Sir Comar Petheram 
C. J., m delivering the judgment of the 
Court on the 2nd August 1889 observed as 
follows. : — 

“It is perfectly clear that the object of 
this order was to refer to the Commissioner 
the examination of the accounts for the 
purpose of enabling the Court to see what 
the accounts were, and the duty of the Com- 
missioner was to make out an account in 
the way an accountant should make out an 
account, showing to the Court exactly what 
was the account the books showed and 
nothing else. The business of the Com- 
missioner was practically to place himself 
in the position of an assistant to the Court 
so as to give the Court all the information 
which the accounts gave so as to enable 
the Court to decide ; and it is obvious that 
what was intended was that he should take 
the Bengali accounts which were filed in 
1878 and should, by comparing them with 
the books, show whether they actually re- 
presented what the books showed. That 
was his duty and, if that had been done, 
then this Court would have been in a 
position when the matter came before it, to 
deal with the matter, because the Court 
would then have known what the books of 
the parties showed and would have been 
in a position to deal with them in a 
satisfactory way. It is true that under the 
sections which are mentioned here the Com- 
missioner was entitled to take evidence for 
certain purposes and the purposes for 
which a Commissioner is entitled to take 
evidence are perfectly clear. Where the 
accounts are ambiguous or where they do 
not disclose the fact6, it is the duty of the 
Commissioner to take evidence on that 
point so as to report to the Court what the 
meaning of a particular series of entries in 
those books is for the purpose of enabling 
the Court to give judgment upon them." It 
was held in that case that it was not clear 
that the parties had consented to refer the 
accounts to the Commissioner as an arbi- 
trator and, therefore, the report of the Com- 
missioner was to be treated as non-existent. 

(8) 1 I. A. 346: 3 Sar. P. C. J. 381 (P. C.). 
i,l); Appeal from Original Decree A'o, 323 of 1875. 
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In the present case the scope of the Com- 
missioner's enquiry does not appear to have 
been defined and the proceedings that 
were held before him after the decree was 
passed amply support that view. 

The principles governing a suit of this 
nature are clearly laid down in a series of 
decisions amongst which reference may be 
made to the case of Syed Shah Abai Ahmad. 
v. Bibee Nusibun (10). Annada I’rosad Roy 
v. D war aka Nath Gangopadhyo (4) to which 
I have already referred Degamber Mozumdar 
v. Kaly Nath Roy (11), Huri Nath Rai v. 
Krishna Kumar Bakslii (12) and Thiruku- 
maresan Chetti v. Subbaraya Chetti (13). 
Applying these principles to the present case 
which is somewhat out of the ordinary in 
that it has been found that no account 
papers are due to the plaintiffs, and where 
it is not alleged that the defendant has 
called upon to explain the accounts and has 
been neglected, failed or refused to do so, it 
follows that it lies upon the plaintiffs to 
point out entries in the accounts which 
they allege to be erroneous, or in respect of 
transactions not shown in the accounts to 
state what monies have been received and 
not credited and the Judge will have 
to deal with the questions thus raised 
between the parties treating each item 
separately. In such a case as observed in 
the case of Upendra Kishore v. Ram Tara 
Debya (2), it is the plaintiff’s duty to pro- 
duce the accounts in Court together with 
a succinct statement of what they contain 
and what the balance is whether in his 
favour or against him. This the plaintiffs 
have done to some extent in their plaint but 
they should be allowed a further opportun- 
ity of examining the accounts and putting 
before the Court the items they object 
to or challenge and then the Court will 
decide as to each particular item or series 
of items giving the defendant an opportunity 
of explaining, supporting or accounting 
for the said items. If on dealing with the 
questions so raised it is found that the 
defendant is liable then a preliminary 
decree should be passed directing the Com- 
missioner to be appointed for the purpose 
to examine and adjust the accounts on the 
basis of the findings of the Court on the 

(10) 24 W. R. 70. 

(11) 7 C. 054; 9 C. L. R. 205; 3 Ind Dec. (x. s) 
970. 

(12) 14 C. 147; 13 I. A. 123; 1U Ind. Jur. 175; 4 Sar, 
P. C. J. 751; 7 Ind. Dec. (x. s.) 98 (P. C.). 

(13) 20 M. 313; 7 hid. Dec. x. e.) 222. 
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Questions decided as aforesaid and special 
directions should be given to the Commis- 
Bioncr as to the scope and limits of the 
investigation to be held by him so as to 
determine the extent of the defendant's 
liability. 

A preliminary decree such as has been 
passed in the present case without any 
directions as to the scope of the examina- 
tion such as the circumstances of the case 
require, is bound to operate to the prejudice 
and harrassment of the defendant to which 
he should not be subjected in view of the 
finding that the account papers are not due 
from him and the fact that he has not been 
called upon to explain them. It is also open 
to this further objection that it delegates 
to the Commissioner the functions which 
legitimately appertain to the Court. It is 
only to prevent waste of public time that 
resort is to be had to the appointment of a 
Commissioner but when it is found neces- 
sary to have recourse to the provisions of 
0. XX, r. 16 the Judge should follow the 
directions contained in 0. XX, r. 17 and 
furnish the Commissioner with such part 
of the proceedings and such detailed in- 
structions as appear necessary. 

We think, therefore, that the decree pass- 
ed by the learned Subordinate Judge 
should be set aside and the appeal dealt 
with by him in the light of the directions 
given above. 

Costs will abide the result. 

Greaves, J„— I agree. 

z - K • Appeal allowed . ; 

Case remanded. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

CiviL Revision- No. 27 of 1924. 
October 16, 1924. 

Present:— Mr. Kinkhede, A. J. C 
CHANDAN SINGH — Applicant* — 

' versus 

LAX MAN and ANOTHBr— N on- Applicants. 
o xxxnTl 7 p ( - Act v of - ,oos >- 1 lls ' 

0 . AA a///, r. 1— Permission to sue in forma pauperis 
--Application rejected— Erroneous view of Jaw— 
Revision, whether hes-“Sufficient means", scope of- 
Occupancy holding, whether 'property' 1 

If a Court refuses to allow a person to sue as a 
pauper on an erroneous view of law, the order is 
lial.je to be so. aside in revision under s. 115 of the 
0. P. 0., as by reason of such a view its decision is 
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vitiated on the ground of illegality which led ii to 
refuse to exercise the jurisdiction vested in it )>y law, 

[p. 949, col. 2.] v 

Ganesh Prasad v. Rewa Bai, 41 lnd Cnt=.NM'. !•> A, 

L. R. 116 and Achahinnh v. D. B Seth Jiwandns, 75 
lnd. Cas. 993; 19 X. L. R. 165: (192b A. I. R. 44, 
followed. 

In order that permission to sue in T»rmi paupens 
should he granted, the law re piires that the intending 
suitor should establish the negation *•! the actuality 
of possession of means by him and not of th>* chance 
of a contingency, much less of an expectancy, on his 
part, of getting in future some means sufficient to 
enable him to pav the prescribed fee for his plaint. 

[p. 950. col 2.) . 

An occupancy holding of a person seeking permis- 
sion to sue in forma pau^ris cannot, therefore, be 
taken as suflicient means within the meaning of 
0. XXXIII, r. 1, C. P. C., as the right of occupancy is 
in the nature of a purely personal right and cannot he 
transferred or even surrendered for value without 
restrictions, [p. 950, col. 1.] 

The price or compensation which an occupancy 
tenant, who has made an agreement with the landlord 
for surrendering his holding, but has not actually 
executed the surrender deed, expects to got for 
surrendering or drowning his lessor interest into the 
greater interest of the landlord, cannot he considered 
to be “ means possessed" by him for the purposes of 
0. XXXIII, r. 1, C. P. C. It is more *in the nature of 
an expectant claim’ under an ‘inchoate* right than 
‘property’ or ‘means’ of which a person may be said to 
be possessed, (p. 950, col. 2.1 

Revision against an order of the First 
Sub- Judge, Second Class, Nagpur, in M. C. 
No. 45 of 1923, dated the 30th November 
1923. 

Mr. G. R. Deo, for the Applicant. 

Mr. VV. R. Puranik, for the Non-Appli- 
cants. 

ORDER.— I am of opinion that this 
revision must succeed. The Munsif's view 
that the applicant who is an occupancy 
tenant, and expects to make Rs. 1,000 if the 
landlord were to accept a surrender of 
his occupancy land, cannot be considered 
to be a pauper is, on the face of it, erroneous 
and against law and liable to be set aside 
in revision under s. 115, C. P. C., because, 
by reason of such a view’ his decision is 
vitiated on the ground of illegality, which 
led him to refuse to exercise the jurisdic- 
tion vested in him by law: compare Ganesh 
Prasad v. Rewa Bai (I) aud Achalsingh v. 
Seth Jitvandas (2). 

That the devolution of an untransferable 
right of occupancy does not create a liabi- 
lity to pay the debts of the deceased holder 
of such a right, or that the crops grown 
by the heir are not assets of the deceased 
which can be followed for satisfaction of 
the debts due by the deceased, is a view 

(1) 41 lnd. Cas. 883; 13 N. L. R. 116. 

J*) ” Ui - Cas - 19 N- L. It. 105; (1921) A. I. R, 
1^7 »*• ' • 
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Which has long prevailed in tins Court • 
see National v. Mattoo (3) 

J'or the purpo^s of the Provincial Insol- 
jency Act also the law does not recognize 

ccupancy tenant-right as ‘propertv’. That 

™ l“, a v y Act °f 1920 “»‘aiis an ex- 
press prohibition against the appointment 

of a Receiver of the occupancy land or 
even of the crops thereof and does not 
permit attachment and sale of an occu- 
pancy holding, is too well-known to the 
litigant public. For purposes of s. CO of 
the L. 1 . (,., the interest which a judgment- 
debtor possesses in his occupancy land is 
not considered attachable and ' saleable 
on the ground that he has no disposing 
power over it. it is an undeniable fact 
that under law, a tenancy is personal and 
heritable within certain limits and is sub- 
ject to many restrictions as to its aliena- 
tion. 

The right of occupancy can thus be in 
the nature of a purely personal right and 
cannot, therefore, be freely transferred 
without restriction. Nor is it saleable by auc- 
tion at a compulsory sale under the ordeis 
of the Court. The nearest approach to such 
a right, is the right of a Hindu widow to 
reside in her husband’s family house. Such 
a right cannot be attached in execution as 
it is not saleable property: Salakshi v. 

Lakshmayee (4). Similarly inasmuch as a 
mere agreement to sell does not create 
any interest in immoveable property, the 
price that may be payable does not become 
a ‘debt’ until the conveyance is executed 
and consequently it is not liable to be 
attached before the execution of the con- 
veyance, in execution of a decree against 
the intending purchaser: Ahmad-ud-din 
Khun v. Majlis liai (5). Once the sale is 
complete the amount representing the 
price may be attached in the hands of the 
purchaser, and it does not make any differ- 
ence that the whole is payable in one sum 
or by instalments or in the shape of periodi- 
cal payments: compare IlarShankcr Prasad 
Singh v. Baijnalh Das (G). Consequently 
merely because an occupancy tenant’s inter- 
est which is otherwise not saleable or at 
any rate is subject to a restriction as to 
alienation, may, by agreement with the 
landlord, be convertible into cash, it does 
not follow that the amount likely to be 


(3) 21 Ind. Cas. 27 2; 9 N. L. R. 137. 

(4) 31 M. 500; 4 M. L. T. 183. 

(5) 3 A. 12: 2 Ind. Dee. (N. s.) 2. 

(0) 23 A. 104; A. 4Y. N. (1901) 50. 
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fetched becomes ‘property’ or debt over which 
lie might be said to have a disposing power, 
in the sense that the landlord can be served 
with a notice of attachment prohibiting him 
from paying it to the tenant, until the 
surrender deed is executed. 

Just as the interest in the pre-empted 
property of a successful pre-emptor who 
has not yet paid the pre-emptive price 
fixed by the decree is a merely contingent 
interest which cannot be attached, simi- 
larly, the price or compensation which an 
occupancy tenant, who has made an agree- 
ment with the landlord for surrendering 
his holding but has not actually executed 
the surrender deed, expects to get, for 
surrendering or drowning his lesser interest 
into the greater interest of the landlord 
cannot be considered to be "means possess- 
ed'' by him for the purposes of O. XXXIII, 
r. 1, C. P. C. It is more ‘in the nature of 
an expectant claim’ under an ‘inchoate’ 
right than ‘property’ or ‘means' of which 
a person may be said to be possessed: 
compare Syuil Tuffuzool Hossein Khan v. 
Rughoonath Pcrshad (7). 

Where a fee is not prescribed, the pauper 
must be entitled to property worth one 
hundred rupees other than his necessary 
wearing apparel and the subject-matter 
of the suit, but where a fee is prescribed all 
that the law enjoins a Court to see is whe- 
ther the intending suitor is not possessed 
of sufficient means to enable him to pay the 
fee prescribed, for otherwise he cannot be 
allowed to sue as a pauper. What the law, 
therefore, wants the intending suitor to 
establish is the negation of the actuality of 
possession of means by him if he is seeking 
permission to sue in forma pauperis, and 
not of the chance of eventuality, or of a 
mere possibility or contingency, much less 
of an expectancy on his part, of getting in 
future some means sufficient to enable him 
to pay the prescribed fee for his plaint. 

If a person is possessed of property but 
his ownership, i. c., the bundle of rights he 
has in that property, is such as has no 
present market value, under the law in 
force for the time being, or gives him no 
absolute control or power of disposal over 
it, or his liberty in the matter of enjoyment 
or exercise of an absolute, free and untram- 
melled right of transferring or conveying a 
valid title thereto, in favour of any person 

i7i 1 1 M. I A 40; 7 » L. R. 186; 2 Sutk. P 0. J. 
434; 2 Sar. P. C. J. 656; 20 15. K. 701. 
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in the world he liked,— a right incidental to 
allownership— is,byany Statute, takenaway, 
or fettered, or made to depend upon the 
option, or consent or concurrence of third 
persons who are not bound or under any 
legal obligation to convey, or to accept a 
conveyance from him, at his request, no 
intending purchaser will go in for the ac- 
quisition of such a right, and part with his 
own money in obtaining a transfer of a 
precarious ownership like this. According 
to Blackstone ‘the sole and despotic dominion 
which one man claims and exercises over 
the external things of the world, in total 
exclusion of the right of any other indivi- 
dual in the universe’, is ‘property’. 

Austin enumerates the following amongst 
the five applications of the term ‘pro- 
perty’ 

“A right indefinite in user, -unrestricted 
in point of disposition— and unlimited in 
point of duration". 

I may, therefore, say that an ownership 
of property devoid of the right of free 
transfer, is for all intents and purposes, 
only a nominal ownership, because it is 
not capable of immediate conversion into 
what may be termed the where-withal or 
sinews of war to enable the pauper to fight 
out the battle with his opponent in a Civil 
Court. 

To insist upon an applicant who possesses 
an unsaleable tenant right to establish as 
a condition precedent to his getting the 
permission to sue in forma pauperis that 
there is nobody, amongst his possible heirs, 
who is willing to take a transfer, or not 
even the landlord to take a surrender of 
his tenant right, and pay him its money 
equivalent in the King's coin, or make a 
present to him, or to accommodate him with 
a loan, of the amount required for payment 
of Court-fee is to practically deny justice 
to a poor litigant at the very threshhold 
of the temple of justice he seeks to enter 
under the special provision in the C. P. C. 
which the Sovereign power has thought fit 
to make, for the benefit of persons too poor 
to pay the Court-fee, in order that they 
may be enabled to bring and prosecute 
their claims without payment of Court- 
fee: compare Jotindro Nath Chowdhry v 
Dwarka Nath Dey (8). It would be defeat- 
ing the very object of the Legislature in 
enacting 0. XXXIII, r. 1, C. P. C., which 
vests jurisdiction in a Court to accommodate 

(8) 20 C. Ill at p. 115; 10 lud Dec. (x. 8 .) 75, 
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a poor suitor by granting him temporary 
exemption from payment of the duty which 
it is the privilege of the Crown to levy in 
adrance on every litigation which a subject 
might choose to commence in Courts 
established under its authority for adminis- 
tering justice according to law. The appli- 
cation has, in ray opinion, been improperly 
rejected by the Aluusif. 

The omission to mention the value 6f 
the occupancy tenant right in the Schedule 
cannot also under these circumstances be 
treated as a defect which renders the peti- 
tion liable to rejection under r. 5 (a) of 
0. XXXIII, 0. P. C„ as held by the 
Munsif. 

For all these reasons I allow the appli- 
cation and remand the case for disposal 
according to law with advertence to the 
above remarks. The non-applicants shall 
pay the costs of these proceedings in revi- 
sion to the applicant and bear his own. 
Costs in lower Court will abide the event. 
Pleader's fee Rs. 25. 

n. h. Application allowed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 220 of 1924. 
September 4, 1925. 

Present:— Mr. Simpson, A. J. C. 
Saiyid SAJJAD HUSAIN— Plaintifp— 

Appbllant 


cx / auo 


MUL CHAND— Defendant— Respondbnt. 

Defamation— Report of crime to Police— Honest 
belief in truth of report -Suit for damages— Qualified 
privilege— "Honest belief" whether same thing as 
“ reasonable and probable cause". 

A report of a crime to the Police carries with it a 
qualified privilege with regard to defamation. That 
qualified privilege amounts to this, that it is sufficient 
that if tho defendant had an honest belief that what 
he said was true. An honest belief does not, however, 
come to the same thing as reasonable and probable 
cause. 

Majju v. Lachman Prasad , 84 Ind. Cas. 702* 46 A 
( i 71 ;2? A-L-J-SOT; (1934) A. I. R. (A.) 555; L. R. 5 
A. 4/8 Civ., referred to. 

Therefore, where there is theft in the house of the 
defendant, and he makes a report that the plaintiff was 
concerned in it. in the honest belief that the plaintiff 
was so concerned, the plaint ills suit for recovery of 
damages for defamation is not maintainable. 


second appeal from a decree of the Third 
Additional District Judge, Lucknow, dated 
the 23rd February 1924, reversing that o! 
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pachaiappa chetti 

Diem'be'rmf KlKli ' da,e '' ,he 22nd 

lam"' R<im PV<1Sad Varma ' for the Appel * 

Mr. K. P. Misra for Mr. G. N. Misra, 
for the Respondent. 

appellant is the 
plaintiff. _ the suit was one for the recovery 

of Rs. 1,500 as damages for defamation, 
lhe learned Subordinate Judge decreed the 
claim for Rs. 50 with full costs of the suit 
against the defendant. The defendant 
appealed and the learned District Judge 
allowed the appeal and dismissed the plaint- 
iffs suit with costs in both Courts. The 

Plaintiff comes here on second appeal. 

On the facts found by the lower Court it 
is impossible to disturb the decree. The 
facts found are that there was theft in the 
house of the defendant, and that he made a 
report that the plaintiff was concerned in it 
in the honest belief that the plaintiff was 
so concerned. A report of a crime to the 
Police carries with it a qualified privilege 
with regard to defamation That qualified 
privilege amounts to this, that it is sufficient 
that if the defendant had an honest belief 
that what he said was true, as was held 
in a recent case by a Full Bench of the 
High Court Majju v. Lachmun Prasad (1). 
No doubt the judgment goes on to say that 
an honest belief and reasonable and prob- 
able cause come to the same thing. With 
very great respect I cannot accept this 
proposition. “This writ down so in heaven 
but not earth". Here human nature is a 
compound thing, by nomeansentirelv made 
up of reason. Many honest beliefs exist 
without either reasonable or probable 
cause. 

There is no ground for interfering with 
the decree. The appeal is dismissed with 
cpsts. 

s. d. Appeal dismissed. 

(1) 84 Ind. Cas. 702: 40 A. 671; 22 A. L J. 497 
(1924 ) A. 1. R. (A.) 535; L. R. 5 A. 478 Civ. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 28G op 1922. 
February 24, 1925. 

Present:— Mr. Justice Odgers 
D. B. PACHAIAPPA CHKTTI and othep.s 

— Appellants 

versus 

C. VENKATA CHARI AR and otheps- 

RESPON DENTS. 

Civil Procedure Code (Act I' of 1SC8), s. jr, O. XXI 


' ll ! ma l H factor party to suil-Order , whether 
appealable— Separate suit , maintainability of. 

n execution of a decree on a mortgage, the plaint- 

, P* ,rchas . e<l ,he Property himself. fitwas obstruct- 
•din a prior purchaser (a party to the suit) in ext 
outi-m of a money-decree obtained against the mort- 
f*°r. Two years thereafter, he again appl ed for 

• rilertV ', 1 r ° XX1 - r C ‘ P C„ but the Court 
referred to him to suit under the mistaken impres- 

f'°l" ' ia ,', he P et »'°n w as under r. 97. The decree- 
.i"ldcr without appealing tiled a 6iiit : 

Held il that tiie matter arose under s. 47 CPC 
and. therefore, the plaintiff ought to have’ appealed 
and a separate suit did not lie; fp. 954, eol. 1.] 

.-) that the suit having been misconceived at! initio 
he r> a, null was not entitled to ask in second appeal 
that the suit should lie converted into an execution 
proceeding, [p. 955, col. 1.] " 

\\ here claim proceedings under O. XXI CPC 
fall also under s. 47, r. 103 of O. XXI does not prevent 
an appeal against an order therein as it falls under 
s. 4. of the Code. Hut the two remedies ar« not 
concurrent, so as to entitle a party to proceed at his 
option cither by a suitor by way of appeal; the pro- 
cedure under s 4< and that under O. XXI, r. 103 are 
not cumulative, [p. 954, col. l.j 

l nder s. 4< (2), C. P. C., the Court is at liberty to 
treat a proceeding under the section as a suit or a 
suit as a proceeding but subject only to any objection 
as to limitation or jurisdiction, [p. 955, col. i.] 

Second appeal against a decree of the 
District Court, Salem, dated the 18th 
April 1921, in Appeal Suit No. 52 of 1916, 
preferred against that of the Court 
of the Temporary Subordinate Judge, 
Salem, dated the 11th October 1915. in 0. S. 
No. 12 of 1916, (O. S No. 2 of 1913, on the 
file of the District Court, Salem). 

Messrs. A. Krishnaswami Iyer and B. 
Somayya, for the Appellants. 

Messrs. K. Krishnasu-amy Iyer and 
K. V. Sesha Iyenyar, for the Respondents. 

JUDGMENT.— This was a suit to 
establish the plaintiffs’ right to the suit 
property and to recover the same from de- 
fendants Nos. 1 to 5, if necessary after 
division, and for mesne profits. The Tem- 
porary Subordinate Judge of Salem decreed 
the suit in favour of the plaintiffs holding 
that they were entitled to a two-third share 
in the lease-hold right in the plaint village 
with mesne profits. On appeal to the Dis- 
trict Judge of Salem, he found that the 
suit was not maintainable in law and dis- 
missed it. The property originally belong- 
ed to the Gth defendant and his sons. It 
was mortgaged under two mortgage- deeds, 
Exs. A and B, to the plaintiffs’ father. We 
are only concerned with the first of these 
mortgages dated 11th July 1898. The 
plaintiffs sued on the mortgages, got a 
decree on 28th August 1907, executed it 
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and purchased the property in Court sale 
on 26th January 1909. They tried to take 
possession on 21st May 1910, Ex. C-4 and 
the 1st defendant and others obstructed. 
These latter had bought the property on 
9th December 1908 in execution of a money 
decree obtained by them on 10th April 
1901 in O. S. Xo. 698 of 1898 on the file of 
the Tirupattur Munsif's Court. When the 
1st defendant in I'JOS proceeded to execute 
his decree, the plaintiffs' father, on 26th 
October 1908, put in a claim petition to the 
Executing Court that the Court sale should 
be subject to his mortgages. The claim 
was dismissed on 6th November 1908 and 
the 1st defendant bought the property in 
Court sale on 9th December 1908. 

The first point taken before me on appeal 
from the District Judge is with reference to 
the order made on Ex. C-5. Exhibit C-5 is 
a petition dated 25th September 1912 by 
the plaintiffs under r. 95, O. XXI, C. P. C., 
and they pray that the 1st plaintiff having 
now become a major the said property may 
be delivered to the 1st plaintiff on behalf 
of all the plaintiffs. The order of the 
learned District Judge on this petition 
dated 24th October 1912 was: “Refer him 
to suit . This is obviously a reference to 
O. XXI, r. 103 where a party not being a 
judgment-debtor against whom an order is 
made under r. 98, r. 99 or r. 101 may bring 
a suit. This portion of the O. XXI, CPC 
begins with r. 97 and is headed “Resistance 
to delivery of possession to decree-holder or 
purchaser", whereas r. 95 is in a different 
part of the order headed “sale of immove- 
able property . It is not disputed that if 
the application was in fact under r 95 the 
order of the learned Judge must be taken 
to be an order under that rule, that s. 47 
a P. C., is applicable and that the plaint- 
iffs remedy was not by a suit under 
r. l u. aXI, but by appeal from the 
order undei s. 47, which appeal is spe- 
cifically given by the Code under s. 2(2) 
and s. 96. This point was not aken in the 
first Court but the learned District 
Judge allowed it to be taken before him, 
and as it has been argued in extenso 
before me I must deal with it. The learned 
District Judge thought that though Ex C-5 
made no reference to any obstruction 'and 
owing to lapse of time the affidavit in sup- 
port of the petition was not available before 
him, some reference to an obstruction must 
have been made therein, otherwise the 
Court would have ordered delivery which 
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would have been the appropriate order 
under r. 95 and not have referred the plaint- 
iffs to a suit. The learned Judge, there- 
fore, held that Ex. C-5 was an order passed 
in execution on a matter of removal of ob' 
struclion to delivery of possession and, 
therefore, that the order in Ex. C-5 was one 
made against the plaintiffs, in that the 
Court refused to earn- out their prayer for 
delivery and referred them to a suit. With 
regard to that, 1 entertain grave doubts 
whether the learned Judge was right. Mr. 
K, V. Krishnaswami Iyer for the respond- 
ents contends that, assuming the order in 
Ex. C-5 was one under r. 103, the terms of 
the rule have not been complied with and 
the plaintiffs are, therefore, not persons 
against whom an order has been made 
and, therefore, no remedy by a suit under 
r. 103, was open to them. All one can say 
is that there was r.o evidence that in Octo- 
ber 1912 there was a continued obstruction 
by the defendants such as has been 
reported to the Court in June 1910, Ex. 
C-4. It looks as if the Court was ’ mis- 
taken and thought that the petition Ex. C-5 
was really under r. 97 and hence referred 
the plaintiffs to a suit. However that may 
be, it will not affect my decision on the 
main point which I now proceed to consider 
It was urged for the plaintiffs-appellants 
before me that the remedy under r. 103 does 
notjakeaway the right of appeal under 
6.4/. Three cases are referred to in Stva- 
samba Iyer v. Kuppan Samban (1), where 
it was held that s. 47 is comprehensive 
and the fact that an alternative procedure 
by suit instead of appeal is provided in 
certain circumstances cannot affect its 
character In Meyyappa Chetty v. Chidam- 
baram Chetty (2), a decision of the same two 
learned Judges, they held thatO. XXI, r. 103. 
should not be read as providing expressly 
against any right of appeal which would 
otherwise be available. Badmi Seshiah v 
katn Chinna Marippa (3) was also referred 
to in this connection where a Bench of this 
Court held that r. 103 is not restricted by 
the general provisions of s. 47. 1 might add 
that this latter is a short judgment and no 
reasons are given for the decision. In 
T eymdramuthu Pillai v. Maya Nandan (4) 
decided by the learned Judges who decided 

(H 32 Ind Cns. 769; ?«i M p. ,j q-ij) 

<-) 61 Ind ('a-. 3111; 31) M. L. J. Gli.t- 1*> 1 tr o-* 
(19201 M. W. N. 562. ’ *' " • 2/3, 

(3) 52 Ind. Cos. 928. 

(I) 51 Ind. Oas 2.19; iiniD) M. W N ft«i. c. T 
T. 391; 32 M. L, .T. 32; 43 M. W. ‘ 28 H* L. 
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the cases just cited from the Madras Law- 
Journal, they held that where claim pro- 
ceedings under 0. XXI, fall also under 
s. 47, 0 XXI, r, 103 does not prevent an 
appeal against an order therein as it falls 
under s. 47 of the Code. That is to sav, 
that with regard to this case and those cited 
from the Madras Law Journal it was held 
that a suit under r. 103 does not bar an 
appeal under s. 47. The learned Judges 
did not consider the case here, namely, whe- 
ther a case really arising under s. 47'would 
bar a suit under r. 103. 1 agree with the con- 
tention of the learned Vakil for the respond- 
ents that the cases cited (with the possible 
exception of 52 Indian Cases) do not estab- 
lish the proposition that the two remedies 
are concurrent, so that assuming that this 
is a suit under r. 103 and that the order in 
Ex. C-5 was really one under s. 47, it was 
not open to the plaintiffs to proceed at their 
option either by a suit or by way cf appeal. 

It is also to be observed that s. 47 expressly 
bars a suit in contradistinction to r. 103 
which says that the order on obstruction 
proceedings shall be conclusive subject to 
the result of the suit if any. It has, as far 
as I know, never been suggested in any 
case that the procedure under s. 47 anci 
under r. 103 is cumulative. If this were 
the law, it is not difficult to imagine that 
anomalies would arise. I must hold, there- 
fore, that the learned District Judge was 
right in holding that the matter arose under 
s. 47 and that, therefore, the plaintiffs ought 
to have appealed. For this appeal they 
are now, of course, hopelessly out of time. 
The appellants, therefore, urge the matter 
which will be dealt with hereafter under 
the third point. Further the rules provide 
that an investigation should be made 
under r. 97 (2) and this is a sine qua non of 
an order under rr. 98 and 99. These rules 
bear some analogy to rr. 58 and 63 which 
are headed "Investigation of claims and 
objections". But it will be observed that 
under r. 63 no investigation i6 necessary 
and a suit can be brought by the party 
against whom an order is made. That an 
investigation is necessary under r. 97 (2) is 
clear from the rulings in Sarat Chandra 
Bisu v. Tarini Prasad Pal Chowdhnj (5), 
Majjiga Venkatasubba Reddi v. Chundi Linga 
Rtddi (6), by a Bench of this Court and 
Gouri Churn Patni v. Sita Patni (7). This 

(5) 34 C. 41)1; 11 C. W. N. 487. 

(6) 41 Ind. Cas. 640. 

(7) 5 lnd. Cas. 710; 14 C. W. N. 34C at p. 351. 
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only shows again that the plaintiffs ought 
to have appealed from the order passed on 
Ex.^C-5 if it was mistakenly made under 
r. 95 as mentioned above or in any case as 
having been passed without complying with 
the condition precedent laid down in r. 97 
(2). However, there is nothing whatever on 
the record here to show that any investiga- 
tion was in fact made. I must, therefore, 
decide against the appellants with regard 
to the first point. 

The second point is that an act of the 
Court should not be allowed to injure the 
appellant. If the Court made a mistake in 
referring the appellant to a suit, he should 
not suffer and there was no obligation on 
him to file an appeal against that order. 
The reply is this that no estoppel is plead- 
ed and there is nothing on the record to 
show that the respondent was responsible 
for the order passed. 

The third point is that if as I have held 
an appeal ought to have been preferred 
against the order on Ex. C-5, 1 should con- 
vert this into an appeal under s. 47, C. P. C. 
It is pointed out that as the point was taken 
by the District Judge, appeal against the 
order passed by him holding that the matter 
falls under the purview of s. 47 lies to this 
Court. The order passed on Ex. C-5 was 
by a former District J udge and was, there- 
fore, res judicata in the lower Appellate 
Court. The authority quoted for so treat- 
ing the appeal is the judgment in C. M. A. 
No. 127 of 1920 where the learned Judges 
held that in the facts of that case they 
should exercise, the power. It may be 
pointed out that the order was one passed 
in 1912 and I am being asked over 12 years 
after that time to allow the erroneous pro- 
cedure taken on that order to be eliminated 
and practically that the parties should be 
absolved from the course they took. On 
the other side, it is represented that the 
fault, if any, was with the Court and that 
the plaintiffs may have been misled by the 
order passed on Ex. C-5. It will be observ- 
ed that there is no contention in the written 
statement that the plaintiff’s suit was mis- 
conceived and even if there were, it is now 
too late for an appeal under s. 47. Further 
Muttia v. Appasami (8) shows that the peti- 
tion Ex. 5 is perfectly legal under s. 47 
although the petitioner therein had been 
previously obstructed. It was held there 
was nothing to prevent the decree-holder 

(8) 13 M. 504; 4 Ind. Dec. (k. s.) 1063. 
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or purchaser who had been obstructed or 
resisted in his attempt to get possession of 
the property from making a fresh applica- 
tion for delivery [see also Abdul Karim 
Sahib v. Timmaraya Chctty (9;, a judgment 
of this Court] l'he learned District J udge 
considered this question very carefully in 
para. 17 of his judgment. He held 
that the decision in Ex. C-5 was a decision 
on jurisdiction and that not having been 
appealed against and there being no prayer 
in the plaint in the suit to set it aside 
it was final as regards himself and barred 
the present suit being converted into an 
execution application and that in either 
view, the suit viewed as an application for 
possession is out of time. Under s. 47 (21 
the Court is at liberty to treat a proceeding 
under this section as a suit or a suit as a 
proceeding but subject to any objection as 
to limitation or jurisdiction. It seems to 
me that here the plea of limitation must 
prevail. It is said that there are good grounds 
for excusing the delay and for allowing the 
matter to be converted into a proceeding. 
I am, however, unable to agree. I think that 
the suit being misconceived ab initio , the 
plaintiffs are not entitled to ask me in 
second appeal for such a concession as this. 
I, therefore, think that the appeal fails on 
all these grounds and must be dismissed 
with costs. 

v. n. v. Appeal dismissed. 

N. H. 

(9) 21 Jnd. Ca' 512. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 433 of 1924. 
February 24, 1925. 

Present:— Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Mukerjee. 

HARI MOHAN DALAL- 
Appellant 
versus 

PURENDRA NATH NAG CHOUDHURY 
and others— Respondents. 

Civil Procedure Code (Act V of 190$), s. 1,7 —“Repre- 
sentative , meaning of ■ -Mortgage, whether representa- 
tive of judgment-debtor— Bengal Tenancy Act (VI 11 of 
1885), ss. USA, 160 (g) — Rent suit by co-sharer land- 
lord, frame of— Patni mortgage executed for benefit of 
zemindar, whether protected interest. 

A person affected by a decree is a representative of 
the judgment-debtor within the meaning of the term 
as used in s 47 of the 0. P. C. Therefore, a mortgagee 
of a patni taluk is a representative of the patnidar 
against whom a decree for rent of the patni has beeu 
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obtained and is competent to challenge the execution 
of the decree. ( p. 956. col. 2.] 

It is of the essence of a suit under s. 14SA of the 
Bengal Tenancy Act that either the whole rent must 
l, e jTie or else the plaintiff must be unable to ascer- 
tain whether »r not the whole of the rent is due. For 
a suit to fall under the provisions of llial section it 
must be a suit to recover the whole i-f the rent due. 
[p. 957. col. l.j 

Where a mortgage of a patni taluk is created for the 
benefit of the :■ mi ndar, the mortgage is an interest 
which comes within the provisions of s. 1U0 (;/ 1 of the 
Bengal Tenancy Act anil is thus protected from 
annulment on a sale of the patni for arrears of rent, 
[p. 958. col. l.| 

Appeal against an order of the Subordi- 
nate Judire, Third Court, 24-Pergana9, 
dated the Gth December 1924. 

Mr. Basak and Babu Narendra Nath 
Dalai, for the Appellant. 

Babus Rupendra Kumar Mitter and 
Pramatha Nath Mitra, for the Respond- 
ents. 

JUDGMENT. 

Greaves, J.— This is an appeal from 
an order of the Third Subordinate Judge of 
Alipur dated the 6th of December 1924. For 
an understanding of the matters that 
arise in the appeal and the Rule it is 
necessary to state a few facts. Ona Raj 
Mohan Nag Choudhury was the owner of 
certain property. He died leaving a son 
Chandra Nath Nag Chcudhury who had 
married a lady named Nisadini. Chandra 
Nath had six sons one of whom named 
Bhupeudra Nath Nag Choudhury was dead 
at the time of the events hereinafter re- 
ferred to and his interest has passed to 
his son Chandi Charan Nag Choudhury. 
After the death of Raj Mohan who had 
left all his properties by Will to his 
grandsons, the sons of Chandra Nath, a 
suit was commenced for partition of the 
estate of Raj Mohan and for administra- 
tion thereof and a Receiver was appointed. 
In order to clear off the debts of Raj 
Mohan’s estate it was necessary to raise 
money in some way or other and the 
Receiver applied for and obtained an order 
for the sale of a portion of Raj Mohan's 
estate for the liquidation of his debts. 

Against that order an appeal was presented" 
to this Court and was numbered 385 of 
1913 and this Court decided that it was 
inadvisable to sell the two mehals in 
accordance with the order of the Court 
below and that it would be better that a 
patni lease should be created of these two 
mehals and of another ?ne/ial and that out 
of the selami to be paid by the patnidars 
the debts of Raj Mohan’s estate should he 



'JOU 


Daifi nfT Ti HARI M0HAN * DAI,AL v ' PPRRN ' DRA s-th choudhcry. (90 I C i!WW 
*" «— * — lwasput Up toauction s? 1 , this Objection must fail because tv. 


tn ti 1Q k • . > . * , up iu auction 

end, Yn?f v bldder and mutually Sur- 
Ra Vnh * v agl ° ne 0f th e grandsons of 

widow Na f’ \ nd Nisadini Dasi the 

S" 0 Chandra Nath were the highest 
bidders for the patm. The patni was to 
be gianted at an annual rent of Rs. 7, QUO 
and at a selam, I should mention that 
several strangers competed for the patni 
amongst others one Harendra Xath Ballav 
burendra Xatn XagChoudhurv and Xisa- 
dim Dasi being the highest bidders and a 
n "- a L ?1 ' llnlecl to them at a patni rent 
ot Ks. / ,000 and a stfami of Rs 1.82,000. 
Surendra and Xisadini had no money to 
pay the selami and accordingly they mort- 
gaged the patni to the applicant before 
us Hau Mohan Dalai in order to pav the 
selam. The mortgage included not merely 
the patm interest but also the zemindari 
interest of Surendra, Xisadini and Upendra 
Subsequently, Xisadini and Surendra failed 
to pay the patni rent and a suit was 
brought for the rent and a decree was 
obtained. In execution of the decree the 
decree-holders sought to bring the patni 
to sale and it is against the order for sale 
of the patni that this appeal has been pre- 
ferred by Hari Mohan Dalai the mortgagee 
of the patni interest and of a portion of 
the zemindari interest. He applied under 
the provisions of s. 47 of the C. P. C., to 
the lower Court asking for an order that 
the execution was legally untenable and 
that the property should be sold subject 
to the liabilities for his mortgage which 
amounted to a sum of over 3 lacs of rupees 
and in respect of which he has obtained a 
mortgage-decree. The Court below dis- 
missed the mortgagee's application on 
various grounds which are stated in the 
various orders which appear in the paper 
book and accordingly this appeal has been 
preferred. 

At the outset a preliminary objection 
was taken on behalf of the respondents 
that no appeal lay. The objection was 
based on the ground that the present ap- 
pellant before us, the mortgagee was not 
a party to the rent suit which had been 
brought by the zemindars for the patni 
rent and that he was not a representative 
within the meaning of that word and that 
accordingly he was not entitled to appeal 
to this Court. There is also a rule which 
was obtained by the appellant before us 
having regard to the difficulty that was 
felt on this point. We think, however, 


think that within the meaning of the 
decisions of this Court the appellant is a 

representative and, therefore, comes wilhin 

the scope of the provisions of s. 47 of the 
V,: , F - c - In the case of Ishan Cliunder 
oirkar v. Beni Madliub Sirkar (1), the 
matter was discussed by a Full Bench of 
this Court and according to the judgment 
of that Court a representative is a person 
who is bound by the decree and the learn- 
ed Judges further said that a person 
a (Tec ted by the decree was really a repre- 
sentative within the meaning of the term 
as ! ised bis. 47 and there is another case 
which has some bearing on the point, 
namely, the case of Srimati Nissa Bibi v. 
Radha Kishore Manikya (2). It was held 
in that case that the person to whom a 
transferable occupancy holding was mort- 
gaged before its sale in execution of a 
rent decree was a representative of the 
judgment-debtor within the meaning of s. 
244 of the C. P. C. We think, therefore, 
that the preliminary objection must fail 
and that an appeal is permissible to this 
Court. 

Xow various questions have been raised 
before us in this appeal It is not neces- 
sary, we think, to deal with all of them 
because we think that two points that 
have been urged before us really dispose of 
the matter. Firstly, it has been urged 
before us that this is not a rent-decree 
but is merely a money-decree. As against 
this we were referred to the provisions of 
s. 148A of the Bengal Tenancy Act and 
it was argued on behalf of the opposite 
parties that having regard to the words 
of that section and the decisions of this 
Court the decree passed was a rent-decree 
and it could be executed as such. Section 
148A provides that where a co-sharer land- 
lord who has instituted a suit to recover 
the rent due to all the co-sharer- landlords 
in respect of an entire tenure or holding 
and has made all the remaining co-sharers 
parties, defendants, to the suit is unable 
to ascertain what rent is due for the whole 
tenure or holding or whether the rent due 
to the other co-sharer-landlords has been 
paid or not owing to the refusal or neglect 
of the tenant or of the co-sharer-landlords, 
defendants to the suit, to furnish him with 
correct information such plaintiff co-sharer- 

(D 21 c. 62; 1 c. W. N. 3G; 12 Ind. Dee. (N. 8.) 
707. 

(2> 11 C. W. N. 312. 
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landlord is entitled to proceed with the 
suit for his share only of the rent. The 
Vakil for the opposite parties referred to 
us the plaint in the suit and to the 
allegations there made as showing that the 
suit fell within the exact terms of s. USA 
and we were referred to various decisions 
of this Court in support of this proposition 
notably to A ‘-undo Lai Choudhury v. Kala 
Chand Clioudhury (3), Brohmandan Natli 
. Deb Sirkar " v. Hem Chandra Hitter (4), 
Baikuntha Nath Sen v. Iiamapali Chatter jee 
(3), Profulla Chandra Chose v. Baburam 
Mandal (6), and Jagabundhu Nandi v. 
Abdul Hamid Mea (7). In all these cases, 
in some of which the suits were held 
to fall within the provisions of s. 148A 
and in others not, what were the neces- 
sary allegations in a suit of this nature 
were discussed and considered and it seems 
to us that for a suit to fall under the 
provisions of s. 148A it must be a suit 
which is to recover the whole of the rent 
due. It is true that some of the rent mar 
turn out not to be actually due as it 
may have been paid to some of the co- 
sharers. But it certainly seems to be of 
the essence of a suit under s. 148A that 
either the whole rent is due or else the 
plaintiffs are unable to ascertain whether 
or not the whole of the rent is due. Now 
it seems to us that the present case does 
not fall under any such principle. From 

the facts which I have already stated it 
appears that some of the zemindars were 
themselves patnidars and, consequently it 
was clear that no reut in respect of the 
patm was due to those zemindars who 
occupied the dual positions of zemindars 
and patnidars as well. Consequently the 
suit was not and could not be to the 
knowledge of the plaintiff in the suit-a 
suit for the whole rent in respect of a 
tenure or holding-and for these reasons 

we think that the suit does not fall under 

the circumstances of this case, which are 

« UR U v ree ;h S r Cia !' Under the Provisions of 
B. 148A, that is tosay.it follows that the 

decree which has been passed is not a rent 

decree within the meaning ofs. 148A but 
merely a money-decree which can only he 
executed as such. * y 00 

The second point which arise** 

(?) 0». 50; 15 Q. IV N 820 “ “ Whe ‘ 

4) 23 Ind. Cas. 981; 18 C. W. N mm 
© 43 Ind. Cas. 767; 27 O.L.J ioi 
ffi *“d. Cos. 1; 31 C. L. J. 462. 

y,si 1 2111 28 °- »• * m a. i. s. 
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ther the interest of the mortgagee here 
is a protected interest within the provisions 
of s. 160 (</) of the Bengal Tenancy 
Act or not. The opposite party says 'No'. 
The appellant before us says that'it is a 
protected interest under the provisions of 
s. 160 (g) of the Bengal Tenancy Act The 
sub-section provides that anv right or 
interest which the landlord, 'at whose 
instance the tenure or holding is sold or 
Ins predecessor-in-title has expressly and in 
writing given the tenant for the time 
being permission to create shall be deemed 

to be protected interest within the mean- 

ing of Ch. Xl\ of the Bengal Tenancy 
Act. Now I have already stated the circum- 
stances under which the mortgage was 
created It was created if I may “repeat 
what I have stated to preserve the property 
which formed Raj Mohan’sestate and to clear 
that property from debts and to prevent a 
sale of any portion of that estate. The 

° f p- h i 1S T C u° urt in A PP eal No. 385 

thVn 1 , 3 - i hlch 1 have referrec * states that 
the pat/u-lease was granted by the order 

of the Court and that it would be binding 

upon all the parties to the litigation and 

it directed that the patnidars who had 

borrowed the money for the purpose of 

paying the selami from the mortgagee 

should execute a mortgage in his ffvSur 

t\u Tan , ge ? betweea t,ie Parties On 

Hmt 8 « the t °PP° 31te P art J- it is urged 
that so fax as tho mortgage i$ concernpd 

the plaintiffs in the rent suit are not in any 

way parties thereto or bound thereby and 
" e . referred to the terms of the pu? il 
and to the mortgage itself. We were fm-I 
ther referred to the fact that the pat ni rent 
was a sum of Rs. 7,000 and that ove r and 
above the patni rent the collections from 
the mchals amounted to an nW,rw 0n i 
Rs 10.000 or Rs. 11,000 and we were f 
referred to the fact, which T iJvT . U \ er 
stated, that strange rs came 
bid for the patni and that it Z . it 
accident that in the end Nis^rlini j 

burendra happened to belhe highest S 

ders and that for the purpose of 
suit they should be treated as strand 8 

m "Tm ,° f thft faction W e S 
some difficulty in agreeing with ^ 

tention. It seems ifnsthft S ^ COa ' 

was created for the benefit of /f f® 80 

body oi zemindars and certainlv 'i’ b ° 0 
iffs in the rent suit. althnS ft® plaint ' 
not patnidars and were not partiesV’X* 
mortgage m any way, have 



Ma e mya V, 

by the creation of the mortgage and by 
the clearing of the estate from the debt's 
out of the money advanced by the mort- 
gagee. It seems to us, therefore, that the 
interest, that is to say, the mortgage in 
this instance, which has been created is 
an interest which comes within the pro- 
visions of s. ItiO (g). It was created by the 
order of the Court and with consent of all 
the parties to the suit and it seems inequit- 
able to say that it is not an interest which 
should receive the protection given to such 
an interest under the provisions of s. 100 
({/)■ We were referred to various cases 
dealing with protected interests and to 
the words which are said to be sufficient 
in a patni to bring an interest within the 
provisions of s. IGO (g). We do not think, 
however, that it is necessary to refer to 
the cases in detail because for the reasons 
which I have already indicated we think 
that the interest is a protected interest 
within the provisions of s. IGO (g) and we 
are fortified in this by the actual words of 
the patni which empowers (cl. 2) the patni- 
dar to exercise all acts of proprietorship in 
accordance with his own will, to transfer 
the patni and to do all other acts of proprie- 
torship. 

The result, therefore, is that the appeal 
succeeds and we hold that the decree 
obtained by some of the zemindars was 
merely a money-decree and not a rent- 
decree within the provisions of s. 148A and 
that the interest of the mortgagee is a 
protected interest within the provisions of 
s. ICO (g) of the Bengal Tenancy Act. The 
appellant will be entitled to his costs in 
this appeal which he will add to his mort- 
gage. We assess the hearing fee at 5 gold 
VLohurs. 

Let the record be sent down at once. 

Mukerji, J.— I agree. 

z. k. Appeal allowed. 


RANGOON HIGH COURT. 

Special Second Civil Appeal No. 407 

of 1924. 

March 20, 1925. 

Present .—Mr. Justice Lentaigne. 

MA E MYA and another— Plaintiffs— 

Appbllants 

versus 

U PE LAY and others— Defen dan ts— 
Respondents. 

Buddhist Law, Burmese— Inheritance — Orasa son— 
Death of mother— Re-marriage of father— Right of son 
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to claim \th share of jointly acquired property , nature 
<>f— Death of son— Right, whether heritable. 

1 nderthe Burmese Buddhist Law whilst an orasa 
son cannot claim a Jth share of the property jointly 
acquired by his parents merely by reason of his 
mother s death, the re-marriage of his father gives him 
a right to claim the ]th share, which lie would not 
have if his father did not re-marrv. This right of the 
orasa son is a vested right and if the orasa son 
after acquiring this right dies before obtaining pos- 
session of his 1th share, the right devolves on his 
heirs and legal representatives, [p. 961, col. 1; p. 9G2, 
col. 2.] 

Mr. Foucar, for the Appellants. 

Mr. On Pe, for the Respondents. 

JUDGMENT.— This is a second appeal 
against the judgment and decree of the 
District Court of Amherst, reversing the 
decree of the Sub-Divisional Court of 
Moulmein. The plaintiffs-appellants are the 
widow aud minor children of one Maung 
Po Min, who was the first-born child and 
eldest son of the defendant-respondent U Pe 
Lay and his wife Ma Thin. According to the 
plaint, the said Ma Thin died about ten 
years before the institution of this suit, leav- 
ing her surviving husband the defendant-re- 
spondent U Pe Lay aud five children, 
namely, the said Maung Po Min as the 
eldest child and described in the plaint as 
the “ orasa son " and four daughters— Ma E 
May, Ma On Myaing, Ma E Gywe, and Ma 
On Sein (who are not made parties to this 
suit). The plaint also stated that about 
eight years before the institution of the 
suit, the defendant U Pe Lay married a 
second wife Ma Sein ; and that the orasa 
son was alive at that time and survived 
this second marriage of U Pe Lay by about 
one year when the said Maung Po Min died 
leaving the plaintiffs as his heirs. The 
plaint further alleged that the old couple U 
Pe Lay and his first wife Ma Thin acquired 
the joint property specified in the plaint 
consisting of certain lands valued at 
Rs. 6,000. The claim of the plaintiffs was that 
on the death of his mother Ma Thin, Maung 
Po Min was the orasa son and that on the 
father l r Pe Lay taking a second wife eight 
years before the suit, the said Maung Po 
Min as the orasa acquired a vested right to 
one-quarter share of the said jointly acquir- 
ed property of his parents ; and that on the 
death of the said orasa about seven years 
before the institution of the suit, the said 
vested right of the orasa devolved on the 
plaintiffs as his widow and children. It 
was not alleged that the orasa son had m 
fact made a claim or an election to claim 
the said one-quarter share ; but the case 
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of the plaintiffs was based on the allegation 
that such share had become vested in the 
orasa son on the re-marriage of his father, 
and that, on the death of the orasa son, 
such right became vested in the plaintiffs 
as his widow and children. The plaintiffs 
had been permitted to sue in forma pau- 
peris and the prayer of the plaint was for a 
declaration that plaintiffs are entitled to 
one-fourth share in the properties describ- 
ed in para. 2 thereof and for partition and 
possession of the land. 

The defendant U Pe Lav contested plaint- 
iffs’ claim on three grounds : — (1) that the 
suit is premature ; (2) that the first plaint- 
iff, the widow of Maung Po .Min, has mar- 
ried again ; and (3) that if plaintiffs are 
entitled at all to any share, it is only to an 
one-eighth share of the joint estate. He 
also alleged that Ma Sein, his second wife 
was no longer his wife, but, as that issue 
was decided against him, it need not be 
considered further in this appeal. 

. The learned Trial Judge framed four 
issues— 

fl) whether the plaint is bad in law for 
mis joinder of parties : 

(2) whether the suit is premature or 
not ; 

(3) whether Ma Sein is no longer defend- 

?£ l ,s • V1 uf’ so \ how - at all, are plaint- 
iffs rights effected ? 

(4) what share, if any, are the plaintiffs 
Law? t0 UDder the Burniese Buddhist 

. ? I1 A* ? r - st isRUe - the lea med Trial Judge 
stated that it was contended bv the defend- 
ant that his other four children were 

?ff C M„Tivf artl l 8 that the Plaint- 
iff MaEMya should not join as plaintiff 

because she had re-married after the death 

of Maung p o Min. The learned Judge then 

s ated that the plaintiffs had specifically 

sta ed that they were suing only as heirs 

and legal representatives of Maung Po Min 

j ha f? m the estate > on account 
? h . tbe defe °dants remarriage; and that 

they aie not suing for their lights of in- 
heritance to the estate ; and on this ground 
he found on the issue in the negative. (I 

point out below that this is not in fact a 

- Shar ®’ buta claim of a 
different kind arising on the re-marriage of 

the surviving parent.) I have set out the 

?M B V !/ a uf 3 m? be( r ause 1 understand that 
it is admitted by the plaintiffs that if the 

case is decided against the plaintiffs on the 

warn question as to their right of suit for 
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full one-quarter share, then the suit must 
be dismissed and it will be unnecessary to 
consider what would be the right of ‘the 
plaintiffs as children of an orasa child 
claiming merely the ordinary preferential 
right of an equal share with each of their 
aunts. I understand that position to be 
admitted and I may add that neither side 
has addressed me on any of the aspects of 
the alternative case that would arise on 
such question or on the point as to whe- 
ther the four aunts would be necessary 
parties. 

On the other issues the learned Trial 
Judge decided in favour of the plaintiffs 
and holding that the re-marriage of the 
first defendant gave Maung Po Min the 
right to claim one-quarter share and that 
such right devolved on his heirs, he grant- 
ed the plaintiffs a decree as prayed with 
costs. 

On first appeal, the learned District 
Judge discussed the law very fully and 
holding that, though Maung Po Min had 
the right to claim one-quarter share on the 
re-marriage of the defendant, he died with- 
out making such claim and that the right 
did not devolve on his heirs. He allowed 
the appeal and reversing the decree of the 
Trial Court, he dismissed the suit with 
costs. 

The only point, therefore, for de- 
teimination on this second appeal is whe- 
ther that decision of the learned District 
i U <r ge A S correct; or, to put the question 

S' 1 ? ? e P0mts . f ° l r ^termination are 
firstly whether any right to claim a quarter 

fi f ed S iare ln the j° int eState 0f 

the parents was acquired by Maung Po 
Jim . b ?’ re, ] sou of such re-marriage of the 
surviving father and whether such right 
devolved on the plaintiffs as heirs of the 

«n d rPh j° n ,"’ ho bad survived his mother 
and had also survived the re-marriage of 

Ins father, but had omitted to claim such 
quarter share before his death. 

I must first point out that on the more 
recent decisions it is necessary to consider 
separately questions as to the meaning of 
the term orasa child and as to the share 

?» sf p 1 e * i , w , tad - 

V A 0 f ; * a »• ’ die*) a. i s. kV to 
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that Maung Po Min was technically an 
omsa child, because being the eldest-born 
child of the marriage, he had attained his 
majonty and otherwise become competent 
to acquire, and, therefore, did acquire, that 
status of orasa child during the lifetime 
of both parents: but he never in fact ac- 
quired what I may describe as the further 
right of the orasu child to claim the one- 
quarter share of the joint estate under that 
decision, because that right would only 
have been acquired by him on his father 
predeceasing his mother, and as his mother 
died first, no male member of that family 
could acquire such right to a quarter 
share. It is most important to keep the 
above points clearly in mind, because the 
claim which has been made in this case 
is really based on the use of the word 
“vested” with reference to the claim of an 
ora sa son to his one-fourth share as against 
his surviving mother on the death of the 
father who had predeceased the mother. 
Though the word "vested" was not used 
by the Privy Council, the share of the 
orasa child was described as a delinite 
one-fourth part of the estate, in terms 
which implied that it was a vested share, 
in a decision of the Privy Council in the 
case of Tun Thav.Ma Thit (2). In con- 
sequence of that decision the vesting of the 
right in the orasa son was recognized in 
t‘ e subsequent decision of a Bench of the 
late Chief Court in the case of Maung Pan 
On v. Maung Tun Tha (3) and certain as- 
pects of the right connected with and 
depending on this vesting of the right 
were considered in the decision of a Bench 
of this Court of which I was a member in 
the case of Arunachcllam Clietty v. Maung 
San Ngice (4). The decision that the right 
of the orasa child to the quarter share is 
a vested right suggests the question whe- 
ther the right to the quarter share does or 
does not devolve on the children of the 
orasa child even in the event of the death 
of the orasa child before the orasa child has 
made the claim to the quarter share. In 
this connection I must draw attention to 
the doubt raised on this point by Maung 
Kin, J., in the answer to the seventh ques- 
tion at page 248 in 11 L. B. R. and at page 

<21 38 Ind. Cas. 809; 9 L. B. It. 5C; 19 Born. ],. R. 
291, 13 A. L. J. 90; 32 Jl. L J. 71; 21 M. L. T. 97; 21 
C W. N. 527; 14 C. 379; 26 C. L. J. 169; 10 Bur. L. T. 
138; 41 I. A. 12 (P. C.). 

(3) 07 Ind. Cas. 709; 11 L. B. R. 292. 

[i) 83 Ind. Cas. 550; 2 R. 168; (1924) A. I. R. (R.) 
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718 of 2 Rangoon of the report of the de- 
cision in Maung Sin v. Mrs. Kirkwood (1; 
where he remarks: “Supposing the eldest 
born child dies after it became entitled 
to claim a quarter share under the circum- 
stances of the case, the question may arise 
whether his children will be entitled to 
claim the quarter share from their surviv- 
ing grand-parent. This question does not 
arise here and need not be answered." It 
appears that this question will be res Integra 
when it arises, but it is one which is direct- 
ly suggested by the authorities cited 
above. In the case now before me it might 
appear that we are not directly concern- 
ed with the question arising on these 
authorities as to whether such right of the 
orasa son to claim his quarter share against 
his mother could on his death devolve on his 
children; but the question arises indirectly, 
if it can be held on a parity of reasoning 
that the different class of claim which I 
will discuss below is a claim to a vested 
right. 

As pointed out above the claim which 
it is alleged that Maung Po Min had to 
one-quarter share on the re-marriage of his 
father was not a claim as orasa son aris- 
ing on the death of a parent; but it was the 
entirely different claim of the eldest son 
to a quarter share on the re-marriage of the 
surviving parent. 

The right to claim such quarter share on 
the re-marriage of the surviving parent 
was decided in the case of Maung Se.ik 
Kaung v. Maung Po Kyein (5), and was 
recognized by a Full Bench of the late 
Chief Court in the case of Sliwe Po v. 
Maung Bein (6). In the latter case, Hartnoll, 
J„ observed that because the eldest son 
had allowed the twelve years’ period to pass, 
he could not claim the one-fourth share 
and so it became irrecoverable and lapsed 
in his father’s estate; and that he could 
claim nothing further until his father died 
and then he would not claim as an heir 
entitled to inherit any portion of the estate 
consequent on his mother’s death, but as 
an heir to his father’s estate. In the 
case of Maung Nov. Maung Po Thein (7), 
May Oung, J., stated that he was in entire 
agreement with that statement of the law 
and that it followed in his view that the 

(5) l L. B. R. 32. 

(G) 27 Iud. Cas. G32; 8 L. B. R. 115; 8 Bur. L T. 
25. 

<7j 76 Ind. Cas. 612; 1 R. 363 at p. 363; 2 Bur. L. J, 
109, (1923; A, I. It. (It.; 239, 
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tight of the eldest son to claim a quarter 
share from his father on the latter’s re- 
marriage after his mother’s death is not 
a vested one; and then he went on to 
apply the same view to the claim, if any, 
of the kanittlia children. These remarks, 
however, were obiter, and the actual de- 
cision in that case was based mainly on 
the law of res judicata and on the decision 
that the kanittha children had no right 
to make the claim after the death of the 
surviving parent. 

The decision in Maung Scik Kaung v. 
UaungPo Nyein (5) was partially discuss- 
ed by Heald, J., at page 276 of the report 
of Maung Sin's case (1) in 11 L. B. R. 
and at page 753 in 2 Rangoon ; but 
the same question was again more fully 
considered by Heald, J., in the later case 
of Maung Shice Ywetv. Maung Tun Shein 
(8), where he discussed all the dham- 
mathals and other authorities at con- 
siderable length; and he came to the de- 
finite conclusion that the law is now settled 
that whilst an orasa son cannot claim a 
one-fourth share of the property jointly 
acquired by his parents merely by reason 
of his mother's death, the re-marriage of 
his father gives him a right to claim the 
one-fourth share, which he would not 
have if his father did not re-marry. This 
decision appears to me, when taken with 
the previous Full Bench decision and the 
decision in Maung Seik Kaung v. Maung 
Po Nyein (5) to make it binding on me 
to hold that Maung Po Min had acquired 
the definite right to claim the one-fourth 
share on the re-marriage of his father. 

The remaining question requiring con- 
sideration is whether such right to claim 
the one-fourth share has devolved on the 
plaintiffs, having regard to the fact that 
Maung Po Mm had not in fact made the 
claim before his death. I have referred 
above to the view expressed by May Oun" 
is ease of Maung No v. Maung Po 

1 /iein(7) that, on the remarks of Hartnoll J 
in the Full Bench decision in Shwe 'Po 
v. Maung Bein (6) the right would not be 
a vested right. I find that Heald, J , had 
also referred to this Full Bench decision 
in his judgment in Maung Sin's case 
(1) at page 283 of 11 L. B. R and at 
page 763 of 2 Rangoon where he savs 
that the Full Bench case of Since Po v 
Maung Bern (6) is interesting for the pur- 

18) 66 Ind. Cas. 538; 11 L. B. K.199. 
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poses of the present reference only, because 
its suggestion that the orasa has an option 
and can either claim the one-fourth share 
or wait till the death of both parents and 
come in with the other children, seems 
to have been since overruled by the Privy 
Council in the case of Tun Tha v. Ma 
Thit (2). This opinion was likewise obiter, 
but as I construe this remark, it means 
that the Privy Council, having held in 
Tun Tha's case (2) that the right of the 
orasa to the one-fourth share is a vest- 
ed right, have in effect overruled the 
previous decisions to the effect that the 
right was a mere option or right to elect as 
distinct from a vested right. 

The consideration of this point brings 
me back to the question whether on a 
parity of reasoning, the remarks and 
reasoning of their Lordships of the Privy 
Council can apply to the share arising on 
the re-marriage of the surviving parent; 
I think the remarks and reasoning can 
so apply. At page 56 of the report of Tun 
Thas case (2) in 9 L. B. R. it will be 
noticed that the Bench of the Chief Court 
refer to one question for determination on 
the appeal as being whether an eldest son 
must act with reasonable promptitude in 
exercising his “option” of taking one-fourth 
of his parents’ joint property on the death 
of the father, etc., whilst the contention 
that was rejected by the Privy Council 
was put in the different form as an election 
or a right to elect and on page 59 of the 
same report the Lord Chancellor states 
that, “Their Lordships do not think that 
it is desirable to express an opinion upon 
the true construction of r. 14. It is a 
matter that may arise for determination 
hereafter, and its determination is not 
relevant to the present question, because 
even assuming in favour of the respondents’, 
that the rights of the eldest son would 
change in the event of his not having 
segregated his one-fourth share before his 
mothers death, it by no moans follows 
that the right which he got under r 5 
was merely the right to elect within a certain 
limited period of time whether he would 
take the property or not. Their Lordships 
can find no ground whatever for the sug- 
gestion that he got anything under r. 5 
excepting a definite one-fourth part of the 
estate a right which he was at liberty to 
assert within any period that was not out- 
side the period fixed by Art 12^ a f 
Indian Limitation Act as the period within 
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which a claim must be made for a share 
of property on the deatli of the intestate." 
In other words, the use of the word "option" 
in this connection is misleading and does 
not mean a mere right to elect. Every 
person, who owns property or a share in 
property which has been in the posses- 
sion' of another person, has an option to 
.avoid asserting his claim, but that fact 
does not prevent the interest from being a 
vested one. 

If we apply these remarks to the case of 
the right to a share of one- fourth arising 
in favour of the eldest son on the death 
of the surviving parent, we also find either 
the word option or passages describing 
the right as if the claim to it were optional 
and 1 think that the option in that case 
likewise was not a mere right to elect, but 
was a very similar option to the option 
the orasa child to take a definite one fourth 
part of the estate. The reference to Art. 123 
of the Indian Limitation Act, 1908, does 
not affect the question, because, the period 
under that Article begins to run from the 
time when the share was payable cr de- 
liverable. The share would obviously not 
be a vested share prior to the re marriage 
of the surviving parent, but a reference 
to the enactments as to contingent be- 
quests should clear up any doubts arising 
under this head. 
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the decision of the Privy Council; and I 
must, therefore, hold that the right is a 
vested interest and right. That being so, 
I can see no reason why this vested in- 
terest and right should not devolve on the 
heirs and legal representatives of the holder 
of the vested interest or definite right to 
the one-fourth share. 

In this connection I have also consider- 
ed the question of the preferential right 
accorded by the dhammathats to the 
children of the orasa child. As pointed 
out in different passages in Mating Sin's 
case ( 1 ), this preferential right to an 
equal share with the younger uncles 
and aunts will be effective in cases where 
the orasa child though acquiring his status 
of orasa, subsequently predeceases both 
his parents. In such an event he obviously 
cannot acquire the one-fourth share either 
as orasa or in the other class of cases on 
the re-marriage of the surviving parent. 
That is one class of cases in which the 
preferential right clearly can come in. In 
the case of Maung Po Min, who, though 
an orasa child, had not acquired the right 
to the orasa 's share, the same position would 
have arisen, if his father 0 Pe Lay had 
not re-married prior to the death of Maung 
Po Min. That is another class of cases in 
which the preferential right of the children 
of the orasa can come in. I am not aware 


The fact that the right lapses after the 
twelve years, likewise does not make any 
difference, because the lapsing would be 
the same whether it was a lapsing of the 
right of an orasa child to take his orasa 
share as a definite one-fourth share in the 
joint estate, or whether it was a like failure 
to take the definite one-fourth share to 
which he had become entitled on the re- 
marriage of the father. Section ?S of the 
Indian Limitation Act, 1908, would equally 
apply and effect the extinguishment of 
the right in each case. The confusion 
which has arisen is the same in both classes 
of cases; and now that the Privy Council 
has finally decided the point in the one cla.'s 
of cases, it is, I think, the duty of the 
Courts to apply the like rule of construc- 
tion in the other class of cases, which is 
exactly similar so far as the question of 
an option or question of election comes in. 
Tor these reasons I agree with the obiter 
opinion of Heald, J., that the previous view 
that the right was mainly an option or a 
fjtcrc option was impliedly overruled by 


of any reason why these two classes of cases 
should not be the only classes in which that 
preferential right arises. If Maung Po Min 
had in fact claimed and received his one- 
fourth share before his death, it is clear 
that his heirs and legal representatives 
would have inherited that one-fourth share 
on his death. Likewise, once it is clear 
that his right to that one-fourth share was 
a vested right to a definite one-fourth 
share, I can see no reason why it snould 
not similarly devolve on his heirs and legal 
representatives. 

For these reasons I allow the appeal and 
I set aside the decree of the lower Appel- 
late Court; and 1 restore the decree of the 
bub-Divisional Court granting the plaint- 
iffs’ claim as prayed with costs in all three 
Courts. I also direct that the amounts of 
Court fees which would have been paid 
by plaintiffs in the Trial Court and also 
on the second appeal in this Court, if they 
had not been permitted to file the suit and 
this appeal respectively as paupers, shall 
be calculated and recovered from the de« 
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fendants and that such amounts shall be 
a first charge on the subject-matter of the 
suit. 

Z. k. Appeal allowed ; 

Decree set aside. 


ONKAR !>. DHAK S1N0H. 

; shall be ORDER.— In Civil Suit No 81 of 1906. 

ter of the one Dhansingh obtained a mortgage-decree 
for sale of the mortgaged house, on 16th 
nii^rrd- December 1916. That decree was made 


final on 20th October 1917 as against 
thp rlafonrlant Martand who was a 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. 107 of 1921. 

October 24, 1921. 

Present:— Mr. Kinkhede, A. J. C. 

ONKAR— Applicant 
versus 

DHAN SINGH and others— Non- 
Applicants. 

Ci.'il Procedure Code (.let l’ of lt>dS),.i. I to, P. XXI. 
r. 80— Execution sale, setting aside nf —Interest in 
property —Title negatived previously - Locus standi of 
applicant— Refusal to entertain application -Revi- 
sion. 

Order XXI, r. S9 of the C. P. C. of 1908. lias wider 
scope than s. 310A of the old Code for which it has 
be.'n substituted, and the right to make a deposit tus?t 
aside an auction sale, is not now restricted to the 
judgment-debtor alone. |p. 005, col. 1 ] 

Til? words ‘ owning such property" in O. XXI, r. S3, 
C. P. C., cannot be divorced from the re*t of the 
clause sj as to read them independently of the ex- 
pression “by virtue of a title acquired before such 
sale" as if they, as also the other words “holding an 
interest therein,” stand by themselves and are not 
controlled by the aforesaid expression, [p. 965, col. 2.) 

The applicant under O. XXI, r. 89, C. P. C\. must 
be a person who can even at the date of his application 
be proved to be a person either owning the property 
or holding an interest therein by virtue of a title, and 
further the title must he a pre-existing title, that is, a 
title acquired before the auction sale. (p. 9CS, :ol. 1.1 

If in an objection to attachment in execution of a 
decree preferred by a person, as also in the declaratory 
suit following the order therein, the title of that person 
to the property is negatived, he has no right to 
make an application to set aside the auction sale In- 
itiating a deposit under O. XXI, r. 89 of the C. P. 0. 
[p. 967, col. 1.] 

An auction-purchaser is entitled to take advantage 
of an adjudication in the objection case, as also in the 
regular declaratory suit. [p. 9G6, eol. 2 ] 

Where a Court refuses to entertain an application 
under O. XXI, r. 89 of the C. P. C./ on the 
ground that the petitioner has no (ocim standi, it is a 
casa where the Court fails to exercise a jurisdiction 
vested in it by law within the meaning of s. 115 of the 
Code and the High Court can interfere in revision in 
such a case. [p. Si67, col. 1.] 

Civil revision against an order of the 
District Judge, Nimar, in Miscellaneous 
Civil Appeal No. 18 of 1923, dated the 
7 th February 1924. 

Dr. H. S. Gour and Mr. IV. R. Puranik, 
for the Applicant. 

Sir B. K. Bose, R. B., N. G. Bose , Messrs. 
P. N. Rudra and Fida Hussain, for the 
JSfon-Applicants. 


mortgagor in the case. The decree- 
holder on 8th August 1918 applied for a 
personal decree for the balance under 
O. XXXIY, r. 6 of the C. P. C , and accord- 
ingly on 28th September 1918 a money- 
decree was passed against Martand for 
Rs. 475-2 0 inclusive of costs. In execution 
of this decree a 3V pies share of Mouza 
Ichhapur was attached as belonging to the 
judgment-debtor Martand. One Oukar 
claimed to lnve purchased the said share 
from the judgment debtor as per sale-deed, 
date 1 30th October 1918. which was regis- 
tered on 5th December 1918, the presenta- 
tion being also on tint day. The objection 
was disallowed by the Executing Court on 
28tb June 1919 on the ground that the 
sale was not genuine and for consideration 
and tint possession never passed to the 
objector. The unsuccessful claimant there- 
upon instituted Suit No. 89 of 1919 under 
O. XXI, r. 63, C. P. 0., against the attach- 
ing creditor and also joined the judgment- 
debtor as a co defendant, for setting aside 
the summary order in the objection case. 
The suit was filed on 2nd September 1919. 

As the property wa3 in the meantime 
advertised for sale and going to be sold 
in execution of the said decree on 14th 
October 1919, Onlcar obtained an injunction 
for staying the sale. The case was then 
fought on the merits between the claimant 
and the decree-holder. The judgment- 
debtor Martand supported Onkar’s title 
based on the sale. The decision in the 
regular suit confirmed the decision in the 
objection case and accordingly the suit 
was dismissed on 31st March 1920 by the 
Munsif, Burhanpur. The appeal preferred 
by Onkar also failed on the merits on 
8th September 19.0. I have, therefore, be- 
fore me a clear finding by the District 
Judge, Nimar, that the sale in Onkar’s 
favour “was not bona fide and for valuable 
consideration, but that it was executed 
with a view to defeat” the decree-iiolder’a 
claim. To this decision also the judgment- 
debtor Martand was a party. The cloud 
that was cast upon the title of the judg- 
ment-debtor Martand by the sale-deed 
dated 30th October 1918, thus disappeared 
on 8th September 1920, The result wag 
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that the property could be sold as the pro- 
perty owned and possessed by the judgment- 
debtor free of all claim by the objector 
on the basis of his title as an alleged pur- 
chaser. 

The usual C Form was prepared and sent 
to tne Collector on 17th December 11)21 for 
execution and sale of the property. On 4th 
July i922 Onkar applied for permission 
to deposit the amount of the decree for 
payment of the decree-holder, as the Col- 
lector had fixed a date for sale. The 
permission was granted without issuing 
notice to the decree-holder or judgment- 
debtor. The judgment-debtor thereafter 
moved the Court to discharge that order 
and to return the deposit, ana the decree- 
holder also joined with him in asserting 
that Uukar had no right to deposit the 
money. The order was discharged and ttie 
judgment-debtor s application was allowed. 
A liesh C Form was prepared and sent to 
the Collector (the former C Form having 
been tiled and sent to the Kecord Room 
by him). Onkar was thus ordered to take 
back Ins deposit on 2nd December 11)22. 
It does not appear from the record as to 
what action was taken on that C Form. 

On 27th January 1923 the decree-holder 
again moved the Executing Court to execute 
its decree in Suit No. 84 of 11)16. On the 
Court being satisfied that the property 
was under attachment an order for sale 
was passed and the sale was held in due 
course on 2nd November 1923 the afore- 
said malguziri share alone having fetched 
Ks. 1 ,'J-U as the price thereof. One Pn- 
chand was the auction-purchaser. Onkar's 
sale was for Rs. 5UU for the malguzari share 
and the house. 

With a view to prevent the sale from 
being confirmed in favour of the auctiou- 
purcnaser, Onkar made an application on 
loth November 1923 for depositing the 
amount of the decree and the a per cent, 
commission payable to the auction-pur- 
chaser, under 0. XXI, r. 89 of the C. P. C. 
To this application the decree-holder, judg- 
ment-debtor and the auction- purchaser 
me parlies. '1 he Court ordered the deposit 
to be accepted and fixed the application 
for hearing for 8th December 1923 for 
which date notices were issued to the afore- 
said parties. It does not appear from the 
pioceedings that any formal pleadings were 
recoided in answer to the application, but 
the decree-holder, judgment-debtor as well 
&s the purchaser all opposed it oa the ground 
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that the application couldbe made only by a 
person interested in the property and that 
the applicant Unkar had no interest in the 
property as decided between him, the decree 
holder aud the judgment-debtor. The 
Court thereupon found that the applicant 
cannot be said to own the property sold in 
auction and accordingly disallowed the 
application and ordered the depcsit to be 
returned to him and confirmed the sale in 
favour of the purchaser, and struck oil the 
execution pioceedings as fully satisfied. 
Against tins order Onkar went up in appeal 
to the Distiict Judge, Nimar, who held 
that the decision in tne suit under 0. XXI, 
r. 63, C. P. C. was res judicata not only 
between Onkar and Dnansingh the decree- 
holder, but also between him and Martand 
the judgment- debtor. He also held that 
“the genuineness of the transaction was 
definitely put in issue and it was found 
that the transaction was a bogus one and 
made with a fraudulent purpose ; that is to 
say, it was decided that it could convey no 
title.” With regard to the maintainability 
of the application under 0. XXI, r. 89 of 
the 0. P. 0., his view is expressed in these 
words:— “It has been held by a competent 
Court that the appellant Onkar had not 
acquired the title which he now alleges. 
Consequently he is not the person entitled 
to apply to have the sale set aside. * * * 
Onkar brought a suit to declare his title 
to the property and it was decided that he 
had no tine to the property and having no 
title he cannot make an application under 
O. XXI, r. 89." In this view the District 
J udge confirmed the order of the first Court 
refusing to entertain the application. 

It is against tnis order dated 7 th February 
1924 that Onkar has preferred the present 
civil revision petition under s. 115 of the 
0. P. 0., aud challenges the correctness of 
the decision on every point decided against 
him. His learned Counsel contends that 
although he is not a person ‘owning’ the 
piopeny, he is still a person "holding an 
interest iheiein" by vmue of the title ac- 
quired before the execution sale, within the 
meaning of O. XXI, r. 89, sub-r. (1), C. P. C., 
and that in rejecting his application the 
Courts below have refused Jo exercise 
a jurisdiction vested in them by law, and 
that consequently interference in revision 
with the decision is absolutely necessary. 
To this the non-applicants’ ieply is that 
this Court should not interfere in revision 
in a matter which is concluded by a pr^ 
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vious decision between the parties bo far 
as the applicant’s title is concerned, and as 
the decision sought to be revised does not 
disclose a failure to exercise jurisdiction. 

Two points, therefore, arise for considera- 
tion: 

(1) As to whether 0. XXh r. 8!), sub-r. (1), 
P- C., has been rightly construed ; and 

. (-) whether any question of jurisdiction 
is involved ? 

I will discuss these points in the follow- 
ing paragraphs and show that the con- 
struction put by the District Judge is 
correct, and that although I have jurisdic- 
tion to interfere under s. 115, C. P. C., no 
case for interference has been made out by 
the applicant. 

I will first take up point No! 1. The 
mam object of enacting s. 310-A of the old 
0 . 1 . (y. was to enable the judgment-debtor 
to prevent his property from being sold 
below the market-value. Difficulties were 
however, experienced in actual practice, and 
it was thought expedient to hold that the 
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tion and intended to pass no title but to be 
fraudulent in its nature, as stated above. 
Dr. Gour, for the applicant says that the 
only effect of the decision both in the ob- 
jection case and in the regular suit (which 
is only a continuation of the objection pro- 
ceedings, or as it were, an appeal in the 
form of a suit) was to negative his right to 
obtain an absolute release of the property 
from attachment without payment, as an 
owner thereof, but that does not affect 
any lesser 'interest' he may hold in it, at 
least, as a trustee, or a bogus purchaser for 
only an inadequate consideration, or a mere 
charge-holder, and that as such he can 
assert that he is ‘a person, holding an 
interest' in the property, which entitles him 
to obtain the release on payment or deposit 
of the decretal amount and the auction- 
purchaser’s commission, and thus 
prevent the sale of the property being 
confirmed. In other words, he argues 
that he has a right to prevent the property 
from being sold as the property of the 

nulrrmanf >-] sn.% .1 * „ < « « • 


, . OU1U tlo lilt) UiUPeilV OF thP 

holdine evellTi be . extended to P^ons judgment-debtor and from going out of his 

an owjfer like , mtere f ‘Jan that of own or judgment debtor’s hands to a 

example, a ^ ^ aUC “ 0n haS felch ' 

member of the Mitakshara joint family or 
a lessee or a person in reversion and so on. 

Some Courts upheld their right while others 

Tn d p«?* j, ?r lffe i. re « l . t views tllus Prevailed. 

LKnf Sn ' ,jha T ’ Nab °0opal Chat- 

immnvpnli he WOrds “ an y P erson whose 

"B ”3 0 A , has been sold " in 

th , e o d Code were considered 

fltrueffo V,’ ' C aSt,C l ° admit a Wider con ' 

Sr! lJ e,ng P 'u T them 60 ®s to include 
. person, who lias an inteiest in the 

property m question whether qualified 

t °, r absol,,te ’’ The necessity fo^ 

f w?d«r t i 1 fri!i 0Wer i 0f making a de Posit to 

flict d of & - nd PUt a Stop t0 lhe con - 
t h 1 T • ( ? eci310ns was recognized bv 

the Leg^leture and the law appeared 
in the, form of r. 89 of the new 
Code m p laC e of a . 310-A of the repeal- 
y- This would show that the ri^ht 
? ft make , tbe de P° s it ^ not restricted undeJ 
the new Code to the judgment-debtor alone 
The sole question, thereforej ^ne- 
ther the words any-person either owning 
such property or holding an interest the rtf 

flSlA" p V1 '. tUe .i? f a title ac 9 u ired before such 
sale cover the case of the nr#»«pnt or \ 

? e t f an8 u Ction in whose favour 'has 
been found to be bogus without- nnnc'i 

(1) 29 C. 1 at p. 1 3 ; 5 O. W. J « (F. ST*** 


ed nearly four times the price which the 
applicant Onkar is alleged to have paid as 
consideration for the sale to the judgment- 
debtor. The latter, therefore, naturally sup- 
ports the auction and gives a go-by to the 
private sale in favour of the applicant. To 
uphold the applicant's contention would be 
to put premium on fraud besides encourag- 
ing officious interference with the affairs of 
a judgment-debtor who does not care to 
have it, but on the contrary strenuously 
opposes it, and that too at the instance of a 
person proved to be a mere volunteer. 

Moreover, there is a fallacy in the above 
argument. It lies in the fact that the words 
owning such property” are sought to be 
divorced from the rest of the clause, and to 
read them independently of the expression 
by virtue of a title acquired beforesuch sale” 
as if they aa also the other words “holdimran 
interest therein" stand by themselves and 
are not controlled by the aforesaid expres- 
sion by virtue of a title acquired before 
such sale used in r. 89- of the snid Order 
It has been pointed out in Pamlurung 
Laxman v. Govinda Dada (2) that there is 
no reason to limit the words “by virtue nf 
a tit e acquired before such sale” to the 
words “holding an interest therein" so as 

(2) 37 lad. Cos, 211; 40 B. 557; 18 Bow. L. R. 571. 
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to read the first clause “owning such pro- 
perty as if it stood by itself. The Patna 
High Court has also in Dhanuanti Kuerx. 
oheo Shankdi- Lall(3) taken the same view. 
1 he Madras High Court also has similarly 
accepted as correct the interpretation put 
by the Bombay High Court on the said 
words and overruled the contrary view 
which was held in the rulings in Anantha 
Lakshmi Ammal v. Sankaran Xair (4) 
and Subba Rayudu v. Lakslnni X a rasa m ma 

(5) as will be seen from the Full Bench 
decision of Sundaram v. Mamsa Mavuthar 

(6) . Oil the same princible, I say, there is 
no reason to lead the words “having an 
interest therein" as if they are unconnected 
with or uncontrolled by the words “by 
virtue of a title acquired before such sale". 
So then, it is clear that the applicant under 
0. XXI, r. 89 of the C. P. C., must be a 
person who can even at the date of his 
application, be proved to be a person, 
either owning the property or holding an 
interest therein by virtue of a title; and 
further that, that title must have been a 
pre existing title, that is tosav, a title ac- 
quired before the auction-sale. It must 
not be a title once vesting, or sought to be 
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right of Onkar to make the application in 
his capacity of a person either owning the 
properly or holding an interest therein 
must be deemed to have been completely 
negatived long before the date of his ap- 
plication. The very basis of the right to 
apply being thus absent, the application of 
Onkar, under r. 89 aforesaid, was rightly re- 
jected as not maintainable under law. The 
District Judge's finding quoted above 
clearly shows that Onkar had not the title 
in virtue of which he could assert either 
ownership or interest in the property sold 
by the auction. That an auction-purchaser 
is eniitled to take advantage of an adjudica- 
tion in the objection case and also in the 
regular suit is clearly established : see Velu 
Padayachi v. Arumugam Pillai (7) and 
Singariah Chclty v. Chinnabbi (8). 

Reliance was placed on Dulichand v. Ram- 
kishan Singh (9), Jagdeo Narain Singh v. 
Rajah Singh (10) and Maharana Shri Jas- 
vat Singji Fitesingji v. Secretary of State 
for India (11) as supporting the applicant’s 
right to deposit the decretal amount with or 
without protest as it were, in order to 
avert the confirmation of a sale already 
held. In the case of Dvlichand v. Ramkishen 


established and already negatived, or de- 
clared in a Court as non-existent. If the 
very title be wanting or not subsisting, nei- 
ther the alleged defunct owneiship nor the 
alleged 'holding' of the ‘interest’ sometime 
in the past, is of any avail. The use of 
the words ‘owning' or ‘holding’ in the 
above expressions indicates a presentsubsist- 
ing ownership or interest in the applicant, 
at the date of his application. In the case 
before me the applicant's so-called interest, 
whether it be that of a trustee or of a 
bogus purchaser or of a mere charge-holder, 
is derived from, or at any rate is sought to 
be based upon, the alleged purchase dated 
30th October 1918, and not independently 
of it. But the decision in the claim or 
objection proceedings as also that in the 
suit brought under O. XXI, r. 63, of the 
C. P. 0., as also the order dated 2nd 
December 1922 passed on the judgment- 
debtor’s application, have one and all knock- 
ed that title on its head, and the so-called 

(3) 51 Ind. Cas. 873, 4 P. L. J. 310. 

(4) 18 Ind. Cas. 579; 24 M. L. J. 205; 13 M. L. T. 
123; (1913) M. \\\ N. 101. 

(5) 22 Ind. Cas. 193; 38 M. 775; 15 M. L. T. 98; (1914) 
M. W. N. 147; 1 L. W. 59. 

(0) 03 Ind. Cas. 937; 10 M. L. J. 497; 13 L. W. 498; 
29 M. L. T. 2G9; (1921) M. W. N. 272; 44 M. 554 
(F. 13.). 


Singh (9), the deposit was made after the 
sale was ordered but before it took place 
and in order to prevent that sale, and not 
after the decision of the regular suit. The 
peison depositing the amount in that case, 
asalso in Kanhaya Lai v. Rational Bank of 
India (12) had a subsisting interest of his 
own to safeguard by the said deposit. No 
regular suit was in fact filed in the earlier 
case of Dulichand v. Ramkishen Singh (9) 
under s. 282 of the old Code. Similarly in 
Jagdeo Narain Singh v. Rajah Singh (10), 
the deposit was made after the claim 
was disallowed but before the sale was 
actually held in order to prevent the 
property from being sold. There also 
the person making the deposit had a sub- 
sisting interest admittedly. In the case 

(7) 5G Ind. Cns. 481; 38 M. L. J. 397 at p. 402; 11 L. 
W. 343; 27 M. L. T. 312. 

( 8 1 GO Ind. Cas. 780; 44 M. 268 at pp. 272, 273; 12 
L. W. 725; 28 M. L. T. 420; 40 M. L. J. 7; (1921) M. W. 
N. 33. 

(9) 7 C. G48; 8 I. A. 93; 4 Sar. P. C. J. 245; 5 Ind. 
Jur. 493; 3 Ind. Dec. (x. s.) 9GG (P. C.). 

(10) 15 O. G5G; 13 Ind. Jur. 217; 7 Ind. Dec. (X. s.) 
1021. 

(Ill 14 B. 293; 7 Ind. Dec. (x. s.) G59. 

(12; 18 Ind. Cas. 919; 40 0. 598; 17 C. W. N. 541; 
(19131 M. W. N. 406; 13 M L. T. 406; 11 A. L. J. 413; 
17 C. L. J. 478; 15 Bom. L. R. 472; 184 P. L. R. 1913; 
25 M. L. J. 104; 40 I. A. 56 (P. C.). 
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of Maharana Shri Jasvatsingji Fatesingji 
v. Secretary of State for India (11), no 
similar question was involved except that 
like all other cases the deposit was made 
under protest. In my opinion those cases 
bear no analogy to the case of an officious 
intruder like the applicant. 

On the whole then I agree with the Dis- 
trict Judge in holding that the applicant 
Onkar was not entitled to apply under 0. 
XXI, r. 89 (l)of the C. P. 0., rand that his 
application was rightly rejected. 

Since I hold that 0. XXT, r. 89 (1) afore- 
said has been rightly construed, there 
is no need for me to decide the question 
whether this Court can interfere with orders 
rejecting such applications on the revisions! 
side. I may, however, state that there is 
ample authority in support of the view that 
the High Court can interfere in revision in 
such cases. The decision of the Judicial 
Committee in Balakrishna Udayar v. Vasu- 
deva Aiyar (13) and the rulings of some 
other High Courts clearly recognize that a 
refusal by an Executing Court to deal with 
such a petition amounts to a non-exercise of 
its jurisdiction. The following decision ex- 
actly covers the point heforeme: Sunda- 
ram Mama v. Mavuthar (6), where it is laid 
down that ’ where a Court refuses to en- 
tertain an application under 0. XXI, r. 89 
of the C. P. C., on the ground that the peti- 
tioner has no lotus standi, it is a case where 
the Court fails to exercise a jurisdiction 
vested in it by law within the meaning 
of s. 115 of the C. P. C. and the High 
Court will entertain a revision in such a 
case.” Here on the facta the applicant is 
found to have no locus standi. There is no 

failure, therefore, to exercise a jurisdiction 
vested in the Courts by law. The jurisdiction 
has been rightly exercised. The revision 
petition, therefore, fails on its merits. 

For all these reasons I reject the petition 
with costs. Costs in the Courts below will 
be paid as already ordered. 

Q. R. d. Application rejected 

N. H. 


(13) 40 Ind. C*3. 650; 40 M. 793; 15 A. L J 61' 
P. L. W. 101; 33 M. I, J. 69; 26 0. L j u 3 
Bom.L. R. 715; (1917) M. W. N. 628; 6 L W j 
2a W.N. 59; 11 Bu, L. T. 48; 41 LA. 

(r . U). 


RANGOON HIGH COURT. 

Civil Miscellaneous Appeal No. 33 
ok 1925. 

March IS, 1925. 

Present:— Mr. Justice Heald and 
Mr. Justice Lentaigne. 

MAHOMED HUSSAIN— Appellant 

versus 

H003AIX IIAMADANEE & Co.- 
Respoxdents. 

Litters Patent (Rangoon), cl. what is 

— t)rder re/usinj to issue commission /or examina- 
tion of witness , whether judgment -Appeal, whether 
l ies. 

An or«Ier which does not affect the merits of the dis- 
pute between the parties by determining some right 
or liability which is in controversy between them in 
the suit is not a “judgment* within the meaning of 
the word as used in cl. 13 of the Letters Patent of tho 
Rangoon High Court. 

An order refusing to issue a commission for tho 
examination of a witness is a purely interlocutory 
order and is not a “judgment'' and is not, therefore, 
appealable under cl. 13 of the Letters Patent of tho 
Rangoon High Court. 

Appeal against an order of this Court on 
the Original Side, in Civil Regular No. 283 
of 1924. 

Mr. Rahman, for the Appellant. 

JUDGMENT.— In Suit No. 2S3 of 1924 
on the Original Side of this Court, appel- 
lant, who was defendant in the suit, ap- 
plied for a commission to examine a certain 
witness in India. 

Affidavits were filed by both sides, and 
the learned Judge, after hearing Counsel, 
dismissed the application. 

Appellant has filed an appeal against 
that order, but his appeal has not yet been 
admitted. 

His learned Advocate contends that the 
order is a “judgment" within the meaning 
of tint word in cl. 13 of tho Letters Patent. 

The meaning of the word "judgment" in 
that clause was recently considered by a 
Bench of this Court in the case of Mooljee 
Dharsee & Co. v.M.E. Moolla (1), and it 
was held that an order which does not affect 
the merits of the disputebetween the parties 
by determining some right or liability 
which is ia controversy between them in 
the suit is not a “judgment." As was re- 
marked in the case of Tuljuram Row v. 
Alagappa Chettiar (2), “An order refusing 
to issue a commission, however, serious the 
ultimate results to the party, is a purely 
interlocutory order and not a judgment 


, <}) I 8 hd-Cf- 74 °i 3 R. 255; 4 Bur. L. J. 61; (1025) 
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terminating a suit or other proceeding or 
affecting the merits.” 

y. e are, therefore, of opinion that the 
order in this case was not a “judgment” 
within the meaning of cl. 13 of the Letters 
Patent, and that no appeal lies against it. 

I lie appeal is accordingly dismissed. 

K< Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Pbtition No. 42(1 of 1923. 

April 14, 1925. 

Present .—Mr. Justice Srinivasa Ivengar. 
SRAMBIKKAL MALIAKKAL MOIDEEN 

KOYA AND ANOTHER— DEFENDANTS— 

Petitioners 

versus 

KATTAPARAMBATH MOIDEEN KUTTI 
HAJI and another— Plaintiffs 
—Respondents. 

Civil Procedure Code (Act V of ICtOS i, 0 . XX ,r.J, 
— Judgment of Small Cause Court Mere statement of 
all issues being found for plaintiff Judgment, whe- 
ther in accordance with law. 

It is enough if a judgment of a Small Cause Court 
sets out only the points for determination and the 
decision with regard to each separately. 

A judgment, however, which clubs together all the 
points arising in the case and merely contains a state- 
ment that all the issues are found in favour of the 
plaintiff is not a sufficient compliance with the pro- 
visions of 0. XX. r. I. 0. P. C. 

Komappa Kurup v. Wlayichettirhiar, 701ml. Cns. 
791; 43 M. L. J. 383; 13 L. W. 612; 31 U. L. T. 121; 
(1922) A. I. R. (M.) 360, referred to. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the Principal District 
Munsif, Calicut, in S. C. S. No. 408 of 1922. 

Mr. K. P. Iiamakrishna Iyer, for the Peti- 
tioners. 

Mr. T. S. Viswanatha Iyer, for the Re- 
spondents. 

JUDGMENT.— The judgment of the 
lower Court in this small cause case is an 
extremely unsatisfactory one. The learned 
District Munsif says that he finds all the 
issues for the plaintiffs. My attention has 
been drawn to the terms of 0. XX, r. 4 
and the decision of this Court reported as 
Komappa Kurup v. V elayichcttichiar (1). 
In that case Spencer and Krishnau, JJ., 
laid down that it was enough for a Small 
Cause Judge to follow the provisions of 

II) 70 Imi. Cns. 791; 42 M. L. J. 583; 15 L. W. «42 
51 M. L. T 124; (1922) A. I. R. (M.) 3G0. 
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O. XX, r. 4, cl. (1) and the learned Judges 
further proceeded to observe that they are 
unable to follow the line taken by Seshagiri 
Iyer. J., in kandasami Chetty v. Ramalinga 
Chctty (2). I should have been disinclined to 
interfere in this case if at any rate the 
District Munsif had, while setting out 
the points for determination according to 
him, at least stated his decision with regard 
to each separately. But when I find that he 
has clubbed them all together and made 
a statment merely to the effect that he 
finds all the issues in favour of the plaint- 
iffs, I cannot regard it as a compliance 
even with the provisions of 0. XX, r. 4. 
Taking one of the points for determination, 
namely, “did the defendant commit breach 
of contract as alleged by the plaintiffs” 
and taking the words of the District Munsif, 
the finding should be deemed to be that the 
defendants did commit breach of contract. 
It is not at all clear how the District 
Munsif found that the breach came to be 
committed by the defendants. This was 
not a case in which any time was fixed 
for the performance of the contract and 
the defendant, in his written statement 
set out that he was not only ready and 
willing to deliver to the plaintiffs the 
balance of the cocoanuts but that the plaint- 
iffs refused to accept delivery of the same. 
No doubt if the defendant was bound to 
perform the contract within a reasonable 
time and failed to do so, he would have 
been guilty of breach of contract. But 
that would undoubtedly be a point for 
determination and I see no indication 
whatever in the judgment that the atten- 
tion of the learned District Munsif 
was at all drawn to this feature of the 
case or that he came to any conclu- 
sion or decision with regard thereto. 
On the whole, I am satisfied that the judg- 
ment before me does not comply with the 
provisions of law and is also otherwise 
very unsatisfactory. I, therefore, set it 
aside and direct that the case be remanded 
to the lower Court for being disposed of 
according to law. If the parties desir6, 
they would be at liberty to adduce such 
evidence or fresh evidence as may be deemed 
fit. Costs in this Court will be reserved 
and be dealt with and disposed of by the 
lower Court as part of its order for costs. 

v. n. v. Case remanded 

N. M. 


(2) 59 Ind. Cos. 906; 12 L. W. 285 
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RANGOON HIGH COURT. 

Civil Miscellaneous Appeal No. 11G 

of 15)24. 

March 25, 1925. 

Present;— Mr. Justice Heald and Mr. 

Justice Lentaigne. 

MAUNG MYINT— Appellant 

VtTSUS 

OFFICIAL ASSIGNEE- Respondent. 

Presidency Toxons Insolvency Act till of 100'jx, 
ss. 15, 17,21 — Adjudication on petition of insolvent — 
Withdraxual of petition, whether can be a I lowed— Pro- 
cedure. 

A debtor who lias been adjudicated insolvent on his 
own Petition cannot, even with the leave of the Court, 
withdraw his petition. Section 15 (2) of the Presi- 
dency Towns Insolvency Act only applies to petitions 
that are pending before any order lias been made, and 
once an order of adjudication has been made, the 
debtor becomes an insolvent and remains so until the 
order of adjudication is annulled or he obtains the 
discharge, (p. «J69, col. 2.] 

Mr. Keith, for the Appellant. 

JUDGMENT. 

Lentaigne, J. — This is an appeal by 
an insolvent against an order passed by 
May Oung, J„ in the Original Insolvency 
Jurisdiction of this High Court dismissing 
an application made by the insolvent for 
leave to withdraw his petition in insolvency. 

An order of adjudication had previously 
been passed on the 28th April 1924 on the 
insolvent’s own petition under the pro- 
visions of the Presidency Towns insolvency 
Act, 1909. On the 9th June 1924 the 
insolvent had also previously applied for 
the annulment of the adjudication; and 
on the same day some creditors also 
applied for the annulment of the adjudi- 
cation; but on the 10th June 1924 such 
applications were dismissed on the ground 
that the case was not one within the 
provisions of s. 21 of the Act. 

On the 5th August 1924 the insolvent 
hied an application for leave to withdraw 
the application for the benefit of the Act 
and certain creditors appeared by learned 
Counse at the hearing of that petition on 
the 6th August and again pressed for 
the annulment of the adjudication, and 

u 7« a , 3 1 P ,°. mted . ? ut that the insolvent 
had filed lus petition in insolvency for the 

benefit of the Act after he had been 
arrested m execution of a decree of the 
Court, and that it would-be in the inter- 
ests of the creditors that he should be 
allowed to withdraw or that the adjudica- 
tion be annulled. This application for 
annulment was also rejected on the 
same grounds and the insolvent filed his 
schedule on the following day. 
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On the 8th August 1924 the insolvent 
renewed his application for leave to with- 
draw his petition for the benefit of the 
Act and this application purported to be 
made under s. 15, sub-s. (2) of the Act. 
After notice of this petition had been 
served on all creditors, certain creditors 
again appeared by Counsel on the 9th 
September 1924 and supported the applica- 
tion, and the attention of the Court was 
drawn to certain decisions under the 
Insolvency Statutes formerly in force. 

It was held that these decisions did 
not bear directly on the question under 
consideration and that s. 15 of the Presi- 
dency Towns Insolvency Act, i909, does 
not apply to a case where an order of 
adjudication has been made, because 
such a withdrawal with the permission of 
the Court could not remove the effects of 
the adjudication arising under the provi- 
sions of s. 17 of the Act, which would 
continue to operate so as to vest all the 
property of the insolvent in the Official 
Assignee and to debar creditors from 
proceeding against the insolvent’s property 
or instituting suits against the insolvent 
except with the leave of the Court. For 

these and other reasons the application 
was dismissed. 

lhe insolvent has now appealed against 
that decision, and the point for determina- 
tion is whether a debtor's petition for the 
benefit of the Act can be withdrawn even 
with th e Icaye of the Court after the order 
for adjudication has been passed 1 find 
that Macleod J., of the High Court at 
Bombay held lit re, Subrati Jan Moham- 
wicdfl) that a debtor who has been adjudi- 
cated insolvent on bis own petition can- 

™!i/ ve V Wlth . the leave of Court, 
withdraw Ins petition; that s. 15 (2) of the 

Presidency Towns Insolvency Act 1909 
only applies to petitions that are pending 
before any order has been made, as also 
does s. 13 (8) dealing with petitions by 
creditors; and that once an order of 
adjudication has been made, the debtor 
becomes an insolvent and remains so un- 
til the order of adjudication is annulled 
or he obtains his discharge; and that the 
Court can only annul the order of adjudi- 
cation under g. 21 of the Act if the Court 
is of opinion that the debtor ought not 
to have been adjudicated an insolvent 

Onnrt t0 , satisfa ^°n of the 

Couit that the debts of the insolvent 

(1) 20 Ind, Caa, 859; 38 B. JOO; 15 Bom. L. R 748 



V JF.THASAXO 

have been paid in full, and in the latter 
case the ‘debts" including a t least all 
debts actually and properly proved in 
bankruptcy, must have bee'n fully paid 
in cash. It was also pointed out that 
this section is the same as s. 35 (1) of 
the English Bankruptcy Act of 1883. 

I agree with that statement of the law 
so far as the point now before me is con- 
cerned. Sub-section (■') of s. 15 of the Pre- 
sidency Towns Insolvency Act, 1909, enacts 
that "a debtor's petition shall not, after 
presentation, be withdrawn without the 
leave of the Court." The words "after 
presentation" may appear unnecessary, be- 
cause no question of withdrawal could 
arise before a petition was presented, 
but the wording is analogous to the use 
of the words “ at any time after the insti- 
tution of a suit" in 0. XXIII, r. 1, 
of the C. P. C., and I do not think that 
in either case the withdrawal could be 
effected after the adjudication as an 
order of adjudication of insolvency in 
the one case or in the shape of a decree 
in the other case of a suit, so long as 
such adjudication continued in force. 
The fact that a withdrawal can be effected 
in an appeal from a decree does not affect 
this question, because the setting aside 
of the decree is necessarily presupposed if 
there is a withdrawal with the permission 
of the Appellate Court. Similarly I think 
that after an adjudication order had been 
passed, an annulment of the adjudication 
order would he necessary and is the only 
way in which a Court could effect this 
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• i is because they are not required 
in the case of a withdrawal before an ad- 
judication order has been passed, and that 
after the passing of the adjudication order, 
the right to apply for withdrawal is gone 
and the proper remedy is an application 
for annulment in a suitable case. 

I find also that in England under the 
later Bankruptcy Act it has been held 
that after an adjudication, except in the 
case of a scheme under s. 21 of that Act, 
there is no power to annul other than 
the express power conferred by the s. 29. 
The decision of Cave, J., in the case of 
In re Hester (2) is instructive and other 
authorities are cited in this connection 
at page 131 of the 12th Edition of Willi- 
am's Bankruptcy Practice. 

For the above reasons I think that the 
Court had no jurisdiction to allow the 
insolvent to withdraw his petition after 
the parsing of the adjudication order. 
I would, therefore, dismiss this appeal. 

Heald, J.— I concur. 

z. K. Appeal dismissed. 

(2) (1889) 22 Q. B. D. G32; GO L. T. 913; 6 Morrell 

n r 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Original Civil Suit No. 1285 of 1920. 
April 6, 1925. 

Present /—Mr. Rupchand Bilaram, A. J C. 
JEI'HANAXD and othf-us— Plaintiffs 


purpose. 

I also think that a consideration of the 
provisions of s. 17 of the Presidency Towns 
Insolvency Act, 1909, necessarily leads to 
the same conclusion. A mere withdrawal 
with the leave of the Court would not 
annul the application of the provisions 
of s. 17 of the Act, unless the adjudication 
were also annulled; and consequently the 
permission to withdraw would' be futile, 
and the insolvent would still continue to 
be an insolvent, his property would still 
continue to vest in the Official Assignee 
and no suit could be filed against him 
without the leave of the Court. Section 23 
of the Act contains express provisions as to 
what shall happen on annulment; but 
there are no similar provisions as regards 
what would happen on a withdrawal. I 
think that the reason for the absence of 
similar provisions in the case of a with- 


versus 

OHETITMAL and others— Defendants 

Civil Procedure Code (.lcf V of 1908), O. I, rr. /, 8, 
O. II, r. 8— Joinder of jiarties and causes of action — 
" Same act or transaction"— Partnership— Suit for 
dissolution of main and branch firms -Multifarious- 
ness, 

A suit for dissolution and winding up of a firm and 
its branch firm which consists of certain additional 
partners, who have no interest in the main firm, is 
bad for multifariousness. [p. 971, col. 2.] 

Parchomal Vasandmal v. Pamandas Alamchand, 4 
Ind. Cas. GOO; 3 S. L. R. 108, followed. 

Order I, rr. 1 and 3 of the O. P. O., apply to ques- 
tions of joinder both of parties and causes of action, 
[p. 972, col. 1.] 

Ramendra Nath Roy v. Brojendra Nath Pass, 41 
Ind. Cas. 944; 21 C. W. N. 791; 45 C. Ill; 27 0. L. J. 
158, relied upon. 

Umabai v. Bhavu Balvant , 3 Ind. Cas. 165; 34 B. 
35S; 11 Bom. L. R. 499 and Jankibai v. Shrinivas 
Gantsh Valsankar, 20 Ind. Cas. 533; 38 B. 120; 15 
Bom L.R. 684, not followed. 

Payne v. British Time Recorder Co., (1921) 2 K. B. 
1; 90 L. J. K. B. 415; 121 L. T. 719; 37 T. L. R. 
referred to. 



JETHAN'aN’D V. CBF/TtfMAL. 


fflO I. C. 1925] 



Under the present C. P. C. a plaintiff may not 
only join different causes of action against the same 
defendant or the same defendants when such defend- 
ants are jointly interested in all the causes of actions, 
as provided in 0. II, r. 3, C. P. C\, hut he may also 
join different causes of action against different defend- 
ants, provided he is able to bring his case within the 
purview of 0. 1, r. 3, C. P. C , under which it is 
necessary not merely to show that a common ques- 
tion of law or fact would arise hut that the right to 
relief in each case arises out of the same act or trans- 
action or series of acts or transactions, [p. 972, col 2.] 

Ordinarily in a suit for settlement of accounts of a 
dissolved partnership and of any sub-partnership in 
which there are additional partners, the act or series 
of acts which give rise to relief for settlement of 
accounts of the main partnership are not the same as 
those which give rise to the relief for settlement of 
accounts of the sub-partnership. Though some of the 
evidence in support of the plaintiffs contention may 
be common to both the causes of action, it does not 
thereby follow that there is a common question of 
fact involved in the two causes of action. Ip. 972, col. 
2; p. 973, co). l.J u 

Mr. Kimatrai Bhojraj, for the Plaintiffs. 
Messrs. G. A. Kikla and Kcwalram Jetha- 
navd, for the Defendants. 


in the name of Gulabrai Tarachand. It 
is said » that one of the activities of the 
Firm of Chetumal Murlidhar was that they 
carried on business in partnership with 
defendants Nos. G and 7 at Abaspur and 
other places in the name of Abaspur 
3 Co., and with the dissolution of the part- 
nership carried on in the name of Chetumal 
Murlidhar in May 1919 the partnership 
carried on in the name of Abaspur 3 Co., 
also came to an end. The plaintiffs, there- 
fore, now seek on behalf of this parent 
Firm of Lilaram Lakmichand for settle- 
ment of accounts of the two concerns. 
Defendents Nos 3 to 5 have been impleaded 
as defendants as they are said to have 
been unwilling to join as plaintiffs. 

Chetumal and Murlidhar who are the 
chief contesting defendants admit being 
sub-partners of the Firm of Lilaram Lakmi- 
chand during the year 1915, and perhaps 
a part of 1916, and to have done partner- 
ship business in the name of Chetumal 


JUDGMENT.-The only issue with 
which 1 am at present concerned is whe- 
ther this suit i9 bad for multifariousness. 
The plaintiffs have prayed for settlement 
of partnership accounts of two different 
concerns, the business carried on in the 
name of Chetumal Murlidhar and its branch 
business carried on in the name of Abaspur 
(3) Co. The plaintiffs’ case is that they 
and defendants Nos 3 to 5 carried on 
business at Karachi in the name of Lila- 
ram Lakhmichand. This was the parent 
firm. Plaintiffs Nos. 1 to 4 were its capita- 
list partners and plaintiffs Nos. 5 and G and 
defendants Nos. 3 to 5 were its workin" 
partners Defendant No. 3 is one Bulchand 
He is the brotherof Chetumal and Murlidhar 
who are defendants Nos. 1 and ? On 
March 16, 1915 the parent firm of Lilaram 
Lakhmichand took up defendants Nos 1 
and ■> as gumash'.a partners to carry on 
a separate business in the name of Chetu- 
mal Murlidhar. This business was to be 
chiefly done at Abaspur and was under 
the effective con tr 01 of Chetumal and 
Murlidhar. The activities of the Firm of 
Chetumal Murlidhar were various and it 
is said that the Firm of Chetumal Murli- 
dhar again in their turn entered into 
different sub-partnerships. Defendants 
No 6 are a firm carrying on business at 
Multan m the name of Gerimal Lakhu- 
mall. Defendants No. 7 are likewise an- 
other firm carrying on business at Multan 


Murlidhar. But they say that the partner- 
ship accounts for that period have been 
settled. They have denied the right of 
the plaintiffs to ask for settlement of 
accounts either of the business carried on in 
subsequent years in the name of Chetumal 
Murlidhar orof the business carried on in the 
name of Abaspur 3 Co., which l hey say was 
the business done by them on their own per- 
sonal account in partnership with defend- 
ants Nos. ti and 7 and in which the Firm 
of Lilaram Lakhmichand had no concern. 

It is not seriously disputed that the 
suit is based on two different causes of 
action. But it is contended that the 
accounts of the Firm of Chetumal Murli- 
dhar cannot be conveniently settled with- 
out a settlement of the accounts of the Firm 
of Abaspur 3 Co., and that there is a com- 
mon question of fact to he tried whether 
the b irm of Lilaram Lakhmichand were 
partners in both the concern and that, there- 
foie, this suit as framed is competent under 
U. 1, r. 3, C. P. C. 

In Parchomal Vasandmal v. Pamandas 
Alamchand (1), a Bench of this Court in its 
High Court jurisdiction held that a suit for 
dissolution and winding up of a firm and 
its branch firm which consisted of certain 
additional partners who had no interest 
in the main firm was bad for multifarious- 
ness. The plea that the accounts of the 
main firm could not be conveniently settled 

(1) 4 Ind. Cas. 600; 3 S. L. R. 108. 
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without settlement of the accounts of the 
branch firm did not find favour with the 

Court. This tuling is on all fours with the 

present case. 

Mr. Kimatrai has attempted to distin- 
guish this ruling on a two-fold ground, 
firstly, that the suit out of which this second 
appeal arose was instituted under the old 
Code and secondly, that this ruling loses 
sight of the provisions of 0. 1, r. 3, C. P. C. 
This appeal was decided after the present 
Code came into operation and the observa- 
tions of Crouch, A J. C., who delivered the 
judgment of this Court would show that 
in delivering his judgment he had in view 
the provisions of the present Code. At 
page 113* he states as follows: 

“But the one partnership was quite dis- 
tinct from the other. Several causes of 
action can only be joined when they are 
against the same defendant or the same 
defendants (s. 45 of the old C.P.CJ. and 0. II, 
r. 3 new Code). There is no justification for 
joining several causes of action against diff- 
erent defendants’ . 

The provisions of 0. I, r 3, C. P. C. were 
either not then pressed at the Bar or were 
considered by the learned Additional Judi- 
cial Commissioner as being limited by 
0. IT, r. 3. C. P. C. 

Though with all due respect for the 
learned Judge I am not prepared to accept 
the broad proposition that several causes of 
action can only be joined in the same suit 
when all the defendants are jointly inter- 
ested in them, I agree with the conclusions 
arrived at by the learned Judge that such 
a suit is not competent. Even if it were 
otherwise, sitting on the Original Side of 
this Court, 1 would be bound to follow this 
decision. 

1 would now give my reasons for arriving 
at the same conclusions. The effect of 
0. I, rr. 1 and 3 has been fully discussed 
by Woodroffe and Mukerji, JJ., in Ramendra 
Nath Roy v. Brojendra Natli Das (2) and it 
has been very rightly held dissenting from 
the view of Davar, J., in Umabai v. Bhavu 
Balwant (3) and Jankibai v. Shriniras 
Ganesh Valsankar (4), that 0. 1, rr. 1 and 3 
apply to questions of joinder both of parties 
and causes of action. With this view I 

(2) 41 In-1. Cas. 911; 21 C. W. N. 791; 45 C. Ill- 27 
0. L, J. 158. 

(3) 2 IncJ. Cas. 165; 34 13. 358; 11 Bom. L. R. 499 
(1) 20 Ind. Cas. 533; 38 13. 120; 15 Bom. L. R. 681. 
•Pa K e of 3 ». L. \i.-\Ed.\ 
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agree. Under the present Code a plaintiff 
may not only join different causes of aSi 

Snrll l f he I 2 3 ” 16 d ' feudant or the same 
defendants when such defendants are joinl- 

•' m f orest ed in all the causes of action as 
provided in °. II, r . 3, C. P. C„ but he may 
also join different causes of action against 
different defendants if he is able to bring 
Ins case within the purview of 0. 1, r. 3 
C. 1 C. As said by Mukerji, J., in the’ above 
case tiie determining factors applicable in 
such a case are “first, could the right of re- 
lief against the defendants be said to be in 
lespect of or arising out of (expressions ob- 
viously of wider import than relating to) the 
same act or transaction and secondly would 
any common question of law or “fact arise if 
separate suits were brought." Where a 
series of acts or transactions are relied on 
as giving a right to relief it would equally 
appear that the same series of acts or trans- 
action should give rise to the reliefs 
claimed against the different defendants, 
ihe word “same" which precedes the words 
act or transaction" equally applies to and 
governs the words “series of acts or trans- 
actions". Ordinarily in a suit for settle- 
ment of accounts of a dissolved partnership 
and of any sub-partnership in which there 
are additional partners the act or series of 
acts which give rise to relief for settlement 
of accounts of the main partnership are not 
the same as those which give rise to the 
relief for settlement of accounts of the sub- 
partnership. In the present case it is the 
plaintiffs’ case that the partnership in the 
name of Chetumal Murlidhar was formed 
at a different time and defendants Nos. C 
and 7 were not partiei to it. The sub- 
partnership of Abaspur 3 Co. was admitted- 
ly formed at a different time between the 
partners of the Firm of Chetumal Murlidhar 
collectively as forming one quasi entity and 
the firms of defendants Nos. 6 and 7 as 
forming other quasi entities. The activities 
of the two firms were separate and distinct. 
It would, therefore, follow that the first 
ingredient required by 0, 1, r. 3, C. P. C. is 
not fulfilled. Therefore it is hardly necessary 
to consider the second ingredient. Under 
this rule it is not enough for the plaintiffs 
to «how merely that a common question of 
law or fact would arise. For those words 
do not apply unless the right to relief in 
each case arises out of the same act or trans- 
action or series of acts or transactions. 
The two conditions are not alternative. See 
the remarks of Vaughan Williams, L. J., in 
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Stroud v. Lawson (5), on the construction of 
similar words used in 0. XVI, r. 1, Rules of 
the Supreme Court which refers to the 
joinder of different plaintiffs and causes 
of action and corresponds to U. I r 1 
C.P.C. 

It is also difficult to see how a common 
question of fact arises in respect of the 
two causes of action in the present suit. 
The fact that the Firm of Lilaram Lakhmi- 
chand on the one hand and Chetumal and 
Murlidhar on the other carried on business 
in the name of Chetumal Murlidhar does 
not by itself lead to the inference that 
Chetumal and Murlidhar in their indivi- 
dual capacity could not or did not enter 
into a partnership with defendants Nos. (i 
and 7 in the name of Abaspur 3 Co. With 
regard to each cause of action the plaintiffs 

will have to definitely prove who become 
partners in each firm. Though some of the 
evidence in support of the plaintiffs’ con- 
tention may be common to both the causes 
of action, it does not thereby follow that 
there is a common question of fact involv- 

o U * e l' v ? causes of action. Order I 
r. 3, 0. P. C. is the converse of 0. 1, r. 1, C. 
P. C. and if it be assumed that thissuit’had 
been instituted by defendants Nos. 1 and 2 
and No 6 and 7 against the Firm of Lilaram 
Lakmichand, i. e , the present plaintiffs and 
defendants Nos. 3 to 5 for settlement of 
accounts of the two partnerships of Chetumal 
Murlidhar Abaspur 3 Co., it cannot for a 
moment be asserted that such a suit would 
be competent under 0. I, r 1 CP C 
The provisions of O. XVI, r! i Mules' 
of the Supreme Court are wider than 

a’rdainHfft. ^ ^ 3 ' G F ; a " d =nablS 

a plaintiff to join any number of causes of 

?t C nT(,! 8 rr “ 6t ? lffere f nt defendants leaving 
? lscretlon of the ^urt to limit the 
plaintiff to- any one or more of the causes 

co T\ T e v - B,itish Time Iiecord ^ 

Co (b). But the powers under 0. 1, r 3 C 

P. C are not so wide and are co-extensive 
with those under O. I r. 1 C P 0 nr n 
X Yf’ \\ Rul f of Hw ‘Supreme Court 

nesi 10 The U nl l in. -ff 1 18 bad fo , r m,,lti ^rious- 
ness. The plamtiffs must, therefore, elect 

action 011 ° De ° f the two ca «ses oi 

P. n.A. Finding accordingly. 

*UT. 
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MADRAS HIGH COURT. 

Civil Appeals Nos. 314 and 315 ok 
February 13, 11)25. 

Present .-—Justice .sir Charles Gordon 
Spencer, Kt., and Mr. Justice Ramesam. 
Kl'PPUSW AMI HER and others — 
Defendants Nos. 1 tc Appellants 

versus 

B. RAJA RAJESWARA SETHUP VTHI 
alias MUTHURAMALINGA 
SETHUPATHI AVERGAL-Plaintiff- 

Respondent. 

n 1 1! ,l( r * c f — C ?". 1 P r,Jin b' c —Hcpudiation Ly one party- 
'T u y "/■ l0 , r ;P ud <“ le - executed contract 

r<,ad ** from intermediaie 

?- ,,npro ", ,ise w *‘ich linallv settles 
tli - ri e hts of ihc parties ami nothing more has to be 
done to give effect to it. the conduct of one of t 
part.es in .aet.ng ... a manner inconsistent with the 

*■£ 

e. ft 3 j U** 

L. J. 31; 31 I. A 103; 8 Sar * C J 677 P n a 
tinguished. C (P- C.), dis- 

A landlord made in favour of a n i 
and hereditary grant of a vil We ^ “ absoIu,e 

undue influence. The suit m dismiS " d t r 

was entitled to in the prior sui, 8 ; p . 975. ools ft.l 


of lSS^UieYan^-holdcrls entitled Act 

intermediate land-holder the whole of the tav ““ 

respect of the land held by him leV s h l f ^l t m 
assessable on the amount of the poruppu The ' " 
t.on period for a suit to recover it is iiv U,U ' 

under Art. 20 of Se-h., to the Limitation AcU^S: 

Ituj'suara Muthuramalinya Scthupathi v w a 

Str C;,s - l6S; ,j L - St: 

Appeal against the decrees nf th* n 
of the Subordinate Judge of Ramnft^ 

N - 33 S 

IhjaYytng^ 
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JUDGMENT.— These appeals arise 
out of suits, brought by the Rajah of Ram- 
nad to recover quit rent (or poruppu) as 
well as road-cess and rail-cess and muhamai 
from the defendants, who are in occupa- 
tion of the village of Xedunthulasi in 
Rajasingamangalain Taluk of the Ramnad 
District. 

Original Suit No. 33 of 1917 out of which 
A. S. No. 314 of 1922 arises, is a suit to re- 
cover what is due from the defendants for 
Fastis 1321 to 1325. This suit stood over 
for decision pending the issue of a suit (0. 
S. No. 157 of 1913) brought by the 
plaintiff for recovering possession of the 
village of Nedunthulasi, which he alleged 
had been obtained from his father as an 
absolute gift, free from all payments or 
liabilities through undue influence. The 
claim of the Rajah to recover the village 
from the possession of the defendants, was 
finally rejected by the judgment of the 
High Court in Ra ja Rnjeshwara Sethupathi 
Av&rgal v. Kuppusami l per (l). The deci- 
sion, to which one of us was a party, was 
dated 3rd May 1921. After this there was 
an attempt to obtain leave to appeal to 
the Privy Council, but leave was refused 
both here and in England. By our deci- 
sion, we held that the Rajah could not re- 
cover the village from the defendants be- 
cause he was bound by a compromise 
entered into during his minority by the 
trustee of his estate Venkatarangayyar 
and certain Nattkottai Chettis to whom the 
estate was leased. On September 17, 1894, 
the Rajah's father gave a 40 years’ lease to 
the first defendant of the village of Nadun- 
thulasi on poruppu (or favourable rent) of 
Rs. 801 in consideration of his having 
rendered services as a trusted gumashta 
of the estate. On 2nd June 1895, the 
plaintiff's father made an absolute and 
hereditary grant of the same village on 
sarvamanyam tenure, i. e., free from all 
liability for rent or tax. On 24th April 
1902 the Dewan trustee of the estate and 
the Chetty lessees entered into an agree- 
ment with the first defendant by which 
the first defendant obtained a permanent 
lease of the village on payment of poruppu 
at the rate of Rs. 402 a year instead of 
Rs. 801 fixed under the lease of 1894. The 
Dewan trustee gave up his intentions of in- 
stituting proceedings to set aside the gift 
of the property made under the sarva- 

m GS Ind. Cas. 352; 11 M. L. J. 471; (1921) M. W. 

722’ 
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manyam grant of 1895. Under this arrange- 
ment the defendants are bound to pay 
poruppu of Rs. 402-1-10 and mahamai and 
road-cess every iasli. 

The main defence, to these suits is 
that the plaintiff, having brought O. S. 
No 157 of 1913 to recover possession of the 
village, has shown his intention of not 
being bound by the compromise of 1902 
and that, therefore, the defendants are 
entitled to treat the agreement as being 
rescinded and to refuse to pay porupvu. 

Reliance is placed on cl. 13 of the agree- 
ment which runs thus:—" As an arrange- 
ment has been effected in this manner and 
this agreement entered into, the said Kup- 
puswami Iyer and his representative-in- 
interest, the said Dewan trustees Rao 
Bahadur Venkatarangayyar Avergal, and 
his representatives in interest and the said 
lessees and their representatives in-interest 
and the Rajah who gets the said samas- 
tlianam shall conduct themselves in ac- 
cordance with the provisions contained 
herein." 

In Srish Chandra lloy v. Banomali Roy 
(2), there was a compromise of a suit under 
which one parly acknowledged the title 
of the other as an adopted son and the 
other party promised to execute a lease of 
certain mouzas, and afterwards the former , 
party brought a suit to set aside the adop- 
tion and caused the other side to incur costs 
in litigation, and after having failed in 
this suit he sued for the specific perform- 
ance of the agreement. The learned 
Judges of the Calcutta High Court (Hill 
J., with whom was Brett, J ) held that 
the Court of first instance rightly exer- 
cised its discretion in refusing to grant 
specific performance in favour of one 
party whose previous conduct had amount- 
ed to an abandonment of the agreement 
sought to be enforced. On appeal to His 
Majesty, the Judicial Committee confirm- 
ed the decision of the Calcutta High 
Court. 

I think that there is a real difference 
between the facts of that case and the 
present one. The Calcutta High Court 
was dealing with a suit for specific 
performance, pure and simple. The 
present suit, which is before us in ap- 
peal, is a suit for recovery of rent by 
a landlord and the learned Judge in 

1 2) 31 C. 531; 8 C. W. N. 591: G Bom. L. R. 501; H 
M. L. J. 185; 2 A, L. J. 31; 31 1. A. 103; 8 Sar. P. 0. J, 
677 [t>. C-). 
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the Court below is mistaken when he 
speaks of it as a suit to direct the defend- 
ant to pay a certain amount. The suit 
would not be maintainable except on the 
footing that the parties are still in I he 
relationship of landlord and tenant. If the 
defendants had relinquished possession of 
the village or if the Rajah had ceased to 
be the owner of the estate, there could be 
no suit for recovery of rent. At the time, 
when the trustee of the estate and the 
first defendant settled their disputes by 
the agreement of 24th April ]'J02,the trustee 
was threatening to bring a suit to set aside 
the absolute gift of June 2, 1695. It was 
an amicable settlement of a disputed claim 
If the gift deed by the former Rajab had 
been declared in a suit brought for that 
purpose to be voidable owing to undue in- 
fluence, the defendant would still have had 

n o.\. 1 1. _ _ _ . . * 1 • » « 
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to pay poruppu under the terms of the 

agreement of 24th April 1902, as the plaint- 

ih had broken the agreement by briii <*- 

mg that suit. in that suit, howeve? 

ne,ll,er party was willing to abide by 

the compromise. The defendants relied 

upon the absolute gift made by the KajahS 

father and the plaintiff re 2i e d on tw 

gift being voidable on account of undue 

influence. In the decision of the suit, it was 

made clear that the contentions of neither 

party were correct and that both sides 

were bound by the settlement As the 

settlement was not an executory contract 

I am of opinion that the plaintiff is en- 

titled to sue to enforce its terms and that 

he is not disqualified by C n " d 

for a greater relief in 0. S Nn k- 

of 1913 as his previous claim ihnfhn 

entitled to porupp,, .Uhe rate o Rs Sol 
does nnf, r\s. oU4 


.paitAccMjuiij(jiumisea on tue under- 
standing that the first defendant should 
pay Rs. 402-1-10, as poruppu, i. e., about 
half the amount which he was paying 
previously. The agreement was not of 
the nature of an executory contract like 

S at ! br X S , h Lha . ndra Roy v. Banomali 
Hoy (2). Clause Mil of the agreement, 
referring to Act VIII of 1865, which was 
then the rent law in force, provides that 
no pattas or muchilikas need be execut- 
ed. The document was stamped as a 
permanent lease forarentof Rs.*402 and 

a , [onr ase n?L the rights under the gift deed 
of 1895. There was no defeasance clause 
providing for divestment of the rights in 
the event of either party breaking any of 
the terms of the agreement. The considera- 
tion was executed consideration, the trustee 
having abstained from bringing a 
smt for recovery of possession and the 
first defendant having agreed to pay 
poruppu of Rs 402 In Srish Chandra Roy 
Banomali Roy (2), there was a promise 
to exe cute a lease of the suit mauzas and 
in that respect, the agreement was execu- 
tory, but the settlement in the present 
case left nothing to be done by h ‘ 
parties in future except to pay and re- 
ceive poruppu at the rate agreed. 

No Wh 157 o h f e iqn ai ? tiff brought ' °- S. 
ft 0 '., 157 1913 to recover possession 

of the village the defendants, in their 

written statement para. 37, immediately 

W ted that they were no longer bound 


iimi in &nsh Chanrhvi r> 

Banom.ili Roy ( 2 , which was a ra= e of 
an executory contract and a C - a " e , 
specific performance, in Ganan S rj f ° r 
Krishna Venamma v. Karaparaiu 
Mukunda Row (3], where there ms 1“ 
promise which finally settled tl.l • u 
of the parties and nothing L i* h f ,s 

by this Court that tl l °, ,V Was held 
executant in acting in a manner^ ° f - he 

the 'other “ 0t 

aa 

In this view the lower p n ,„ ( 
in holding that the plaintiff 1 " >as nght 

a. u -jr3va si 

pendency of” O.T no 157^4 ^ 

13th M^y J as , decided^ 

tender payment a nd tli fe ? dant did not 
demand . it probably with the^V! did not 
if he accepted rent he u dea ’ lha * 
able to successfully not be 

ant's title. On one occasion fc d ,^ nd ' 

paid, not by the dpfAnri A ^ was 

friend named Venkata^ 

P) 4 M. Css. 303; 7 It. b. t. ^ ^ E *- X • 


9 ' 6 CHANNU D»TTA YYAS V. SWAMI GVaNNANDJI MAHARAJ. [90 I 0 19251 

and the evidence of the second defendant D. agreement or otherwise the nsare 
W • : No - !)• Tats payment will not allect the customary law of the place in respect Of the* persons 
rights of the parties since it was not a a “jj thtngs which it concerned, [p. 977, col. l V 

l er Kanhaiya Lai, J.-\ customary riel 


transaction between themselves. The fact 
remains, that during the pendency of the 
former litigation, the plaintiff was unwill- 
ing to receive and the defendants were 
unwilling to pay ( vide para. 5 of the plaint 
in 0. 3. No. 33 of 1917). 

Under these circumstances interest should 
not be charged until the former suit was 
finally decided by our decision in appeal 
on 13 th March 1921. 

The lower Court's decree will be amend- 
ed by allowing interest only from May 
14th, 1921. As regards road cess, the appel- 
lant claims that he is only liable to pay 
half the road-cess, but it is clear from 
s. 73 of the Local Boards Act that, as he 
is an intermediate land-holder, the land- 
holder is entitled to recover from him the 
whole of the tax paid in respect of the 
land held by him less half the tax assess- 
able on the amount of the poruppu. For this 
the limitation period is six years under Art. 
120, vide Rajeswara Muthuramalinga 
Scthupatiii v. Mahalinya Raju (1). The 
appellant's contention fails. 

Subject to the modifications above stated 
the appeals are dismissed with propor- 
tionate costs. 

v. n. v. Decree modified. 

n. 

!4, 52 Ind. Gas. 168; 9 L. W. 287; (1919) Jl. W. N. 
365. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1354 of 1924. 
July 17, 1925. 

Present:— Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

Pandit CHANNU DITTA ^^AS 
—Defendant— Appellant 
versus 

Ilis Holiness Sliree SWAMI 
GY A NN AN D J I MAMA KAJ— Plainti fp— 

Respondent. 

Easements Act (V of ISSJ ), s 2(b)-Customary 
right proof of-Appeal, second-Finding of fact 
involving conclusions of law, whether can l>c questioned 

- Appellate Court, duty of. 

A Court 'diould not decide that a local custom exists 
unless the Court is satisfied of its reasonableness and 
its certainty as to extent and application, and is 
further satisfied by the evidence that the enjoyment 
of the right was not by leave granted or by stealth 
or by force and that it has been openly enjoyed for 
such a length of time as suggests that originally by 


„ - — Luatuiiiiirv right mav 
ed from j , *™ emc ? t ° r T >rcsori Pt ion and may be deduc- 

nfirrnH } g ? d op V u us,:r - 1,8 existence mav be 
inferred from long enjoyment not exercised bV per- 
mission, stealth or force, [p. 979, col. 2; p. 980, col 1 1 

.inri.T K- n i° s . tatut0 T>' P enod of enjoyment provided 
during which, in order to establish a local custom 

must he proved that the right claimed to hare been 

co/°* J ' iaS ’ Ioca * cusl <>m, been so enjoyed, [p. 979, 

The finality given by law to a finding of fact arrived 

h *• a r our l °f a l } P ea l renders it necessary that 
the ImdjDg should be arrived at after due circumspec- 

m coi 1 ,e cxpressed in clear and dea,,i,e terms. ip. 

A party to an appeal is entitled to claim a clear, 
uefinite and speeilic linding on everv issue of fact 
raised in the case, and if the finding is vague, in- 
definite or ambiguous, it is but right to insist on such 
a finding being given or to send an issue back in order 
that the question of fact might be determined on find- 
ings adduced in a manner not open to misconstruction 
or doubt, [ibid.] 

While findings of fact cannot he questioned in 
second appeal, the soundness of conclusions drawn 
from any facts may involve matters of law and 
may he questioned in such appeal, [i&id.] 

Second appeal from a decree of the 
District Judge, Benares, dated the 9th of 
October 1924. 

Mr. N. P. Ashtliana, for the Appellant. 

Mr. P. L. Banerji, for the Respondent. 

JUDGMENT. 

Lindasy, J. -In my opinion this appeal 
fails in view of the findings of fact arrived 
at by the Court below. 

The question for decision was whether 
the Hindu # population of Benares, repre- 
sented by the defendant-appellant had 
acquired a customary right to use the pro- 
perty of the plaintiff for the celebration of 
the Ram Lila festival. It was alleged that 
the Hindus had a right to enter on these 
premises for a period of three days during 
the Ram Lila and to occupy them for the 
purpose of giving a dramatic j-epresenta- 
tion of certain incidents in the life of 
Rama. 

The plaintiff in (he suit purchased this 
properly in the year 1922 from Gopal Das, 
Raghuuandan Prasad and others in whose 
family it had been since the year 1854. 
This property consists of a garden enclosed 
by walls and inside the enclosure i6 a 
large garden-house consisting of a hall and 
some smaller rooms. 

The plaintiff alleged that there was no 
right on the part of the Hindu public to 
enter and occupy any portion of these 
premises for the purposes mentioned above, 
and he, therefore, asked for a declaration 
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“To my mind the evidence on the record 
does nothing more than prove that, as a 
result of the actors being allowed to sleep 
in the garden precincts, various episodes 
have from time to time been performed 
within the garden". 

That in my judgment is a clear finding 
that the entry upon, and use of, the pre- 
mises such as it was, was by leave granted 
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to this effect and also claimed an injunction 
restraining the defendant and those whom 
he represented from trespassing on his 
property. 

The Court of first instance dismissed the 
claim; the lower Appellate Court has re- 
versed the first Court's decree and has 
given judgment in favour of the plaintiff. 
Tho defendant now appeals. 

The law on this subject is laid down in 
Kuar Sen v. Mamman (1). This case is 
cited in the judgment of the lower Appel- 
late Court. I refer to a passage in the 
judgment which is to be found at page 92* 
and which reads as follows 
“In our opinion a Court should not decide 
that a local custom... exists, unless the Court 
is satisfied of its reasonableness and its 
certainty as to extent and application, and 
is further satisfied by the evidence that 
the enjoyment of the right was not by 
• leave granted or by stealth or by force, 
and that it has been openly enjoyed for such 
a length of time as suggests that original- 
ly, by agreement or otherwise, the usage 
had become a customary law of the place 
in respect of the persons and things which 
it concerned". 

The learned Judge applied the law thus 
stated to the facts as found by him, and 
he was of opinion that the defendant had 
failed to establish the existence of the 
customary right in the manner required. 
The J udge had clearly read and weighed 
all the evidence which had been adduced 
in the Trial Court. He began by finding 
that there was no proof of any dedication 
of the property to the uses claimed by the 
defendant although that was a plea which 
had been raised for the defence. He went 
on to observe as follows 
“With the oral evidence 1 do not propose 
to deal at any length. That of it which 
is not partial, if indeed on either side 
there can be said to be any such, is so 
vague as to have little value in establish- 
ing or disproving a right to do certain de- 
finite and clearly specified acts in a certain 

place at a certain time. In my opinion the 
witnesses for the respondent did not give 
evidence such as would establish a cus- 
tomary right in derogation of the title of 
another”. 

Later on in the judgment the learned 
Judge observes as follows 

17 A - 87; A - W - N - (1895) 10; 8 Ind. Dec. (». s.) 
•huge of 17 A.— [fc'd.J — 
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and not as of right. The finding in my 
view is quite unambiguous and perfectly 
clearly expressed. 

Another passage of the judgment may be 
quoted here. The J udge says : 

“I do not think it can be said that if 
for reasons of convenience various episodes 
have from time to time been performed 
elsewhere, a certain and definite custom 
having the force of law has arisen". 

Here again, in my opinion, there is a find- 
ing that there was no proaf that the alleged 
customary right was certain and definite. 

It has been argued before us that the 
findings of fact arrived at by the Judge 
ate not clear and definite. It is said that 
the Judge having discarded the oral evid- 
ence could not properly find that the user 
of the premises had been permissive, but 
it is not correct to say that the Judge dis- 
carded the oral evidence. He certainly was 
not prepared to accept it wholesale and 
stated at the outset his intention of inter- 
preting it in the light of the circumstan- 
tial evidence. Later on he refers to the 
evidence as partial and also as vague, but 
there is nothing to show that he rejected 
it altogether as being unworthy of credit. 

There can be no doubt that there was be- 
fore the Judge evidence that the user of 
the premises had been by leave of the pro- 
prietors. There was a statement of B. 
Raghunandan Prasad, one of the founders, 
and I take it that, to this extent at any 
rate, Raghunandan Prasad's evidence was 
accepted by the learned Judge. It is said 
that the Judge does not set out in his judg- 
ment that he believes the statement of 
Raghunandan Prasad, but he was not bound 
to do so. He had the whole evidence be- 
fore him, and there being evidence tosupport 
the finding of permissive user it must be 
concluded that the evidence was believed 
to the extent of showing that the user had 
not been as of right but had only been 
made after leave was granted. These find- 
ings are fatal to the case which was put 
forward in the Courts below by the defend- 
ant-appellant. I am, therefore, of opinioa 
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that the appeal should be dismissed with 


. 1 1* M Ull 

costs including in this Court fees on the 
mgher scale. 

Kanhaiya Lai, J.— I regret 1 am 
unable to agree with the order proposed. 
On the -6th of June 1922, the plaintiff 
purchased a garden, including a house and 
other buildings standing thereon, situated 
in Benares City, from Gopal Das and 
others. The defendants are the managers 
of a Ram Lila, known as the Chitrakut 
Ram Lila, which is celebrated at Benares 
every year. The Ram Lila is performed in 
parts at different places, representing dif- 
ferent episodes of the Ramayan. As the 
Lila progresses, the scenes of the places of 
performance are also shifted. The allega- 
tion of the defendants was that that portion 
of the Ram Lila which represents the episodes 
connected with the Panch Vati used to be 
celebrated in the garden on a piece of high 
ground situated near the Pishach 
Mochan tank: and certain other episodes 
connected with the subsequent events used 
to be celebrated in the garden now purchas- 
ed by the plaintiff, which is situated close to 
that place. The plaintiff sought to interfere 
with the performance of the Ram Lila in 
the said garden; and a proceeding was 
accordingly instituted by the defendant, 
Chunnu Dat Vyas, under s. 147 of the Cr. 
P. C., demanding that security should be 
taken from the plaintiff to prevent a breach 
of the peace. A prolonged enquiry followed, 
resulting in the plaintiff being bound over 
and restrained from preventing the mana- 
gers of the Chitrakut Ram Lila from using 
the garden for the purposes of the Ram Lila 
for three days, namely on the 4th, 5th and 
6th of IvuarSudi each year, until the matter 
was decided by a competent Court. 

The present suit has been brought by the 
plaintiff for a declaration that the defen- 
dants or any member of the Hindu com- 
munity interested in the Chitrakut Ram Lila 
of Benares had no right to accommodate Sri 
Ram Chandraji or to perform Ram Lila on 
the 4th, 5th and 6th of Kuar Sudi of each 
year inside the garden without his per- 
mission. He also asked for a permanent 
injunction to restrain the defendants and 
the members of the Hindu community from 
entering the said garden for the said pur- 
pose without his permission. 

The main question for consideration was 
whether the defendants had been celebrating 
any portion of the Ram Lila insidethe garden 
pr the house situated in it on Kuar Sudi 
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lth, 5th and 6th of each year, and if so 
whether they had been doing so as of right 
or with the permission of the owners of the 
said garden for the time being, and since 
when. 

In the written statement the defendants 
asserted that it was part of the religious 
duty of those managing the Ram Lila per- 
formance that there should not be the 
slightest alteration in the time, place, para- 
phernalia, and method of the performance, 
and that the garden aforesaid was u-acrf for 
the limited purpose of celebrating the Ram 
Lila at that place on the days in question. 

The Court of first instance went into the 
evidence in considerable detail and came to 
the conclusion that the garden aforesaid 
was used on Kuar Hudi 4th, 5th and 6th for 
the stay of Ram Chandraji in the garden- 
house at night and for the performance of 
certain portions of the Ram Lila there on 
those days. It treated the garden as having 
been dedicated for the limited purposes 
aforesaid. The lower Appellate Court, how- 
ever, found that no such dedication was est- 
ablished, and the correctness of that finding 
isnothereseriously disputed. Regarding the 
right to celebrate the Ram Lila inside the gar- 
den it observed that while the oral evidence 
produced on either side was so vague as to 
have little value in establishing or disprov- 
ing a right to do certain definitely clear 
and specified acts atacertain place atacertain 
time, or to establish a customary right in 
derogation of the title of another, all that 
could be said to have been proved by the 
evidence was that “as the result of the 
actors being allowed to sleep in the garden 
precincts, various episodes had from time to 
time been performed in the garden". It 
did not proceed to specify the particular 
episodes which were performed inside the 
garden and from what time; and it went 
on to observe that if for reasons of con- 
venience various episodes have from time to 
time been performed inside the garden, it 
could not be said that a certain and definite 
custom, having the force of law, had arisen 
or that it could be regarded as certain or 
reasonable. 

The property in dispute has been held by 
the immediate predeoessors-in-title of the 
plaintiff since 1854. On the date of first 
hearing it was stated on behalf of the plaint- 
iff that a man named Girija Kant Jha, who 
had verified the written statement, was 
acquainted with the facts. He was ex- 
amined. He admitted that for the last forty 
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or fifty years Ram Chandraji and his party 
used to be accommodated in the garden- 
house with the permission of the owners; 
but he denied that any episodes connected 
with the Rim Lila were actually performed 
inside the garden. The Courts below find 
that not only Ram Chandraji and his party 
have been staying on Kuar Sudi 4th, 5th 
and 6th during the performance of the 
Ram Lila celebration in the garden from the 
last forty or fifty years, but certain episodes 
of the Ramayana which took place outside 
the Panch Vati were also celebrated there. 
It was the duty of the plaintiffs in these 
circumstances to establish that they did so 
by their leave. The only witness examined 
on the point was Raghunandan Prasad, one 
of the plaintiffs, whose statement was that 
he used to invite Ram Chandraji into this 
garden year after year and supply bhoj 
(food)aud perform arti on his own account 
during the said period. The learned Dis- 
trict Judge does not discuss his evidence 
or that of the other witnesses examined in 
the case On the other hand, he observes 
that although the witnesses on both sides 
were in the main men who from worldly 
position or religious profession should be 
above telling lies, he was by no means 
satisfied that the evidence of the witnesses 
either for the plaintiff or for the defendants 
could be unhesitatingly accepted as correct. 
It does not, therefore, appear whether the 
conclusion at which he arrived, namely, 
that the evidence on the record did nothing 
more than prove that, as a result of the 
actors being allowed to sleep in the garden 
precincts, various episodes used from time 
to time to be performed within the garden, 
was based on inferences drawn by him from 
the circumstances established by the evi- 
dence or from any other facts. He did not 
say that he believed the evidence of Raghu- 
nandan Prasad and that the user claimed 
by the plaintiff originated in permission 
granted to the managers of the Ram Lila. He 
probably thought that the actors must have 
been allowed to sleep in the garden “as a 
matter of convenience" and that that was 
enough to destroy or stop the growth of any 
right. A customary right is recognised by 
law (vide s. 2 (6) of the Easements Act, 1882) 
and as pointed out in Kuar Sen v. Mamman 

“Where a local custom excluding or 
limiting the general rules of law is set up 
a Court should not decide that it exists- 
ymess such Court is satisfied of its reason* 


ableness and its certainty as to extent and 
application, and is further satisfied by the 
evidence that the enjoyment of the right was 
not bv leave granted, or by stealth, or by 
force, and that it had been openly enjoy- 
ed for such a length of time as suggests that 
originally, by agreement or otherwise, the 
usage had become a customary law of the 
place in respect of the persons and things 
Avhich it concerned''. 

There was no statutory period of enjoy- 
ment provided, during which, in order to 
establish a local custom, it must be proved 
that the right, claimed to have been enjoyed, 
has, by local custom, beer, so enjoyed. In 
Shadi Lai v. Muhammad Ishaq Khan (2), 
it was held that the existence of a cus- 
tomary right could be inferred from long 
enjoyment not exercised by permission, 
stealth or force. The question as to whether 
the defendants have been using the garden 
for the celebration of certain episodes of 
the Ramayan and for the stay of Ram 
Chandraji during the days in question 
inside the garden openly and as of right, 
or by leave or license, therefore, required 
determination on the evidence adduced; 
but the finding of the learned District 
Judge on the point is vague and ambiguous. 
He finds that certain episodes have from 
time to time been performed within the 
garden; but he observes that they are so 
performed as the result of the actors being 
allowed to sleep in the garden precincts. 
If his intention was to hold that the actors 
were allowed to enter the garden under 
some express permission granted to them 
by the owners of the garden from 
time to time, he ought to have expli- 
citly said so, for in no portion of his 
judgment he refers to the ev.'denceon which 
the theory of permission can be said to be 
based. In fact he does not discuss the 
evidence of Raghunandan Prasad at all. If 
he meant to say that the user grew be- 
cause it was acquiesced in or not objected 
to by the owners of the garden, the t heory of 
invitation or express permission falls to the 
ground. If he made the above observation 
as an inference or conclusion drawn bv 
lura from the state of the locality or other 
facts established by the evidence, such aa 

the existence of a doorway or a walled 
enclosure round the garden, that inference 
or conclusion ought to have been so express- 
for as pointed out by their I oXhi™. 
of the Privy Council L X ^ v 

W 9 lad. Cas>. 198; i>3 A. 2oT; 8 A, L. J, 10 1 
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Shamskhaton (3), Mhile findings of fact can- 
not be questioned, the soundness of conclu- 
sions drawn from any facts may involve 
matters of law and maybe questioned bva 
Lourt of second appeal. A party to an appeal 
is entitled to claim a clear, definite and 
specific finding on every issue of fact raised 

in the case, and if the finding is vague, in- 
defimteor ambiguous, it is but right to insist 
on such a finding being given or to send 
an issue back in order that the question 
of fact might be determined on the evidence 
adduced in a manner not open to miscon- 
struction or doubt. The finality given 
by law to a finding of fact, arrived at by 
a Court of first appeal, renders it necessary 
that the finding should be arrived at after 
due circumspection and be expressed in 
clear and definite terms. The conclusion 
arrived at by the lower Appellate Court in 
this case is expressed in such vague terms 
that it is difficult to say whether it meant 
to conclude that the user was permissive 
or that it had been acquiesced in in the past 
for reasons of convenience or otherwise. A 
customary right may arise by agreement or 
prescription and may be deduced from long 
and open user. In these circumstances, it 
seems to me that the proper course would 
be to send down an issue to the lower Ap- 
pellate Court to determine whether the 
episodes in question were performed inside 
the garden with the permission of the plaint- 
iff or the then owners of the garden-house 
in question or openly and as of right in 
accordance with a custom existing in the 
locality and from whac period. 

By the Court.— The order of the 
Court is that the appeal is dismissed with 
costs including in this Court fees on the 
higher scale. 

z. K. Appeal dismissed. 

(3) 20 C. !)3; 1!) I. A. 228; 0 Sar. P. C. J. 247; 17 Ind 
Jur. 38; 10 Ind. Dec. (x. s.' 63 (I>. C.;. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 510 of 1922. 
September 30. 1924. 

Present:— Mr. Justice Devadoss. 

K. C HA M BU— Plaintj ff— A ppbllant 

versus 

PAZANI alias CHAMBU— Defendant- 

Respondent. 

Malabar tarwurd- Karnavan, powers of, to demise 


»- PAZANI - [90 I. C.1926] 

hind on kanom and grant melcharth- Family with 
small projierty Properly held by junior members for 
maintenance- Demise, whether prudent. 

Tlie demising of lands on kanom in a Malabar 
tarward is in the ordinary course of management by 
tin: kamavans of well-to-do families, and the 
karnavan of a tarwad or tavazhi has ordinarily full 
power to demise lands belonging to the tarwad or 
tavazhi on kanom, and. after the expiry of the period 
of kanom, to give melcharth. [p. 961, eol. l.| 

But where the family property is small and con- 
sists of very few items, which are actually in the 
possession of the junior members of the family under 
arrangement with the karnavan for maintenance and 
out of the income of which they maintain themselves 
and the karnavan has no other property with which 
to maintain them, it is not a prudent act on the part 
of the karnavan to grant the properties on kanom. to a 
stranger and thereby dispossess them of the lands. 
.Such a demise is not binding on the members affected, 
fp. 981, col. 2.J 

Sankaranunni v. Appavu Pillay, 16 Ind. Cas. 571; 12 
•M. L. T. 556. relied on. 

Second appeal against a decree of the 
Court of the Subordinate Judge of South 
Malabar, atPalghat, in A. 8. No. 58 of 1921, 
preferred against that of the Court of the 
District Munsif, Alatur, in O. S. No. 482 of 
1919. 

Mr. P. S. Narayanaswami Iyer, for the 
Appellant. 

Messrs. P. S. Ramacltandra Iyer and K, 
Krishan Mtnon, for the Respondent. 

JUDGMENT.-This is a suit by a 
melcharthdar. The mekharthdar sues for 
the possession of property in the hands of 
some members of the family, belonging to 
the tavazhi of the 4th defendant, who gave 
the melcharth in plaintiff’s favour. The 
District Munsif dismissed the suit, on the 
ground that the giving of the melcharth, 
in favour of the plaintiff was not a bona 
fide act and was not in the interest of the 
family. On appeal, the Subordinate Judge 
took the same view and held that the 
karnavan maliciously granted the melcharth 
in order to prevent the defendants Nos. 2 
and 3 from enjoying the property. The 
plaintiff has preferred this second appeal. 

it is urged by Mr. Narayanaswami Iyer 
on behalf of the appellant, that the karnavan 
has got the power to demise property on 
kanom and after the expiry of the kanom 
to give melcharth and that his powers 
are unlimited, as regards the granting of 
melcharth provided the term of the kanom 
has expired. In this case, the kanom 
demise was in 1895, in favour of the 1st 
defendant and the period of twelve years 
expired in 1907. The melcharth was given 
in 1918. No. doubt in ordinary cases the 
karnavan of a tarwad or the karnavan of 3 
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iavazhi lias got lull power to demise lands, 
belonging to the tarwad or tavazhi on kanom 
and, after the expiry of the period of kanom 
to give mekharth. As observed by the 
learned Judges in a case reported as 
Sankaranuvni v. Appavu Pillay (1), the 
demising of lands on kanom is in the 
ordinary course of management by the kar- 
navavs of well-to-do families. In the case 
of families which have very large landed 
properties, it is not possible for the family 
itself to cultivate all the lands: one of the 
ways of enjoying the properties is by 
demising the lands on kanom and renew- 
ing the kanom from time to time. But 
the question is “where the landed pro- 
perty is small and the members of the 
family are prepared to cultivate it, is 
the demising of such property on kanom 
and act of management, which a prudent 
manager of a family would do.” In this 
case it appears from the evidence that the 
properties of the family are very limited. 
Exhibit I is the arrangement, under which 
the properties of the family were divided 
between two tavazhis. The A Schedule pro- 
perties were allotted to the family of defend- 
ants Nos. 2 to 4 and some other members. 
Now what the 2nd defendant did was 
to get a transfer of the kanom right of the 
1st defendant and thereby she and her 
children maintained themselves out of the 
income of the property. She is only in the 
position of a kanomdar , inasmuch as she 
has purchased the right of the 1st defend- 
ant, in whose favour the kanom demise 
was made in 1895. The 4th defendant does 
not live with the members of the tavazhi 
but lives, as observed by the Subordinate 
Judge, at some distance from the place 
where defendants Nos. 2 and 3 are living ; 
and he does not seem to take any interest 
in the management of the family. The 
question, in such circumstances, is whether 
the giving of mekharth in favour of the 
plaintiff is an act, which the Court should 
uphold, as being an act of a prudent 
manager or a karnavan. Both the Courts 
have come to the conclusion that the 4th 
defendant was not actuated by any good 
feeling towards defendants Nos. 2 and 3, 
and as the Subordinate Judge observes, it is 
a malicious act, on his part, to have given 
the mekharth , as it has deprived the 2nd 
and 3rd defendants of their means of 
subsistence. Mr. Narayanaswami Iyer’s 

(1) 16 lad. Cas. 571; 12 AJ. h. T, 55G. 


argument is that the 4tli defendant hag 
only given a mekharth and that it isopen 
to defendants Nos. 2 and 3 to ask the 4th 
defendant for maintenance. This argument 
will be considered good, if it is shown 
that the 4th defendant is in possession of 
some property, out of the income of which, 
defendants Nos. 2 and 3 and the other mem- 
bers of the tavazhi could be maintained. 
From the evidence, it is clear that he is not in 
possession of any property, from the income 
of which he could support the 2nd defend- 
ant and other members of the ta vazhi. In 
such circumstances, is it proper for the 
karnavan to deprive the members of the 
family of the property from the income of 
which they were able to support them- 
selves ? The contention of Mr. Narayana- 
swami Iyer is that if the mekharth is 
held to be invalid, the 2nd defendant would 
become the perpetual kanomdar and the 
rights of the tavazhi might be endanger- 
ed. I cannot see how this argument can 
have any weight., as a kanom is redeem- 
able as soon as the period expires. In this 
case, the period of the kanom has already 
expired and it is open to the karnavan to 
redeem the kanom, at any time he likes. 
If he is not in a position to redeem the 
kanom, it is difficult to see how he could 
maintain these people, after depriving them 
of this property. 

Various cases were relied upon, by Mr. 
Narayanaswami Iyer, as supporting his 
contention. No doubt, in the case of any 
ordinary family, which has considerable 
properties, if the kaimavan demises some 
property on kanom his act cannot be ques- 
tioned by the junior members of the 
family ; but where the family property 
consists of very few items, which items are 
actually in the possession of the members 
of the family and out of the income of 
which they are able to maintain themselves, 
it is not a prudent act, on the part of the 
karnavan to dispossess them of the lands 
by giving the Aanom to a stranger. In 
this case, there is the additional fact that 
under Ex. I, there was an arrangement 
by which the 2nd defendant's tavazhi was 
put in possession of the plaint and other 
properties and was asked to discharge the 
encumbrances on them. The 2nd defendant 
could not redeem the kanom, for the simple 
reason that the 4th defendant would not 
join in doing so. The 4th defendant 
could not possibly find the money f or re . 
deeming the kanom. The best thing to be 
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done in the circumstances, was to «*et a 
ransfer of the right of the kanorndar and 

T JV ("u 1 P? ssess i° n of the property. 

11 the , 4th defendant was acting as karna- 
t'au and was maintaining the members of 
the family, one would naturally expect the 
documents of title, in respect of the plaint 
property, to be with him. Granting that 
. ls , the karnavan, there is no evidence 
that he was in a position to maintain the 
<md defendant and the other members of 
the tavazhi and that he gave the mekharth 

ivT-L • ? r( ^ nar . v course of management. 
When it is found that the 4th defendant 
was not living with the family, but was 
living away from the family and that he 
was not in possession of property, with 
which he could maintain the members of 
the family, it was not a prudent act on his 
part, to deprive the members of the tavazhi, 
of the possession of property out of the in- 
come of which they were able to maintain 
themselves. 

Another point was sought to be raised by 
Mr. Naravanaswami Iyer thatthe plaintiff is 
abonafide melkanhmdar and it is also urged 
by him that the onus is on defendants Nos. 
2 and 3, to prove that he is not a bona fide 
melkanomdar. This question was not speci- 
fically raised, in the lower Courts. Granting 
that he is entitled to raise this question, I 
think there are circumstancesin the evidence 
to show that he is not a bona fide melkanom- 
dar. Exhibit B ought to have put him 
on notice of the arrangement, under which 
this plaint property was allotted to the 
tavazhi. If he abstained from enquiry, he 
should be held to have knowledge of ail the 
circumstances, under which this property 
came to be enjoyed by defendants Nos. 2 and 
3. I do not think it is necessary to consider 
this question at any length, as it was not 
raised in the lower Courts and as the 
other side has not had an opportunity of 
meeting it. 

In the result, the second appeal fails and 
is dimissed with costs, 
v. n. v. Appeal dismissed. 

N. II. 
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LAHORE HIGH COURT, 

First Civil Appeal No. 2828 op 1921 
April 17, 1925. 

Present: Mr. Justice Martineau and 
Mr. Justice ZafarAli. 

HIRA LAL— Defendant — Appellant 

versus 

BENARSI DAS— Plaintiff— Rbspondent 

hl, .'! enct -}<> 'I of 1872), s. 92— Promissory note 
■payable on demand— Agreement to show that execut- 
ant was not personally liable, whether can be proved 

" *"* re :i contract is founded on consideration and 
the party who has received the consideration writes 
down and signs the terms on which he has received it 
it is not open to him to raise the plea that he did not 
agree to those terms, [p. 983, col. 1.] 

The executant of a promissory-note cannot, under 
the provisions of s. 02 of the Evidence Act, ’ be per- 
mitted to prove a separate agreement according to 
which the sum specified in the note is not, as ex- 
pressed therein, payable on demand but represents 
merely a portion of the capital of a partnership into 
which the parties had entered for the purposes of a 
certain business, [p. 983, cols. 1 & 2.] 

First appeal from a decree of the Senior 
Subordinate Judge, Ambala, dated the 28th 
October 1921. 

Messrs. Jagan Nath Agarwala and Mehr 
Chand Mahajan, for the Appellant. 

Messrs. Uanohar Lai and Nawal Kishore, 
for the Respondent. 

JUDGMENT.— This first appeal arises 
out of an action based on two identical pro- 
missory notes -one dated the 19th Novem- 
ber and the other the 6th December 1919— 
for Rs. 20,000 each, payable on demand 
with interest at annas 12 per cent. The de- 
fendant, who is the appellant in this Court, 
admitted that he executed both the promis- 
sory notes and received Rs. 20,000 on each, 
but pleaded that the plaintiff did not ad- 
vance these monies to him as loans, but 
invested the same in a cotton concern in 
which he (plaintiff) became his partner on 
the very day on which he made the first 
advance of Rs. 20,0u0 and that this being 
the nature and purpose of the advances the 
plaintiff was not entitled to recover the 
same as debts, but should sue for dissolu- 
tion of partnership and rendition of ac- 
counts. This defence was on the face of it 
directly opposed to the plain terms of the 
promissory notes and was based on an alleg- 
ed oral contemporaneous contract whose 
terms, according to the defendant’s story, 
were reduced to writing by him, but the 
writing was not signed by the plaintiff. 
This defence, it was objected by the plaint- 
iff, could not be allowed to be raised, and 
the lower Court, -therefore framed the fol- 
lowing issues :— 
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1. Was the sum of R9. 40,000 received 
by the defendant towards partnership 
accounts? 

2. Can the above defence be raised in 
the face of the express terms of the pro- 
missory notes relied upon by the plaintiff ? 

Unfortunately the Trial Court proceeded 
to take evidence on issue No. 1 before de- 
ciding issue No. 2, but after recording some 
evidence it refused to receive any more, 
holding that it was inadmissible, and de- 
creed the plaintiff’s suit on the defendant's 
admission that he had passed both the pro- 
missory notes and had received Rs. 40,000. 

It is argued before us on behalf of the de- 
fendant-appellant, that he i9 entitled to 
prove the real nature of the money transac- 
tions and to produce evidence to show that 
he did not borrow the monies, but received 
the same for the business in which he and 
the plaintiff were partners; in other words, 
the defendant wants to prove that he is not 
bound by the terms of the promissory notes. 
This he cannot be allowed to do. Where a 
contract is founded on consideration, and 
the party who received the consideration 
wrote down and signed the terms on which 
he received it, it is not open to him to 
raise the plea that he did not agree to those 
terms. According to the clear and un- 
ambiguous terms of the promissory notes 
the defendant undertook to pay on demand 
the monies received. He cannot be allowed 
to put forward the plea that he did not 
incur any personal liability, and that he is 
not liable to pay the amounts on demand. 
There is no allegation of fraud, mistake, or 
compulsion, etc., and the defendant had no 
explanation to offer as to why he passed 
the promissory notes and thereby under- 
took to pay the monies on demand, while, 
as a matter of fact, he had incurred no per- 
sonal liability. There was no written agree- 
ment relating to the alleged partnership 
and the note in the defendant's own hand- 
writing about the terms of that partnership 
is after all a memo, of the terms agreed 
to orally. That contemporaneous oral 
agreement could not nullify the promissory 
notes. 


In Sri Ram v. Sobha Ram-Gopal Rai (1) ii 
was held that the executant of a promissory 
note could not be permitted to prove e 
separate agreement according to which the 
sum specified in the note was not, as ex- 
pressed therein, payable on demand, but 

(1J G7 Ind, Cas. 513; 41 A. 521; 20 A L J 315- 4 U 
r. L. R. (A.) 153; (1922. A. 1. R. (A.) m ' 


after the adjustment of some accounts be- 
tween the parties. 

In Vishnu Ramchandra v.Ganesh Krishna 
(2), it was held that in a suit on a promissory 
note payable on demand no evidence can 
be allowed to prove a contemporaneous oral 
agreement whereby the plaintiff is said to 
have agreed that he would not present the 
note until he had discharged certain en- 
cumbrances on a property he had sold to a 
third party, and that such an agreement 
could not be brought within the terms of 
proviso 3 to s. 92 of the Evidence Act, 1872. 

Where in a suit on a contract signed by 
the defendant personally, the defendant at- 
tempted to lead evidence to show that he 
was contracting as agent and that the name 
of his principal was disclosed at the time of 
the contract, it was held that such evidence 
was not admissible for the purpose of ex- 
onerating a contracting party from liability, 
for that would be substituting a different 
agreement from that evidenced by the writ- 
ing, Ebrahimbhoy Pabaney Mills Co. Ltd. v. 
Hassan Mamooji (3). 

The defendant’s Counsel built an argu- 
ment on the erroneous supposition that the 
promissory notes were signed by the plaint- 
iff also, but, as a matter cf fact, they are not 
signed by him. 

In view of what has been stated above we 
are of opinion that the defendant could not 
be allowed to prove the oral agreement set 
up by him and we, therefore, dismiss the 
appeal with costs. 

z. K. Appeal dismissed. 

(2) G3 Ind. Cas. 673; 45 B. 1155; 23 Bom. L. R. 488. 

(3) 63 Ind. Cas. 482; 45 B. 1212; 23 Bom. L. R. 767. 


MADRAS HIGH COURT. 

Civil Appeal No. 128 of 1922. 
February 3, 1925. 

Present .—Justice Sir Charles Gordon 

Spencer, Kt., and Mr. Justice Ramesam. 

RAMA RAJA THEVAR — Defendant 
No. 3— Appellant 

versus 

PAPAMMAL and another— Plaintiff 
and Defendant No. 2— Respondents. 

Hindu Law— Maintenance— Concubine, right of . 

A permanent concubine is entitled to maintenance 
from the family property of her deceased paramour 
provided that she is the mother of illegitimate child- 
ren and continues chaste, [p, 985, col. l.J 
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r /, . i \f' ' ”* .A* * (B-) and Anandilal Bhag- 

Ckanirabai Tatya PatiL SO Ind. 

W ) 311 iillo„S : 26 B »- L - R * '■ «• 

The question is not really so much one of the legal 
relationship between a man and a woman as of equitv 
that a woman who has been kept fora number of 
jears and given a position almost equal lo that of a 
wife should not be left to starve after the death of the 
man who kept her. Thus it is a matter not of a con- 
tract during the lifetime of the parties but r.foblipa- 
tions arising out of the personal law of Hindus as 
dehned bv their religious texts, [p. 9-5, cols. 1 & 2.1 
. 4 he rule iii favour of the maintenance of concubines 
is not limited lo cases where there are no other heirs 
and the property would otherwise escheat to the Sove- 
reign. [p. 985, col. 1 

Appeal against a decree of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in 0. S. Xo. 30 of 1018. 

Messrs. C. S. Venkatachnriar and S. 
Soundara Raja Iyengar, for the Appellant. 

Messrs. T. R. Ramachandra Iyer, B Sita- 
rama Rao and S. Ii. Muttusami Iyer, for the 
Respondents. 

JUDGMENT. 

Spencer, J.-The plaintiff was the 
permanent mistress of Muttu Doraiswami 
Thevar, who was in receipt of Rs. 700 per 
mensem as a rent charge on the estate of 
the Rajah of Ramnad. This sum of Rs. 700 
has been erroneously described in various 
places as 'an annuity perhaps for the reason 
that the liability to pay it accrues annually, 
but it is not strictly an annuity as it is 
not for the duration of any one life, but 
is a charge on the revenues of the estate 
of the Rajah of Ramnad in perpetuity. 
The right to the rent charge was establish- 
ed as against the Rajah of Ramnad in a 
suit brought by Ramamani Ammal, the 
mother of Muthu Doraisami Thevar, which 
went up to the Privy Council (Wde Rajah of 
Ramnad v. Sundara Pandiyasami Tcvar (]). 
The right has been mortgaged to a Chetty 
who is not a party to the present suit. The 
plaintiff claimed in this suit maintenance 
against the 1st defendant, who was the 
assignee from a reversioner of Muthu 
Doraisami Thevars estate and the 1st de- 
fendant having died during suit, the claim 
was continued against his son the 3rd de- 
fendant. After Muthu Doraiswami Thevars 
death, the plaintiff was responsible for 
other litigation before the present suit. 

ft) 40 Ind. Cas. 704; 42 M. SKI; 17 A. h. J. 15.T 56 
M. L. J. 164: 2.4 C. W. N. 519: 29 C. L -T. 551; 25 M L 
T. 400; 21 B >m L It. 833; (1919) M. W. X. 511; 10 l 
W. 322 (I>. C.l. 
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There was a suit under the Specific Relief 
Act for possession of the bungalow in which 
she lives, and another suit for a declara- 
tion that she was a landlord in respect of 
certain villages which were in the possession 
of the deceased Muthu Doraiswami Thevar, 
In the first suit she succeeded but she lost 
the second suit based on the footing that 
she was the wife and heir of Muthu Dorai- 
swami Thevar. 

Two questions have been argued in this 
appeal. Firstly, whether a concubine is 
entitled to maintenance against the estate 
of the man who kept her and secondly, 
whether the rate of maintenance of Rs. 100 
per mensem (with 12 years’ past mainten- 
ance) is a fair rate and one to which the 
plaintiff is entitled. 

On the point of law as to the right of a 
permanent concubine for maintenance from 
the family property of her deceased para- 
mour the leading decision in this Court is 
Panchapakesa Odayan v. Kanaka Ammal 

(2). But there are a number of decisions in 
the Bombay High Court, viz., Khcmkorv. 
Umiashankar(3 ), Vrandavandasv. Yamuna- 
bai (4), Yashvantrav v. Kashibai (5) and 
Bai Monghibai v. Bai Nagnbai (6). 

After hearing arguments on both sides, I 
see no reason why we should not follow 
the decision in Panchapakesa Odayan v. 
Kanaka Ammal (2). The basis of 
the right of a concubine to be main- 
tained is the text of Mitakshara, Ch. II, 
s. 1, Placita 27 and 28. In these Placita 
Vigneswara refers to the text of Katyayana 
and Narada, and he states the word “ stri ” 
includes a concubine. It is true that the 
purpose with which the definition was 
made in this passage was in order to show 
that a wife was entitled to succeed to her 
husband’s property but it is nevertheless 
establisded that the word "women” in- 
cludes concubines in the ancient texts. The 
Courts have placed from time to time 
several limitations, conditions on the right 
of concubines, to be maintained. In Bai 
Monghibai v. Bai Nagubai (6), it was made 
clear that the rule was not applicable toevery 
kept woman but only to those who are 
continuously and exclusively kept in a man’s 
family and are, in other words, what is 

(2) 42 Ind. Cas. 344; 33 M. L. J. 455; 6 L. W. 408. 

(3) 10 B. H. C R. 381. 

(4) 12 R. H. C. R. (A. C. J.)229. 

(5) 12 B. 26: 6 Ind. Deo. (s. s .) 502. 

<4 1 69 Ind. Cas. 291; 47 B. 401; 24 Bom. L R. 1009; 
(1923) A. I. R. (B.) 130. 
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known as “ Avaruddha stri" in 
Another condition that has been put on the 
right of a concubine to be maintained, is 
that she should be the mother of illegiti- 
mate children : see Khemkor v.Umiashan- 
kav (3 1 and Strange's Hindu Law, Ch ^ IH, 
p. 174. Another is that she should be 
chaste and keep undefiled the bed of her 
lord and master: see Yashrunlrdv v. Kashi- 
bai (5) and Anandilal Bhagchand Marwadi 
v. Chandrabai Tahja Patil (7). In these 
two latter respects, it cannot be suggested 
that the plaintiff has lost her right to main- 
tenance. She gave birth to a daughter 
when she wa3 being kept by the deceased 
Muthu Duraiswami Thevar, and it is not 
now suggested that she has had anything to 
do with other men. It has been argued by Mr. 
Venkatachariar that the rule in favour of 
the maintenance of concubines only applies 
to cases where there are no other heirs and 
the property would otherwise escheat to 
the Sovereign, as those are the circum- 
stances spoken of in the text of Katyayana. 
The argument that the rule is only appli- 
cable to cases of escheat was advanced 
before Mr. Justice Abdur Rahim and Mr. 
Justice Srinivasa Iyengar, and in Pancha- 
pakesa Odayan v. Kanaka Ammal (2), they 
rejected any attempt to put such a restric- 
tive interpretation on the texts. It has 
also been brought to our notice that in the 
Saraswathi Vilasa there is no restriction 
of the rule to cases of escheat only. In 
Ramanarasu v. Buchamma (8), it was held 
that a discarded concubine was not entitled 
to claim maintenance. This only amounts 
to saying that a man is not bound by law 
to keep a concubine, when he does not 
want her and so long as he is alive, he can 
put an end to the relationship between 
himself and a kept woman. If he dies 
without putting an end to the relationship, 
the presumption is that he intended the 
concubinage to be permanent, and as the 
learned Judges observed there is a moral 
obligation on the part of the man's heirs to 
see that his concubine should not be left 
destitute after his death, and it has been 
imposed as a conditional liability upon those 
who succeed to his property. The question 
is not really so much one of the legal rela- 
tionship between a man and a woman as of 
equity that a woman who has been kept for 

(7) 80 Ind Cas. 53fl; 48 B. 203; 26 Bom. L. R. 63; 
(1924) A. I. R. CB.) 311. 

(fi) 23 M. 282; 10 U. L. J. 62; 8 Ind. Dec. (x. 8 ) 
599. 
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Sanskrit, a number of years and 


yea 


given 


position 

almost equal to that of a 'wife should not 
be left to starve after the death of the 
man who kept her. Thus it is a matter not 
of a contract during the lifetime of the 
parties but of obligations arising out of the 
personal law of Hindus as defined by 
their religious texts. For these reasons, 

I am of opinion that the lower Court s 
judgment allowing maintenance to the 
plaintiff can be maintained. 

As for the rate of maintenance, the lower 
Court fixed it at Rs. 100 a month, although 
the claim was for Rs. 150. The plaintiff 
was also given a right to reside in the 
bungalow where Muthu Duraiswami Thevar 
was living. It appears that there are two 
bungalows and that she has been given a 
right of residence in the larger bungalow. 
It is suggested that the maintenance of 
Rs. 100 might be reduced on the ground 
that the plaintiff was letting out a portion 
of this bungalow which was more than suffi- 
cient for her use, and deriving a rent there- 
from of Rs. 15 a month. That was only for 
a time when the bungalow was in good 
repair. As she is living as a single woman 
and has got her daughter married, the 
accommodation of the smaller bungalow 
would probably be sufficient for her, but 
as a matter of sentiment, she has been 
allowed to occupy the larger bungalow. I 
am of opinion, that if she would give up 
her present residence to the appellant and 
occupy the smaller bungalow in which he 
now lives, there would be no reason to 
decrease her allowance of Rs. 100 per 
mensem, but if she persists in living in the 
larger bungalow and occupying the whole 
of it, the allowance of Rs. 100 per mensem 
when she has a free right of residence be- 
sides, is rather excessive and the rate of 
maintenance should be reduced to Rs. 85 
per mensem, provided that the 3rd defend- 
ant keeps the bungalow in proper repair,' 
and it is stated to be in bad repair now. 
The plaintiff is willing to repair the big 
bungalow at her own cost if she is allowed 
to remain in it and to continue to receive 
Rs. 100 per mensem. The 3rd defendant will 
be given three months’ time from now to 
put it in complete repair and if he does 
so the rate of maintenance will be reduced 
to Rs. 85 per mensem. 

Muthu Duraswami Thevar died in 1905.. 
The lower Court has allowed 12 years’ past 
maintenance at the same rate of Rs. dQQ 
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till 1012. From July 1907, the plaintiff 
was 111 possession of four villages mentioned 
in the plaint and she has not accounted 
for her profits by showing how much was 
spent on the Chattram. Periaswami Thevan 
whose son married the plaintiffs daughter 
and managed the four Chattram villages 
admits in Ex. Q that the Chattram was 
nerer in his management and he did not 
pay any quit rent to the Rajah. The 
plaintiff has not accounted for the income 
of those villages during those five years. 

Under these circumstances, I am of opinion, 
that she is not entitled to more than seven 
years past maintenance and the decree will 
bemodified accordingly, maintainingthe rate 
of Rs 100. in the plaint the plaintiff asked 
that she should be given a charge for her 
maintenance either on the allowance pay- 
able by the Rajah of Ramnad to the 3rd 
defendant or on the four Chattram villages. 

The Subordinate Judge directed that the 
amounts awarded by him should be a charge 
on the plaint mentioned villages and on 
the annuity payable by the 2nd defendant. 

On issue No. 7 he found that the plaintiff 
was entitled to this charge as the defend- 
ants had not placed before the Court any 
materials for determining what income was 
required for the charity. There is no find- 
ing whether these villages were burdened 
with the trust or whether the whole income 
has been dedicated to charity. Prima facie 
the villages themselves cannot be made the 
subject of this charge, as they are trust 
properties or burdened with a trust. Un- 
less and until it is found in a regular suit 
instituted by some one interested in the 
trust that the whole income is devoted to 
charity, the decree in the present suit must 
provide that the maintenance should be a 
charge on the surplus funds, if any, derived 
from these villages, and the lower Court’s 
decree must be amended in so far as it 
created a charge on the villages them- 
selves. 

The lower Court has further granted a 
personal decree against the 3rd defendant 
to pay maintenance. It is not contended 
that he is personally liable. The decree 
must, therefore, be amended by directing 
him to pay out of the assets of Muthu Durai- 
fiwami Thevar in his hands and by charg- 
ing the amounts payable as above stated, 
viz., Rs. 50 on the annual rent charge as 
agreed to in the compromise in Sigappa 
Achi’s suit O. S. No. 5 of 1921, and the 
remainder on the surplus if any, of the 
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income from the villages after performin" 
the charities. ° 

The lower Court's decree, subject to these 
modifications, is confirmed. The plaintiff 
will get proportionate costs throughout and 
she will be liable for the Court-fees due to 
Government. 

Ramesam, J.— I agree. The expres- 
sion *’ Avarudkha stri was used by Vigna- 
neswara not only in Mitakshara, Ch. II, 
e. 1, Placitum 2i and in Ch. I, s. 8, Placi- 
tum 22. but also explained in commentary 
on Verse 230 of Vyavahara Adhyaya of 
Yagnavalkaya. So long as a woman satis- 
fies this interpretation of the term"Ara- 
ruddha stri" vide Dai Munghibai v. Bai 
Nagubai (6) and satisfies the condition that 
she remains chaste, Anandilal Bhagchand 
Marwadi v. Chandrabai Tatya Patil (7), I 
do not see any reason why she should be 
deprived of her maintenance. 

I agree with the order proposed by my 
learned brother. 

v. n. v. Appeal dismissed. 

N. H. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1678 

of 1921. 

March 11, 1925. 

Present:— Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

Hon’hls Maharaja Sir MANINDRA 
CHANDRA NANDI BAHADUR 
—Defendant No. 1— Appellant 
versus 

BHAGABAT1 DEVI CHOWDHURA.NI 
and others— Plaintiffs— Respondents. 

Civil Procedure Code {Act V of IMS), O. XXII , r. i, 
O.XL1, rr. 20, 33— Appeal— Death of plaintiff- 
respondent -Abatement, extent of -Suit for pwession 
— Appeal , maintainability of —Test - Court, whether 
can add parties not substituted. 

The test to he applied in determining the extent of 
the abatement caused by reason of the death of one 
of the plaintiffs-respondents is whether the suit could 
prooeed in the absence of the deceased or, whether, if 
the plaintiffs were appellants, the appeal could pro- 
ceed in the absence of the deceased either as appel- 
lant or respondent. I p. 987, col. 2.] 

Dharamjit Xarayan Singh v. Chandeshwar Prosad 
Narayan Singh, 11 C. W. N. 504; 5 C. L. J. 393, 
referred to. 

An appeal arising out of a suit for possession of 
laud to which one of the plaint iffs-respondents is not 
a party cannot proceed in his absence, [ibid.] 
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Kali Dayal Dhattaeharjee v. Sagendra Xaili 
Pakrashi, 54 lad. Cas. 822; 24 C. W. N. 44; 30 C. L. J. 
217, relied on. 

Rule 20 of 0. XLI of the C. P. C. is ordinarily 
intended to apply to cases where the Court finds 
that it cannot proceed with the suit without the 
presence of a party who was not made a party to the 
appeal. It is not intended to override the provisions 
of 0. XXI I of the Code. [p. 9*8. col. 2.] 

The right obtained by a respondent when the appeal 
abates as against him is a valuable right and should 
not be lightly treated. (itiJ.J 

Putin Biluiri Roy v.Mahendra Chandra (Jhnsal, 07 
Ind. Cas. 10; 34 C. L. J. 403. referred to. 

Rule 4 of O. XLI of the 0. P. C. is limited to the 
case of appellants and is n«>t applicable to a case where 
all the respondents arc not present on the record as 
parties to the appeal. |p. 1)88, col. 1.1 

The provision contained in r. 33 of (). XLI of the 
C. P. C., is intended to cover cases where the Court 
may vary the decree in such a way or pass such an 
order as to make the party in whose favour the order 
of the lower Court was passed liable under the order 
passed by the Appellate Court. It is not intended to 
apply to a case in which all the necessary parties have 
not been brought on the record, (p. 96$ ,col. 2.) 

Appeal against a decree of the District 
Judge, Rangpur, dated the 19th of April 
1921, modifying that of the Subordinate 
Judge of that district, dated the 22nd Sep- 
tember 1919. 

Babus Ham Chandra Majumdar, Sarat 
Kumar Mitter, Kali Kinkar Chakravarty, 
for the Appellant. 

Babus Hemendra Chandra Sen, Promotha 
Nath Mitter and Jatindra Mohan Chaudhury, 
for the Respondent. 

Babu Biraj Mohan Majumdar, for the 
Registrar. 

JUDGMENT. 

Suhrawardy, J.— The present suit 
was brought by several persons for declara- 
tion of title to and recovery of possession 
of, the disputed land which is said to be on 
the boundary between the plaintiff's and 
the defendant's mourns. The real issue in 
the case that was tried was whether the 
disputed land forms part of the plaintiff’s 
Mouza Kadamtola or of the defendant’s 
Mouza Sitaijhar. The Trial Court decreed 
the suit in part holding that a pardon of the 
land in suit belonged to the plaintiff's 
mouza. On appeal by the plaintiff, the 
learned District Judge found that the entire 
land in suit belonged to the plaintiff’s 
mouza and decreed the suit. Against this 
decree the present appeal has been prefer- 
red by defendant No. 1 making all the plaint- 
iffs and some of the defendants-respondents 
to the appeal. During tde pendency of the 
appeal in this Court the plaintiff, respond- 
ent No. 3 Gopal Das Roy Ohowdhury died 
and aa application was made by the appel- 
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lant after the period of limitation fixed for 
that purpose to have the abatement of the 
appeal as against that respondent set aside 
and for substitution of his heirs in his 
place. A Rule was issued by this Court; 
but it was finally discharged on the 18th 
February last. The result of the decision 
in the Rule is that the appeal as against the 
plaintiff-respondent No. 3 has abated. 

At the hearing of this appeal a prelimi- 
nary objection is taken on behalf of the re- 
spondent that the appeal is incompetent 
and cannot proceed in the absence of one of 
the plaintiffs-respondents against whom it 
must be taken to have been dismissed. I 
am of opinion that this objection must pre- 
vail. The suit was brought jointly by a 
number of persons for recovery of posses- 
sion of a certain property. The suit was 
decreed and the plaintiffs without specifica- 
tion of their interest in the property were 
declared to be entitled to possession on a 
certain right claimed by them. Any person 
who is dissatisfied with the decree must 
have a declaration in the presence of the 
entire body of the plaintiffs that they are 
not entitled to the right claimed by them 
which is based upon a common ground of 
title alleged by them. In a case like the 
present the real test to be applied is what 
is suggested in the case of Dharamjit 
Narayan Singh v. Chandreshivar Prosad 
Narayan Singh (1), namely, whether the 
suit as framed could proceed in the absence 
of one of the plaintiffs. There is yet an- 
other test— whether, if the plaintiffs were 
appellants, the appeal could proceed in 
the absence of one of the plaintiffs either 
as appellant or respondent. If the defendant 
succeeds in this appeal and it is declared 
that the property in suit belongs to his 
mouza then there will be two decrees— one 
against all the respondents on the record in 
whose presence it is decreed that the pro- 
perty belongs to the defendant’s mouza and 
another decree of the lower Court in favour 
of plaintiff No. 3 who is no party to this 
appeal to the effect that the property in suit 
belongs to the plaintiffs’ mouza of which he 
was a part proprietor. In view of this 
anomalous result it has been held that an 
appeal arising out of a suit for possession 
of land to which one of the plaintiffs-re- 
spondents is not a parly cannot proceed in 
his absence. The point was fully consider- 
ed in the case of Kali Dayal Bhattaeharjee 

(1) 11 C. W. N. 504; 5 Q. L, J. 303. 
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v. A agendra Nath Pakrashi (2), where all 
tlie cases on the point have been referred to 
and commented upon. Most of these cases 
were placed before us by the appellant and 
the question re-argued. I have given my 
best considerations to this point and decided 
to follow the decision in the case of Kali 
Dagal Bhattacharjee v. Nagendra Nath 
Pakrashi (2). Reliance is placed on behalf 
of the appellant on the decisions in the 
case of Chandarsang v. Khimabhai (3) and 
Upendra Kumar Chakravarti v. Sham Lai 
Mandal (4) which follows the Bombay case. 
These cases have been considered in the 
case of Kali Dayal Bhattacherjee v. Nagen- 
dra Nath Pakrashi (2) and have been justly 
distinguished and are not of much author- 
ity because no reasons were assigned in 
support of the view there taken. In the 
Bombay case the real point was as to the 
competency of the appeal in the absence of 
one of the appellants. In considering the 
case of one of the respondents who had 
also died and whose hei is were not brought 
on the record the learned Judges observed 
that the Court could proceed under s. 544 
of the Code of 1882 (corresponding to 0. 
XLI, r. 20 of the present Code) against the 
rest of the respondents. In the case of 
Upendra Kumar Chakravarti v. Sham Lai 
Mandal (4), the Bombay case was referred 
to and accepted without any argument. I 
do not find myself prepared to follow these 
cases It is argued further on behalf of the 
appellant that we should proceed in this 
case under 0. XLI, r. 4, C. P. C., though one 
of the plaintifTs-respondents is not a party to 
this appeal. 1 do not think that we should 
follow the course suggested. That rule is 
limited to the case of appellants. An analo- 
gous provision is to be found in the proviso 
to 0. IX, r. 13, C. P. C. where a number of 
persons are adversely affected by a common 
decree any one of them may move the 
Court to have the decree varied and the 
Court may vary it not in respect of such 
person but also in favour of other parties 
against whom it was passed. But it does 
not entitle a person against whom the 
decree is passed to have it varied in the 
absence of a person in whose favour it was 

made. , , 

It is next prayed that we may proceed 
under the provisions of 0. XLI, r. 20, C. P. 

(2) 51 Ind. Cns. 822; 24 0. W. N.41; 30 C. L. J. 
217. 

(i) 22 15. 71S; 11 Ind. Dec. (s. e.) 10G1. 

Vp 34 0. 10-0; 11 (J. W. K. 1100; 0 0. L. J. 715. 
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C. and bring in the heirs of the deceased 
plaintiff-respondent No. 3 on the record 
and hear the appeal in their presence. An 
application for that purpose has been for- 
mally made. I do not think that we should 
accede to this request. Order XLI, r. 20 is 
ordinarily intended to apply to cases where 
the Court finds that it cannot proceed with 
the suit without the presence of a party 
who was not made a party to the appeal. 
It is not intended to override the provisions 
of 0. XXII, C. P. C. The right obtained 
by a respondent when the appeal abates 
as against him is a valuable right and 
should not be lightly treated. Reference 
in this contention has been made to the 
case of Pulin Behari ling v. Mahendra 
Chandra Ghnsal (5), where the procedure 
suggested by the appellant was adopted. 
Without examining the ratio of that case 
we are not prepared to follow the proce- 
dure adopted therein. 

We are again asked to exeicise our 
powers under 0. XLI, r. 33. That provision 
of the law is also not applicable to this case. 
It is intended to cover cases where the 
Court may vary the decree in such a way 
or pa«s such an order as to make the party 
in whose favour the order of the lower 
Court was passed liable under the order 
passed by the Appellate Court. Whatever 
view may be taken with regard to the in- 
herent power of this Court as contained in 
0. XLI, C. P. C , or outside, the Code, the 
present case is not one in which such power 
should be exercised. 

In the result, this appeal must be held 
to be incompetent and dismissed with 
costs. 

The application filed by the appellant is 
rejected. 

Duval, J.— I agree. 

z. k. Appeal dismissed. 

(5) G7 Ind. Cns. 10; 34 C. L. J. 105. 

ALLAHABAD HIGH COURT. 

FULL BENCH. 

First Civil Appeal No. 273 ok 1922. 
July 21, 1925. 

Present .—Mr. Justice Lindsay, 

Mr. Justice Kanhaiya Lai and Mr. Justice 

Daniels. 

LAL BAHADUR LAL and another— 
Defendants— Appellants 
versus 

K A M LES H A R NAT H— Pi.ai nti fp 
—Respondent. 

Ilimlu Laui — Joint family— Alienation by fathit— 
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Suit by son to Set aside alinulion— Legal necessity — 
Consideration^ insign iji-'a ut ftorlion of, not proved to I* 
for legal necessity, effect of. 

Where iii a suit l>y a Riu-Ju l j s-t asi i - a sale 
of family pivp.rty by tii° f.itli r on the srruuuil "f 
want of consideration a si- 1 le^al ii«?i*r<sil\\ the p*»rti"ii 
of the consideration for tin* sal-* for which l**gal neces- 
sity is not established is, as compared with the total 
consideration, insignificant, the sale ought not to be set 
aside, [p. 1)90, col. -.| 

First appeal from a decree of the Sub- 
ordinate Judge, Basti, dated the ibid May 
1922. 

ORDER OF REFERENCE TO A 
FULL BENCH. 

Mears, C. J„ and Mukerji, J.— 

This is the appeal of Lai Bahadur Lai who 
on the 25th of April I'JIS bought a 2-ar.nas 
share in village Phulpur from Adit Bahadur, 
the father of the plaintiff. The plaintiff 
commenced a suit for the setting aside of 
the sale on the ground that there was no 
legal necessity for it and that in truth 
there was no consideration. The learned 
Subordinate Judge analysed the six items 
which made up the consideration of 
Rs. 5,995 and we have followed the same 
course dealing with each and every item 
because either the appellants or the res- 
pondent challenged one or other of them. 
We need not go into the details of these 
because they present no special features. 

Item [a). The learned Subordinate Judge 
found that item (a) Rs. 356 was for legal 
necessity. Mr. Sheo Prasad Sinha has not 
been able to challenge this item. 

As regards item (b) Rs. 849 that was 
disallowed, but having regard to the recent 
decision of the Privy Council in Brij Narnia 
Rai v. Mangla Prasad Rai (1) which has 
been decided subsequent to the decision of 
the learned Subordinate Judge that item of 
Rs. 849 must now be included. 

Item (c). The learned Subordinate Judge 
allowed Rs. 119 of the item of Rs. 256, but 
again it is agreed that the whole Us. 256 is 
recoverable. 

Item (d). No question arises on this item 
of Rs. 250. 

As regards item (e) Rs. 1,725 we are of 
opinion that the transaction of mortgage 
between the father and Ganesh Ivunwari 
was a_ genuine transaction and that this 
Rs. 1,725 was a debt due by the father and 
properly dischargable by an advance by 

. ft 77 Ilul - Cas - Gi ' J ; 21 A. L. J. 931; 46 M. L. J. 23; 

i 5 . : n 28 ?• ft N ’ - 53; < l92 ‘) M. W. N 6S; 19 

{*■ ■ ' v - '2; 2 Put. L. It, 11; 10 0. & A. L. R. 8*; (1921) A 
\ R- ft C.) 50; 33 M. L. T. 457; 46 A. 95; 28 Bom. L. R. 

00; 110 L.J. l07i 51 1. A. 129; I O. W. N. 48; 41 O. 
U< y.;, 


the defendant. 

Item (/). The learned Subordinate Judge 
allowed Rs. l,fil9-8-0of the item of Rs. 2.559. 
It is this item which has been the subject 
of the greater part of the argument. Rs. 1,500 
was said to have been the amount borrowed 
from Lai Bahadur Lai to pay for the re- 
deeming of ornaments belonging to the 
daughter of Adit Bahadur which the latter 
had pledged. Completely satisfactory evi- 
dence was _ given showing the redemption 
of Rs. 1,30/ worth, but there is no evidence 
as regards the Rs. 193. That amount, there- 
fore. must be struck off. As regards Rs. 500 
payment of rent, only Rs. 492-1-0 has been 
proved and, therefore, again Rs. 7-15-0 was 
disallowed. An item of Rs. 200 relates to 
a stamp. The appellants had in fact ad- 
vanced Rs. 200 to Adit Bahadur for the 
purchase of a stamp in respect of a transac- 
tion which Adit Bahadur intended to 
enter into with a third party. For some 
reason, not material to this case, the transac- 
tion went off, but nevertheless that money 
had been borrowed and constituted a debt 
from the father Lai Bahadur Lai As 
regards the sum of Rs. 100 we disallow 
it on tli6 ground that there is no evidence 
as to the circumstances under which this 
was advanced. It is admitted that the 
final amount of Rs. 300 was one properly 
incurred. ^ 

The addition of all these items allowed 

C ° m 5f q * n Rs , ySW-O and, therefore, 
^ ls Stared t0 be the amount for 
which there was no legal necessity. 

When these figures were arrived at there 
naturaUy arose the question as to the form 
o the decree and our attention has been 
called to what undoubtedly is a conflict of 
opinion. Me think it desirable that this 
case should be considered and that a Full 
Bench should be asked to say whether on 
the figures as found by us the sat should 

of R, a ? 7 « 0 ?n Payin ? t ^ Kan ^shar Nath 
of Rs. 5,/ 35-1-0 or whether the sale should 

be confirmed to Lai Bahadur Lai in his pav- 
jng to Kara eshar Nath Rs. 259-15-0 or whe- 
ther a third course should be taken of 
mg no relief to kamleshar Nath at all * 

I he difference between the views t fl U n 
by Benches of this Court will appear from a 
perusal of the following cases 1 m a 

Ram Dei Kunwar v Aim t /■»» 
Bachehan Singh v. Kamta ‘prasad (V /" '• 

12)27 A. 491; A. W. N. .1905) 63 Ja * 

337 ) 535; 32 A. 392 at p. 396; 7 A . L j 


LALBiHARDtE LAL 
Narain Pande v. Bhagwan Pande (4), 
Dxvarka Ram v. Jhulai Pande (5). Sanmukh 
Pande v. Jagarnath Pande (6), Allah Jilai 
t. Qabiz [First appeal No. 09 of 1922 
decided by Mr. Justice Mukerji and Mr. 
Justice Dalai on the 11th June, 1924.] 
Jiwan Singh v. Gauri Shankar [First 
Appeal No. 140 of 1922, decided by Mr. 
Justice Lindsay and Mr. Justice Kanhaiya 
Lai on the 30th of March, 1925.J Reference 
might also be made to Medai Dalavoi 
Thirumalaiappa Mudaliarv. Nainar Teven 
(7). and to Girdharee Lall v. Kantoo Lall (8). 

On the return of the opinion of the Full 
Bench let this matter be put up before us 
again for final orders. 

Messrs. P. L. Banerji , .V. P. Upadhiija and 
Gadadhar Prasad, for the Appellants. 

Mr. Shiva Prasad Sinha, for the Respon- 
dent. 

JUDGMENT OF THE FULL 
BENCH. 

On the question which has been referr- 
ed to us by a Bench we are of opinion 
that in this particular case the sale should 
not be set aside but should be confirm- 
ed in favour of the purchaser. The con- 
sideration which is mentioned in the sale- 
deed is Rs. 5,995 and it is found that 
for only a sum of Rs. 259-15-0 out of this 
sum no legal necessity has been established. 
In our opinion this item is an insignificant 
sum which should be left out of considera- 
tion in deciding the question whether the 
6ale should or should not stand. The sale 
was a sale of a 2 annas share out of a 5 
annas 4 pies share and we have no reason to 
suppose that the precise sum for which 
legal necessity existed could have been 
realised by a sale of any less share than that 


of 2 annas. 

We need not discuss the case law on the 
subject. The latest case to which we have 
been referred will be found in Daulat v. 
Sankatha Prasad (9). That refers back to 
recent decisions which are to be found in 
Jai Narasn Pande v. Bhagwan Pande (4) 

( 4 ) 80 Ind. Cas. 100C; 41 A. 683; 20 A. L. J. 621; 
(19221 A. I. R. (A.) 321. 

(5) 72 Ind. Cas. 131; 15 A. 429 nl p. 431; 9 O. & A. 
L. R. 491; (1923) A. I. K. (A.) 248. 

(6) 83 Ind. Cas. 838; 1C A. 531; 22 A. L. J. 117; L. 
B 5 A. 289 Civ.; (1921; A. 1 R.(A.) 708. 

,7i 74 Ind. Cas. 601; (1922) M. W. N. 801; 1C L. W. 
476 4 U. P. I- R. (P. C.) 92; (1922) A. I.R. (P.(\)307; 
27 ('. W. N. 3C5; 21 A L. J. 282; 31 M. L. T. 119 

* 8) 12 A. 321: 22 W. R. 5G; 11 13. L. R. 187; 3Sar. P. 

C. J. 380; IP. C.). 

1 9) 86 Ind. Cas. 91; 47 A. 355; 23 A. L. J. 55; L R, 6 
A 107 Civ.; (1925) A. I.R. (A.) 321. 
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and Sanmukh Pande v. Jagaranath Pande 
(6). The whole case-law on the subject has 
been referred to in one or other of these 
rulings. The only authority on which Mr. 
Shiva Prasad Sinha for the respondent 
relies is the case of Dwarka Ram v. Jhulai 
Pande (o). We do not wish to criticise the 
merits of that decision for we are satisfied 
that on the merits the decision was a per- 
fectly correct one, if we may say so, but we 
are of opinion that there are certain expres- 
sions in the judgment which cannot be 
accepted literally and which are expressed 
too widely. We refer to the passage at 
page 452* of the report which runs as fol- 
lows 

“If any part of the consideration was 
invalid and not binding on the plaintiff, 
the plaintiff would be entitled to have the 
sale set aside But if a portion of the 
consideration was good and binding on the 
plaintiff, he would be entitled to re- 
imburse it to the defendant. The form 
of the decree in a case of this kind should, 
therefore, be a decree for possession in 
favour of the plaintiff, subject to his 
paying to the purchaser so much considera- 
tion as was required for the necessities 
of the family. This is the form of the 
decree in a suit of this kind which has 
always been maintained.” 

We do not think it is correct to say that if 
any part of the consideration, however insig- 
nificant, was invalid and not binding on the 
plaintiff, the plaintiff is entitled to have the 
sale set aside. On the contrary there is plenty 
of authority for the proposition that where 
the portion of the consideration for which 
no legal necessity can be proved is insigni- 
ficant the sale will stand. That was laid 
down in the case of Girdhari Lai v. Kantu. 
Lai (8) and the relevant passage of that 
judgment will be found quoted in the 
Bench decision reported as Jai Narain 
Pande v. Bgagwan Pande (4). Nor again 
do we think it is correct to say that the 
form of the decree in a suit of this kind 
which has always been maintained is the 
form by which the plaintiff is given a 
decree for possession subject to his pay- 
ing to the purchaser so much of the con- 
sideration as was required for the neces- 
sities of the family. On the contrary there 
are cases in which the suit of the plain- 
tiff has failed altogether, i. e. cases where 
the portions of the consideration mmey 
for which no legal necessity could b e foun d 

•Ruga of 45 
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were so inconsiderable as to be liable to 
be ignored. 

Then only other matter upon which we 
are called upon to express an opinion is 
whether in the circumstances of this case 
the purchaser is liable to pay to the plaint- 
iff a sum of Rs. 259-15 0 for which no 
legal necessity has been held to be establish- 
ed. In our opinion the vendee in this 
case ought not to be made liable to pay this 
sum. It seems to have been held that this 
amount was actually paid to the father of 
the plaintiff, and that being so, we can 
see no good reason why the vendee should 
be required to pay the money over again. 

Let this answer be returned to the Refer- 
ring Bench. 

FINAL JUDGMENT. 

Meat’s, C. J. and Mukerji, J.— 

The facts of this case will appear from our 
order, dated 24th of June 1925, referring 
a point of law to a Full Bench. The point 
referred to is also stated in that order. 

The Full Bench have now decided the 
point and have held that the sale impeach- 
ed by the son, who was the plaintiff-re- 
spondent in this Court, should be upheld 
in its entirety without any condition attach- 
ed to the decree. 

We accordingly allow the appeal and 
dismiss the plaintiff-repondent’s suit with 
costs throughout. The costs in this Court 
will include Counsel's fees on the higher 
scale. 

K • Appeal allowed. 


MADRAS HIGH COURT. 

Civil Miscellaneous Appeal No 3U0 

of 1924. 

April 30, 1925. 

Present;— Justice Bir Charles Gordon 
Spencer, Kt., and Mr. Justice Ramesam 
In re PLTA NAGAYYA — Defendant 

iV PPELUNT 

Civil Procedure Code {Act 7 of MS), 0. XVI, rr . 10 
11, L \\ Uncss, failure of, to obey summons to atteno 
Court-Court, power to impose fine-Attachment a, 
proclamation whether condition precedent -Wordt 
such person in r. 12, meaning of. 

Neither the issue of a proclamation nor an order for 
attachment of property is a condition precedent to the 
imposition of a line for non-attendance of a person who 

,, * n( * Civil 

Per Spencer, J .— The words “such person" in r 10 
O XVI of tho 0. P. 0. do not M P « ^ 
whom a proclamation has been issued or whosTnr^ 
Iierty has been attached; but mean a person to whom 
ft summons has been issued and who fails 
Wrier r. 10 (1). [p. 991, «l. j; p, 992, «1, ?] ,0 


Ram Gopal v. frerttanj of State for India, 55 In d. 
Cas. 425; 31 C. L. J. 3fi3 and Ashntosh Mull irk v. Sec- 
retary nf Stale for India, 57 Ind. Cas. 302, dissented 

Per Ram.:s'im, J — Order XVI, r. 12. C. P. C., deals 
with all cas^s of disobedience not covered by r. 11 , whe- 
ther there has been attachment or not and is not con- 
lined to cases in which there has been an attachment. 
Ip. 'J92, cols. 1 <fc 2.] 

Appeal against an order of the Court of 
the Additional Subordinate Judge, Ma- 
sulipatam, dated the 13th February 1924 
made in O. S. No. 47 of 1923. 

Mr. A. Venkatachalam, for the Appel- 
lant. 




y. > . /xnumuKrimna itjcr (uavern- 
ment Pleadei) for the Crown. 

JUDGMENT. 

Spencer, J.— The appellant was sum- 
moned on the 2Gth January 1924 to appear 
as a witness on the 8th February. He did 
not appear and a warrant was issued and 
he was fined Rs. 40 for disobedience of 
summons. His explanation was that, as he 
was going to Court, after arriving at the 
place where the Court was held, he was 
met by the plaintiff and defendants who 
told him that the case had been adjourned 
W e have no means of testing whether this 
statement is true. The parties were not 
examined to corroborate him, but the Judge 
did not accept the explanation. He only 
gave him five days’ time to pay the fine 

It is argued that the Subordinate Judge 
acted without jurisdiction inasmuch as 
there was no issue of a proclamation or 
attachment of property before the fine was 
imposed. This argument is based on the 
decisions in Ashutosh Mullick v. Secretary 
o; State for India (1) and Ram Copal 7 
Secretary of State for India (2). I ? eg ret 
that 1 must express dissent from the opinion 
of the two learned Judges of the Calcutta 
High Court who decided these cases I 
am unable to construe the provisions of 
rr. 10 to 12 of O. XVI of the C. P Q a f 
meaning that the issue of a proclamation 
or an order for attachment of property me 
conditions precedent to the imposition of a 
fine for non-attendance of a person who 
has been summoned to attend a Civil Court 
Beachcroft, J. treats r. 12 as an alternative 
to r 11 and he understands the words 
such person" in r. 12 as meaning a pel n 
against whom a proclamation has h^n 
issued or whose property has been attached 
In my opinion "such person" nW, * 

P (U 5?S W c h aX “ 8 ^en issued 0 

ft 55 Iud, Cas. 125; 31 C. L. J. 3G3, 
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and who fails to attend under r. 10 (1). Rule 
12 itself provides both for cases where an 
attachment has been made and for cases 
where an attachment has not been already 
made but is made in enforcement of the 
order of line. It seems to me that to say 
that a Judge cannot line a witness for 
disobedience of summons unless the preli- 
minaries are first gone through of attaching 
his property or issuing a proclamation 
against him is to put a great and unneces- 
sary limitation on the powers of Courts to 
deal with refractory witnesses. The Subor- 
dinate Judge’s order was thus passed in the 
exercise of his jurisdiction. 

There is nothing to show that the witness 
had ever previously disobeyed a summons 
of Court. He did not prove that he was 
told by the parties that the case had been 
adjourned, and, even assuming that story 
were true, it would not legally be a suffi- 
cient excuse for non-attendance. The line 
of Rs. -10 is rather excessive, and is in 
contrast with the fact that all the other 
witnesses who were fined in the case were 
excused when they appeared before the 
Court and represented their reasons for 
non-appeararce. I reduce the fine imposed 
by the lower Court from Rs. 40 to Rs. 5 
(Rs. five). The excess will be refunded. 
In other respects the appeal is dismissed. 
No costs. 

Ramesam, J.— I entirely agree. 

The case of Ashutosh Mull id: v. Secretary 
of State for India (1) merely follows the 
earlier case of Ram Gopal v. Secretary 
of State for India (2) and contains no ad- 
ditional reasoning, it seems to me that 
the argument addressed to Beachcroft, J., 
in Ram Gopal v. Secretary of State for 
India (2) and which was rejected by him, 
namely, that 0. XVI, r, 12 should be con- 
strued independently of r. 11 and should 
be taken to refer to r. 10 is sound and 
might have been accepted by him. 1 am 
of opinion that O. XVI, r. 12 deals with 
all cases of disobedience not covered by 
r. 11 whether there has been attachment or 
not. If it were not so, there would be cases 
of flagrant disobedience with which Courts 
would’ have no power of dealing but, apart 
f IO m such considerations, O. XVI, r. 12 con- 
tains clear indications that it deals also with 
cases where there lias been no attachment. 
It provides for a fresh attachment of pro- 
perty where the witness has failed to give 
a satisfactory explanation, if there has 
been no attachment of property, and, if 
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there has been an attachment already, for 
sale. Both cases being expressly referred 
to in the sections it is difficult to construe 
U. X\ I, r. 12 as being confined to cases in 
which there has been an attachment. 

1 agree with the order passed bv my 
learned brother, 
v. n. v. 

s - L - Petition dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1528 of 1923. 
July 21, 1925. 

Present .—.Mr. Justice Lindsay and. 

-Mr. Justice Sulaiman. 
BAKHTAWAR— Defendant— Appellant 

versus 

SUNDER LAL and others— Plaintiffs 
— Respondents. 

Registration Act (XVI of 190S).s. 17 ( 1) (b)- Family 
arrangement Petition o f compromise addressed to Court 
— Antecedent title , recognition of— Registration, whether 
necessary. 

Where a bona tide dispute between tho parties is 
eventually composed, each party recognizing an ante- 
cedent title in the other and the parties address a 
petition to the Court stating the terms of the agree- 
ment arrived at between them, there is no necessity 
to have the petition registered. Such a petition does 
not purport to create, assign, limit, extinguish or 
declare any rights in immoveable proparty within the 
meaning ofs. 17 (1) tb) of the Registration Act. It is 
merely a recital of facts by which the Court is in- 
formed that the parties have come to an arrangement. 
Ip. 904, col. 2.) 

Per Sulaiman, J. — Division of property by way of 
family settlement does not amount to a transfer by 
one party to the other, nor does any party to such 
settlement derive title through the other. The settle- 
ment merely recognizes the right of the other party 
and accepts it in part. Not being a transfer, gift or 
exchange from one party to the other the transaction 
does not fall under any of the sections of the Transfer 
of Property Act which require registration, [p. 993, 
col. 2.] 

liven in the absence of a registered document it is 
open to either party to a family settlement to prove 
that there has been a family settlement which was 
acted upon, [ibid.] 

Where, however, a compromise is reduced to writ- 
ing, then if tho document is sought to be used as a 
document of title purporting to create or declare rights 
in immoveable property worth more than Rs. 100 tho 
deed would require registration. If the document 
does not purport to be a document of title creating or 
declaring such right but contains a mere recital of a 
previous settlement arrived at between the parties, 
the document maybe used in evidence in proof of that 
previous settlement, even though not registered, [ibid.) 

Second appeal from a decree of the 
District Jud?e, Meerut, dated the 28th 
September 1923, 


BAKHTAWAR V . SUNDER LAL. 



BAKHTA WAR l’. SUSDBf! I.iL. 
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REFERRING ORDER. 

Sulaiman, J.— I think this is a fit case 
to be referred to a Bench of two Judges. 
The learned Judge begins his judgment by 
saying that this is rather a difficult case anil 
he had had to look up numerous rulings 
which were cited before him 

The main question in the case was whe- 
ther the compromise arrived at in 190!) 
between Musammat Kamli the mother of 
the plaintiffs and Bakhtawar, the defendant, 
was in the nature of a family settlement or 
not. The learned Judge has to my mind 
unnecessarily gone into the question whe- 
ther the defendant has or has not proved in 
this case the validity of his adoption. There 
was no issue framed in the first Court and 
the defendant was not called upon to lead 
evidence on that point. The question of 
adoption was irrelevant, the main question 
being whether in 1909 there was a bona fide 
dispute about the alleged adoption and 
whether Musammat Kamli believed that she 
had a rival claimant to meet and thought it 
desirable to settle the dispute with him 
rather than to carry on a long continued 
litigation. Having found that the oral 
evidence adduced by the defendant to prove 
his adoption was not satisfactory and hav- 
ing come to the conclusion that the applica- 
tion mentioning the compromise filed in 
the Revenue Court waa inadmissible for 
want of registration he has been forced to 
record a finding that it was not reasonable 
for Musammat Kamli to have given away 
the rights of her children to an outsider. 
He has not considered whether even if for 
want of registration the application were 
inadmissible, the recital in it is or is not 
admissible for purposes of proving her 
admission of the adoption. At one place 
he has also remarked “I have already held 
that there is not sufficient oral evidence to 
prove that the compromise was a bona fide 
transaction" but in the previous portion of 
his judgment he nowhere recorded any such 
express finding. If the Bench is of opinion 
that the case is concluded by findings of 
fact then the question of law would not 
arise, otherwise the question which has to 
be considered is whether the application 
made to the Revenue Court which refers to 
a compromise between the parties is in- 
admissible in evidence because it is an 
unregistered document. 

There can be no doubt that there are 
conflicting rulings on this point some of 
which are not easily reconcilable. If the 

63 


matter were wholly res integra I would have 
no hesitation in holding (1) that division 
of property by way of family settlement 
does not amount to a transfer by one party 
to the other, nor does any party to such 
settlement derive title through the other. 
The settlement merely recognises the right 
of the other party and accepts it in part. 
Not being a transfer, gift or exchange from 
one party to the other the transaction does 
not fall under any of the sections of the 
Transfer of Property Act which require 
registration; (2) that even in the absence 
of a registered document it is open to either 
party to the family settlement to prove 
that there had been a family settlement 
which was acted upon ; (3) that if the com- 
promise is reduced to writing then if that 
document is used as a document of title 
purporting to create or declare rights in 
immoveable property worth more than 
Rs. 100 the deed would require registra- 
tion ; but (4) that if the document does not 
purport to be a document of title creating 
or declaring 6uch right but contains a 
inere recital of a previous settlement arrived 
at between the parties the document may be 
used in evidence in proof of that previous 
settlement, even though not registered. 

I feel, however, that I would not be 
justified in acting on these propositions in 
face of considerable conflict of opinion which 
exists on the subject. That there is such a 
conflict admits of no doubt. 

Leaving aside cases which were decided 
prior to March 11th, 1910, which are referred 
to in the Full Bench case of Jagrani v. 
Bisheshar Dube (1), the learned Judges who 
formed the Full Bench themselves were not 
unanimous on the rules of law which should 
be adopted. Richards, U. J„ at page 373* 
remarked : ‘‘It is said that the transaction 
in the present case was a ‘family arrange- 
ment and itis urged that documents connect- 
ed with ‘family arrangements’ need never be 
registered. 1 think that there is no justifica- 
tion for such a proposition. Documentswhich 
disc osed family arrangements' and which 
at the same time ‘purport or operate’ to 
cieate, declare, assign, limit, or extinguish 
etc., must be registered, just as much as 
any other documents unconnected with 
family arrangements.’ " He took the view 
that "one of the cases in which their Lord- 
ships of the Privy Council had considered 

( Ind. Cns. 701; 38 A. 3G6; U A. L. J. 4 « 

‘ ‘Page of 38A.^4iTcf. 
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the ‘family arrangement' could be uspd a* 

documents ^ ,he Pr0positio “ ‘Lt such 
documents were exempted from the provi- 

r%°- f - t ,e , ReglStrati0nAct - Tudball P J., at 

Z . a s ? marke d “ If this document 
weie one which purported or operated to 

thereSrf 1 ‘w P ! ainti,I ’ s title . registration 
theieot would in my opinion, be com- 

pul ® 0I- y • A ? L d a t page 376* he further re- 
marked \\ here a family settlement, 6ona 

■ a . nd /, re l e of fraud, is made and acted 
upon by all the parties, even though a full 
and proper document be not dulv executed 
and registered, the Courts have refused to 
go behind it." Kafique, J„ at page 378* 
betel if a compromise has been validly 
made and acted upon it must be given 
effect to". He was of opinion that if the 
compromise filed before a Revenue Court 
was merely an intimation of the fact of 
a compromise already made and nothin" 
more than the question of the admissibility 
of the document, was irrelevant; but that the 
previous compromise itself "should have 
been in writing and registered" (pages 379*). 

The matter has come up recently before 
a Bench consisting of PiggottandKanhaiya 
Lai, JJ., in the case of Baldeo Singh v. 
Udal Singh (2) where also the learned 
Judges did not take exactly the same view. 
Kanhaiya Lai, J., was of opinion that peti- 
tion which contained nothing more than 
a recital of the oral settlement effected 
out of Court and did not by itself purport 
to create, assign or declare any rights in 
immoveable property, did not require to be 
registered. Piggott, J., held that if the 
entire settlement were reduced to writing 
the provisions of the Registration Act and 
possibly also those of s. 91 of the Indian 
Evidence Act would come into force. He, 
however, held that in that particular case 
the settlement had not been reduced to 
writing in its entirety. 

I accordingly refer this case to a Bench of 
two Judges. 

Mr. Ambilca Prasad (with him Dr. N. C. 
Vaish), for the Appellant. 

JUDGMENT. 

Lindsay, J.— After hearing arguments 
in this case, I am of opinion that the appellant 
is entitled to succeed. The whole question 
turns on the document dated the 9th of 
January 1909 which was presented in the 
Revenue Court. It appears that this docu- 
ment was presented after the death of one 
(2) . r )S Ind C*is. 732; 18 A. L. J. 877; 2 U. P. L. R. 

t A. I 202; 43 A. 1. 

*I\igcs of 38 A.— I lid.] 
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Musammat Surjaiti who was the widow of 
Dungar. When Musammat Surjaiti died 
Dakhtawar who is the grand nephew of 
Dungar seems to have applied to the 
Revenue Court claiming to be the heir and 
to be entitled to have mutation of all pro- 
perty which had belonged to Dungar, and it 
further appears that he was putting forward 
a title by saying that Musammat Surjaiti had 
adopted him to her husband Dungar. 

The claim in the Revenue Court was 
opposed by Dungar’s daughter Musammat 
Kamli and on the date above mentioned 
we find that a petition was presented to 
the Court which is described as darkhast 
razinama. This document recited that the 
two parties, namely, Bakhtawarand Mus- 
ammat Kamli had already composed their 
differences regarding the property and 
had come to an arrangement between 
themselves by which Musammat Kamli’s 
name was to be entered in respect of 7 
bighas, 12 biswas odd whilst Bakhtawar's 
name was to be entered in respect of the 
rest of the property amounting to 7 bi- 
ghas 2 biswas odd. The petition describes 
Bakhtawar as the adopted son of Musammat 
Surjaiti. 

It is not disputed that the entries have 
remained in this way ever since the muta- 
tion Court made an order upon this petition. 
I am of opinion that this petition is evidence 
of a previously arranged family settlement 
arrived at between Bakhtawar and Musam- 
mat. Kamli, and the true view of the 
transaction appears to me to be that there 
was no transfer by one party to the other, 
nor was there any creation of a fresh title 
Bakhtawar was setting himself up as the 
adopted son whilst Musammat Kamli was 
opposing him in her character as daugh- 
ter and heir of the deceased Dimgar. It 
is reasonable to assume that there was a 
bona fide dispute between the parties 
which was eventually composed, each party 
recognising an antecedent title in the 
other. In this view of the circumstances I 
am of opinion that there was no necessity 
to have this petition registered. It does 
not, in my opinion, purport to create, as- 
sign, limit, extinguish or declare within 
the meaning of these expressions as used 
in e. 17 (6) of the Registration Act. It 
is merely a recital of fact by which the 
Court is informed that the parties have 
come to an arrangement. The whole ques- ( 
tion raised here has been discussed by me ' 
in a ruling which will be found in Satrohan 
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Lai v. Nayeshar Prasad (3). I have nothing 
to add to or substract from what I said 
on that occasion. 1 need only say further 
that this ruling was cited in a Bench 
decision reported as Baldeo Sinyh v.Udal 
Singh (2). I would, therefore, allow this 
appeal and setting aside the decrees of 
both the Courts below dismiss the plaintiff’s 
suit with costs in all Courts including 
in this Court fees on the higher scale. 

Sulaiman, J. — I agree and adhere to 
the four propositions laid down bv me 
in my Referring Order which I was inclined 
to accept if the matter were wholly res 
Integra. . 

7 ‘: „ Appeal allowed. 

(3) So Ind. Cos. 770, 19 0. C. 75; 3 0. L. J. 339. 


RANGOON HIGH COURT. 

Civil Miscellaneous Appeal No. 31 
of 1925. 

March 23, 1925. 

Present:— Mr. Justice Heald and 
Mr. J ustice Lentaigne. 

MENGHA SINGH— Appellant 

versus 

SUCH A SINGH — Respondent. 

Letters Patent (Rang.), d. 13-Civil Procedure Code 
k lc y. °f 100S \\ 0. XXXVIII, r. .5, order under, whe- 
mnt •l ud ° mer ' t Appealable order, whether "judg- 

An order under 0. XXXVIII, r. 5, C. P. 0., requir- 
mg an appellant to give security, is not a '•judgment" 
within the meaning of cl. 13 of the Letters Patent 
(Kangoon). because it is merely an interlocutory- order 
which does not affect the merits of the dispute between 
the parties by determining some right or liability 
which is in controversy between them in the suit 
Mootjee Dharsee d: Co. v. AT. E. Mootla, 88 Ind Cas 

followed^ L ' J ' 61: (1925; A ' 1 R ■ (R ) 225: 3 R ' 255 - 

R To V - X V vab Askur Ju "0 Aftab Dowla 

in w' 5 °i Q u d „^ oonai ?', v - Tribhovandas, 32 B. 602- 
10 Bom. L. R. 337, not followed. 

Semite. Where an appeal against an order actually 
is given by the C. P. C., it might well be argued that 
the order ought to be regarded as a “judgment*’ 
within the meaning of the Letters Patent. * 

Civil miscellaneous appeal against an 

order the Original SiE c K No 

Mr. Auzam, for the Appellant. 

Suit No. 473 of 1924 
on the Original Side of the Court respond- 

?Th U l d B a^ aa u Singh and certai n relatives 

q £ Thakur Singh, aipong whoip was appellant 


to recover Rs. 0,900 which he alleged to be 
due on a promissory note executed by Bahan 
Singh and Thakur Singh. 

Respondent also applied for attachment 
before judgment in respect of a motor car 
No. 4315 belonging to appellant on the 
ground that the appellant had sold another 
motor car No. 3677, which belonged to the 
estate and kept the proceeds, and that 
appellant was trying to sell car No. 4315 
and was intending to leave the jurisdiction 
of the Court. That application was dis- 
missed. 

Respondent then tiled a fresh applica- 
tion claiming on the same ground tbat ap- 
pellant should be ordered to deposit in 
Court Rs. 1,700 as being the amount which 
Thakur Singh had paid for his interest in 
car No. 4315 and to give security for costs. 

Affidavits in respect of that application 
were tiled by both parties, and after ex- 
amining one of respondent’s witnesses and 
hearing Counsel, the learned Judge pass- 
ed an order directing appellant to furnish 
security in Rs. 1,784. 

Appellant desires to appeal against that 
order, but his learned Advocate has been 
unable to satisfy us that an appeal lies. 

He has referred us to the provisions of 

jNLIII, r. 1 (y) but it is clear that the 
order against which he wishes to appeal is 

not one of the orders mentioned in that 
rule. 

The order of the learned Judge was pre- 

!!! a 'vfu 0 m eri " ade ? nder the P rov 'isions 
of U. XXXVIII, r. o and would not, in our 

opinion be a ••judgment’’ within the mean- 
ing of cl. 13 of the Letters Patent, because 
it is a mere interlocutory order which does 
not affect the merits of the dispute between 
he pai tie s by determining some right or 
liability which is m controversy between 
them in the suit. 

It is true that it was held in the case of 
Seshain How v. iXawab Askur Jung Aitab 
Dowla (1) that an order directing a plaintiff 
to furnish security for costs, made under 
the provisions corresponding to O. XXV 
r 1 was a "judgment” within the meaning 
of a corresponding clause of Letters Patent 
and that the ruling was followed in Soona- 
bai v Tnbhomndas (2) but it is clear from 
he Judgment that both the Madras and 
the Bombay Courts regarded the matter as 
being open to doubt. The meaning of the 
word judgment" in the Letters Patent 

(1) 26 M. 502. 

$ 32 13. 602; 10 liom. L. R. 337. 
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has recently been considered bv this Court 
m tiie case of Moolji Dharsee c 6 Co. v. .1/. 
Moolu (3j and on the reasoning adopted in 
that case \ye are of the opinion that the 
order in this case was not a “judgment,” 

I lie question would have been different 
if an order under 0. XXXVIII, r. 6 had 
been made because an appeal from such an 
order actually is given by the Code and it 
might well be argued that orders against 
which an appeal is given by the Code 
ought to be regarded as “judgments” within 
the meaning of the Letters Patent. 

In the present case the order would not 
be appealable as an order under the Code 
and we are of opinion that it is not appeal- 
able as a judgment under cl. 13 of the 
Letters Patent. 

The appeal is accordingly dismissed. 

N. H. Appeal dismissed. 

(3) 88 Ind. Cas. 740; 4 Bur. L. J. Cl; (1925) A. I. It. 
(K.) 225; 3 R. 255. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1089 op 1923. 

February 25, 1925. 

Present . —Mr. Justice Mukerji. 
Chaudhuii MUHAMMAD ABDUL HAMID 
KHAN— Plaintiff— Apprllant 
versus 

UDA and oTRsns— D efendants — 
Respondents. 

■Jurisdiction— Assistant Collector of Second Class, 
decree of— Appeal, third, whether lies. 

No third appeal lies from a decree of an Assistant 
Collector of the Second Class. 

Second appeal from a decree of the Addi- 
tional District Judg?, Aligarh, dated the 
7th April 1923. 

Mr. Gulzari Lai, for the Appellant. 

Mr. Panna Lai, for the Respondents. 

JUDGMENT.— This and the connected 
appeals Nos. 1090 to 1093 are third appeals 
from a decree of an Assistant Collector of 
the Second Class. 

A preliminary objection is taken by Mr. 
Panna Lai that no third appeal lies. His 
contention is supported by the case of 
Lachmi Narain v. Nirotom Das (1). Mr. Gul- 
zari Lai relies on the case of Chhajmal 
Das v. Sirya (2). That is a judgment by a 
Single Judge while the opinion expressed 
in the case of Lachmi Narain v. Nirotam 
Das (l)isby two Judges. This case was 

(1) 29 A. 09; 3 A. L. J. G8S; A. W. N. (1906) 272. 

(2; A. W. N. (1900; 251; 3 A. L. J. 625. 


[90 I. 0 . 1925] 

re-aflirmed by a Bench of two Judges, in 
this Court in the case of Gulzari Lai v. 
Latii Husain (3). 

I hold that no third appeal lies and dis- 
miss this appeal with costs. 

z - K - Appeal dismissed. 

(3) 35 Iud.Cas. 27; 38 A. 181; 14 A. L. J. 84. 


MADRAS HIGH COURT. 

Second Civil Appeal No 837 of 1922. 

February 18, 1925. 

Present Mr. Justice Devadoss. 

CHINNAMMA NAIDU and otbees — 
Defendants— Appellants 
versus 

VENKATAMMAL and others— Plaintiffs 

— Respondhnts. 

Construction of document— Maintenance deed— Pro- 
vision for payment of paddy or equivalent value-- 
Option— Market rate, claim at, maintainability of. 

It is not an invariable rule that where a person 
undertakes to pay maintenance in kind he should 
always pay it in kind. Where a document is clear, 
effect must be given to its terms. 

Where a person by a deed of maintenance under- 
took to deliver to a maintenance holder paddy worth 
Its. 33 for every year, 3 podies of paddy without 
moisture and chaff, and the deed further provided 
that "if at any time the giving of maintenance is 
delayed at the rate of 13 only for every podi money 
should be collected or sued for" : 

Held, that the document £ave an option to the 
grantor to give maintenance m kind or in cash at the 
rate mentioned and that the maintenance holder was 
not entitled to insist on payment at the market rate 
on the date of the plaint. 

Asutosh Mukhopadhya v. Haran Chandra Mukherjte, 
53 Ind. Uas. 382; 47 C. 133; 30 C. L. J. 41; 23 0. W. 
N. 1021, relied on. 

Second appeal against a decree of the 
District Court, Salem, in A. S. 92 of 1921, 
preferred against that of the Court of the 
District Munsif, Namakal, in O. S. No. 341 

of 1920. 

Mr. K. Ramanath Shcnai, for the Appel- 
lant. 

Mr. C. V. Anantahrishnier, for the Re- 
spondents. 

JUDGMENT.-The only point urged 
in this second appeal is whether the plaint- 
iff is entitled to get maintenance secured 
under Ex. A, at the rate at which paddy 
was selling on the date of the plaint. 
Both the Courts have given a decree for 
the amount of paddy payable to her at the 
rate prevailing on the date of the plaint. 
Mr. Ramanath Shenai on behalf of the 
appellants urges that Ex. A, provides for 
payment of money in lieu of the payment 

of maintenance in kind, and hie client W 
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entitled to pay maintenance at the rate 
mentioned in Ex. A. On the other aide it 
19 contended that the document provides 
for payment of maintenance in kind and 
that the value of the paddy is given only for 
the purpose of ascertaining the value for 
registration purpose and therefore it is said 
that there is no option to the defendant to 
pay maintenance in money at » lie rate men- 
tioned in the document. The recital in 
the document “is to deliver that paddy 
worth Rs. 39 for every year, 3 podies of 
Sambali paddy without moisture and chaff 
before 17th November every year according 
to the measure by which paddy is measured 
for sale. On failure to give every year, 
with interest at the rate of 4 Vallams 
for every year on the outstanding paddy 
from the date of default.” Lower down 


OittKUAMtf A NaIDU ¥. VEtfKAfAUUAt;. "97 

5 at the rate The difficulty has arisen from the facts 
e other side it that Courts have tried to interpret one 
nent provides document in the light of the recitals of an- 
in kind and other. Where there is no general principle 
< r iven onlv for governing the interpretation of the docu- 
^the value for nients each document should he interpret- 
efore it is said e( l as reads. It is not proper to go out- 
e defendant to side the document to try to find out what 
'.lie rate men- the indention of the parties to the docu- 
'he recital in me lit was in fixing a certain amount as tha 
*r that padd v value of the grain rent payable. In a recent 
r, 3 podies of case reported as Asutosh Mukhopadhija v. 
iture and chaff Huran Chandra Mukherjee (1,', the learned 
year according Chief Justice and two other learned Judges 
dy is measured have held that it was not the invariable 
ve every year, rule that the rent should be paid in kind ; 
of 4 Vallams and that each document should be inter- 
tanding paddy preted according to its tenor. In that case 
Lower down reference was made to a number of pre- 


there is this clause, “If at any time the 
giving of maintenance is delayed at the 
rate of 13 only for every podi money 
should be collected or sued for." But for 
the later clause I would be inclined to hold 
that the defendant is bound to deliver 
paddy according to the document and in 
default of delivery of paddy he should pay 
the value of the paddy at the market rate. 
The concluding portion of the document is 
emphatic in its terms and gives an option 
to the defendant to pay at the rate of 13 
for every pod{. If the value of the paddy 
is given either for the purpose of regis- 
tration or for 'some other purpose, no 
doubt the defendant could not escape his 
liability to deliver paddy, and on default 
to pay the value of the paddy at the market 
rate. The respondent relies upon a number 
of cases in support of this contention that 
the defendant is bound to deliver paddy, 
and iij default to pay the value of the paddy 
at the market rate or wherever the claim 
is made. Only recently I decided in S. 
A. No. 4C0 of 1922 following the decision 
of a Bench of this Court, that a lessee 
wa3 bound to pay rent in kind and in 
default he should pay the value of the 
paddy at the rate ruling on the date of 
the plaint. But the terms of that document 
are not the same as the terms of 
the document in this casa. Here the 
concluding portion of the document 
which I have already extracted is em- 
phatic and it gives the defendant an 
option to pay maintenance in kind or in 
cash at the rate mentioned in the document. 
There are a number of decisions on this 
point and they are not all reconcilable. 


vious cases and also to an unreported de- 
cision of Maclean, C. J., and Banerji, J. The 
principle deducible from all these cases is 
that it is not an invariable rule that where a 
lessee or other person undertakes to pay 
rent or maintenance or any such thing in 
kind he should always pay it in kind. 
Where an option is given to the promisee 
to pay in kind or in money and if the 
amount payable in money is fixed in the 
document, Courts Bhould not go behind 
the document and say that the intention of 
the parties was to pay only in kind. It 
is unnecessary to discuss the cases to which 
my attention was drawn by the learned 
Vakil for the respondent. I think the 
document is clear in its terms and 1 must 
give effect to its terms. In the view I have 
taken I think the judgment of the Court 
below cannot be supported. 

It is also vehemently urged by the learn- 
ed Vakil for the respondent that this is a 
maintenance arrangement and the plaint- 
iff is entitled to have the maintenance 
paid in kind as it is required for her food. 
But that would not take away the clause 
at the end of the document. I, therefore, 
consider that the decree of the lower Court 
on this point is wrong. I allow the plaint- 
iff the amount mentioned in Ex. A, as the 
value of the paddy which was payable on 
default of the payment of the 3 podies of 
paddy. The plaintiff will haven decree for 
lis. 39 with interests at the rate mention- 
ed m the document till the date of deposit 
In the circumstances I do not think I 
should allow costs to the appellants. Both 


(1) 53 Ind. C.r>. 332; 
V . N. 1021. 


L 0. 103; 3J C. b. J. 11; J3 (j 
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parties will bear their own costs in this 
suit. 

V. N. V. 

Zi K - Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 26 of 1923. 

March 16, 1925. 

Present : — Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

NABIN CHANDRA BISWAS-Decrrb- 
Holder— Appellant 
versus 

ABDUL AZIZ and others— Judgment- 
Debtors— Respon DENTS. 

Execution of decree - Attachment— Occupancy hold - 
ing, whether liable to sale. 

The transfer for value of the whole or part of an 
occupancy holding, apart from custom or local usage, 
is operative as against the raiyat whether it is 
voluntary or involuntary. The principle is of general 
application and applies to creditors other than the 
landlord. 

Chandra Btnode Kundu v. Sheikh Alla Hux, 58 Ind. 
Cas. 353; 48 C. 184; 24 C. W. N. 818; 31 C. L. J. 510 
and Kenaram PalwKinu Mandat, 75 Ind. Cas. 379; 
50 C. 508; (1924) A. I. K. (C.) 52. relied on. 

Appeal against an order of the District 
Judge, Chittagong, dated the 4th of 
September 1922, modifying that of the 
Munsif, South Rauzan, dated the 22nd 
February 1922. 

Babu Na rendra Kumar Das, for the Appel- 
lant. 

Babu Charu Chandra Sen , for the Re- 
spondents. 

Babu Biraj Mohan Majumdar, for the 
Deputy Registrar. 

JUDGMENT.— This appeal raises a 
question which has now been settled by 
authorities. The appellant obtained a decree 
against the respondentsand attached certain 
properties described in three schedules. 
The appeal is confined to the finding of the 
lower Court with respect to Schedule III. 
The judgment-debtors claimed that the 
properties described in that Schedule could 
not be sold as they had non-transferable 
occupancy interest in them. The learned 
District Judge of the Court of Appeal below 
has given effect to this contention. This 
view is untenable. In the Full Bench case 
otChandra Binode Kundu v. Sheikh Alla Bux 
(1), it was held that the transfer for value 
of the whole or part of an occupancy hold- 


1 90 1, C. 1925] 

ing apart from custom or local usage Is 
operative as against the raiyat whether it 
is voluntary or involuntary. The question 
involved in the Full Bench case was confin- 
ed to the right of the landlord to bring a 
non-transferable occupancy holding of a 
tenant to sale in execution cf a money- 
decree obtained by him; but the principle 
upon which this decision is based is a gene- 
ral one which applies to the case of creditors 
other than landlords; and this view has 
been adopted in the case of Kenaram Pal 
v. Kinu Mondal (2). We see no reason to 
differ from the view taken in those cases 
and we must hold that the properties of 
Schedule III are liable to attachment in 
execution of the decree obtained by the 
appellant. 

It is argued on behalf of the respondent 
that these properties were claimed by the 
respondents as their own and, therefore, there 
should be an enquiry into that question. 
We do not think that this question was 
raised in any of the Courts below. On read- 
ing the judgments of the Courts and the 
pleadings, we are of opinion that this was 
a question which was not within the con- 
templation of the parties in the Court below. 
The only points upon which they went to 
trial was whether the occupancy right in 
lands of Schedule III was liable to be 
sold in execution of the appellant’s decree. 

The result is that this appeal is allowed 
and the order of the lower Appellate Court 
6et aside and we hold that the proper- 
ties mentioned in Schedule III of the 
application for execution are liable to be 
attached and sold in execution of the appel- 
lant’s decree. 

There was a cross-appeal in the Court 
below against the order of the Munsif that 
the decree-holder should produce at the 
time of the sale landlord’s consent to the 
transfer of the lands mentioned in Schedule 
III. In the view that we take of the 
law, we think that this order should also 
be set aside. The judgment of the lower 
Appellate Court with regard to properties 
mentioned in the other Schedules will stand. 
We make no order as to costs. 

z. k. Appeal allowed. 

(2) 75 Ind. Cas. 379; 50 C. 508; (1924) A. I. R. (0.) 
52. 


(1) 58 Ind. C,s. 353; 48 C. 184; 24 C. W. N. 818; 7.1 
C. L. J. 510. 
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MADRAS HIGH COURT. 

Second Civil Appeals Nos. 176 and 549 

of 1921. 

February 22, 1924. 

Presen f.- — Sir Victor Murray Coutts 
Trotter, Kt., Chief Justice, and Mr. Justice 

Wallace. 

KIZHAKKAPET KRISHMAMADAR 
Plainti pf— Appellant 
versus 

MARAMBATTE UNNIMAMMU and others 
—Defendants Nos. 1, 3, 4 and 5— 
Respondents. 

Malabar Compensation for Tenants Improvements 
Act (I of 1900), s. i— Improvements — Conversion of one 
crop into two crop land— Burden of proof. 

The effect of s. 1 of the Malabar Compensation for 
Tenants Improvements Act is to throw upon tho 
landlord, when once it is shown t lint one crop land lias 
been converted into two crop laud, the burden of prov- 
ing that this was not due to anything done or spent 
by the tenant. 

In such a case it is unnecessary to prove that the 
improvement was definitely due to the exertions of the 
tenant. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Otta- 
palam, in A. S. Nos. 18 and 21 of 1914 and 
in A. S. No. 29 of 1914, preferred against 
those of the Court of the District Munsif, 
Wallatvard, in 0. S. Nos. 488 and 489 of 
1912 respectively. 

Mr. K. P. Merton, for the Appellant. 

The Advocate-General, for the Respond- 
ents. 

JUDGMENT.— In this case the plaint- 
iff sued for recovery of lands let to tho 
defendants who were his tenants. Under 
the Malabar Compensation for Tenants 
improvements Act of 1899 it is well-known 
that the landlord, is bound to compensate 
the tenant on ejectment for the improve- 
ments effected by the tenant. In this case 
the improvement that is in dispute in 
second appeal was an improvement alleged 
to consist of the conversion of one crop 
into two crop lands described in the suit 
as item (1) The case for the tenants was 
that this land having been at one time one 
crop land, had at the time of the eject- 
ment become two crop land and having 
regard to the provisions of s. 4 of the Act, 
that was enough for them, because the 
effect of that section clearly is to throw 
upon the landlord when once it is shown 
that one crop land has been converted into 
two crop land the burden of proving that 
this was not due to anything done or spent 
^ Vj® tenant- !q tins case the story set 
up by the landlord in the Courts below 


was that this land had been two crop 
land throughout its history or, at any rate, 
throughout its history under the tenancy 
of the defendants or their predecessors-in- 
title. That is dealt with by both the 
Courts below, by the learned Subordinate 
Judge in para. 9 of his judgment and 
by the District Munsif in para. 15 of 
his judgment, and it is clear therefrom 
that these learned Judges rejected the 
story, and the only story at that time 
put. up by the plaintiff to rebut the 
presumption created by s. 4 of the Act. 
Now it is sought to be said that, because 
the word “improvements" in the section is 
paraphrased by the words “works or the 
products of such works," therefore, we 
must demand proof that the improvement, 
the conversion of one crop land into two 
crop land, was definitely due to the exer- 
tions of the tenant or otherwise it cannot 
be described as “work." It appears lo us 
that to accede to such an argument would 
in effect be to throw the burden of proof 
in the opposite direction, to where the 
Statutes has deliberately indicated that it 
should lie. In support of this contention, 
reference is made to the case of Kunnath 
Madampil Kunjunni v. Mannarghat Haman- 
unni (1). I do not think it is necessary 
for me to say very much about that case. 
I observe that so far as appears from the 
report no reference is made to the all im- 
portant- section of the Statute, s. 4, and I 
will content myself at this stage with say- 
ing that I am by no means clear that that 
case was rightly decided and that I reserve 
for myself the right to re- consider the cor- 
rectness of that decision if on any future 
occasion, it should be directly challenged. 

The result is that Second Appeal No 176 

“ d i®®i s ?? d w i th costs. Second Appeal 
No. 549 follows Second Appeal No. 176 and 
it is also dismissed with costs. Time for 
redemption is extended by three months. 

v * N - v - Appeals dismissed. 

z. K. 

U) 48 Ind. Cas 925; 35 M. L. J. 219; (1918) M. W. N. 



1000 

ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 30 of 1925. 
July 24, 1925. 

Present:— Sir Grimwood Mears, Kt.. 
Cliief Justice, and Mr. Justice Sulaiman 
MITTAR SAIN AND ANOTHER — P LA INTIFFS 

— Appellants 

versus 

DATA RAM— Defendant— Respondent. 

Hindu Law— Adoption by widow— Condition* im- 
posed on adopted son , legality of -Agreement entered 
into by adopted son, whether binding— Stranger, whe- 
ther can enforce agreement— Family arrangement, 
what amounts to— Trust -Charge— Contract Act (JX 
of 1S72 ), s. 2— Transfer of Property Act (IV of lSS2> t 
*. WO ^ 

A Hindu widow is not entitled when making an 
adoption to her deceased husband to impose any 
conditions on the adopted son which would diminish 
the value of the ancestral estate in the hands of the 
adopted son for the benefit of the widow’s relatives, ip. 
1001, col. 2.] 

Per Sulaiman, J.— In such a case, however, the 
adopted son, if of age, would not be prevented from 
undertaking a liability upon himself for considera- 
tion. He would be bound by his agreement not 
because the widow has power to impose such condi- 
tions on him before adopting him but because be has 
himself entered into an agreement in lieu of considera- 
tion. The binding forca of the agreement would bo 
derived not from the authority of the widow to impose 
such conditions but from the act of the adopted son 
himself, (p. 1003, col. 2.] 

The agreement of the widow to adopt a certain 
person is a good consideration for an agreement 
entered into by the latter to hand over a portion of 
the estate belonging to the adoptive father to certain 
nominees of the widow. The nominees themselves, 
however, not b>ing parties to the arrangement, would 
not be entitled to bring a suit against the adopted 
son to enforce the terms of the agreement, [p. 1001, 
eol. 1.] 

Although under the Contract Act it is not necessary 
that the consideration for an agreement should move 
from the promisee himself, it is nevertheless necessary 
under s. 2 of the Act that the proposal should be 
made to the promisee and the latter should signify his 
assent thereto. Therefore, a stranger cannot enforce 
a contract t«» which he was himself no party, unless the 
agreement amounts to a family arrangement or creates 
a trust or creates a charge, [p. 1005, col. 1.] 

A family arrangement is an arrangement arrived at 
between the members of the same family in settlement 
of doubtful claims where there is uncertainty as to the 
rights of the various claimants, the dispute being com- 
posed by a settlement based upon the acknowledg- 
ment of pre-existing title in the parties concerned. 
There must he a bona fide dispute which has to he 
settled by a private family settlement without having 
recourse to law. The mere fact that the agreement 
is entered into by persons who are relations of each 
other does not make such an agreement a family 
settlement so as to be binding on persons who arc r.ot 
even parties thereto, [p. 1005, cols. 1 & 2.] 

A Hindu widow at the time of making an adoption 
to her deceased husband executed a deed reciting the 
fact that she was about to make the adoption and 
stating that the adopted son would pay a certain sum 
of money to a person named by her and that if the 
money was not paid the latter would b* entitled to 
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• •ht.iin payment through Court by causing the pro- 
perty of the widow to he sold at auction or by anv 
other way he liked. The adopted son also executed 
an agreement binding himself to abide by all the 
conditions specified in the deed executed by the 

Held, (H that there was no trust created in favour 
of the nominee of the widow inasmuch as no money 
belonging to the widow had been expressly entrusted 
to the adopted son for the purpose of payment to her 
nominee ; (p. 1003, col. 2.] 

-I that there was no charge created on any portion 
of the estate of the widow’s deceased husband 
inasmuch as the widow had no power to create a 
charge which would enure for the benefit of the charge- 
holder beyond her lifetime and the adopted son had 
merely accepted the condition laid down in the deed 
but had not himself purported to create any charge on 
the estate; [p. 1006, cols. 1 & 2.] 

(3) that, therefore, it was not open to the nominee, 
who was himself a stranger to the arrangement, to sue 
the adopted son for the recovery of the sum mentioned 
in tho deed. (p. 100(5, col. 2.] 

Letters Patent Appeal against a judg- 
ment of Mr. Justice Lindsay, (differing from 
that of Mr. Justice Mukerji), dated the 7th 
of January 1925, printed as 87 Ind. Cas. 724. 

Mr. I<ibal Ahmad, for the Appellants. 

JUDGMENT. 

Mears, C. J.— This was a suit by two 
brothers for a declaration that the defend- 
ant was liable to pay them Rs. 15,000 within 
15 years from the 14 th of December 1918 
in accordance with the terms of two docu- 
ments of the 12th of December 1918 and 
the 14th of December 1918 respectively. 
There was a difference of opinion between 
Mr. Justice Lindsay and Mr. Justice Lai 
Gopal Mukerji, with the result that this 
case has come before us for decision. 

About, the year 1912 one Dalip Singh 
died childless, leaving a widow Musammat 
Manohri. He was a Yaish Jain Agarwal. 
The case as put by the plaintiffs is that 
Musammat Manohri had been given an 
express authority to adopt, and shortly 
before or on the 27th of October 1918— that 
is some six years after her husband’s death 
she agreed to adopt the plaintiff, a man 
of full age, provided he would consent to 
pay according to her directions sums inter 
alia amounting to Rs. 20,000 and an annuity 
of Rs. 300 a year to a certain person. The 
defendant was a penniless man, and these 
sums of money were to be paid out of the 
estate which would come to him on adop- 
tion; in particular the Rs. 15,000 which is 
the subject-matter of this suit, was a sum 
which the defendant had to agree to pay 
to Mu nam mat Manohri’s brother as a con- 
dition of being adopted. On the 12th ot 
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December 1918 the lady executed a docu- 
ment, which has been termed a Will, and a 
deed of adoption, and on the 14th of Decem- 
ber the defendant executed a document, 
which in effect promised to carry out the 
conditions that she had imposed. The 
action has been brought now, because it is 
said that the defendant is making away with 
what undoubtedly was the ancestral pro- 
perty of Dalip Singh and the plaint con- 
tains a prayer also for relief against the 
property on the ground of an alleged charge 
contained in the document of the 14th of 
December. 

The defendant attacks the validity of the 
transaction on a number of grounds. His 
principal contention is that he is entitled to 
the benefit of the adoption freed from any 
conditions. He says that the conditions 
were not such as a Hindu widow could 
legally impose. It has been conceded by 
the defendant that a Hindu widow when 
making an adoption can impose stipulations 
which are reasonable and proper for her 
own protection, and that agreements of this 
character for maintenance, and at times 
management of the property have been 
upheld. But it is urged that there is no 
case in which a widow has been permitted 
to benefit her own relatives and friends and 
has bargained for money or property to be 
made over to them as a condition of the 
adoption. The plaintiff contended that as 
regards a Vaish Jain Agarwul, there is a 
custom by which the wido.v could impose 
any conditions she liked. But custom wa9 
not pleaded nor was any evilence given 
of it. 

I think that the case must be governed 
by the general principles of law applicable 
to Hindu widows, and that this Court would 
be setting up a dmgerous precedent if it 
accepted the view that Musammat Manohri 
had power to make any bargain which was 
pleasing to her; advantageous to her rela- 
tives, and detrimental to the ancestral 
estate. The ancestral property left by 
Dalip Singh is probably in the neighbour- 
hood of two lakhs in value. The defendant 
contends that the lady had unlimited and 
unfettered power and could have made 
such an argeement as would havo given a 
few thousand or a few hundred rupees only 
to the man whom she was adopting to 
her husband, and that she could have 
required in return for the adoption the pay- 
ment over by the son of practically the 
whole balance of the estate to her nominees. 


I am of opinion that a Hindu widow, be 
she a Jain or of any other caste, possesses no 
such power, and that though she was 
negotiating with a man of full age, she was 
not entitled in law to propose any arrange- 
ment which could diminish the value of the 
ancestral estate in favour of her relatives. 

Mr. Justice Lindsay has referred to the 
ease of Venkappi v. Fakirgou<la (1). aud I 
am in agreement with his view that this 
was an unlawful bargain for the widow to 
make. I am also in complete agreement 
with him on the other matters of argument 
which arose during the hearing of the case. 
The objection as to the legality of the con- 
ditions sought to be imposed in the adop- 
tion is, in my opinion, fatal to the claim of 
the plaintiffs. I would, therefore, allow the 
appeal with costs acid fees on the higher 
scale. 

Sulaiman, J.— I agree that the suit 
should be dismissed. The case put forward 
by the plaintiffs in the plaint was that 
Musammat Manohri was the full owner in 
possession of considerable estate, that on 
the 12th of December 1918 she executed a 
deed of adoption stating that she was adopt- 
ing the defendant as her son and hequeath- 
ed to him all her property with certain 
conditions, that on the 14th of December 
1918, the defendant executed a deed of agree- 
ment by which he accepted and adopted 
all the conditions and provisions laid down 
in the deed of adoption, that among the 
conditions there was a provision that the 
defendant would pay Hs. 15.UOO to the 
plaintiffs, that although since Musammat 
Mauohri's death the defendant is in posses- 
sion of all the property and is bound by all 
the conditions he is denying his liability 
to pay the said amount. The plaintiffs 
asked for a declaration (1) that the defend- 
ant was liable to pay them the aforesaid 
sum and (2) that the payment of that amount 
was a charge on the entire estate of the 
deceased lady. In the plaint there was no 
suggestion that at any time prior to the 
14th of December 1918 the defandaut had 
agreed to abide by the conditions sought to 
be imposed by Musammat Manohri. The 
defendant in his written statement denied 
that Musamuiat Manohri was the absolute 
owner of the estate and inter alia pleaded 
that the adoption having taken place some- 
time before the 12th of December 1918, the 
agreement was not binding upon him; in 

(1) 8 Bom. L. *. 346 
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fact he pleaded that it had been obtained 
undei unlawful pressure. As the applica- 
tton of the 14th of .June 1921 shows, the 
pnintills were fully aware of the fact 
that the defendant was denying that any 
condition was agreed upon prior to or at 
the time of the adoption. The parties, 
however, understood that the issues framed 
by the Court were comprehensive enough 
to include this dispute. The plaintiffs in 
the first instance led no oral evidence what- 
soever to show that there was any agree- 
ment by the defendant at or before his 
adoption. The defendant, on the other hand, 
went into the witness-box and deposed that 
when he was adopted it was not settled 
between Musammat Manohri and him that 
any money, etc., should be paid to the 
plaintiffs. His own brother Bano Mai also 
deposed that Musammat Manohri had not 
laid down any condition up to the time of 
the adoption. Two more witnesses Jia Lai 
and Puna Mai were also produced by the 
defendant to prove that there had been no 
settlement at the time of the adoption. 
After the defendant's evidence was closed 
the plaintiffs’ Vakil made a statement that 
he would produce no evidence to the effect 
that at the time of the adoption or prior 
to it, it had been settled that the plaintiffs 
would be paid Ks. 15,000 but would only 
rely on the recital in the deed; but that by 
way of rebutting evidence hewould produce 
evidence to show that the deed of agree- 
ment was not executed under unlawful 
pressure. He accordingly led further evi- 
dence on this last mentioned point. 

The learned Subordinate Judge found 
that the deed of agreement had not been 
executed under unlawful pressure. He pre- 
ferred the recitals in the agreement to the 
defendant’s oral evidence and concluded 
that the terms must have been agreed 
upon before the adoption. He according- 
ly held that the agreement was for con- 
sideration and the defendant was liable to 
pay the amount but he considered that no 
charge was created on the property received 
by the defendant. The suit was according- 
ly decreed in part. 

Roth the parties appealed to this Court. 
The appeal first came up before Mukerji 
and Dalai, JJ., who sent down issues to as- 
certain whether the property left by Musam- 
mat Manohri was her absolute property or 
not. The findings that have been returned 
make it quite clear that although Musam- 
mat Manohri was a Jain widow she had 
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only a Hindu widow’s estate in the pro- 
perty because this was the ancestral pro- 
perty of her husband and not his self- 
acquired property. No objections were 
filed to this finding and thisposition is now 
accepted. 

The appeal came up for final disposal 
before Lindsay and Mukerji, J.J., and the 
two learned Judges differed, hence this 
appeal under the Letters Patent. 

On the question of fact as to whether the 
conditions had been offered and accepted at 
or before the time of the adoption Mukerji, 
J., in view of the recitals contained in the 
defendant’s agreement and the probabilities 
of the case was satisfied that the condition 
must have been arrived at before the 
adoption. Lindsay, J., although thinking 
that the matter was not so clear to him, 
did not feel prepared to differ as regards 
this matter. In the Will executed by 
Musammat Manohri there is no reference 
to any condition having been agreed to at 
the time of the adoption. In fact she pur- 
ports to impose this condition as if she 
were an absolute owner of the property en- 
titled to lay down this condition. In the 
agreement the relative words are “my adop- 
tion is (or more favourably to the plaintiffs, 
has been) held conditional to my accepting 
the stipulation aforesaid". There is no 
clear recital in the deed that the adoption 
was held conditional before the adoption 
took place. This ambiguous recital is the 
solitary piece of evidence in favour of the 
plaintiffs and is supposed to outweigh the 
oral evidence of the defendant. I must 
say that I share the reluctance of Lindsay, 
J., as the matter is not so clear to me 
also. I am, however, loath to take a differ- 
ent view of the interpretation at this stage 
and must assume that the condition was 
agreed upon by the defendant before his 
adoption took place. 

Lindsay, J., was of opinion that the agree- 
ment topayRs. 15,000 to the brothers of 
the adoptive mother was contrary to Hindu 
Law and illegal and unenforceable. He 
further held that this agreement did not 
amount to a family arrangement, nor under 
the agreement any trust -was created in 
favour of the plaintiffs, nor wasany charge 
created on the property. He accordingly 
held that the plaintiffs not being parties 
to the contract were not entitled to enforce 
it. On the other hand Mukerji, J , did not 
consider that such an agreement was con- 
trary to Hindu Law and, therefore, illegal or 
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unenforceable, but held that the arrange- 
ment amounted to a family settlement, 
that it created a trust in favour of the 
plaintiffs and also a charge on the pro- 
perty and was accordingly binding on the 
defendant. 

It has not been contended before us that 
apart from any prohibitions of Hindu Law 
the objection to the validity of the agree- 
ment can be founded on the ground that it 
is opposed to public policy. _ It is very 
difficult to extend the doctrine of public 
policy beyond the classes of cases already 
covered by it. Courts are reluctant to 
invent new heads. It is, however, contended 
that stipulations made by the widow before 
adoption are in the nature of a bargaining 
which is contrary to Hindu Law. It is 
pointed out that if such an arrangement 
were to be accepted by Courts, agreements 
would be encouraged which would be detri- 
mental to her husband’s estate. On the 
other hand if a widow cannot be allowed 
to make any arrangement she may very 
often refuse to make an adoption and thus 
fail to carry out the desire of her husband. 
No doubt the adopted son does not claim 
through the widow but in his own right 
which comes into existence as soon as he 
is adopted It is, therefore, quite reasonable 
to assume prima facie that a Hindu widow 
can have no power to impose conditions on 
the estate which is going to vest in the 
adopted son. It is not disputed that a Hindu 
father can impose conditions before the 
adoption but the position of a Hindu widow 
with limited powers is certainly quite differ- 
ent as she does not possess a full dispos- 
ing power over the estate. 

In cases where a minor son is given in 
adoption by his natural guardian and the 
latter enters into an agreement with the 
widow curtailing the estate, it is a vexed 
question of law how far that agreement 
would be binding on the minor son. The 
general opinion seems to be that an agree- 
ment so far as it can be considered to be 
reasonable would be binding on the son 
because it was entered into by his natural 
guardian for his benefit and considered 
necessary by the guardian at the time. In 
the present case the defendant was admitted- 
ly of age when he himself entered into the 
agreement. He must be deemed to have 
been in the best position to know his own 
interest and his benefit. He entered into 
the agreement with open eyes apparently 
knowing full well that' but for such an 


agreement he would not be adopted and 
would not inherit this valuable estate. 
Under such circumstances the question 
whether it was or was not reasonable, does 
not arise. Unless the agreement can be 
said to be void either for want of considera- 
tion or as being opposed to Hindu Law, it 
would be binding on him in its entirety. 
The question whether it can be enforced 
by third parties will be considered here- 
after. 

To my mind the question whether a 
widow can impose conditions on the boy to 
be adopted or the estate is entirely different 
from the question whether the adopted son 
can or cannot himself undertake a liability 
in lieu of consideration. I am prepared to 
concede that a Hindu widow as a general 
rule has no power to impose conditions. At 
the same time it has been held in several 
cases that an agreement with the natural 
guardian of the boy before adoption for 
allowing the widow to remain in possession 
of the entire estate for her lifetime is 
binding on him. Similarly other reason- 
able agreements under which the adopted 
son's powers were curtailed have also been 
upheld. Cases where such agreements have 
not been upheld are based not on a sup- 
posed ground that such agreements are 
illegal and opposed to Hindu Law but 
rather on the ground of want of authority 
in the widow to impose conditions on a 
minor son which are not for his benefit. I 
would, therefore, feel great difficulty in 
holding that agreements of this kind are 
prohibited by the Hindu Law so as to make 
them absolutely illegal and void. 

Even if, therefore, the widow has no power 
to impose conditions on her would-be 
adopted son, I see no good ground for hold- 
ing that the adopted son, if of age, is pre- 
vented from undertaking a liability on 
himself for consideration. The adopted 
son would be bound by his agreement not 
because the widow had power to impose 
such condition on him before adopting 
him but because lie himself entered into 
an agreement in lieu of consideration. The 
defendant is bound not by the authority 
of the widow but by his own agreement. 

It is now well settled by the Full Bench 
case of Fateh Siiujh v. thakur Rukmini 
■Rawanji Maharaj (*J) that a reversioner if 
he gives his consent to an alienation by 
a Hindu widow would be estopped from 

a S '- 21 A. 1. J. 255: to A. 330; (1023) 

A. 1 . K. obi, 


i0 ^ MITTAR SaT.V r. DATA RAM. 

challenging it if he himself succeeds to minormerely 
he estate on her death. The position of lication on 
the adopted son is somewhat analogous that case the 
and 1 fail to see why he also should not entered into i 
be estopped from challenging his o.vn agree- mother that t 
ment alter the property becomes vested in with certain ] 

disposed awa 

Ihe widow though directed by her hus- would inherit 
band io adopt cannot be legally compelled ed by name 
toadoptaboy. The adoption to some extent of the widow 
is a matter of her discretion, and this is that ‘whethe 
specially so when the boy to be adopted perties neithe 
has not been named. In the case of Jain begotten son, 
widows they can adopt even without an have any sort 
express authority of the husband [vide the to theirenjoy 
case of Manohav Lviv. Iianarsi Das (3).] majority he r. 
Her agreeing to adopt the defendant is sequently we: 
certainly an act which was a good consider- set aside’ all t 
ation for the agreement. Under s. 2, sufc-cl. the propertie 
(d; of the Indian Contract Act, when at the ships felt thei 
desire of the promisor the promisee or any the father a 
other person has done or abstained from adoption on tl 
doing or does or abstains from doing or inherit only a 
promises to do or to abstain from doing, band's proper 
something such act or abstinence or promise enquire, how 
is called a consideration for the promise, been dispose 
It would be difficult to deny that the act of held that the 
the widow in selecting the defendant and so far as it n 
not selecting any other person to be adopted plaintiff his 
and adopting him did not amount to a con- perty which 1 
sideration within the meaningof the section 1 Their Lordeh 
It might have been her moral or even reli- marked "How 
gious duty (which is doubtful in the ease of agreement be 
a Jain widow), to adopt, a boy, but it was or part of his 
certainly not her legal duty to adopt one son when he 1 
and much less to adopt the defendant. Her tion not alt 
agreement to adopt him was, therefore, a culty ; alth 
good consideration, and it is not possible Righunath lie 
to hold that the deed of agreement executed ly decides tha 
by the defendant was void for want of con- the father tha 
sideration. postponed to i 

That agreements entered into at the lime is valid and 
of adoption are neither absolutely illegal Lordships thi 
nor without consideration has been assumed the agreemen 
in several decided cases; vide the cases of has been set < 
Visalukshi Ammal v. Sivaramien (I) and the least cap 
Kushibai Ramchandra Gliatge v. Taiga Genu son became of 
I'auar (5). The Privy Council case of Rama- the case whei 
sami v. Venkata Ramaigan (0) is, in my therefore, red 
opinion, a clear authority that agreements did or did no 
curtailing the rights of the adopted son are ingly when th 
not absolutely void but in the case of a plaintiff had o 
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minormerely voidable, and capable of rati- 
fication on his atttaining majority. In 
that case the natural father of the boy had 
entered into an agreement with the adoptive 
mother that the boy would have no concern 
with certain properties previously sold and 
disposed away by the widow and that he 
would inherit only certain propertiesdescrib- 
ed by name which were in the possession 
of the widow. There was a clear covenant 
that ‘whether or not there are more pro- 
perties neither the natural guardian nor his 
begotten son, who is the adopted son, would 
have any sort of claim or title to the same or 
to their enjoyment.’ When the boy attained 
majority he ratified this agreement but sub- 
sequently went back upon it and sued to 
set aside all the alienations and to claim all 
the properties. On the facts their Lord- 
ships felt themselves bound to assume that 
the father consented to give his son in 
adoption on the understanding that he would 
inherit only about one-third of the late hus- 
band's property being aware, or not caring to 
enquire, how the remaining two-thirds had 
been disposed of. The High Court had 
held that the agreement was void in law in 
so far as it relinquished on hehalf of the 
plaintiff his right to any part of the pro- 
perty which had been his adoptive father’s. 
Their Lordships of the Privv Council re- 
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Their Lordships of the Privy Council re- 
marked "How far the natural father can by 
agreement before the adoption renounce all 
or part of his 6on's rights, so as to Lind that 
son when he becom s of age, is also a ques- 
tion not altogether unattended with diffi- 
culty ; although the case of Chitko 
Righunath Raja Diksh v. Janaki (7) certain- 
ly decides that an agreement on the part of 
the father that his son’s interest shall be 
postponed to the life-interest of the widow 
is valid and binding. In this case their 
Lordships think it enough to decide that 
the agreement of the natural father which 
has been set out was not void, but was, at 
the least capable of ratification when his 
son became of age. The main question in 
the case when his son became of age is, 
therefore, reduced to this, whether the son 
did or did not validly ratify it". Accord- 
ingly when their Lordships found that the 
plaintiff had on attaining majority ratified 
the agreement they held that he was bound 

by it. This, in my opinion, isa clear pronounce- 
ment in support of the view of Mukerji, J., 
that agreements of this nature are neither 


(7) 11 13. H. C. R. 199 
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prohibited bv Hindu Law nor are without 
consideration. 

If a minor is to be bound by an agreement 

eutered into bv his natural father and sub- 
sequently ratified by him when he comes of 
age, there is no good ground for holding 
that an adult adopted son cannot be bound 
bv an agreement into which he enters with 
open eyes. I would, therefore, hold that the 
agreement executed by the defendant was 
neither illegal nor without consideration 
Although under the Indian Contract Act 
it is not necessary that the consideration 
should move from the promisee himself, it 
is nevertheless necessary under s. 2 that the 
proposal should be made to the promisee 
and the latter should signify his assent 
thereto. It would, therefore, follow that a 
stranger cannot enforce a contract to 
which he was himself no party. This 
point is completely covered by the case 
of Jamna Das v. Ram Aular Pandc (8) 
affirming a decision of this Court where a 
person for whose paynlent money was left 
in the hands of a transferee was held not 
entitled to maintain a suit against the trans- 
feree. Mukerji, J., has conceded that a stran- 
ger cannot enforce an agreement to which 
he was not a party unless the agreement 
amounted to a family arrangement or creat- 
ed & trust or created a charge. 

In support of his view that this transac- 
tion amounted to family arrangement he 
has relied on the case of Kashibai Ram- 
chandra Ghatge v. Taiaya Genu Powar 
(5). That case is certainly an authority for 
that view. The facts of the present case 
also are very similar to the facts of that 
case. In both cases the adopted son was 
of age at the time of the agreement. But 
with great respect I am unable to agree 
that the correct basis of decision was the 
existence of a family settlement. Lindsay, 
J., has correctly pointed out that a family 
arrangement is one arrived at by members 
of the same family in settlement of doubtful 
claims, cases in which there being uncer- 
tainty as to the rights of the various claim- 
ants, the dispute being composed by a 
settlement based upon the acknowledgment 
of pre-existing title in the parties concerned. 
There must lie a bona fide dispute which 
has to be settled by a private family settle- 
ment without having recourse to law. In 
the present case there could be no dispute 

(8) 13 Ind. Cas. 304; 34 A. 63; 16 0. W. N. 97; 11 M. 
L. T. 6; 9 A. L. J. 37; (1912) M. W. N. 32; 15 0. L. J. 
g8; 14 bom. L. R. 1; 21 M, L. J. 1158; 39 1. A. 7 (P. 0.). 
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whatsoever. The widow particularly as she 
was a Jain widow, bad a full discretion both 
in the matter of adoption and in the choice 
of the bov. The brothers of the widow had 
no claim 'to the estate and no right to be 
paid an amount. There was, therefore, no 
dispute which required a settlement and in 
fact none was settled. The mere fact that 
an agreement is entered into by persons who 
are relations of each other does not make 
such an agreement a family settlement so 
as to be binding on persons who are not even 
parties thereto. Section 23, snivel, (c) under 
which a compromise of doubtful rights be- 
tween the members of the same family can 
be sepcifically enforced by any person 
beneficially entitled thereunder cannot, 
therefore, be applicable. 

I also agree with Lindsay, J., that the 
compromise to pay Rs. 15,000 to the 
widow's brother did not amount to a trust. 
The defendant merely declared that lie 
should abide by all the conditions laid 
down in the Will of Musammat Manohri. 
His agreement at best amounted to a 
promise to pay Rs. 15,000 to the brothers 
within 15 years. There was no money 
belonging to the widow over which she 
had created a trust, nor was the possession 
of the defendant that of a trustee holding 
trust property for the benefit of the plaint- 
iffs. It was merely an agreement to pay 
them the said amount and by this agree- 
ment he constituted himself a promisor 
liable to pay them that amount. In the 
case of Jamna Das v. Ram Autar Pande 
(8), the money which had been left in the 
hands of the transferee was money actually 
belonging to the mortgagor and had been 
expressly left in the hands of the transferee 
for payment to a named creditor. Even 
then their Lordships did not consider that 
such a transaction created a trust in favour 
of the person to whom it was to be paid. 
In the present case there was not even any 
money in existence at the time of the agree- 
ment and such money certaiuly did not 
belong to the widow who can be said to 
have created a trust in favour of the plaint- 
iffs. Mukerji, J., has considered that it 
falls within the definition of a trust as 
given in s. 3 of the Indian Trusts Act 
(Act II of 1882) which says that a trust 
is an obligation annexed to the ownership 
of property and arising out of a confidence 
reposed in and accepted by the owner or 
declared and accepted by him, for the bene- 
fit of another, or of another and the owner, 
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Bat here before the adoption the widow 
was not the absolute owner of the property 
capable of creating any trust, nor had the 
property then vested in the defendant. 
If Rs. 15,000 are to be treated as trust money, 
is the obligation annexed to the ownership 
of it or the estate? If the widow had no 
power to impose an obligation on the adopt- 
ed son she could not annex an obligation 
to the ownership of the property which was 
to vest in Data Ram. It is, therefore, very 
difficult to hold either that the money was 
a trust money or that Data Ram was a 
trustee or that the plaintiffs were bene- 
ficiaries of the trust. 

Lindsay, J.,has agreed with the Subordi- 
nate Judge that the agreement does not 
create a charge on the immoveable property 
which vested in the defendant. The deed 
does not purport to create any such charge 
expressly. It specifies no property by name. 
It is called an ikramama (agreement) and 
is written on a stamp paper of the value of 
eight annas. Had it been intended to 
create a charge on some property it would 
under s. 2, sub-cl. (17) of the Indian 
Stamp Act have been treated as a mortgage- 
deed and a stamp paper of much larger 
value would have been used. It merely 
records the agreement of the defendant 
that lie would abide by all the conditions 
specified in the deed dated the 12th of 
December 1918, as well as in the Will dated 
the 13th of December 1918. The last docu- 
ment has not been produced by either 
party. As the first document is merely a 
Will the last one was necessarily the more 
important one if it in any way purported 
to modify the provisions of the former. 
In the agreement there is no express men- 
tion that the persons to whom the money 
is to be paid would have a right to enforce 
a charge or realise their money by sale of 
any specified properly. All that it says is 
that they may have the terms enforced by 
the Court. It is true that in the Will to 
which the deed refers there is a provision 
that in the case of non-payment the payees 
will have power to realise the amount 
through a competent Court by causing the 
property of the executant (Musammat Ma- 
nohri Bibi) to be sold at auction or by 
any other way they like. I have already 
mentioned that Musammat Manohn was 
not the owner of the property capable of 
. .eating a charge which would enure for 
the benefit of the charge-holder beyond her 
lifetime. It was she who purported to 
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create a charge but in view of her inability 
to do so her doing so could not be efficacious. 
Data Ram accepted the conditions but did 
not himself purport to create any charge 
on his estate. Furthermore, it is the plaint- 
ins case that the oral agreement was 
completed before the adoption was made. 
.If that is so then at that time the property 
had not even vested in Data Ram. As 
to the document executed by Musammat 
Manohri it was in the nature of a Will 
which did not come into effect on the date 
of the agreeineent by Data Ram but would 
be operative after Musammat Manohn s 
death. A charge is defined in s. 100 of the 
Iransferof Property Act as being created 
on immoveable property of one person 
when that property is by act of parties or 
operation of law made security for the 
payment of money to another, and the 
transaction does not amount to a mortgage. 
It is very difficult to say that the defendant 
created a charge on his estate and made it 
security for the payment of the promised 
amount. 

In this view of the matter it is unneces- 
sary for me to express any definite opinion 
whether, when a charge is created on 
property in favour of a third person and 
the contract is not even a settlement on 
marriage or a compromise of doubtful 
rights between the members of the same 
family as referred to in s. 23 of the Speci- 
fic Relief Act, the beneficiary even though 
a stranger to agreement, can enforce the 
contract. 

I accordingly hold that the plaintiffs, 
not being a party to the contract are not 
entitled to enforce the agreement and 
their suit is liable to be dismissed with 
costs in all Courts. 

By the Court.— The decree of the 
Court below is set aside and the plaintiffs’ 
suit is dismissed. The result is that Letters 
Patent Appeal No. 39 of 1925 preferred 
by the defendant would be allowed and 
the Letters Patent Appeal No. 30 of 1925 
filed by the plaintiffs dismissed. The 
plaintiffs will have to pay the costs of 
the defendant in all Courts including in 
this Court fees on the Higher scale. 

z. K- Appeal No. 30 allowed ; 

Appeal No 30 dismissed. 
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Limitation .lcf IX of l'M> .zch. I, Art. K^-Tran*- 
fir of Property _lc! (IV •»/ /SnJJ.oJ. /■»•#, /// «g « -Lind- 
lord and Uiiint~'I\nani-<it- will— Adverse possession, 
ingredient# of —Limitation, commencement of. 

It is possible for a tenant-at-will without rirst sur- 
rendering his tenancy and without effc Ming a new forci- 
ble entry on the land to s-t up a claim to hold by afflux 
of time so that his claim s*>u> do may he ultimately 
uncontestable. To such cases the period of limitation 
applicable is that provided in Art. 144 of Sell, lj to 
.the Limitation Act an<I the time from which the period 
of limitation begins to run is the dale when the posses- 
sion of the defendant becomes adverse to the plaintiff, 
[p. 100S, eol. 1.] 

Asa general rule failure to pay rent by a tenant-at- 
will is apt to he regarded as the starting point of limita- 
tion, because that in itself amounts to a forfeiture of 
the tenure and it the tenant refuses to pay the rent 
the landlord has unmistakably notice and an oppor- 
tunity if he wishes to eject the tenaut and if he does 
not eject the tenant and allows him to remain in 
possession limitation begins to run against him. Mere 
failure, however, on the part of the landlord to exact 
from the tenant the rout due would not enable the 
tenant to assert that he was holding adversely. In a 
casein which the tenaut is by virtue of his agreement 
with the landlord not liable to pay any rent, the mere 
failnre to pay rent cannot form the starting point of 
limitation, [p. 1008, cols. 1 2.) 

The fact that a tenant-at-will has made structural 
alterations on the land of histonauey to the knowledge 
of the owner does not convert the possession of the 
tenant into adverse possession, inasmuch as such con- 
struction or alteration by even a tenant-at-will is not 
necessarily wholly incompatible with his position as a 
tenant, [p. 1005, col. 2.] 

The entry of the name of a tenant as owner of the 
land of his tenancy in the Municipal records is not 
necessarily by itself such a proceeding as to amount 
to clear manifestation of the intention of the tenant 
to set up his own title to the land. Such an entry 
might well be made with the permission of the laud- 
lord on grounds of convenience, [ibid.] 


An assertion in a public circular, however, byf 
person in permissive occupation of land and not pa" 
ing rent or rendering services to the landlord, to th 
effect that the land belongs to him amounts to a 
assertion of adverse title and converts his possessio 
into adverse possession and limitation begins torn 
1 , landlord from the date of such ussertior 
Lp. 10Jb,col. 2; p. \m % col. l.J 

ParAsIon 1. J C.-Saetiou 111 (g) 0 f the Transfe- 
ct 1 ropjrtj Act has no application to a psrinissiv 
tenancy which doss not fall within the purview o 
B. lOo of the Act. [p. 1010, col. 1.] 

In the case of a monthly tenaut or a tenant fron 
year to yonr something more than a mere assertioi 
pf adversity would be required, to determine the ten 


MAIOMED EAP.CQ. 


1007 


aney. Such an asv'ri ion merely gives the landlord the 
option to evi ‘ the tenant an 1 the tenant must still 
prove some act • :i the part the landlord indicating 
that the tenancy li t' l- .-n •i-tri'mii.-.- i he can 

claim that his i "*: 4? n - 1 that «.i :\ tenant but 

was adverse, ibia. 

In tlicc:i>vf a p r«*i*-iv._ t-nancy • r rs tenancy-at- 
will. however, it is an ingr-dient of the teii\n«'y that it 
is terminable "n the will t-itii-T ••{ the landlord or the 
tenant and in &»ieli a case tin* p -s-wi n of th" tenant 

i ... n 
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title of t'wnership in the property, p 1010. ••■•N. 1 & 2.] 

Appeal against t Le judgment and decree 
of Mr. Rupchaod Bilaram, A. J. C., dated 
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Cas. 59, in Suit Xo. 707 of 1921. 
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lant. 
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JUDGMENT. 

Kennedy, J. C.— The facts as found in 
the present appeal are the following:— 

The appellant Haji Yacub was the owner 
of a certain house which was divided into 
two parts. About the year 1S90 one Haji 
Jan who was a Pir came from Las Bella 
and settled in Karachi, and entered into 
occupation of the house in suit which was 
then apparently demarcated from the rest 
of the building. Haji Yacub remained in 
possession of the other half of the building 
where boat accessories and fishing nets 
were stored. It is not ascertained pre- 
cisely in what capacity Haji Jan was 
allowed to remain. It has been assumed 
all through that he was a lessee but per- 
haps his position is rather that of a licensee. 
This point, is however, not very material 
as the legal question would be’ the same 
in both the cases. It was set up that he 
had been paying rent monthly to Haji 
Yacub but that has been held not proved 
by the Trial Court and there was also an 
assertion by the present respondent that 
there had been a sale by Haji Yacub to 
Haji Jan Mahomed but this sale also has 
been held not proved. The position, there- 
fore, of Haji Jan Mahomed at the time of 
his death in 1900 was that of a permissive 
occupant whether called a tenant-at-will or 
a licensee. On the death of Haji Jan 
Mahomed the present plaintiff Mahomed 
Faruq continued to be in possession of the 
property. By that time he was residing 
lu the adjoining house as his own. About 
1917, disputes arose between Sidik the 
son of Haji Yacub, and Mahomed Faruq 
son of Haji Jan Mahomed, who is the 
present plaintiff and Sidik took civil and 
criminal proceedings by which he re-gain«<j 
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possession of the property. It would 
appear that up to 1917 the possession was 
of Mahomed Faruq who had continued to be 
in possession of the plaint property. This 
was an action brought by Mahomed Faruq 
to re-gain possession of the property inas- 
much as he had been ousted by a decree 
in a summary suit under the Specific Relief 
Act. 

It would seem from the facts as found 
by the Trial Court that the question merely 
is whether by 1917, Mahomed Faruq had 
succeeded in obtaining title by adverse 
possession. There is no doubt that there 
is a certain amount of conflict of authori- 
ties as to what is necessary for a tenant 
to do in order that limitation might start 
against his landlord. 

It seems generally admitted that it is 
possible for a tenant without first surrender- 
ing his tenancy and without effecting a 
new forcible entry on the land to set up 
a claim to hold by afflux of time so that 
his claim so to do may be ultimately un- 
contestable. It would appear that in such 
cases the correct Article of the Indian 
Limitation Act that applies is Art. 144 
and the time from which period of limita- 
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ther Mahomed Faruq was a mere permis- 
sive tenant or a licensee no rent was duo 
to Haji \acub under any agreement. 
Therefore, mere failure to pay rent obvi- 
ously could not form the starting point of 
limitation. Nor again does the fact of 
the making of the structural altera- 
tions on the plot by plaintiff or his father 
to the knowledge of the owner Haji Yacub 
form such a point of departure, because 
such construction or such alteration by a 
tenant even a tenant-at-will is not neces- 
sarily wholly incompatible with his posi- 
tion as a tenant, although such action if 
permitted may give rise to certain equities 
between the landlord and the tenant but 
they do not amount to a notice that the 
tenancy is at an end. 

Similarly the entry of Haji Jan Mahomed 
and his son a3 owners in the Municipal- 
records is not necessarily by itself such a 
proceeding as to amount as fro clear mani- 
festation of the intention of the occupant 
to set up his own title. Such an entry 
might well be made with the permission of 
the real owner for convenience. 

But all these things taken into considera- 
tion with another circumstance, with which 


tion begins to run is the date when the 
possession of the defendant becomes ad- 
verse to the plaintiff. That is to say, if 
before the bringing of thesummary suit the 
possession of Mahomed Faruq had become 
adverse to Yacub and that possession had 
matured into a full title then inasmuch as he 
lias been ousted by a summary decree he is 
entitled to lay claim to recover possession 
as being the person who is entitled by 
reason of his title to possession of pro- 
perty. The question, therefore, is wlmtact 
was there which gave a starting point for 
adverse possession. 

As a general rule, failure to pay rent is 
apt to be regarded as starting point of 
limitation because that, in itself is forfeiture 
of tenure and as a general rule if a tenant 
refuses to pay rent the landlord has unmis- 
takeable notice and an opportunity if he 
wishes to eject the tenant and if he does 
not eject the tenant but allows the contu- 
macious tenant to remain in possession, 
the limitation begins to run. But on the 
authorities it would appear that mere 
failure on the part of the landlord to exact 
rent due would not enable the tenant^ to 
assert that he was holding adversely. Fur- 
ther this contingency is not capable of 
arising in the present case because whe- 


I will presently deal seem to point unmis- 
takeably to the assertion of adverse title to 
the knowledge of the original owner. It 
appears that in 1904 a mortgage-decree 
was passed against Haji Yacub. There was 
an order by the Court that the house should 
be sold to satisfy the decree. At that point 
the plaintiff filed an application Ex. 6 setting 
up hisownership, claiming to be a purchaser. 
Further at the time of the auction-sale, 
the plaintiff circulated a notice stating 
that he was the owner of the land and that 
the judgment-debtor in that case, namely, 
Haji Yacub had no right in it. The result 
of which was that no purchasers came forth 
to bid for the property. It is not shown 
in any way that Haji Jan Mahomed was a 
party to the proceedings or that the ob- 
jection to the order of sale was made for 
his benefit. The notification was certainly 
an intimation to Haji Yacub that the 
plaintiff wa6 then claiming by title to the 
land. It seems to me that if such an open 
and public declaration communicated to 
the landlord is not to be held to amount 
to a starting point of limitation by a person 
in permissive occupation and not paying 
rent or rendering services claiming adverse- 
ly to be an owner it would be impossible 
in these cases that limitations should ever 
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have any effect to extinguish stale titles. 

It is to be observed that the Transfer of 
Property Act was extended to Sind on 1st 
January 1915, and it would be difficult to 
apply the provisions of s. Ill, cl. t<j> to cir- 
cumstances which took place in 1904. In 
the present case there being no rent pay- 
able and no services to be rendered by the 
occupant what was due from the occupant 
to the landlord was the acknowledgment 
of permissive occupation and if it was re- 
pudiated the whole residue of the rights of 
the owner was repudiated in full and the 
owner could there and then have taken 


eviction but that until the landlord indi- 
cates that he . intends to exercise his 
option the tenancy subsists. See also 
Se-diam mu Sheila ii v. Chickoya Ilcgadc ( '), 
where it was held that a person who 
has lawfully come into possession of land 
as tenant from year to year or for a term 
of years cannot, by setting up during the 
continuance of such relation any title ad- 
verse to the landlord inconsistent with the 
legal relation between them and that, how- 
ever notoriously and to the knowledge of 
the other party, acquire by the operation 
of the law of limitation title as owneror 


steps to establish his own title and to eject 
the occupant. 

It is thus proper to take 1904 as the date 
from which adverse possession was made 
to run against Haji Yacub. That being so 
he is entitled to maintain a suit to re-gain 
the property, his dispossession of which 
took place in 1917. That is to say by that 
time the title of the present plaintiff by 
adverse possession was full and matured. 
That being so the plaintiff as found by the 
lower Court is entitled to recover posses- 
sion. 

We, therefore, dismiss this appeal with 
costs. 

Aston, A. J. C.— I agree. The ten- 
ancy in the present suit which arose 
on the death of Pir Haji Jan was not 
a regular tenancy within the definition 


anv other title inconsistent with that 
under which he was let into possession. 
This ruling was followed in Rajah of Ven- 
katagiri v. Mukku Xavasaya (3i: see also 
the case of Ittapan v. Manavikrama (4), 
where Shepherd, J., pointed out that the 
landlord is not bound to insist on a for- 
feiture when the occasion arises and un- 
less he selects to do so the tenancv re- 
mains unaffected. The ruling of the Bom- 
bay High Court in Maid in Saiba v. Nagapa 
(5) is clearly distinguishable, for there the 
tenant (so-called) was a trespasser, who was 
setting up a pretended tenancy which the 
landlord denied throughout the case, there- 
fore, (sic) was to be regarded as one against a 
trespasser. Budesab v. Hanmanta (6) does 
not eonllict with the Madras decisions above 
referred to, for there the landlord did an 


contained in s. 105 of the Transfer of Pro- 
perty Act. The learned Additional Judi- 
cial Commissioner has held that the plaint- 
iff being the heir of Pir Haji Jan, con- 
tinued in possession as a permissive tenant. 

Had the plaintiff been a tenant under a 
tenancy to which the provisions of s. Ill («/) 
of the Transfer of Property Act applied, I 
am of opinion on the principle a vtrtis 
legis non cst rccedendum that something 
more could have been required to terminate 
the tenancy than the non-payment of rent 
by the tenant, or the renunciation by the 
tenant of his character as such, by setting 
up an adverse title. Section 111 (g) clear- 
ly provides that in order to terminate the 
tenancy there must also be some act on 
the part of the lessor or his transferee 
showing his intention to determine the 
lease. See the case of Srinivasa Ayyarv 
Muthusami Pillai (1), where it was held 
that a tenant repudiating the title of his 
landlord becomes liable to immediate 

(1) 24 M. 216; 10 M. L. J. 415. 
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a?l showing his intention to determine the 
tenancy, ri;., by filing a suit. The case of Tha~ 
korc Falesinghji v. Bamanji Dalai (7) is also 
distinguishable for there the tenant agreed 
to go into possession under rules, which 
would give him a permanent tenancy and 
ever since he went into possession, he 
claimed to lie in as a permanent tenant and 
he was in adverse possession as a permanent 
tenant for more than the statutory period, 
in Beni Prashad Koeri v. Dudhnath Roy (8), 
their Lordships of the Privy Council held 
that the possession of a tenant for life is 
not rendered adverse within the meaning 
of Act X\ of 1877 by a notice from the 
tenant that he claims to be holding on a 


l2)25 M. 507; 12 M.L. J. 119. 

w 3 n j«?’ Ca, ‘ ■°' ; 37 M 1; 8 M ' Ll Tl 2i8; (191 °) M. 

(N' l s) 4f,5 31 ' 153 Ut 160; 8 M ' L ' J - 92; 7 Ind - Dec - 

(5) 7 B. 9G; 4 1ml. Dec. (x. s.) 64. 

(6) 21 H. 509; Iliad. Dec. (x. s.1341 

(7) 27 13. 515; 5 Bom. L. R. 274. 

(8) 27 C. 156; 26 I. A. 216; 4 G. W. N. 274' 7 Snr P 

C. J. 580; lilud. Dec, (x.s.) 103 (P. C ). ’ 
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perpetual or a hereditary tenure. Madhava 
Y - Narayana (9) is clearly distinguishable 
lioin the facts of the present case for in 
that case as in Maidin Saiba v. Nayapa 
(J), there was no question of the delendant 
determining a tenancy by an adveise claim. 
He entered into possession under a kanom 
alleged to be valid. Hutchens, .1., there held 
that they were either trespasses or kanam- 
dtn-s and that their possession for the 
statutory period in either capacity adverse- 
ly to the family was as bar to their eject- 
ment. On the other hand the Bombay 
High Court in Rumbhat v. Bubabhut (10; 
held that the mere fact that a tenant treated 
land as khalsat and paid assessment to 
Government and no rent to plaintiff for 2(5 
years the plaintiff merely protesting at the 
surrender to Government could not affect 
the relations of landlord and tenant which 
admittedly existed in 1SG3. 

Section 111 (y), however, has no applica- 
tion to the fails of the present case for 
the tenancy was not a tenancy within the 
meaning of s. 105 of the Transfer of Pro- 
perty Act, but a mere permissive tenancy. 

The contention that s. Ill (y) did not 
apply because the provisions of that section 
had not been applied to Sind, until the 
year 1915 was not pressed by .Mr. Castillino. 
No doubt the express provisions of the 
section would not be applicable but the 
section as pointed out by the Madras High 
Court in Srinivasa Ayyar v. Mitlivsami 
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Laws of England, Vol. XVIII, page 484, 
para. 899. 

In lllupan v. Manavikrama (4), it was 
conceded by Shepherd, J., that in the case 
of a tenancv-at-will disobedience on the 
pait of the tenant might afford evidence 
of the determination of the tenancy. 

In Krislinaji Rn mchandra v. Antaji 
Panda ratxj ( 1 1 ) the Bombay High Court held 
that the tenancy of the defendants whose 
possession was permissive became adverse 
when they set up a title of ownership in 
the property. In Gobind Lall Seal v, 
Debendranath Mulliclc (12), where the facts 
were somewhat similar to those in the 
present case, the Calcutta High Court held 
that Art. 114 of the Limitation Act applied 
to cases where occupation was permissive 
and tint limitation would operate from the 
time when possession first became ad- 
verse. 

I am of opinion in the circumstances 
that the suit, was rightly decided by the 
le oned Additional Judicial Commissioner 
and agree that the appeal should be dis- 
missed with costs. 

z. K. Appeal dismissed. 

fill 18 B. 256; n ln<l. Dec. (x. s. ) 679. 

(lid 0 O. 311; 7 C. L. It. 181; 3 Ind. Dec. (x. s.) 203. 


Pillai (1; contains an exposition of the 
general law which is applicable. 

Had it been established that the plaintiff 
was a monthly tenant or a tenant from year 
to year in 1901 when by his application 
dated 18th July 1901, and by public notice 
issued by his Pleaders he claimed the pro- 
perty as his own, I would have held that 
the tenancy was not determined but that 
the plaintiff’s acts merely gave the landlord 
the option to evict him and that the 
plaintiff had still to prove some act on 
the part of the landlord indicating an in- 
tention to exercise his option before he 
could claim that his possession was not 
that of a tenant but adveise. 

But the plaintiff was a mere permis- 
sive tenant or tenant-at-will. Now it is 
an ingredient of a tenancy-at-will that the 
tenancy is terminable at the will of either 
the landlord or the tenant : see Halsbury’s 

(9; 9 M 211 ; 10 Ind. Jur. G1 ; 3 Ind. Dec. (x. 6 ) 5G7. 

(10; lb B. 230; 9 Ind. Dec. (x. e.) G75. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees 
Nos. 1741 to 1745 of 1922. 

May 8, 1925. 

Present /—Mr. Justice Cuming and Mr. 

Justice Panton. 

ANDORU AKANDA and others— 

D E F 6 N DAXTS —APPELLANTS 
versus 

NASIR AKANDA and others— Plaintiffs 
and others— Remaining Defendants— 
Respondents. 

I '.engal Alluvion and Diluvion Regulation (XI of 
ISSh, ,i. I— lied of small and shallow river belonging to 
private individual— Regulation, applicability of. 

The first part of s. 1 of the Bengal Alluvion and Dilu- 
vion Regulation XI of 1825 has no application to land 
forming the bed of a small and shallow river which is 
recognized as l lie property of a private individual. 

[Case-law discussed.) 

Appeals against the decrees of the Offi- 
ciating Subordinate Judge, Bogra, dated 
the 30th March 1922, modifying those of 
the Munsif Additional Court at Bogra, dated 
the 31st of July 1920, 
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Babu Gunuda Chandra Sen (with him 
Babu Prosanta Bhusan Gupta), for the Ap- 
pellants. 

Babu Atul Chandra Gupta (with him 
Babu Radhica Runjan G'ulia), for the Re- 
spondents. 

JUDGMENT. 


3L 

ill V. MAHOMED KASIM., “Oil*' 

property of a private 


there is au end of thteflMDMe£ 
that case the Regulation XI of 1825 has 
no application at. all." 'IhdHaMtfVrere was 
expressed by Holm wood and Chapman, JJ., 
in Ram jan Ali v. M a ha ran Ali Kkondkar 


Panton, J.— The only question for deci- 
sion in these second appeals is whether the 
first part ofs. 1 of Regulation XI of 1825 
applies to land forming from the bed of 
a small and shallow river where bed is 
recognized as the property of an individual. 


But the latter decision was dissented from 
by Fletcher, J., (Hilda, J., concurring) in 
Galindo Uuia v. Kristapada Singh a Babu 
(5). With all respect to the learned Judges 
we are not, however, pressed by this deci- 
sion. The earlier cases 1 have, mentioned 


The learned Munsif found that it did; in 
appeal the learned Subordinate Judge has 
expressed the contrary opinion. 

The form in which the question presents 
itself in the present case is that the appel- 
lants are the owners of occupancy holdings 
to which holdings the disputed land has 
accreted: the respondents are lessees of the 
zemindar to whom the bed of the river be- 
longs. It is important to notice that the 
appellants do not pretend that the land in 
dispute was at any time part of their hold- 
ings before its recent emergence. The 
principle, then which applies to the case is 
the same as that which would apply in a 
contest between the “recognized proprietor” 
of the bed of the river on the one hand 
and a different riparian proprietor. 

For the answer to the present question 
it is not really necessary to go further than 
to the judgment of their Lordships of the 
Judicial Committee in Lopez v. Muddun 
Mohun Thakoor (1). Bearing in mind what 
was then said, it is hard to see why a zemin- 
dar who holds the bed of a river em- 
bordered by any Subordinate tenure should 
be deprived of the full enjoyment of his 
property when the land in question emerges 
from the river. 

The distinction in respect to the applica- 
tion of Regulation XI of 1825 between 
small and shallow rivers, such as are dealt 
with in s. 4 and rivers not small and 
shallow where the ownership of individuals 
in the beds has not been recognized was 
pointed out in Chunder Uonee Chaudhrani 
v. Sreemuttee Chowdhurani (2). In Jugdish 
Chunder Biswas v. Chowdhury Zuhoorul 
Huq (3), Mark by, J., observed: “if it be de- 
cided that it ‘the bed of a river’ was the 


were not referred to and it proceeded upon 
the footing that the decision in Ramjan 
Ali v. Maharam Ali Khondkar (4) was op- 
posed to the view taken by a Full Bench 
of this Court in Gvurhaii Kaiburto v. Bhola 
Kaiburto (0). But there is nothing in the 
report to indicate that the latter case related 
to land formed in a “small and shallow 
river", nor does this condition appear to 
have been present in any of the earlier 
decisions the correctness of which was 
affirmed. The judgment proceeds upon the 
assumption that Regulation XI of 1825 
applied to the land in suit and on that 
assumption decided that au occupancy raiyat 
was entitled to share in the benefits which 
s. (1) provides. It does not purport to decide 
to what land the Regulation does or does 
not apply. 

In my opinion the decision of the learned 
Subordinate Judge is correct and these 
appeals must be dismissed with costs. 

Cuming, J.— I agree. 


Z. K . 

Hi 2ti lud. Cas. 406. 

(5) 45 Ind. Cns. 829. 

(6; 21 c. 233; 10 lud. Dec. 


Appeals dismissed, 
is. s.> 767. 


RANGOON HIGH COURT 

First Civil Appeal No. 205 of ltp >3 
April 23, 1925. 

Present:— Ur. Justice Rutledge and 
Mr. Justice Brown. 

A. T. A. R. M. M. CHETTY FIRM 
— DeKBN DA XT — A PPEI.LAXT 
versus 




(1) 13 M. I. A. 467; 14 W. It. P. iC. II: 5 B. L. R 521- 

C25 Uth ' P ' c ' J ' 336; 2 6ar ' I> ' c - J - 59 j ; : 2o is. It’. 

(2) 1 W. R. 54. 

(3) 21 W. R. 317. 


— . ... ..i.iiiv.uiji/ iViYoliU AXD 

01 HERS— -PLAINTIFFS — RESPONDENT! 
Limitation Act (I.\ of JiVb), Sc/, I > J 
Sayc —1 ransfer ly morUjag^—Suit bu niii ' V ° r 
rfcoicr pimesskn of mortgaged pro perty-uSi ' 
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fa '°" ° f mr,mcc - 1»>5“ further registered sale-deed with 
Article 131 of Sell. I to the Limitation Act cannot regard to the land was executed. In this 
be pleaded m defence to a suit to recover [sissession deed Ma Pa Dit and her two sons Maun" 

has n h’Ml 8 i'lvir^ P ^ ty uu,ess ll f ie P ers " n P |( ' : “ lin P il San Dwa and Maung Tun, and the pur- 
nas had 1J \ eat » possession of the property in suit, chaser of 1919 Monn.r n ‘ „ 1 
The Article refers to cases in which the subsequent * 1 j - Maun S ^aing, are 

transfer has been with possession and applies only to shownas vendors, and Maung Po Chet 
suits to recover possession of immoveable proper! v. as the vendee. Subsequently Maung Po 

rp ;,K“ L --] , . Chet has sold his rights to Kasim. The 

heie land is mortgaged without possession and present suit wis tiled hv Kasim for 
possession of it subsequently passes to the mortgagee L. , • . , - V , S1 ™ \°r ie- 

the burden of proving that the transfer in which p< *- demption ol the mortgage made bv Ma Pa 
session was given was an outright sale lies on the Dit and her deceased husband in the year 
person alleging it. [p. 1014, col. 2.J 1901. 

hirst appeal against a decree of the The appellants contended that the land 
Dtstnct Court, Myauugmya, in Civil Re- was made over outright to Nadir Shah in 
gular No. -0 of 1922. the year 1904, and that Ma Pa Dit, and her 

Mr. Jccjcebhoy, for the Appellant. sons, therefore, had no rights in the land 

Messrs. Chari and Moore, for the Re- to transfer to Po Chet, and Kasim has no 

tight to redeem. They further contend 
JUDGMENT. -The land in suit was that the suit is barred by limitation. The 
originally owned by two Karen Christians, Trial Court has found * that Nadir Shah 
Maung Aung Tha and Ma Pa Dit, who were obtained possession as a mortgagee and not 
husband and wife. In the year 1901 by as an outright purchaser and that the suit 
registered mortgage-deed they executed a is not barred by limitation. Kasim has 
simple mortgage on the land in favour of been given a decree for redemption on the 
the respondent Nadir Shah for Rs. 1,450. payment of Rs. 2,755. 

The mortgagors at first remained in posses- The appellants attack this decree mainly 
sion of the mortgaged property, but in the on two grounds. They contend that the 
year 1904, after the death of Maung Aung suit is barred by limitation, and that, if 
Tha, Ma Pa Dit made over possession of the not so barred, the finding on fact by the 
land to Nadir Shah. On the 2nd August Trial Court ought to have been that the 
1905, Nadir Shah executed a mortgage in land was made over to Nadir Shah outright 
favour of a Firm of K. A. L. T. Annamalai in the year 1904. 

Chetliar. The property mortgaged consist- The persons from whom it is now sought 
ed of altogether 18 items of which the land to redeem the land are not the original 
in suit formed one. The mortgage was mortgagees, and il is contended that Art. 
without possession. On the 0th July 1906, 134 of the Limitation Act is applicable, and 
the Chetty firm instituted a suit on this that the period of limitation begins to run 
mortgage for sale of the mortgaged pro- from the date of the mortgage by Nadir 
perties. They obtained a decree but con- Shah to the K. A. T. L. Firm, that is from 
siderable delay ensued before the decree the year 1005. If this contention is correct 
was executed. Finally the property now in then the suit is clearly barred by limita- 
suit was sold in execution of the mortgage tion. There was at one time some doubt 
decree on the 13th September 1915. The as to whether Art. 134 applied to a case 
purchaser at the auction sale was one V. T. where, as in the present case, the subsequ- 
A. L. Swaminathan Chettiar and the appel- ent transfer was by way of mortgage and 
lants A. T. R. M. M. Firm have subsequ- not by way of sale. But these doubts were 
ently acquired the rights of the auction- set at rest by the amendment of the Article 
purchaser. The suit out of which this appeal which was made in 1908. As the Article 
has arisen was filed by one M. A. M. Kasim, now reads it is worded “property 


The plaintiff claimed that when possession 
of the land was made over to Nadir Shall in 
1904, Nadir Shah continued to be merely a 
mortgagee of the land, and that the right 
of redemption still remained with the 
original owners. In the year 1912 Ma Pa 
Dit executed a registered deed of sale 
whereby she purported to sell her interest 
ja the land to one Kya Gaing. In the year 


afterwards transferred by the trustee 

or mortgagee for valuable consideration,” 
and these words are, in our opinion, clearly 
wide enough to include a transfer by way of 
mortgage If the mortgage in 1905 had been a 
mortgage with possession, there would have 
b< en no difficulty in the matter, and the suit 
which was tiled on the 3rd April 1922 , would 
clearly have been barred by limitation 
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But possession was not given in 1905, and 
Nadir Shah appears to have remained in 
possession until 1915. The question for 
decision is, therefore, whether Art 134 bars 
the bringing of a suit in a case in which 
the transfer of possession to the defendant 
was made less than 12 years before the 
suit, but the original transfer by way of 
mortgage to his predecessor-in-interest was 
made more than 12 years before. The 
exact meaning of the Article has been the 
subject of discussion in a number of re- 
ported cases of the High Courts in India. 
In the case of Ramachundm Vithal Raja- 
dhiksh v. Sheikh M oh id in (1), it was held 
that Art. 134 applied only to cases where 
there had been a transfer of possession, and 
that the transferee could claim the benefit 
of the Law of Limitation only when he had 
enjoyed 12 years' possession. A number 
of cases were referred to in which the 
Article had been held applicable, and in 
all those cases the purchasers'or mortgagees 
had had possession. In the case of Ilusaini 
Khanam v. Hussain Kluin (2), a Bench of 
the Allahabad High Court stated that they 
were disposed to think that the Article 
was applicable only to cases in which a 
purchaser whether his purchase be absolute 
or merely sub mode, has obtained and 
held possession for 12 years or upwards. 
This expression of opinion was an obiter 
dictum as it was held that in the case 
in question, possession for 12 years had 
been made out. The whole question was 
discussed at length by a Hull Bench of the 
High Court of Madras consisting of five 
Judges in the case of Mulla V it til Seed 
Kutti v. Kunhi Pathumma (3). The 
learned Judges who decided the reference 
in that case were divided in opinion. 
Wallis, C. J., and Coutts-Trotter, J., were 
of opinion that the word transfer in Art. 134 
could not be read as transfer with pos?es- 
sion, that the Article applied whether at 
the time of the transfer, possession did or 
did not pass and that, if possession passed 
subsequent to the transfer, limitation began 
to run from the date of transfer and not 
from the date of possession. The other 
three learned Judges took a contrary view. 
They were all of opinion that the Article 
does not apply to cases where there has 

tl) 22 B. 614 ; 1 Bom. L. R. 120; 12 Ind. Dec ( K s ) 
410. 

(2) 29 A. 471 ; A. W. N. (1907' 133 ; 1 A l.. J. 375 

(3) 43 Ind. Can. 31; 10 M. 1 110; 3.1 M. 1, J 3^0 - 
(1917) M. W. N. 609; 22 M. L. T. 236 ; G L» W. 161.' ‘ 
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been a transfer without possession being 
taken by the transferee. Abdur Rahim, J., 
and Seshagiri Ayyar, J., were, however, of 
opinion that if possession did subsequently 
pass then the Article won hi apply but 
limitation would run from the date when 
the transfer was completed by delivery of 
possession. Srinivasa Ayvangar, J., was of 
opinion that in such cases the Article would 
have no application at all. The balance 
of judicial authority, therefore, appears to 
be in favour of the view that Art. 134 of 
the Limitation Act cannot be pleaded in 
defence unless the person pleading it has 
had 12 years’ possession of the property in 
suit. The opinions of the late Chief J ustice 
and the present Chief Justice of the High 
Court of Madras are entitled to great 
weight, but we nevertheless think that the 
view of the majority of the Bench of that 
Court which is the view taken by the High 
Court of Bombay and Allahabad was 
correct. The opinion of Wallis, C. J., is 
founded largely on the fact that Art. 134 is 
based on s. 25 of the Knglish Real Property 
Act of 1834. But it seems to us that if the 
three columns of Art. 134 of the Limitation 
Act be read together, and the other provi- 
sions of the same Act whereby title can be 
acquired by 12 years’ adverse posses- 
sion are considered, the only reasonable 
interpretation of the Article, as it stands, is 
that it refers to cases in which the sub- 
sequent transfer has been with possession. 
The Article applies only in suits to recover 
possession of immoveable property. It would 
obviously not apply to a suit for the redemp- 
tion of a usufructuary mortagag? brought 
against the original mortgagee. A suit for 
redemption of a usufructuary mortgage from 
the original mortgagee could not, in our 
opinion, be a suit within the meaning of 
Art. 13 1 of the Act. Such a suit would be 
founded on the original contract of mort- 
gage between the motgagorand mortgagee 
and as between them it cannot have been 
the intention of the Legislature that the 
mortgagee should be able to shorten the 
period of limitation by the mere process of 
creating a charge of mortgage of his rights 
in favour of some third person. The Article 
can in such a case be applicable only when 
the suit in question is being brought against 
tlm subsequent transferee. But it is 
obviously a sine </iu non that bofore such a 
suit could be brought against the sub- 
sequent transferee, that transferee must be 
in possession. A mere transfer of certain 
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mortgage rights 


in the land without deli- 
very of possession can give no right of suit 
w hatever under this section, nor in such a 
case would the original mortgagor have 
an.\ light of suit against the subsequent 
transferee. And it cannot have been the in- 
tention of the Legislature to provide a 
period of limitation for suits which do not 
f i resu lf of such an interpretation 
of the law would be to give no remedy 
whatever to a mortgagor who had mort- 
gaged his land with possession when his 
mortgagee created a non-usufructuary 
mortgage of his rights, and then more 
than 12 years later delivered possession 
of the land to the person in whose favour 
he had created the non-usufructuary 
mortgage. So long as the second mortgage 
was non-usufructuary, the original mort- 
gagor would have no right of suit whatever 
against the subsequent transferee and when 
his right of suit against him did arise 
it_ would already lie barred by limitation. 
We find it impossible to hold that the Legis- 
lature intended this to be the case. Nor 
does it appear to us that it is an undue ex- 
tension of the wording of the Article to hold 
that in the case of a subsequent mortgage 
by the original usufructuary mortgagee, the 
Article only applies when there has been 
actual delivery of possession. The Article 
applies to a suit to “recover possession of 
immoveable property mort- 

gaged, and afterwards transferred by the 
mortgagee for a valuable consideration ” It 
appears to us reasonable to hold that a 
transfer in such a case means a transfer of 
such a nature that the original mortgagor 
cannot enforce his rights to the land against 
the original mortgagee. A subsequent non- 
usufructuary mortgage by the original 
mortgagee to a third person would clearly 
not have this effect, it would be a transfer 
of certain rightsof the mortgagee, but would 
not be a transfer in any way affecting the 
original rights of the owner of the land and 
would give him no right of action against 
the third person. We are of opinion that 
the mere mortgage of his own rights in the 
land by Nadir Shah in 1905 was not a 
transfer of the property within the mean- 
ing of Art 131 of the Limitation Act and 
that the present suit was not, therefore, 
barred by limitation. 

There remains for decision the question 
whether the transfer to Nadir Shah in 1901 
was an outright transfer or merely a mort- 
gage. It was held in thecase of Ma Dun v. Lu 
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O ( I ), that when land is mortgaged without 
possession and possession subsequently 
passes to the mortgagee the burden of prov- 
ing that the transfer in which possession 
was given was an outright sale lay on the 
person alleging it. The burden of proof in 
tins case, therefore, in the first instance lies 
on the appellants. But in considering whe- 
ther that burden has been discharged 
all the circumstances of the case must he 
borne in mind including the conduct of the 
parties. Unfortunately the original mort- 
gagee has no further interest in the land. 
Shortly before the sale of the land in execu- 
tion of the mortgage-decree he stated that 
his rights over the land were those of a 
mortgagee only and that he was not the 
absolute owner. Some stress has been laid 
on this fact by the learned District Judge. 
It is true that at the time that he made the 
statement he still had an interest in the 
property. This statement was, therefore, 
admissible in evidence as an admission 
against the present appellants. But it 
was by no means conclusive and in view 
of the circumstances in which it was 
made it is of very little value. There had at 
the time Nadir Shah made the admission 
been lengthy litigation between him and 
the decree-holder. Nadir Shah had denied 
the decree holder's right to a decree, and 
had attempted to delay execution. And the 
saledid not. as a matter of fact, take place 
until many yeais after the decree had been 
passed in favour of the decree-holder. It 
does not appear that Nadir Shah really 
stood to lose or gain much by a finding that 
he was not the outright owner of the pro- 
perty in suit.. He made the allegation at 
about the time that the original owner of 
the land was executing the sale-deed in 
favourof Po Chetaud there is strong ground 
for suspecting that at the time he was act- 
ing in collusion with Ma Pa Dit and Po 
Chet. His statement is, therefore, of very 
little value. Me has not himself given evi- 
dence in the present case. The appellant 
has called three witnesses U Aung Myat, U 
Lon and San .Mauug, who give direct evi- 
dence as to the transaction of 1901 being 
a sale and not a mortgage. Their evidence 
has been rejected as unreliable by the Trial 
Court and it is obvious that oral evidence 
of this sort after so many years is not by 
itself v j ry convincing Ma Pa Dit is dead, 
and her evidence has not, therefore, been 

(1) 2 Ini. Cns 535; 5 L. B. R 10. 



[90 I 0. 1195] A. T. A. R. M. M. CilLTrY FIRM V. MAHOMED KASIM. 


procurable. But two of her sons Maung 
Sin D.va and Maung Tun have given evi- 
dence in the case. Maung San Dwa was 
called as a witness for the original plaint- 
iff, and stated definitely that his mother 
had made over the lain l outright to Xa-.lir 
Shah. Maung Tun was called originally hy 
the plaintiff but was not examined hy him. 
He was subsequently examined as a witness 
for the appellant. After making two or 
three contradictory statements on the point 
he finally stated that the land had not been 
made over outright, it would obviously 
be to the interest of these t.vo witnesses to 
claim that the rights of redemption still 
remained with their mother or with them, 
and the evidence of Maung San Dwa to 
the contrary effect is, therefore, of special 
value. 

There is no oral evidence adduced by the 
plaintiff as to the terms of the transaction 
of 1901. The actions of Ma Pa Dit.and the 
persons who subsequently brought from her 
do, as contended on behalf of the appel- 
lants, suggest that Ma Pa Dit had, in the 
first instance, no real claim to the land, and 
that she entered into these transactions of 
sale speculatively. The suit for a mortgage 
decree was filed in 1906. But no claim of 
any kind appears to have been ma le by 
Ma Pa Dit until 1912 She then executed 
a sale-deed of the land in favour of Kya 
Gaing hut made no mention whatever of 
the mortgage to Nadir S!nh in that deed. 
Tnis transaction ap pea -s to have been in- 
fructuous as three years later we find her 
executing another sile dee 1 in conjunction 
with Kya Giing for the same land in 
favour of Po Chet. In this deed the mort- 
gage is mentioned. By the time the deed 
of 1912 was executed a decree had already 
been passed in favour of the Uhetty firm 
against Nadir Shah. In the judgment in 
that case reference was mide to the laud 
now in dispute, audit was stated that the 
decree affected only the equity of redemp- 
tion of that land. (This was clearly not 
correct. If Nadir Shah had only a limited 
right in the land as against Ma Pa Dit it 
w as clearly not the equity of redemption). 
Tiiis entry was apparently nude in the 
judgment on account of the fact that Nadir 
Shill was shown as mortgagee in the revenue 
maps. And it was not till after this state- 
ment appeared in the judgment that Ma 
Pa Dit made any claim to the land at all. 
She does not appear to have made any 
olaitn at all when the suit was filed. Her 
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dealing with the land in this way at so 
lute a stage of i lie proceedings does not in 
any way increase the probability of her 
having any rights left in the land. And in 
the present ease the transaction of 1905 was 
not between two Burmins It was a transac- 
tion between a Karen on the one hand and 
an Indian on the other. The Indian appears 
to have been a trader and not a cultivator, 
and the presumption in favour of a mort- 
gage if it can be drawn at all must be very 
much weaker than in the case of a transac- 
tion between Barman cultivators. It is 
true that the revenue map for the year 1907 
shows Nadir Shah as a mortgagee only. But 
that is the only fact which really tells in 
favour of the plaintiff, and the map of 1919- 
20 is in plaintiff's favour. In spite of the 
various sile transactions no reallv serious 
effort to enforce M i Pa Dit’s right to redeem 
was made until the filing of this suit in 
1922. Maung Po Chet did file a suit to 
redeem but he subsequently withdrew it, 
and it was not till seven years later that the 
present suit was filed and Ma Pa Dit is now 
dea l The evidence given by the only 
surviving representatives of Ma Pa Dit such 
as it is decidedly in favour of the appel- 
lant's claim Toe oral evidence brought as 
to the outright sal- 1 though not conclusive 
in i'self is all that could be expected to 
be procurable in the circumstances. There 
is a clause in the original mortgage-deed 
of ISVJl to the effect that on the failure of 
the m utgagor to pay principal and interest 
as stipulated, the mortgagee might do what 
he like l with the land. And the appellants 
or their predecessors- in title have been in 
undisturbed possession for Id years before 
the filing of the suit. In our opinion the cir- 
cumstances all point to the transfer to Nadir 
Shall having been an outright transfer. 
It lias been suggested that as Ma Pa Dit 
and her deceased husKnnd were Christians, 
Ma Pa Dit had no right to transfer the 
land outright. The suggestion curiously 
enough was first ma le on behalf of the ap- 
pellants. The contention was that no right 
to the property of the deceased U Aung 
Tha could pass without Letters of Adminis- 
tration under the provisions of s. 190 of tho 
Indian Succession Act and that, therefore, 
the plaintiff lias acquired no right to the 
property in Mil. But it has been enacted 
by Act Yllof 1)01 that section 190 of the 
Succession Act does nut apply to the cases 
of native Christians. There was uo buy 
therefore, to a transfer of title hero. Ma P a 
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^ 'vould not > a s in the case of a Barman 
Buddhist he the sole heir of her husband. 
But that is not a matter of great import- 
ance, so far as the plaintiff is concerned. 
The right to redeem a mortgage lies with 
any person who has an interest in the 
property (s. 91 of the Transfer of Pro- 
perty Act). The limits to thepowerof Ma 
Pa Dit would be damaging if at all rather 
to the appellant’s than to the plaintiff’s 
case. For the complete transfer after the 
death of her husband the consent of all 
the heirs would be necessary. But if it be 
believed that Ma Pa Dit made over the 
land outright it may safely be presum- 
ed in the circumstances that she did so as 
manager of the property and with the con- 
sent of the other children, her heirs. In 
any case as one of the original mortgagors 
she had the right to redeem the mortgage, 
and the result of her action in making over 
the land would be to put an end to the 
mortgage. Her action would, therefore, 
be effectual in defeating any claim the 
present plaintiff might have to the land. 
A suit for possession not based on the 
mortgage would clearly be barred by limita- 
tion. 

We are of opinion that the mortgage on 
which the suit was based is no longer in 
existence, and that the plaintiff was not, 
therefore, entitled to a decree. 

We set aside the decree of the Trial Court 
and pass a decree dismissing the suit of 
the plaintiffs-respondents with costs in both 
Courts. 

Decree set aside, 

z K. Suit dismissed. 


V PAN EES’ CIIINNABIRF.DDI. [90 I. C. 1925j 

Activision settlement karar between members of 
a family bv which certain immoveable properties are 
exclusively given to one member for his enjoyment 
and certain other properties are awarded to’ other 
members creates rights in immoveable property and 
is inadmissible in evidence without registration fn 
1017, col. 2.] 11 

The doctrine of part-performance is irrelevant in 
considering the question of admissibility of documents 
[ibid.] 

Xarayanan Chctty v. Mulhiah Scrvi, 8 Ind. Cas. 520- 
35 M. 03; 0 M. L. T. M2; 21 M. L. J. 41; (1010) M. W. 
X 713. relied on. 

Visaga patam Sugar Development Company v. Muthu- 
ramareddi. 7G lnd. Cas. 88(i; 4f> M. 919; 45 M. L. J. 
52a: 1921) M W. X. 14; (1924) A I. It. (M.) 271; 33 M. 
b. T. 53. distinguished. 

Three Hindu brothers constituting a joint family 
lived as one family with a Christian relation who 
owned considerable property. The brothers managed 
the property of the Christian relation along with the 
family properties and fresh acquisitions were made to 
the family from the income of the properties and by 
the joint labour and skill of all the members : 

Held, (1 1 that although the parties had combined 
tiieir properties, labour and skill, the combination did 
not go beyond the mere stage of co-ownership, and 
did not amount to a partnership within the meaning 
of s. 239 of the Contract Act ; [p. 1018, col. 1] 

(2) that even if the parties constituted a partner- 
ship their relationship would be regulated by the 
provisions of s. 253 of the Contract Act only in the 
absence of a contract to the contrary ; [ibid.] 

(3> that the fact that all the properties were treated 
as the common property of the whole family im- 
plied an agreement among the members that they 
were all to share the properties alike, [ibid.] 

Second appeal against a decree of the 
Court of the Temporary Subordinate Judge, 
Cuddapah, in A. S. No. 93 of 1920, (A. S. 
No. 132 of 1919, on the file of the District 
Court, Cuddapah), preferred against that 
of the Court of the District Munsif, Prod- 
datar, in O. S. No. 543 of 1917). 

Messrs. A. Krislinasicami Iyer and B. 
Somayya, for the Appellant. 

Mr. S. Varadachariar, for the Respond- 
ant. 


MADRAS HIGH COURT. 

Second Civil Appeal No. f«01 of 1921. 

April 17, 1924. 

Present:— Mr. Justice Phillips and 
Mr. Justice Madhavan Nair. 

PEDDI REDDI JOGI REDDI— 
Defendant No. 3— Appellant 
versus 

PANEEN CHINNABIREDDI and 
others— Plaintiff and Defendants 
Nos. 2 to 4 and 7— Respondents 

Registration Act {XVI of IOCS), «*. 17. Partition 
karar— Registration, whether necessary-— Part-per- 
formance. doctrine of, applicability of- Contract Art 
(IX of 1872}, ss.JJ'J, 252— Property managed jointly 
1-Co^vmtrs'hip— Partnership— Agreement, implied , to 
share equally. 


JUDGMENT. 

Madhavan Nair, J,— This second 
appeal arises out of a suit instituted by the 
plaintiff for a declaration that he and defend- 
ants Nos. 1 to 3 are each entitled to one-fourth 
of the plaint schedule, moveable and im- 
moveable properties including debts, for the 
recovery of the plaintiff’s one-fourth share of 
these properties making him liable for one- 
fourth of the debts mentioned in Schedule D 
and for a declaration that certain alienations 
are not binding on him. 

The facts of the case are not seriously 
disputed. The plaintiff, defendants Nos. 1 
and 2 with their deceased brother Bali 
Reddi formed members of a joint Hind(i 
family. Jogi Reddi, the 3rd defendant, lvho, * 
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igthe appellant before us, is the son of 
theirsister Sanjamma, who married a Chris- 
tian. On the death of his father, Jogi Reddi 
and his mother lived with his uncles as 
members of one house-hold. It is admitted 
that when Jogi Reddi came to live in the 
family he had considerable properties. 
All these properties were managed by his 
uncles along with the family properties 
and fresh acquisitions were made to the 
family properties from the income of 
these properties and also by the joint 
labours and skill of the plaintiff, defend- 
ants Nos. 1 and 2, and Jogi Reddi. In 
course of time, Jogi Reddi though a Chris- 
tian married his Hindu cousin, the daughter 
of the deceased Bali Reddi. This family 
composed of the Hindus and a Christian 
lived together in peace for a quarter of a 
century when the plaintiff demanded par- 
tition. A partition karat • was, therefore, 


. PAN KBS' CHINNABIREDDI. 

the plaintiff h entitled to one-fourth of 
the family properties is wrong in law 
and is not warranted by the legal character 
of the relationship of the parties to the suit 
which only shows a "partnership”. The 
document in question is called a division 
settlement knrar. Under this document 
certain properties were exclusively given to 
Jogi Reddi for his enjoyment and he was 
given one-fourth share of the debts, out- 
standings. and other moveables. Then a pro- 
vision was made for the maintenance of 
Ellainma, the wife of I'edda Bali Reddi, 
and a land was given to Sanjeeva Reddi. 
The remaining properties moveables and im- 
moveables were allotted in equal shares to the 
other three members. As this document 
creates rights in immoveable propertyadmit- 
tedly worth more than Rs. 100, it has got 
to be registered and as it has not been re- 
gistered it cannot be received in evidence 


entered into between the various parties to 
the suit, but the attempt to divide the move- 
ables, immoveables and the debts proving 
abortive, the plaintiff instituted the suit 
for partition which has given rise to this 
second appeal. 

Briefly stated, the 3rd defendant's con- 
tentions were that the properties standing 
in his name which are admittedly large 
should be treated as his own properties 
that heshould be given a share in the family 
properties or in any event the parties to 
the suit are bound by the partition arrange- 
ment entered into between them in April 
1916. On these contentions the lower Appel- 
late Court held that the partition karar 
being an unregistered document was in- 
admissible in evidence, that there is abso- 
lutely no satisfactory evidence to show that 
the family intended to keep the properties 
of Jogi Reddi separate, that all the pro- 
perties were treated as the common proper- 
ties of the whole family of which the 3rd 
defendant was a member and by a combina- 
tion of those properties, and the labour and 
skill of all the members the family even- 
tually became wealthy. The lower Appel- 
late Court, therefore, gave a decree for the 
plaintiff substantially as asked for after 
declaring some of the alienations not 
binding on the plaintiff. 

In second appeal the learned Vakil for 
the appellant has argued two points (l) that 
the learned Subordinate Judge is wrong in 
holding the partition karar inadmissible in 
evidence for want of registration; and (2) 
that the Subordinate Judge's finding that 


of any transaction affecting immoveable pro- 
perty. It has been argued that there has 
been part-performance of the karar agree- 
ment but there is no evidence to support 
it. The Full Bench decision in Vizagapatam 
Sugar Dtvdopment Company v. iiuthurama 
Reddi (1) does not at all deal with the 
admissibility in evidence of an unregistered 
document requiring registration. It is no 
doubt true that it was held in Konduri 
Srinivasa Charyulu v.Gottumukkalu Vcnka- 
taraju (2) that in asuit for specific perform- 
ance of a contract to grant a lease, an un- 
registered deed containing thealleged agree- 
ment is admissible in evidence for the pur- 
pose of proving the contract for the breach 
of which the suit was brought; but this 
decision must be considered to be overruled 
bv the Full Bench decision in Narayanan 
Chetty v. Muthiah Servi (3), the principle of 
which exactly applies to the argument now 
under consideration. In my opinion, the 
principle of this decision in Naixiyanan 
Chetty v. Muthiah Servi ( 3), is not in any 
way shaken by the decision of the Privy 
Council in Varada Pillai v. Jeevarathnam- 
mal (4). I, therefore, hold that the Courts 
below were right in refusing to admit this 


(1) 7GInd. Cas. 8811; 16 M. ill!); 43 M. L J 528- 
a*J24> M. W. N. 11; (Wi) A. 1. R. <M.) 271; 33 M L. 

(2) 17 M. L. J. 218. 


(3) 8 Ind. Cas. 520; 35 M. 03; 9 M. L. T. 142- 21 M L 

J. 44; (1910) M. W. N. 713. ' u 

(4) 53 Ind. Cns. 901; 13 M. 244; (1919) M \V N rot. 
10 L. W. 679; 21 O. W.N.346; 38 M. L J 3H is* 

V i VSS M- »> 2 V t. K. (l'.O.nS Bom! 
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document in evidence. As regards the 
second point, the argument has been put in 
this way by the learned Vakil. The family of 
the kind mentioned in this case is unknown 
to Hindu Law. At most, it can only amount 
to what may be called a partnership be- 
tween these various members and if so, the 
division of the property should be made ac- 
cording to the provisions of s. 253 (1) of the 
Indian Contract Act. If this principle is 
accepted, the 3rd defendant will get for 
his share all the properties which originally 
stood in his name. There are two objec- 
tions to the acceptance of this view. In 
the first place, it is nat quite clear whether 
the relationship of the parties comes strict- 
ly within the definition of a partnership as 
given in s. 239 of the Indian Contract Act. 
It may be that the parties in this case 
might havecombined their properties, labour 
or skill, but their combination cannot be 
said to have gone beyond the mere stage of 
the co-ownership, and, even if it has, the 
relationship of partners is regulated by 
s. 253 only in the absence of any con- 
tract to the contrary. The lower Courts 
have found that there was no intention to 
keep the various properties separate and 
that all the properties were treated as the 
common property of the whole family which 
necessarily implied an agreement between 
the members that they were all to share 
the properties alike and appellant was a 
party to the agreement. Accepting this 
finding, I overrule this argument. 

In the result, the second appeal fails and 
is dismissed with costs. 

Phillips, J.-I agree. 

v. n. v. 

■i. k. Appeal dismissed. 


LAHORE HIGH COURT. 


EMp EROR. [90 I. C. 1925] 

me to th e application, the Commissioner has no juris- 
uietion to mike tiv? r?ferencsand a reference made by 
ti* Commissioner in such a case will n »t beaded upon 
by the High Court. 

Reference made by the Chief Commis- 
sioner. Delhi, with his Xo. 52J2. dated the 
11th September 1921, for orders of the High 
Court. 

Lila Mod S'lgir, R S , for the Petitioner. 

Ivunwar Dalip Singh , Government Ad- 
vocate, for the Respondent. 

ORDER.— Th is is a reference, under 
s. 66 (2) of the Income Tax Act of 1922, 
made by the Chief Commissioner of Delhi 
to this Court. 

Mr. Dalip Singh takes a preliminary ob- 
jection that the reference is not competent 
inasmuch as the application upon which 
it is based was presented more than a month 
after the order had been passed which 
gave rise to that application, the actual 
dates being the lllh of July and the 25th 
of August 1924, respectively. In addition 
to several other points the question of 
whether this bars the reference has also 
been referred by the Chief Commissioner, 
though he says h^ does not wish to press it 
unless it is in itself fatal. 

It is clear, in our opinion, that the delay 
in presenting the application robs the Chief 
Commissioner of all jurisdiction, and, there- 
fore, the reference made by him under s. 68 
(2) was not competent. This view has been 
taken by a Division Bench of this Court 
in Civil Miscellaneous Xo. 497 of 19'3*, 
[Murlidhar v. Secretary of Stale] and 
there is ample authority of the English 
Courts to the same effect. The Indian 
Income Tax Act reproduces the Law of 
England on this point, and we find that 
the preliminary objection is fatal to the 
determination of the reference on its merits, 
and we. therefore, answer the reference 
accordingly. 

The costs of the respondent will be paid 


Civil Rbkkkhxcb No. 25 of 1924. 

February 17, 1925. 

Present:— Nr. Justice Harrison and 
Mr. Justice Campbell. 

BANJI LAL— PbTiTioNKit 

versus 

EMPEROR— Respondent. 

Inconr Tax Art (A7 of 1922), t. 66 t2) -Reference 
to High Court-Application presented morn than on 
month after date of order — Juris diction to mike 
re* ‘re nee. 

Where an application to the Commissioner of Income 
Tax t > make a reference to the High Court under 
r. 60 <2; of the Income Tax Act, is made more than 
l month after the date of th order which has given 


by the petitioner. 

?. k. Reference rejected. 

”~*The following is the Order of ‘AbduMtaoof “ n,i 
Harris m. JJ., dated the 12th March 1021. in Civil 
Miscellaneous No. 4117 of 1023 
"This is an application which purports to be made 
under s. 66 (3) of the Income Tax Act in consequence 
of an alleged refusal by the Income Tax Commissioner 
to refer a question of law to this Court. Whether or 
not there was such a refusal, the application itself 
under s. 66 *2) was made two months after the order 
of the Assistant Commissioner, dated 12th December 
1023, under s. 31 of the Income Tax Act. It was, 
therefore, clearly barred, as is the further remedj 
under s. 60 (3) of the Income Tax Act. 

We dismiss the application with costs." 


i 
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MADRAS HIGH COURT. 

Civil Rewsion Petition No. 074 or 1921. 

January £7, 1925. 

Present:— Mr. Jusuce Madhavan Nair. 

ACHRATEAL Iv ESA V ARAL METHA 
& Co.— Defendants— PEriTin.NEi s 

VC VS US 

VI J A YA.\I it Co., bv PuomEToi 
G. VI J J A RAG HA VA( 'HARIAR- 
Plainti kks — Resfondsn I s. 

Contracl Act ( IX *•} ls?j), ■■('••nlr.i.'t pr.*- 
viding fnr suit i» l>< hr.mjhf in *».v ••/ t w- C»nrU 
havin') jurhdictwn, validity of. 

Where there are two ('.mrls liulh which won hi 
normally have jurisdiction to try a suit rchiinsr t«> 
a dispute arising nut of a contract the parties aro 
entitled to agree among themselves that a suit relat- 
ing to such a dispute should he brought in one of 
those Courts and not in the other. Such an agree- 
ment does not contravene the provisions of s. 2$ of 
the Contract Act, inasmuch as the plaintiff is not 
thereby restricted absolutely from enforcing his rights 
under or in resp?ct of the ontract by the usual legal 
proceedings in the ordinary Tribunals, as the Restric- 
tion is only partial, [p. 102'), col. l.j 

Where a contract between a vendor and purchaser 
of goods provided that "in all legal disputes arising 
out of the contract, A will be understood as the place 
where the cause of action arose” : 

Held , that the clause did not offend against s. 2 * 
of the Contract Act as being in restraint of legal pro- 
ceedings and was valid and must be given effect to. 
Ip. 1020, col. 2.) 

Crawley v. Luclimee Ham, 1 Agra 11. (\ R. l.’O, dis- 
tinguished. 

Petition, under ss. 115 of Act V of 1903 
and 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Presidency Court of mall Causes, 
Madras, dated the 17th January 1924, in New 
Trial Application No. Ill tf 15)23, in S. 
C. S. No. 8979 of 1921. 

Mr. K. P. Makadcva lyir, f>r the Peti- 
tioners. 

Mr. A. i Itao, for the Respond- 

ents. 

JUDGMENT.— This revision petition 
arises out of a suit instituted in the Madras 
Small Causes Court, and the only question 
raised is whether the suit can be entertained 
by the Madras Court. 

The plaintiffs are a firm. of merchants at 
Madras and the defendants an: residents of 
Ahmedabad. The defendants' firm was en- 
gaged by the plaintiffs as their Adai ngen's 
for the the purpose of purchasing 80 bales 
of Ahmedabad dhoties from the manufac- 
turers at Ahmedabad and sending them to 
Madras. Exhibit I is the deed of agreement 
which regulated their relationships inter m. 
The suit is for the recovery of the amount 
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alleged to be due to the plaintiffs in respect 
of the several dealings between the parties. 

Thedefendants besides denyingthe plaint- 
iffs' allegations on the merits also set up 
the plea that the suit should not be enter- 
tained by the Small Causes Court at Madras 
and that it should be instituted at Ahmed- 
abad. They relied for this purpose on cl. 8 
of Ex. I, the deedof agreement mentioned 
above, which runs as follows:— "In all legal 
disputes arising out of this contract, Ahmed- 
abad will be understood as the place where 
the cause of action arose." 

The learned Trial Judge interpreted the 
above clause to mean that the parties there- 
by stipulated that all suits in respect of the 
contract should be instituted at Ahmed- 
abad. He held that this agreement did not 
offend against the provision in s. 28 of the 
Indian Contract Act, because no party there- 
to is restricted absolutely from enforcing 
his rights under or in respect of the con- 
tract, by usual legal proceedings in the 
ordinary Tribunals, inasmuch as the re- 
striction is only partial. He accordingly 
decided that the agreement was valid and 
must be given effect to and that the suit 
should therefore, be brought in the Ahmed- 
abad Court and in that view dismissed the 
suit. 

On application by the plaintiffs, the Full 
Bench of the Small Causes Court consisting 
of all the three Judges consideied the ques- 
tionagain; they agreed with the Trial Judge 
in his interpretation of the above clause, 
but the majority of the Judges held that the 
agreement is void because it ousts the juris- 
diction of the Madras Court. They, there- 
fore, remanded the suit to the Trial Judge 
for enquiry as to whether the cause of action 
arose either in whole or in part within the 
local limits of the jurisdiction of the Madras 
Court and directed him to proceed with the 
suit if he finds that it did so arise, or to 
return the plaint (under s. 19 (a) of the 
Presidency Small Cause Courts Act! for 
presentation to the proper Court if he holds 
that it did not. The defendants have filed 
this revision petition against the decision 
of the Full Bench. 

In the first place, I do not think it is 
right to construe cl. S of Ex. I so as to mean 
that no suit iu respect of the contract shall 
be brought in the Madras Court at all under 
any circumstances. Supposing, for instance 
the defendants at the time of the institution 
of the suit happened to reside or carry on 
business at Madras, that clause which deals 
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with the question ns to where the cause of 
action shall be deemed to have arisen — even 
if given full effect to, could not obviously 
stand in the way of the suit being instituted 
at Madras. It is, therefore, not strictly 
correct to say that the agreement by itself 
has the effect of ousting the jurisdiction of 
the MadrasCourt. But, even assuming that 
it has that effect, that is to say, that the 
agreement means that all suits in respect 
of the contracts should be brought at Alimed- 
abad only and not at Madras, I do not think 
that it is void, because the Ahmedabad Court 
is also a Court which would normally have 
jurisdiction to entertain those suits. I am, 
of course, assuming for the purpose that 
part of the cause of action in this case 
has arisen at Madras as well, so that 
the Madras (’ourt, would but for such 
agreement have jurisdiction to entertain 
tlie suit. Where there are two Courts both 
of which would normally have juris- 
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rights under the contract contained in the 
Bill of Lading by the usual legal proceed- 
ings in ordinary Tribunals. In the present 
case, as stated above, the agreement has not 
this effect. 

I would, therefore, hold that the agreement 

between the parties embodied in cl. 8 of 
Ex. I is valid and must be given effect to. 
It is not, therefore, open to the Madras Court 
of Small Causes to entertain the present 
suit. The plaint should he returned for 
presentation to the proper Court and I 
direct accordingly. 

The defendants will get their costs upto 
date. 

v. n. v. Plaint returned for presentation 
z - K. to proper Court. 


diction to try the suit, I do not see why the 
parties should not be allowed to agree among 
themselves that a suit should be brought in 
one of those Courts and not, in the other. 
Such an agreement does not, in my opinion, 
contravene the provision in s. 28 of the 
Indian Contract Act, because the plaintiff 
is not thereby restricted absolutely from en- 
forcing his rights under or in respect of the 
contract by the usual legal proceedings in 
the ordinary Tribunals as the restriction is 
only partial! The case of Crawley v. Luch- 
mee Ram (1) relied on by the Full Bench is 
clearly distinguishable. In that case it was 
held that a clause in a Bill of Lading where- 
by it was agreed that the questions arising 
on the bill should be heard by the High 
Court of Calcutta instead of the Court at 
Mirzapur which was the proper Tribunal to 
try the questions was void and could not 
be pleaded in bar of a suit brought in the 
Mirzapur Court. There, the Calcutta High 
Court had no jurisdiction to try the suit; 
the only Court having jurisdiction being 
the Mirzapur Court. The case was decided 
before the Indian Contract Act came into 
force, but, I think, the decision would be 
the same even under s. 28 of the Act; for, as 
no amount of consent by the parties would 
confer jurisdiction on the Calcutta High 
Court and as the Mirzapur Court was the 
only Court having jurisdiction, the agree- 
ment has the effect of absolutely restricting 
the parties thereto from enforcing their 


MADRAS HIGH COURT. 

Second Civil Appeal No. 78 op 1921. 
March 31, 1925. 

Present:— Mr. Justice Odgers. 

SUBRAMANIA IYER— Defendant 
—Appellant 

versus 

NARAYANASWAMI IYER-Plaintiff 
—Respondent. 

Evidence (I of IS72), s. 92, proviso 3— Pro-note 
pa ijablt on demand— Oral agreement postponing en- 
forceability of pro-nott — Admissibility in evidence. 

Where a promissory note, on the face of it, purports 
to he payable on demand, parol evidence is not ad- 
missible, under proviso 3 of s. !I2, Evidence Act, to 
show that at the time of making it, it was agreed that 
it should not be payable till a particular event 
happens, (p. 1022, col. l.J 

Ramjibun Serowgy v. Oghore S'ath Chatter jee, 25 C 
•101; 2 C. W. N. 188; 13 Ind. Dec. (s\ 6.) 266, Vishnu 
Ramchandra v Ganesh Krishna, 63 Ind. Cas. 673. *15 
B. 1155; 23 Bom. L. R. 488, Moseley v. Hanford , 
(1830; 10 B. & C. 729; 8 L. J. K. B. (o. s.) 261; 109 E. 
R. 621, Rawson v. Walker , (1815) 1 Stark. 361 and 
Woodbridge v. Spooner, (1819) 3 B. & Aid. 233; 106 E. 
R. 647; 1 Chilly GG1; 22 R. It. 3G5, relied on. 

Second appeal against a decree of the 
District Court, EastTanjore at Negapatam, 
in A. S. No. 188 of 1923, preferred against 
that of the Court of the Subordinate J udge, 
Mayavaram, in O. S. No. 85 of 1922. 

Mr. L. S. Veeraraghava Iyer, for the 
Appellant. 

•Mr. K. F. Sesha Iyengar, for the Re- 
spondent. 

JUDGMENT.— This is a suit on a 
promissory note executed by the defendant 
in favour of the plaintiff on the 13th Febru- 
ary 1921 for Rs. 3,000 being the price of 


(1) 1 Agra H. C. It. 120. 
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the plaintiff’s house and some building 
materials with interest at 10 annas per 'cent, 
per annum. The plaint alleges that t!>e 
defendant took possession of the house but 
refused to fulfil his obligation on the note. 
The question argued before me is that the 
defendant should be allowed to give evi- 
dence of an oral condition which would 
obviate or suspend the obligation evidenc- 
ed by the promissory note. It is argued 
before me that the putting of the defend- 
ant into possession of this house was a 
condition precedent to the arising of an 
obligation under the note. It is thus ex- 
tremely important to find out, if it is pos- 
sible to do so, from the very prolix written 
statement put in by the defendant, what 
exactly his position was at the earliest 
possible moment in the case. In para. 
5 of his written statement he says “As the 
plaintiff did not find it convenient to de- 
liver possession of the said house to the 
defendant, the plaintiff told the defendant 
that he would purchase the house of one 
Rajagopala Iyer and go and reside there 
and that thereafter he would deliver pos- 
session of his own house and the building 
materials to the defendant and then receive 
the said sale amount of Rs. 3,0C0 in cash 
and that till then he would not enforce the 
said note"; and again in the same para- 
graph; “the suit pro-note was executed and 
delivered to the plaintiff subject to the 
condition precedent, that as a condition 
precedent to payment of the said sale 
amount, etc., he should deliver possession 
etc.,". At the end of the same paragraph: 
"The suit promissory note was executed on 
the understanding and in the belief that 
the plaintiff should not claim the amount 
under the suit note before he put the de- 
fendant in possession of the said house, 
bricks, etc.,". Again in para. 9: “The 
plaintiff has not delivered possession as per 
contract as a condition precedent to the 
suit promissory note coming into operation". 
Paragraph 10: “The plaintiff’s suit is pre- 
mature". Then that is explained in para. 
II : “Though the plaintiff was well 
aware of the fact of the defendant’s pre- 
paredness to make such payment, yet with- 
out putting the defendant in possession of 
any such thing, the suit has been filed, 
etc”. It seems to me that on best con- 
sideration one can give to this somewhat 
rambling written statement that the agree- 
ment set up was that the promissory note 
should not be enforced until possession was 


delivered. Both the lower Courts have come 
to the conclusion that the defendant is not 
in law entitled to give evidence of any 
such oral agreement. The question is, are 
they right? Section 02, proviso 3 of the 
Indian Evidence Act would apply if what 
is sought to be established is a condition 
precedent to the attaching of any obligation 
under the promissory note. Reference has 
been made to Ramjibun Serowgy v. Aghore 
Nath Chatter jee (1), where it is distinctly 
laid down, though by a Single Judge, that 
an oral agreement purporting to provide 
that the promise to pay on demand in 
a promissory note, though absolute in 
its terms, was not to be enforceable by 
suit till the happening of a particular event, 
the., that the legal obligation to perform 
the promise was to be postponed, is not 
such an agreement as falls within the pro- 
viso 3 to s. 92 of the Evidence Act and in 
Vishnu Ramehandra v. Ganesh Krishna (2), 
the learned Judges held that an oral agree- 
ment whereby plaintiff is said to have 
agreed that he would not present the note 
till certain events have happened cannot be 
brought within the terms of the proviso. 
Much stress had been laid on Ahmed Sahcb 
Bapu Sahcb Kafre v. Vbhaiya Harsi (3) 
not reported in the authorised series. There 
the question is raised as to whether the 
promissory note was given by way of in- 
demnity for a contingent liability and there 
seems to be some doubt on the pleadings 
as to whether that was what the defendant 
had raised. But assuming it was so, the 
learned Judges came to the conclusion that 
the defendant was entitled to establish his 
plea under proviso 3. The learned Judges 
in that ease seem to have been in some 
doubt as to whether the evidence should 
be admitted. But I think having regard 
to the cases in Ramjibun Serowgy v. Oghorc 
Nath Chatterjce (l)and Vishnu Ramehandra 
v. Ganesh Krishna (2), there is no doubt in 
my mind that the law does not allow oral 
evidence to be given of such an agreement 
under s. 92, proviso 3 of the Evidence Act. 
The English Law is to the same effect, as 
can be seen in Moseley v. Hanford (4) 
Rawson v. Walker (5) and Woodbridge v 


w 


261). 

<■> M Cas. 073; -15 It. 1155; 23 Bom. L R 4SS 
R l3.871nd.C a s.3 7; 25Bo , 1 , L. R. 867; S)I' 

10 B - 4 °* 8 k B - 261 ; II 

(5) 11813) 1 Stark. 361. 
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Spooner (G). In the latter case, the law is 
thus expressed; “where a promissory note, 
on the tace of it, purported to be payable 
on demand, parol evidence is not admis- 
sible to show that at the time of making it, 
it was agreed that it should not be payable 
till after the decease of the maker . ' It is 
further remarkable that in this case on the 
grounds of appeal to the lower Appellate 
Court, the defendant haying failed in the 
first Court, no suggestion of this plea under 
proviso 3 appears. The only definite ground 
that is raised is ground No. 11 as to failure 
of consideration. It is further difficult to 
see that the ground has been specifically 
raised in the grounds of appeal to this 
Court, though there is a general ground 
under s. 92. The sale-deed which bears 
the same date as the promissory note fur- 
ther recites that the plaintiff has delivered 
possession of the house to the defendant. 
On all these grounds I am of opinion that 
the judgment of the lower Appellate Court 
must be upheld and that the defendant is 
not entitled in law to give oral evidence 
of this condition by which he says it was 
agreed to postpone the enforcement of the 
promissory note. The second appeal must 
be dismissed with costs, 
v. n. v. Appeal dismissed. 

s. u. 

(til (1619) 3 15. & Aid. 233; 106 E. It 617; 1 Chilly 
6C1; 22 It. It. 365. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1254 ok 1921. 
April 15, 1925. 

Present .—Mr. Justice Broadway and 
Mr. Justice Jai Lai. 


V. ABDULLAH. [90 I.- C. 19253 

cannot avail himself of an extension of lime under 
s. 6 »f .the Limitation Act. [p. 1021 col 1 1 

Bhagwanta v. Sukhi, 22 A. 33; A. W. N. (16691 159; 9 
Ind Dee. \N. s 1051 (1 . 1!.), dissented from. 

( hallagundla Yaramma wMaJala GopalaJasavva 
10 hut. Cas. 202; 11 M. 059; 35 M. L. J. 57; 21 M. L T. 

to, 6 L. \\ . 62: ,191s, M \\\ X. 401, Mohan Singh v. 
Dcua Singh, 21 l 1 . W. It 1907 and Urn, -a v. Ghulam , 
22 1> It. 1907; 27 R L. R. 190s; 69 I*. W. R. 1907 

R*m*d on. 

First appeal from a decree of the Senior 
Subordinate Judge, Lvallpur, dated the 
9th March 1921. 

Messrs. B U. Qureshi, Barkat Ali and 
Gulab Din, for the Appellants. 

Dr. Muhammad Alam and Lala Shamair 
C hand for .Mr. Abdul (fadir, for the Re- 
spondents. 

JUDGMENT.— By a sale-deed dated 
the 17th of September 190o, Musammat 
Bhag Bhari, widow of llahi Bakhsh, sold the 
land in suit to Abdullah and Imam Din, 
the former being her son-in law and the 
latter a collateral. Three fourths of the land 
was sold to Abdullah and l-4th to Imam 
Din. The plaintiffs, who are the three sons 
of Imam Din, instituted a suit on the 20th of 
February 1920 praying for a declaration that 
the sale in question should not affect their 
reversionary rights. A pedigree table is to be 
found at page 32 of the printed book which 
shows the relationship of the various persons 
concerned. It appears that after Imam Din 
the plaintiffs are the only male reversioners 
of Musammat Bhag Bhari; another person 
alleged by the plaintiffs to be competent to 
sue to have the alienation set aside is one 
Musammat Bhagan, widow of Karim Bakhsh. 
This lady, it is alleged, is a preferential 
heir to the plaintiffs, but being old and in- 
firm has not cared to sue. Musammat Bhag 
Bhari, it seems, died about seven years be- 
fore ths institution of the suit. 

On behalf of the defendants various pleas 


CHIRAC H DIN and others— Plaintiffs— 

Appellants 

versus 

ABDULLAH and others -Defendants— 

Respondents. 

Limitation Act (IX of 1908), ss. 6. 9, Sell. J, Art. IJO 
—Custom— Alienation by widow— Declaration, suit for 
— Limitation , commencement of— After-born rever- 
sioner, rights of— Minority, effect of. 

Under the Customary Law of the Punjab the right 
to sue for a declaratory decree that a certain aliena- 
tion shall not affect the rights of the reversioners is 
vested in the whole body of reversioners in existence 
at the time of alienation jointly and severally and 
begins to run simultaneously against them all and 
no subsequent disability of any of the reversioners 
stops the running of limitation. Time in such suits 
heigns to run from the date of alienation and a 
reversioner born subsequent to the date of alienation 


were taken, the most important being that 
the plaintiffs had no right to sue becaus* 
they were not born at the date of the sale. 
The plaintiffs claimed that they had a right 
to 8 ue as a person competent to contest the 
alienation, c. Musammat Bhagan was 
alive at the date of the alienation. The de- 
fendants denied that Musammat Bhagan was 
entitled to succeed collaterally to the estate 
of Musammat Bhag Bhari and averred that 
in any ease she being a female heir was not 
competent to sue to contest an alienation 
made by another female-holder of a life 
interest. Another plea that was taken on 
behalf of the defendants was that the suit 
was barred bv limitation. The learned Sub', 
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ordinate Judge found in favour of the de- 
fendants on all these points and dismissed 
the plaintiffs’ suit. The plaintiffs have pre- 
sented this appeal from the decree of the 
learned Subordinate Judge. 

We will take the <|uesiion of limitation 
first. The learned Subordinate Judge held 
that the suit was governed by Art. 120 of 
the Limitation Act and that as the limita- 
tion commenced from the date of the aliena- 
tion, the suit instituted on the 20th of 
February 1920, more than six years after the 
accrual of the cause of action, was clearly 
barred by limitation. The learned Counsel 
for the plaintiffs lias attacked this finding on 
the ground that all the plaintiffs were minors 
at the date of the suit and as the limitation 
began on (heir birth, therefore, by virtue of 
s. G of the Indian Limitation Act, their suit 
was within time. The learned Counsel on 
behalf of the defeudants-respondentson the 
other hand contended that, even if it be 
held that (he plaintiffs had a light to sue by 
virtue of the existence of a reversioner, the 
time must lun from the date of the aliena- 
tion, and that once time has begun to run 
no subsequent disability would prevent its 
running. He relied on s. 9 of the Indian 
Limitation Act. He further contended that 
on the face of it the suit was barred by 
limitation and no ground for exemption 
having been mentioned in the plaint it was 
liable to be rejected as required by 0. VII, 
r. 11 of the C. P. C. These contentions 
follow the reasoning of the learned Subordi- 
nate Judge. 

We will, therefore, proceed to examine the 
grounds on which the suit lias been dismiss- 
ed by the Court below. The learned Judge 
ha9 held that the present suit which was 
one for declaration in respect of an aliena- 
tion by a widow was governed by Art. 
120 of the Indian Limitation Act. This 
proposition was not contested by the learn- 
ed Counsel for the appellants. The import- 
ant question is from what date the time 
began to run. A suit governed by Art. 120 
must be brought within six years from the 
day when the right to sue accrues. The 
question then is when the plaintiffs’ right 
to sue accrued. It will be on this question 
that the decision of the appeal will depend. 

Section G, Indian Limitation Act, provides 
that where a person entitled to‘ institute a 
suit is, at the time from which the period 
of limitation is to be reckoned, a minor, 
lie may institute the suit within the same 
period after the cessation of minority as 


would have otherwise been allowed from the 
time prescribed for such suit in the third 
column of the First Schedule. This extension 
is subject to a maximum of three years from 
the cessation of the disability bv virtue of s. 
8 of the same Act. 

Section 9 of the Act provides that where 
once time has begun to run no subequent 
disability or inability to sue would stop it. 

It would thus be observed that if in the 
case before us, the time began to run from 
the dale of the alienation then by virtue, of 
s. 9 of the Indian Limitation Act, the suit 
would be barred by limitation, the time hav- 
ing begun to run before the disability or in- 
ability of the plaintiffs to sue commenced. 
On the other hand, if the time began to run 
from the births of the respective plaintiffs as 
claimed by their Counsel, then s. ti would 
govern the case and the suit would be with- 
in limitation. 

The only authoiity supporting the con- 
tention of the appellants that we have been 
able to discover is a Full Bench ruling of 
the Allahabad High Court, namely, Bhag- 
u-'inta v Suklii (1), where it was held that a 
minor plaintiff instituting a suit which 
falls under Art. 120, Second Schedule, 
Indian Limitation Act, is not excluded from 
the benefit of s. 7 merely because the right 
of some other person through whom he does 
not claim to sue, has for some reason become 
time-barred. It was further held that this 
right to sue means the right to sue of the 
plaintiff and the period of limitation men- 
tioned in s. 7 means the period of limitation 
for the suit which the plaintiff or some one 
through whom he claims is entitled to insti- 
tute. Section 7 referred to therein is of the 
Act of 1877 which is analogous to s. 6 of the 
present Act. This case, it might be men- 
tioned, related to parties governed by 
Hindu Law and that might also be a point 
of distinction between this and the case 
before us. 

A contrary view was taken by a Full 
Bench of the Madras High Court in Cludla- 
gundla 1 aramma v. Mailala GoiHdadasayya 
(2), where it was held that a suit by one re- 
versioner to set aside an alienation by a 
Hindu widow is a respresentative suit on 
behalf of all the reversioners, and that all of 
them have but a single cause of action which 
arises on the date of the alienation. There- 


1051* (F ) 33 ’ A ' " ' ^ 159; 9 Ind - Dec ' I s - S..I 

T # m- IU c'i C T?- 202; 41 - u 65!) ; 35 V. L. J. 57; 24 M. 
L. T. 11a; 8 L. W. 02; (1918) M. W. N. 161. (F. B.) 
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fore, if the remedy of tlie existing reversion- 
ers becomes barred by limitation, rever- 
sioners thereafter born are equally barred. 

In Civil Appeal Xo. 190 of 1906, Mohan 
Singli v. Dcwa Singh (3,, a Division Bench 
of the Chief Court of the Punjab held that 
the right to sue for a declaratory decree is 
vested in the whole body of reversioners in 
existence at the time of alienation jointly and 
severally and begins to run simultaneously 
against them all and no subsequent disabil- 
ity stops it. The Allahabad judgment re- 
ferred to above was not considered to be 
good law, it being held that the time began 
to run from the date of the alienation and 
that by virtue of s. 9 of the Limitation 
Act an after-born reversioner would be 
barred if the ordinary period of limitation 
reckoned from the date of the alienation had 
expired. 

In Umra v.Ghulam (4), the same view was 
expressed, it being held that time in such 
suits begins to run from the date of the 
alienation and that a reversioner born sub- 
sequent to the date of the alienation cannot 
avail himself of an extension of time un_der 
s. 7 of the Indian Limitation Act of 1877. 

This exhausts the important case-law on 
the subject that we have been able to dis- 
cover. In our opinion, the view of the Chief 
Court of the Punjab which we must follow, 
is the correct one and consequently the 
decree of the learned Subordinate Judge 
dismissing the plaintiffs’ suit as barred 
by limitation must be confirmed. We, there- 
fore, dismiss this appeal with costs. 

2 , K. Appeal dismissed. 

(3) 21 1>. W. R. 1007 n „ 

(4) 22 P. R. 1907; 27 P. L. It. 1906; 69 P. W . K. 

1907. 


madras high court. 

Appeal against Order Xo. 39G or 19— 
February 17, 1925. 

Present:- Mr. Justice Venkatasubba 
Kao and Mr. Justice Madhavan Nair. 
SIVA 8UBRAMANIA PILLAI 

and another— Appellants 
versus 

PIRAMU AMMAL— Petitioner- 
Respondent. 

Hindu Law-Widow— Surrender- Bom tides, find- 

"'V surrender by a Hindu widow of her estate to 
he nearest reversioner of her husband is not rendered 


invalid by the mere fact that some provision is made for 
the benefit of the surrenderor, [p. 1025; col. l.j 
Angamuthu Chettiv. Varatharajulu Chetti, 53 Ind. 
Cas. 3 M>; 12. M. 854; 37 M.L. J. 361; 26 M. L. T. 301; 
(1919' M. W.N. 716; 11 L. W. 11 (F. B.), Bhagwat 
Koer v. Dhanukdari Prashad Singh. 53 Ind. Cas. 347; 
47 C. 466; 46 1 A. 259; 37 M. L. J. 513; 17 A. L.J. 
1036; (1919) M. W. N. 860; 1 P. L. T. 1; 2 U. 1>. L. R. 
<P. C.) 27; 22 Bom. 1.. R. 477; 24 C. W. N. 274; 12 L. 
W 105 (P. C.) and Sureshwar Mistier v. Maheshrani 
Misrain , 57 In.l. Cas. 325; 48 C. 100; (19201 M. W. N 
472; 39 M L. J. 161; 28 M. L. T. 154; 2 U. 1>. L. E. 
(P. C.) 128; 12 L. W. 461; 18 A. L. J. 1069; 47 1. A. 
233; 25 0. W. N. 191:41 C. L.J. 433 (P. C.), relied 
on. 

A surrender by a Hindu widow to be valid must 
be b«na fide and not merely a device to divide the 
estate with the reversioner. A finding that the trans- 
action was not a device to divide the estate with the 
reversioner, does not necessarily involve the conclu- 
sion that the surrender was bona fide, since want 
of good faith may be evidenced by other circum- 
stances. [p. 1025, col. 2.1 
l{angasami Goundcn v. Nachiappa Gounden, 50 Ind. 
Cas. 498; 46 I A. 72: 36 M. L. J. 493; 17 A. L. J. 536; 
29 C. L. J. 539; 21 Bom. L. R. 610; 23 C. W. N. 777; 
(1919) M. W. N. 262; 42 M.523; 26 M. L. T. 5; 10 L. W. 
105; 1 U. P. L. R. (I*. C.) 66 (P. C.), explained. 

Appeal against an order of the District 
Court, Tinnevelly, in I. A. X[o. 441 of 1919, 
in Compensation Reference No. 15 of 1915. 

Mr. T. L. Vcnkatrama I ijer, for the Ap- 
pellants. 

Mr. 1\ V. Krishnaswami Iyer, for the 
Respondent. 

JUDGMENT.— The Bench which heard 
C.M. No. 322 of 1919, decided that the surren- 
der by Subbammal in favour of the appellant, 
if bona tide, would have the effectof divesting 
the respondent of her right to the property. 
Having taken this view of the law (we 
are not at present concerned with deciding 
whether this view is correct or not), the 
learned J ndges remanded the case for the 
further question being determined whether 
the surrender was bona fide or not. The 
District Judge who has heard the case has 
recorded a finding that the surrender was 
not bona fide. This finding is attacked 
before us in this appeal. 

The effect of the learned Judge’s judg- 
ment is this. Subbammal executed a sur- 
render in favour of the appellant who was 
her son. As part of the arrangement, the 
appellant undertook to pay and did pay 
his sister, that is Subbammal’s daughter 
Arumugathammal a sum of Rs. 4,000. The 
District Judge mainly from this fact con- 
cludes that. Ihe surrender was not made 
in good faith. To use his own words, 
“ Legally this amounts to a partition of 
the estate between the surrenderer and 
surrenderee.’’ 
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The first question we have to determine 
in this appeal is:— Does the surrender 
become inoperative by reason of the fact 
that a provision in favour of Subbaninial’s 
daughter was made. If nothing further ap- 
peared than that a sum of Rs. 4,000 was 
paid to Arumugathanunal, we would not 
be disposed to hold that the surrender is 
not valid. It is now authoritatively settled 
that the mere fact that some provision is 
made for the benefit of the surrenderer 
does not render the surrender invalid : see 
Angamuthu Chetti v. Varatharajulu Chetti 
(1), Bhagwat Koer v. Dhanukdari Prasltad 
Singh (2) and Sureshwar Misser v. Mahesh- 
rani Misrain (3). In this connection it is 
necessary to observe that the case put for- 
ward by the appellant was not that in 
fact Rs. 4,000 was paid to his sister as a 
part of the arrangement and that that 
payment would not render the settlement 
bad, but on the contrary he wished to 
maintain that a debt having been due to 
the lady, it was discharged by payment 
of Rs. 4,000 at the time of the surrender. 
This contention is palpably false and we 
do not think it is necessary to add to the 
reasons that have been given by the Dis- 
trict Judge in support of his finding. The 
evidence of Draviyam Pillai as has been 
observed by the learned Judge is utterly 
unreliable and we cannot act upon it. 
The very fact that this false contention 
was put.forward indicates to some extent 
that the appellant did not regard the 
surrender as a bona fide surrender for his 
desire to conceal the true facts must in 
part be due to his .conviction that the 
transaction was not above board. What 
then are the circumstances which induce 
us to take the view that the surrender is 
not bona fide ? Before dealing with this 
question, we shall just refer to a passage 
in the judgment of the Judicial Committee 
in Bhagwat Kocry. Dhanukdari Praslmd 
Singh (2) already referred to. This is how 
their Lordships state the law:— 

“This voluntary self-effacement is some- 
times referred to as a surrender, sometimes 
(1) 53 lnd Oas. 386; -12 M. 851; 37 M. L. J. 38 1; 2(1 

(F B ) T 301 ' <191 ^ M ' W ‘ N ' 716; 11 L - W - 11 

r (2 , } ? 03 ,' 3l7; 17 46 I A. 259; 37 M 

^ 1036; (1919) M. W. N. 860; 1 1* 

L. T. 1; 2 U. P. L. It. (P. C. 27; 22 Bom. L It 477 ■>. 

C. W. N. 271; 12 L. W. 105 (1>. (J.). '* 

(3) 57 lnd. Cas. 325; 48 0. 100; (19201 M W N 47-»- 
39 M. L. J. 161; 28 M L. T. 131 2 U. P. L. R P ni 
128: 12 L. W. 461; 18 A. L. J. 1069; 47 I. A ’5 
0. iv. N. 194; 11 0. L. J. 433 (1>. 0.). ' 
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as a relinquishment or abandonment of her 
rights; and it may be effected by any pro- 
cess having that effect, provided that there 
is a bono tide and total renunciation of the 
widow's right to hold the property." The 
ultimate question, therefore, to be decided 
in each case, is, was the surrender bona fide 
or was it not ? But great stress was laid 
by the appellant’s learned Vakil upon 
another passage in another judgment of the 
Judicial Committee in Rangasami Goundan 
v. Nacltiappa Gounden (4). That passage 
runs thus: — 

li But the surrender must be a bona fide 
surrender, not a device to divide the estate 
with the reversioner." 

It is contended that if the Court is satis- 
fied that the transaction is not a device 
to divide the estate with the reversioner, 
it necessarily follows that the surrender is 
a bona fide surrender. We cannot agree 
with this contention. If the transaction is 
a device to divide the estate the surrender 
is clearly not bona fide ; but the converse 
is not necessarily true, for want of good 
faith may be evidenced by other circum- 
stances. Having made these observations, 
let us now examine the facts of the case 
in order to ascertain whether the surrender 
was bona fide or was not. At the date of 
this transaction Subbammal was about 
75 years old, whereas the age of the appel- 
lant was only about 55. Subbammal, her 
son and her daughter were then living 
together as members of one family. Sub- 
sequent to the surrender, it does not appear 
that the appellant exercised any act of 
exclusive ownership from which unequi- 
vocal enjoyment or possession can be in- 
ferred. Subbammal was very old and in 
the ordinary course ou her death the ap- 
pellant would take the property. This 
event has since actually happened. What 
necessity was there for this surrender to 
come into existence ? Subbammal was 
more anxious that her daughter should be 
provided for than that her son should take 
immediate possession of the estate and it 
was fairly certain that on her death the 
appellant would not carry out her wishes 
It was not her intention that she should 
forthwith divest herself of the estate or 
that the surrenderee should enter into pos- 


A. L. J. 536; 29 C. L. J. 539; 21 liom L R fi 10- vi' 

W N 777; (1919) M. W.'n. 2G2; 42 M 523 

X- b T 10 305; I U. P. L R 7p 1 

GC (P. C.). ' 
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session. There is still another circum- 
stance. The compensation money was paid 
by the Government into Court, and on the 
1st of .May 1919, the respondent claimed 
that money. To defeat her right to that 
amount and to get immediate possession 
of the corpus, these objects could be achiev- 
ed by a surrender. A deed was according- 
ly executed on the 23rd of May 1919; and 
it was followed by an application by the 
appellant, dated 15th July 1919, for the 
payment of this money. We are prepared 
to draw from these circumstances the in- 
ference that the surrender was not bona 
fide. On the whole, we think the District 
Judge has come to a correct conclusion 
and we affirm his judgment and dismiss 
the appeal with costs. 

V. N. V. 

z. k. Appeal dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2204 of 1922. 
April 30, 1925. 

Present :— Sir Shadi Lai, Kt.. Chief Justice, 
and Mr. Justice LeRossignol. 
SECRETARY of STATE for INDL\ in 
COUNCIL— Defendant— Appellant 

versus 

GOKAL CHAND and othbr6— 
Plaintiffs— Respondents. 

Fatal Accidents Act (XI II of 1855), ss. 1,!— Death 
caused by collision on Railway— Damages, suit fur— 
Remote damages, whether can be recorered— Money 
carried by deceased, loss of— Railway, liability of. 

The Fatal Accidents Act is primarily intended to 
give the legal representatives of a person whose 
death has been caused by the wrongful act, neglect or 
default of another person, a right to recover compensa- 
tion from the latter for the pecuniary loss resulting from 
the death to the deceased's children or other relatives 
enumerated in the first section of the Act. The second 
section of the Statute also allows the legal representa- 
tives to include in their action a claim for "any 
pecuniary loss to the estate of the deceased occasioned 
bv such wrongful act, neglect or default." The Act 
contemplates two sorts of damages : pecuniary loss to 
the estate of the deceased resulting from the accident 
and pecuniary loss sustained by the members of his 
family through his death. |p. 1027, col. 1] 

The cardinal principle in cases of this character is 
whether the damage claimed is the natural and reason- 
able result of the defendant's act. A damage will 
assume this character if it can be shown to be such a 
consequence as. in the ordinary course of things, 
would How from the act. The damage will be remote 
when although arising out of the cause of action.it 
does iiot so immediately and necessarily flow from it 
p,at the offending party moy be made responsible 


for it; for instance, when it results from the wrongful 
act of a third party such as could not be naturally 
contemplated as likely to spring from the defendant s 
conduct, [p. 1027, cols. 1 & 2; p. 102S, col. 1.] 

Every cause leads to an infinite sequence of effects 
but the author of the initial cause cannot be made 
responsible for all the effects in tho series. He is liable 
only for those which immediately flow out of his 
wrongful act. [p. 1027, col. 2.] 

If any personal injury is caused to a passenger by 
the negligence of a Railway Company, not only the 
immediate pain and expense caused by the accident, 
but also any consequent incapacity to attend to 
business would be a natural sequence of the wrongful 
act. If any loss is caused to his business by reason 
of the injured man's incapacity to attend to it, it 
is a loss to the estate and can be recovered by the 
injured person if he is alive and by his representatives 
if lie dies. [i6id.] 

Where a person is killed as the result of a Railway 
collision which is due to the negligence of Railway 
servants, his legal representatives are entitled to 
recover damages caused to them or to the estate of 
the deceased by the death of the deceased, but they 
are not entitled to claim from the Railway Company 
a sum of money which the deceased was carrying on 
his person at the time of the collision and which was 
not found on his person after the collision, unless it can 
be proved that the loss of the money was due directly 
to the collision, [p. 1028, col l.j 

First appeal from a decree of the Senior 
Subordinate Judge, Delhi, dated the 31st 
May 1922. 

Kuuwar Dalip Singh, Government Advo- 
cate, and Mr. Ram Lai, for the Appellant. 

Messrs. Dev Raj Sawhney and M. L. Puri , 
for the Respondents. 

JUDGMENT. 

Shadi Lai, C. J.— The facts of 
this case relevant to the question of law 
debated before us are simple and do not 
admit of any dispute. On the night be- 
tween the 28th and 29th June 1919, one 
Bansi Lai, who was travelling in a train 
belonging to the North-Western Railway, 
sustained serious injuries in consequence 
of that train colliding with another train 
of the same Railway Administration ; and 
the wounded man succumbed to his in- 
juries shortly afterwards. His legal repre- 
sentatives have brought the present action 
for the recover}- of damages for the pecu- 
niary loss, which resulted from his death, 
to the members of his family, and have 
also included in the action a claim for 
Rs. 1,300 on the ground that the deceased 
was carrying with him currency-notes of 
that amount, and that the notes were lost 
by reason of the negligence of the Railway 
Administration. 

The Trial Judge has passed a decree in 
favour of the plaintiffs, and the dispute in 
this appeal preferred by the Railway Ad- 
ministration is confined to the question 85} 
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to whether the plaintiffs are entitled to re- 
cover Rs. 1,300, the value of the currency 
notes lost by the deceased. 

Now, the Subordinate Judge finds, and 
his finding has not been impeached by the 
learned Government- Advocate, that the 
deceased Bansi Lai had with him Rs. 1,300 
in curiency-notes on the night in question, 
and that the notes were not mentioned in 
the list of die property found at the place 
of the accident. The evidence on the 
record gives no indication as to how the 
loss took place or whether any person stole 
the notes. 

Now, the Fatal Accidents Act XIII of 
1855, is primarily iutended to give the legal 
representatives of a person, whose death 
has been caused by the wrongful act, 
neglect or default of another person, a right 
to recover compensation from the latter for 
the pecuniary loss resulting from the death 
to the deceased's children or other relatives 
enumerated in the first section of the Act. 
The second section of the Statute also 
allows the legal representatives to include 
in their action brought for the purpose 
mentioned above a claim for “any pecu- 
niary loss to the estate of the deceased 
occasioned by such wrongful act, neglect 
or default." The law contemplates two 
sorts of damages : the one is the pecuniary 
loss to the estate of the deceased resulting 
from the accident ; the other is the pecu- 
niary loss sustained by the members of his 
family through his death. The action for 
the latter is brought by the legal repre- 
sentatives, not for the estate, but as trustees 
for the relatives beneficially entitled ; 
while the, damages for the loss caused to 
the estate are claimed on behalf of the 
estate and when recovered form part of the 
assets of the estate. The loss to the estate 
had accrued during the lifetime of the 
deceased and could have been rocovered by 
him. 

Now, the disappearance of the currency 
notes in the present case undoubtedly caused 
pecuniary loss to the estate of Bansi Lai ; 
out the loss was not occasioned by any act, 
neglect or default of the defendant. The 
cardinal principle in cases of this character 
is whether the damage claimed is the 
natural and reasonable result of the de- 
fendant’s act, and according to the rule 
repeatedly adopted by the English Courts 
a damage will assume the character if it 
can be shown to be such a consequence as, 
jo the ordinary course of things, would 


flow from the act. The damage is held to 
be remote when, although arising out of 
the cause of action, it does not so immediate- 
h f and necessaiilv ilmv from it, that the 
offending party can be made responsible for 
it. 

Now, the loss of the notes is not a neces- 
sary consequence, not even a probable con- 
sequence, of a person being injured in a 
Railway collision. There can be no doubt 
that, if any personal injury is caused to a 
passenger by the negligence of a Railway 
Company, not only the immediate pain and 
expense caused by the accident, but also 
any consequent incapacity to attend 
to business, would be a natural con- 
sequence of the wrongful act. If any loss 
is caused to his business by reason of the 
injured person’s incapacity to attend to it, 
it is obviously a loss to the estate and can 
be recovered, by the injured person if he 
is alive, and by his representatives if he 
dies. I do not think that Bansi Lai, had 
he been alive, could have succeeded in an 
action against the Railway for the loss of 
the currency-notes. The loss of the notes 
was only a remote, and not an immediate, 
result of the accident; and damages can be 

awarded only for the immediate result of 
the defendant’s wrongful act. Every cause 
leads to an infinite sequence of effects, 
but the author of the initial cause cannot 
be made responsible for all the effects in 
the series. He is liable only for those which 
immediately flew out of his wrongful act. 

I will make my meaning clear by citing, 
as an illustration, the facts of the' English 
case, Sharp v. Powell (1). In that case, the 
defendant, in breach of a Police Act, wash- 
ed a van in a public street and allowed the 
waste water to run down the gutter to a 
grating about 25 yards off from which, in 
the ordinary state of things, it would have 
drained into the sewer. In consequence of 
a hard frost the grating was obstructed 
by ice, and the water in consequence flowed 
over the pavement and froze. There was 
no evidence that the defendant knew of 
the grating being obstructed. The plaint- 
iff's horse slipped on the ice and broke its 
leg. It was sought to recover from the 
defendant the value of the horse, but it was 
held that the damage was too remote, not 
being one which he could fairly be expected 
to anticipate as likely to ensue'froni his act 


20 (, ^ ( R 87 §4! O P - 253i41L,Jl ClP ‘ 95 i 26 fc X. 136; 
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It must be remembered that the evidence 
in this case does not show who took away 
the notes. If some person stole them, while 
the injured person was king unconscious 
or dead, surely the Railway cannot be held 
liable for the act of the thief. And it has 
been repeatedly held that the damage is 
too remote if it results from the wrongful 
act of a third party such as could not 
naturally be contemplated as likely to spring 
from the defendant’s conduct. 

The learned Counsel for the respondents 
invites our attention to the word “occasion- 
ed” used by the Legislature in respect 
of the loss caused to the estate, and con- 
tends that this expresssion is different 
from, and wider in scope than, the term 
"caused" which is used in the first section 
of the Statute in connection with the death 
of the injured person. Now, I have two 
observations to make with respect to this 
argument. In the first place, I do not think 
that the Legislature intended to draw any 
distinction between the two words and to 
alter the rule against the award of remote 
damages by the mere use of the term “occa- 
sioned". In the second place, the Statute by 
enacting the rule allowing the legal represen- 
tatives to include in their suit a claim for the 
loss to the estate does not create any fresh 
liability but merely recognises what already 
existed under the Common Law and pre- 
scribes only the procedure for enforcing it. 

1 accordingly hold that the loss of the 
currency-notes was only a remote conse- 
quence of the defendant's negligence, 
and that the plaintiffs are not entitled to 
recover from the defendant compensation 
for that loss. In this view of thedefendant s 
liability I consider it unnecessary to pro- 
nounce any opinion on the question that 
s. 74 of the Indian Railways Act exempts 
the Railway Administration from responsi- 
bility for the loss of the notes because no 
Railway servant had booked themand given 
a receipt therefor. The result is that I 
accept the appeal and reduce the amount 
awarded to the plaintiffs by Rs. 1,300. I 
would, however, leave the parties to bear 
their own costs in both the Courts in so far 
as this claim is concerned. 

Le-Rossignol, J.— I concur with the 
learned Chief Justice. The question whe- 
ther a result is sufficiently proximate to 
the alleged cause is very often very diffi- 
cult to resolve, but on the facts established 
in this case I hesitate to hold that the loss 
of the notes was a natural consequence of 


the collision. Had the direct connection 
between the collision and the loss of the 
notes been established, I do not think 
tbat s. <4 of the Indian Railways Act would 
have operated to protect the appellant 
Railway, regarded not as a carrier, but as a 
tort-feasor. 

z - K - Appeal accepted. 


MADRAS HIGH COURT. 

Orioinai, Side Api-eal Xo. 92 of 1923. 
November 12, 1924. 

Present:— Sir Victor Murray Coutts-Trotter, 
Kt„ Chief Justice, and Mr. Justice 
Srinivasa Iyengar. 

ARJEE PRABAPPA CHETTY- 
Appellant 
versus 

KONETI DESIKACHARI— 

Respondent. 

Limitation Act (IX of WOS), Sch. /, Art. ISS— 
Execution of decree— Decree-holder, death of— Legal 
rcpresentatice, substitution of, whether necessary — 
"Payment ", whether must he by judgment-debtor or 
h is age nt—L i m it a t ion. 

On the death of a decree-holder, it is not necessary 
that his legal representative should bring himself on 
the record in the place of the deceased before 
applying to execute the decree. No such process is 
contemplated by the procedure laid down either in 
the Procedure Code or in the rules on the Original 
Mde. AH that is necessary is that the person who 
becomes by operation of law entitled to have execu- 
tion should make an application for execution (p. 1029, 
col. 1.1 

A payment to save limitation and give rise to a 
fresh starting point under Ait. 183 of Sch. I to the 
Limitation Act must be for the judgment-debtor or 
on his account. It is not necessary that it should be 
either hv the debtor himself or hv seme person acting 
on his behalf, ip. 1029, col. 2.] 

Where the holder of a decree on the Original Side 
of the High Court died without drawing from the 
Court a sum of money ordered to he | aid to him and 
on his death the Administrator-General, as Ad- 
ministrator pendente life in an Administration suit 
relating to tin* estate of the deceased, applied for pay- 
ment out of the amount and the Court directed the 
payment and within 12 years therefrom an assignee of 
the decree applied to execute the decree : 

Held, that the application was not time-barred 
under Art. 183 of Sch. I to the Limitation Act. [ibid.] 

(Per Srinivasa Iyengar , J.) -Qu (ere.— Whether a 
Court of Law can be deemed to be an agent duly 
authorised on behalf of a debtor to make any such 
payment as would save limitation, [ibid.] 

Appeal from the judgment of Mr. 
Justice Kumaraswami Sastri, dated the 
30th August 1923, passed in the exercise of 
the Ordinary Original Civil Jurisdiction 
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of the High Court, in Civil Suit No. 18$ of 
1903, printed as 78 Ind. Cas. 832. 

Air. T. Krishnaswami Aiyangar, for the 
Appellant. 

Mr. M. Sundaram, for the Respondent. 

JUDGMENT. 

Srinivasa Iyengar, J,— This an ap- 
peal from an order of Kumaraswami Sastri, 
J., ordering execution on an execution ap- 
plication made by the assignee of a decree. 
Objection was taken to the execution ap- 
plication on the ground that it was barred 
by limitation. The Article applicable to 
the application in question for execution 
is Art. 183 because it was in respect of a 
decree passed on the Original Side of this 
Court. Under that Article, the decree-holder 
has 12 years not only from the date on 
which he becomes entitled to enforce the 
decree but also 12 years from the date on 
which some part of the principal money 
secured thereby or some interest on su?h 
money has been paid. In this case, we 
find that M. Sabapathy Chetty, the original 
decree-holder died without drawing from 
the Court the sum of Rs. 21,000 and odd 
ordered to be paid to him by order, dated 
6th October 1909. Subsequently, the Ad- 
ministrator-General of Madras, 1 believe, 
as Admisitrator-General pendente lite in the 
Administration suit relating to Sabapathy’s 
estate applied to the Court for the payment 
to him of the entire sum of Rs. 25,932 
standing on that date to the credit of the 
suit, and Wallis, J., passed an order direct- 
ing such payment on the 9th January 1912. 
The present application for execution is 
within 12 years from that date and a 
■fortiori is within 12 years from the date on 
which • the payment was made out from 
the Court. 

It has been sought to be argued by the 
learned Vakil for the appellant that ii was 
not a proper application by the Adminis- 
trator-General, because, previous t<> that 
application, he had not brought himself 
on the record in the place of the deceased 
decree-holder. No such process is contem- 
plated by the procedure laid down either 
in the Procedure Code or in the rules on 
the Original Side and all that i a access:. i y 
is that the person who become.-, by operation 
of law entitled to have execution is required 
only to make an application for execution. 

It has, next, been argued that the 
payment referred to in Art. 183 must have 
been a payment either by the judgment- 
debtor himself or by some duly constituted 


agent or some person acting on his behalf. 
In s. 20 of the Limitation Act, where a 
part payment is referred to as giving rise 
to a further starting of limitation, it is 
significant that it is prescribed that, for 
the purpose of saving limitation part of the 
principal of a debt should be paid by the 
debtor or by his agent duly authorised in 
that behalf, but, in Art. 183 there are no 
such words to be found after the words 
"some part of the principal money secured 
thereby or some interest on such money 
has been paid." 

The payment is not, therefore, required 
to he made either by the debtor or by 
some person acting on his behalf. The 
difference in the wording is significant, 
and, 1 cannot help thinking, fully intended. 
Jt, therefore, follows that, even if payment 
isfor the judgment-debtor or on his account, 
it would be a payment that will save 
limitation giving rise to a fresh starting 
point. 

In this view, it is unnecessary to consider 
the decision in the case of Goiindasami 
Pillai v. Desai Goundan (1) that was under 
Art. 182 of the Limitation Act and had 
reference to the special terms of s. 20 of the 
Limitation Act. It is, therefore, unnecessary 
to consider whether, a Court of Law can be 
deemed to be an agent duly authorised on 
behalf a debtor to make any such payment 
as would save limitation. 

The execution application is, therefore, 
not barred by the Law of Limitation and 
the learned Judge was right in ordering 
execution. The appeal, therefore, fails and 
is dismissed with costs. 


x am ui me 

same opinion. No doubt if the matter 
lias to be considered one might find that it 
was necessary to put some qualification on 
the latitude of the language of Art. 183 to 
obivate the contingency referred to by Lord 
\\ estbury in Chinnery v. Erans (2) and bv 
the earned Judges in the Irish case, Brew 
v. Brew (3). That contingency is the 
possibility of a payment made by a mere 
volunteer beirg sought in aid tr> affect 
adversely the ,H:*s ,.f thin, puttie... Rut we 
need no? c^nsim r ii I*m\ ! ecau*e it cannot 
besiingt'sicil that tiiher llie Court or the 




• • • t. 
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Administrator-General were not people who 
were dealing with the estate of the deceased 
not as volunteers but clothed in the defined 
functions in regard to it. 

I agree that the appeal fails and must 
be dismissed with costs. 


v. n. v. 

7.. K. 


Appeal dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 52 of 1925. 

July 22, 1925. 

Present .-—Mr. Justice Abdul Raoof and 
Mr. Justice Addison. 

GOPI CHAND— Plairtifk— Appellant 

versus 

KIRPA RAM— Defendant— Respondent. 

Civil Procedure Code ( Act V of 1908), 0. AT/, r. I 
— Witnesses not served— Fifth summonses, issue of 
Procedure. 

Where certain witnesses, whom a party wishes to 
produce in support of his case, are not present on the 
date of hearing owing to the fact that summonses 
have not been served upon them, the Court ought to 
issue fresh summonses for service upon the witnesses 
and is not justified in depriving the party who wishes 
to produce them, of his right to have the evidence of 
those witnesses taken, [p. 1030, col. 2.] 

First appeal against a decree of the Sub- 
Judge, First Class, Ferozepur, dated the 
15th December 1924. 

Messrs. Shamair ('hand and Dev Raj 
Sahwney, for the Appellant. 

Lala Durga Dus and Mr. Sugar Chand, 
for the Respondent. 

JUDGMENT.-The plaintiff brought 
the suit for a declaration that half of the 
property attached in execution of the decree 
of defendant No. 3 against the defendants 
Nos. 1 and 2 belonged to him and, there- 
fore, was not saleable in execution of the 
decree against defendants Nos. 1 and 2. This 
claim was based upon the main ground that 
after the separation of the sons of Durbari 
Mai, a re-union had taken place between 
Raman Mai and Udham Mai and that the 
properties, though standing in the name of 
one or the other, were owned jointly by 
them. To support his claim he relied 
both upon documentary and oial evidence. 
On the 13th of November the evidence of 
four witnesses was recorded. Jaimal wit- 
ness, who was summoned for that date, had 
not turned up as service of summons had 
not been effected upon him. The Court 
made the following order:— 

“Orders relating to him will be passed 


v. kirpa ram. [90 1.0.1925] 

to-morrow. Adjourned to to-morrow for fur- 
ther proceedings.” 

On the 14th of November 1924 warrants 
were directed to be issued to Gokal and 
Nand Lai witnesses who had absented them- 
selves in spite of personal service of sum- 
monses upon them. The warrants were sent 
to Hissar and were received on the 24th of 
November. They were handed to the bailiff 
on the 6th of December 1924. The next date 
for hearing was fixed for the 12th of Decem- 
ber 1924. Thus there were six days during 
which the warrants could have been execut- 
ed, but the bailiff refused to act on the 
ground that the distance of the place where 
the witnesses resided from Hissar was 35 
miles and that the service could not be 
effected. Jaimal, Jiwan Singh, KirpaRam, 
and HiraLal witnesses had not been served. 

The Court, therefore, made the following 
order: 

“Jaimal Singh, Jiwan Singh, Kirpa Ram 
and Hira Lai have not been served. The 
plaintiff himself admits that he did not take 
any step to get them served. Such being 
the case he has forfeited his right to get 
fresh processes issued to these persons. He 
can himself bring them to Court on 1 he 
next hearing. Case adjourned to 1 2th Decem- 
ber 1924 for remaining evidence of the 
plaintiff and rebuttal evidence of the de- 
fendant. No other opportunity shall be 
given to the parties for evidence." 

This order was made on the 14th of Novem- 
ber 11*24. Of the two witnesses against whom 
warrants had been issued Gokal appeared 
and was examined as a witness. Of the 
witnesses whom the plaintiff was directed 
to bring into Court on the date fixed for 
hearing the plaintiff succeeded in bringing 
Jaimal, Jiwan Singh and Kirpa Ram whose 
evidence was recorded but Hira Lai did 
not come, for the summons had not been 
served upon Hira Lai. The Court ought to 
have issued fresh summonses for service 
and it was not justified in depriving ti e 
plaintiff of his right to have the evidence 
of this witness taken. 

The suit of the plaintiff has been dismiss- 
ed, and in appeal it has been contended 
before us that the decision has gone against 
the plaintiff-appellant because the case has 
been decided upon an incomplete record. 
Having regard to the circumstances referred 
to above we are constrained to hold that 
the Court below did not act properly in re- 
fusing to enforce the attendance of these 
witnesses. Under ordinary circumstances 
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we would have set aside the decree of the 
Court below and remanded the case for trial 
de novo after recording the evidence of the 
two witnesses mentioned above; but as the 
pirties are anxious that the case he decided 
speedily, acting under 0 XLI, r. 28, C. I\C., 
we direct the Court below to procure the 
attendance of Nand Lai and Hira Lai, record 
their evidence and send itto this Court after 
it has been recorded with as little delay as 
possible. 

z ' K - Decree set aside ; 

Case remanded. 


ippavoo CHETrr, 


lost 


MADRAS HIGH COURT. 

Second Civil Appeal Xo. 132 op 1922. 

April 15, 1925. 

Present:— Mr. Justice Phillips. 

CHINNATHAMB1 CHKTTI and others 

—Defendants Nos. 4 and 5— Appellants 

versus 

APPAVOO CHETTY alias ARDHANARI 
CHETTY and others— Plaintiffs— 
Defendants N 09 . 1 to 3 and 6 to 9 - 
Respondents. 

Minor— Guardian, alienation by, of minors property 

Discharge of money-decree against both guardian and 
minor— Benefit, extent of. 

Where for the purpose of discharging a money- 
decree obtained against a minor and his guardian 
jointly and severally, the guardian mortgaged the 
properties solely belonging to the minor, in a suit to 
enforce the mortgage : 

Held, (l) that th9 ultimate liability of the minor 
under the money-decree was only in respect of half of 
the decree amount ; [p. 1031, col. 2 J 

(2) that the minor received benefit only as to half 
the amount and the mortgage was binding onlv to 
that extent, [ibid.] 

K* l i Rai J' Karu Si "l h > *2 lad. Cxs. 462; 3 P. L. J. 
/8; 3 P. L. W. 210, relied on. 

Second appeal against a decree of the 
District Court. Salem, in A. S. No. 87 of 
1919, preferred against the decree of the 
Court of the Temporary Subordinate Judge, 
Salem, in 0. S. No. 18 of 1919. 

Messrs. C. S. V enkatachariar and V N 
V enkatavaradackari, for the Appellants.' 

Mr. K. Sankara Sastry, for the Re- 
spondents. 

JUDGMENT. — The facts of this case 
are as follows: -One Ponnappa Chetty and 
his brother Periyanna Chetty executed a 
promissory note. After Periyanna Ohetty’s 
death, a decree was obtained against Pon- 
nappa Chetty and Periyanna Chetty’s sons, 
defendants Nos. 1, 4 and 5. In execution of 


this decree Ponnappa Chetty was arrested. 
He borrowed money from another brother, 
the present plaintiff, to pay off the amount, 
undertaking to execute a mortgage in his 
favour; shortly afterwards he executed the 
plaint mortgage-deed. Ex. A, in which he 
mortgaged the property of defendants Xos. 
1, 4 and 5 as their guardian. The present 
suit has been brought upon this mortgage- 
deed and it is sought to recover the whole 
amount lent thereunder from the property 
of the minors, defendants Xos. 1. 4 and 5. 
The consideration was Rs. 1,4(58 paid to- 
wards a decree debt and Rs. 532 paid for 
cultivation expenses, etc., the lower Courts 
have found that this amount of Rs. 532 is 
not binding upon the minors and have 
given a decree for the other item after 
deducting a small amount therefrom. De- 
fendants Xos. 4 and 5 now appeal and con- 
tend that their properties are only liable 
for half of the amount of the decree-debt 
discharged by Ponnappa Chetty out of the 
mortgage-money. The decree was original- 
ly passed against them and Ponnappa 
Chetty jointly and severally; but in the 
absence of any evidence to the contrary, 
each would be liable topay half the amount, 
subject to the decree- holder’s rights to 
execute the decree against any one of the 
judgment-debtors. The District Judge has 
held that under this decree the minor de- 
fendants were liable to the decree-holder 
for the whole amount, and, therefore, as the 
decree could have been executed against 
them for the whole amount, their property 
is liable for that sum. In coning to this 
conclusion he has omitted to notice that the 
ultimate liability of the minors is only 
half of the decree amount, for even if they 
were compelled to pay the whole by the 
decree-holder they could recover half' from 
their co-judgment-debtor, and consequently 
their real liability is only one-half. In sup- 
port of this view I may refer to a cose 
reported as Kali Rai v. Karu Singh (1). 
In that case, which goes further than 
is necessary for the present case, it was 
held that even when the property of a 
minor was about to be sold in execution 
of a decree in which he and another 
co-tenant were judgment-debtors, yet the 
mortgage was only binding to the extent 
of the minor's liability for that decree 
namely, one-half of the amount. In 
the present case we have not got the 

(1) 42 lad. Cm. 462; 3 P. L. J. 78; 3 P. L. W. 210. 
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additional circumstance that, the minor’s 
property was going to be sold, for when 
the mortgage was actually executed the 
decree had been satisfied, and it can make 
no difference that Ponnappa Chettv, the 
guardian of the minors, is the mortgagor. 
It cannot be said that the minors were 
liable for the whole decree amount. If 
the decree had been looked at, it would 
have been at once apparent that the liability 
was joint, the minors’ liability beingonly 
the half share for which their father was 
liable. It must also be remembered that 
the mortgagee is the brother of Ponnappa 
Chetty and the uncle of the minors, and 
he was in a position to know all these facts. 
In these circumstances it certainly cannot 
be said that the mortgage amount was 
borrowed wholly for the benefit of the 
minors; for they are only liable for one- 
half of the decree-debt and only received 
benefit to that extent. 

A contention is raised on behalf of the 
respondent that really the property mort- 
gaged belonged jointly to the minors and 
to their uncle, Ponnappa Chetty, it being 
alleged that they formed members of an 
undivided family. The plaintiff himself 
admits that Ponnappa Chettyand hisbrother, 
Periyanna Chetty, and three other brothers 
were all divided; and, although he says 
that Ponnappa and his nephews were living 
as one family, he does not allege that there 
was any re-union. In fact it is clear from 
the plaint that it was not part of the plaint- 
iff’s case that Ponnappa had mortgaged his 
own property, as is apparent from paras. 
3 and 3 (a). The question was not 
raised in the lower Court because the 
plaintiff proceeded on the assumption that 
Ponnappa Chetty had no interest. That 
being so, this argument is of no avail. The 
appeal must, therefore, be allowed and the 
decree modified by altering the amount 
recoverable to Rs. 731, being half of the 
decree amount and proportionate costs. 
Time for payment three months. 

The other points raised in the memo- 
randum of appeal have not been argued 
and consequently, in so far as the appel- 
lants have failed, they are liable to pay the 
proportionate costs of the respondents. 
Parties will, therefore, pay and receive pro- 
portionate costs in this appeal. 

v> Ni v. Appeal allowed. 

N. H. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 2885 of 1924. 

April 20. 1925. 

.. Present:— Mr. Justice Harrison. 
©UNDAR SINGH and others— Defendants 

- Appellants 
versus 

BH A N SIN GH — Pl \ i nti ff— Respondent 

Evidence Act ( I of IS7J), s. 1 15— Attestation of docu- 
ment m token of consent- -Estoppel. 

Where a document recites that a certain person lias 
put his thumb impression thereto in token of his con- 
sent and it appears that the document was read over 
to such person at the time of registration and that he 
again put his thumb impression to the document, this 
is not a mere attestation of the document but amounts 
to distinct and clear acquiescence which binds the 
person so thumb-marking the document and estops 
him from questioning its validity, [p. 1033, col. l.J 

Second appeal from a decree of the 
District Judge, Jullundur, dated the 28th 
July 1924, affirming that of the Subordi- 
nate Judge, Fourth Class, Jullundur, dated 

the 20th Februarv 1923. 

• 

Lala Fat/ir ('hand, for the Appellants. 

Lala Me.hr Cliand Mahajan for Kunwar 
Dalip Singh , for the Respondent. 

JUDGMENT.-The plaintiff in this 
case, one Bhan Singh, brought a suit based 
on a Will alleged to have been executed 
by his mother's brother Wazir Singh in his 
favour. The defendants were the four 
collaterals of Wazir Singh who in the ordi- 
nary course of events would have succeeded 
him. The suit has been decreed as regards 
three and as regards the fourth it has 
been dismissed, the reason being that 
whereas all the three attested the Will 
the fourth did not. Two of three collaterals 
have appealed. 

A second suit was instituted to recover 
the value of the crop admittedly sown 
by the late Wazir Singh and alleged to 
have been cultivated by the plaintiff and 
seized on maturity by the four defendants. 
A decree was given for one-half only, the 
finding being that these allegations were 
established and as no appeal was presented 
by the plaintiff to the District Judge, 
this decree stands so far as he is concerned. 
The collaterals have appealed and this 
judgment will dispose both of that appeal 
and of the appeal in the main case. 

A third suit was instituted by two of the 
reversioners for a declaration that their 
thumb-marks on the Will had been ob- 
tained by fraud and also for a declaration 
that they were entitled to their share of 
Wazir Singh’s estate. This suit was dis- 
missed and no appeal preferred. 
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I take first the appeal of the three rever- 
sioners. Couusel urges that a mere attes- 
tation of a document is not in itself suffi- 
cient to constitute acquiescence. He fur- 
ther contends that even if there was ac- 
quiescence inasmuch as the \\ ill was in 
favour of a relation who normally 

was not entitled to succeed, that ac- 
quiescence must be ignored. He quotes 
and relies on I'dai Bint n Si mill v. 
Gajendra Singh (1) in which an appeal 
was dismissed as concluded by a finding of 
fact by the District Judge. This does not 
help him as here also there is a finding of 
fact against the appellant. He also relies 
on Pandurang Krishna ji v. Ma rkundeya 
Tukaram (2) for his main proposition and 
he wishes to draw an analogy from the 
Hindu Law where the position is as ex- 
plained in Chuni Lai v. A a mi a (3; that 
unless all the reversioners agree to an alie- 
nation by a Hindu widow the whole of the 
alienation is bad. The facts of this case 
are wholly different. Wa/.ir Singh wishing 
to benefit his sister's son executed this 
Will and it is recited in the clearest pos- 
sible terms that the reversioners, defendants 
Nos. 2 to 4 have given their consent 
“ Barazi warsan jaddi Hardit Singh, Pal 
Singh wa Santas Singh ych uasiyat tahrir 
kar dihai jinke nishanat angusht bhi sabat 
/tain.” The endorsement shows that the 
Sub-Registrar read out and explained the 
document to the testator in the presence 
of two out of these three reversioners and 
had thereupon attached their thumb-marks 
for a second time. This, in my opinion, is 
not a mere attestation in the sense in which 
the words are U6ed in Pandurang Krishna ji 
v. Markandeya Tukaram (2) but is a distinct 
and clear acquiescence which biads these 
three reversioners and estops them from 
questioning the validity of the Will. The 
other point has no force, in my opinion, and 
there would be no meaning in acquiescence 
or in estoppel, if at a later stage it was 
possible to upset that acquiescence by 
showing that it affected the course of events. 
Mr. Fakir Chand’s argument as 1 under- 
stand it is that the only form of acquies- 
cence which can be given is to recognise 

(1) 70 Ind. Cas. S15; (1923) A. I. R. (A.) 28. 

'2) 05 Ind. (.'as. 954; 49 C. 331; 20 0. \V. X. SOI; 3 
XJ. P. L. R. (P. C l 85; 20 A. L. J. 305; 42 M. L. J. 430; 
15 L. W. 48G; 30 M. L. T. 249; 35 C. L. J. 409; 24 Bom. 
L. R. 557; 18 N. L. R. 1; (1922) A. I. R. (P. C.) 20; 49 
I. A. 16 (P. C.). 

(3) 174 P. R. 1888.’ 
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the inheritance of the natural heir. 1, there- 
fore, dismiss this appeal with costs. 

As regards the second appeal about the 
crop it is urged in the first place that the 
suit should have been tried by a Revenue 
Court, but this has been definitely dropped. 
The second point is that the suit, is clearly 
one for damage> for wrongful occupation. 
This was also dropped amt the only point 
urged by Mr. Fakir Chand is that Sundar 
Singh has succeeded in the main suit as he 
did not acquiesce and, therefore, no decree 
should have been passed against him. The 
finding is that the crop was sown by the 
late Wazir Singh and cultivated by the 
plaintiff and this finding being based on 
evidence 1 do not see how the question of 
title arises. All that has been decreed is 
that one-lialf A tne value of the crop 
seized by the collaterals is to he paid to the 
plaintiff ►wim on the findings is entitled to 
the whole! I dismiss this appeal also with 
costs. 

2. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Appeal No. 3e!) of 1919. 

January tf, 1925. 

Present:— Mr. Justice Phillips and 
Mr. Justice Krishnan. 

P. M. A. MUTH1A CHETT1AR and others 
— Defendants — Appellants 
versus 

V E N KATA Sl'BBARAYULU NA1DU 
and others— Plaintiff and Defendants 
Nos. 1, 3 to 5, 9 to Stl, 24 and 25— 
Respondents. 

I. imitation Act [IX <*/ lUKS), Sell. /, Art.\ 132 — 
Morlf/di/c—MiotijitijC amount j nyable on fixed date - 
Option to enforce on default of i>aijment of 

interest— Suit to enforce moi1<ja<je-- Limitation, 

Where a mortgage-deed, by which the principal 
amount was to bo paid on a fixed date, provided that 
if the mortgagor should fail to pay the interest on 
the due date, the mortgagee would Ik* at liberty to 
recover the tfhole amount together with principal una 
interest : 

Held, on a construction of the document, that an 
option was reserved to the mortgagee to enforce the 
clause at his pleasure, and that the period of limita- 
tion ior a suit to enforce the mortgage under Art. 132 
of Sell. 1 to the Limitation Act started to run not on 
the date of default in the payment of interest but 
when the money became due uuder the terms of the 
main contract, ip. 1034, col. 1.] 

Xarna v. Ammani Aminat , 35 Ind. Cas. 418* 39 N 
Ml; 4 L. W. 77; 20 M. L. T. 174; (lAlty 8 M. V, N 
125; 31 M. L. J. 6135, Ramadh Bibi Ammal \\ Kan 
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not followed. I# K * (A -> 

* P l et t T inSt * d , ecree of the Tempo- 

v2 ,? ub ? I S» , ?. ate Judge ’ Velore, in 0. S. 

i>0. lo 01 lJlo. 

Mr. A. Ramachandra Iyer, for the Ap- 
pellants. 1 

Messrs. A. Kriuhnaswami Iyer and T 
Kumarasamiah, for the Respondents. 

JUDGMENT.— The only question that 
arises m this appeal is one of limitation 
the smt is brought on a mortgage-deed 
dated 20th September 1890, in' 1910 the 
mortgage-money not being payable under 
the deed until 1904. There is also a clause 
in the deed that in default of payment of 
interest the whole amount, principal and 
interest, up to that date should become 
due. It is argued before us in the first 
place that the default clause leaves no op- 
tion to the mortgagee as to whether he 
shall or shall not enforce it; but on a con- 
sideration of the language of the document 
which is translated in this Court as fol- 
lows “If I should fail to pay you shall 

be at liberty to recover", it ’is clear that 
the option is reserved with the mortgagee 
to enforce this clause at. his pleasure. That 
being so, the question is whether the period 
of limitation started to run on the date of 
default, or when the money became hue 
under the terms of the main contract, name- 
ly, 1901, under Art. 132 of the Limitation 
Act. The view that the money becomes due 
within the meaning of this Article at the 
date of the first default has bepn adopted 
by the Allahabad High Court in Gaya Din 
v. Jhuman Lai (1) and that decision has 
been followed in two subsequent cases in 
Natlii v. Tursi (2) and Collector of Jaunpur 
v. Jamnu Prasad (3). The case of Gaya Din 
v. Jhuman Lai (1) has been consideied by 
this Court in Narna v. Ammani Amma( 4) in 

ll) 28 Ind. Cas. !)lfl; 37 A 100; 13 A. L. J. 510 

(2) 03 Ind. Cns. 880; 43 A. C71; 10 A. 1. J. 712 

(3) 00 Ind. Uas. 171; 44 A. 300; 20 A. L. J. 140- 4 U 
]\ L R. (A.) 50; (1922) A. I. R. (A.) 37. 

(I ) 35 Ind. Cas. 418; 39 M. 981; 4 L. W. 77- 20 M 
L. T. If 1; (1910) 2 M. W. N. 125; 31 M. L. J. 605. 


which a Division Bench took a view differen* 

ha." the ^ ahabad oSsEd 

hat view has subsequently been followed 

i B n Am T l v ‘ Kavdasa mi 

m iSh^ c l^ mma L v ‘ Sokk * m a 'aide 

o’.) Kah PPa Radar y. Sami Iyer (7) and 
Bitiagunta Appayya v. Addanki Venkata- 
ramanayya (8i and to one or other of these 

£ e r b . oth ],ave been parties. There 
is no definite pronouncement of the Privy 
C ouncil on this point, although there is a 
dictum m support of the view taken in 
ttns Court m Juneswar Das y. .1 I ah a beer 
bingh (9), the other cases of the Privy 
Council cited before us, namely, Kishan 

n a, ? ln V ‘ ™ }!al ^ and Muhammad 
lializ v. Muhammad Zakariya (11) are 

decisions under O. II, r. 2, of the C. P. C 
and are not authorities on this point. In 
this state of affairs we prefer to follow the 
course of decisions in this Court in pre- 
ference to the view of the Allahabad High 
Court, and consequently, this appeal must 
fail and is dismissed with costs of plaintiff 
and 3rd respondent. 

In this view it is unnecessary to decide 
the further point upon which the lower 
Court relies, namely, that the limitation 
was saved by reason of the acknowledgment 
of the debt. 

The balance of Rs. 50 due to the Court 
guardian will be paid by the appellant. 

V. N. V. 

z - K - Appeal dismissed. 

(5) 51 Ind. Cas. 724; 9 L. W. 479; 11019) M. \V. N. 
82; 25 M. L. T. 154. 

(6) 48 Ind. Cas 191; (1918) M. W. N. 58G. 

(71 62 Ind. Cas. 7G2; (1921) M. W. X. 381. 

(6) 82 Ind. Cas. 864; 20 L. W. G20; (1925) A. I. R. 
(M ) 150. 

(9) 1 C. 163; 25 W. R. 81; 3 I. A 1; 3 Sar. P. C. J. 
58; 3 Sulli. P; C. J. 222; 1 Ind. Dec. (s 8.) 105 
f P C ) 

(10) 72 Ind. Cas. 187; 44 M. L. J. 123; (1922) A. I. R 
(P. C.) 412; 25 Horn. L. R. 220; 32 M. L. T. 41; 4 L. 32; 

27 0. W. X. 802; 18 L. W. 341; 50 C. 12G; G P. W. R. 
1923; 9 O. & A L. R. 488; 50 1 A 115 (P. C.). 

'll) G5 Ind Cas. 79; 44 A. 121; 20 A. L. J 17; 2G C. 

W. X. 297; (1922) M. W. N. 89; 35 C. L. J. 126; 42 M. 

L J. 248; 15 L. XV. 377; 24 Bom. L. R. 341; 30 M. L. T. 
221; 3 P. L. T. 279; 1 P. W. K, 1922; (1922) A. I. It. 

(P. C.) 23; 49 1. A. 9 (P. C.i. 
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LAHORE HIGH COURT. 

SecoM) Civil Apfial No. 303 of 1921. 

May 7, 1925. 

Present:— Sir Slmd i Lai, Kt., Chief Justice, 
and Mr. Justice Addison. 

TECH I.VDAR SIXGH and otiircs— 
Defsmj.nts— Appellants 
re runs 

HARNAM SINGH— Plaintiff - 
Respondent. 

Hindu Law—Hitukthara - Portili'-n -ftep-niotlnr, 
whether entitled to shat •••. 

Under the MitaKoliara SeW.I of Hindu l.uwa step- 
mother is entitled, on partition of her deceased 
husband's estate, to a share in the estate eipial !•> Iliat 
of a son. [p. 1030, rol. 1 , 

(Case-law referred to.' 1 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 25th 
October 1920, modifying that of the Sub- 
ordinate Judge. Second Class, Amritsar, 
dated the 17th March 1920. 

Bakhshi Tek ( 'ha ml, for the Appellants. 

Mr. Man Singh , fori he Respondent. 

JUDGMENT. 

Shadi Lai, C. J.— This second 
appeal arises out of an aelion brought by 
the plaintiff Harnam Singh for the parti- 
tion of the estate left by his father, who 
died in July 1919 leaving a widow Musam- 
mat Bhagwanti and three sons, namely, the 
plaintiff and his two step-brothers, who 
with their mother Musammat Bhagwanti 
are defendants in the case. It is not dis- 
puted that the parties are governed by the 
Mitakshara School of the Hindu Law, and 
the question for determination is whether 
Musammat Bhagwanti, who is the step- 
mother of the plaintiff, is entitled to a 
share on partition equal to that of a son. 

The learned Vakil for the plaintiff, while 
conceding the mother’s right to a share on 
a partition between her sons, contends that 
a step-mother does not occupy the same 
position as a mother, and that she is not 
entitled to any share out of the joint (state. 
This distinction is, no doubt, recognised 
by the Dayahhaga School of the Hindu Law 
which does not allow any share to a sunless 
step-mother on a partition between her 
step-sons; but the doctrine adopted by the 
leadirgauthorities of the Mitakshara School 
is to the effect that a mother and a step- 
mother are equal shnreis with the sons. 

This proposition was laid down as long 
ago as 1882 by a Division Bench of the 
Calcutta High Court in Damnodur Misser v. 
Senabutty Misrain (1) ; and the same view 

(1) 8 C. 537; G lnd. Jur. 584; 10 C L. R. 401; 4 lnd. 
Pec, Cn. s.l 346.' 
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has since been a Hi lined by the Bombay 
High Court in Dam-Martins Marukhtl v. 
Uttamram Manekhl (2 and 1 ithal Ham - 
krisltnn v. P rah lad lUu-iheushna (3i, bv the 
Allahabad High Court in Ilarnarain v. 
Bishambar \'ut It i i i, and by the Patna High 
Com! -in Suba Rant v. Mania Rautain t5/. 
The learned Vakil for the plaintiff places 
his reliance upon the judgment of the 
Punjab Chief Court in Bi&hen Dos x.Mansa 
Devi tO) which enunciates the rule that a 
step-son is not bound to contribute to his 
step-mother's maintenance after the joint- 
property has been partitioned between the 
step son and her own son. It is true that 
the judgment contains some observations 
to the effect that there is no difference 
between the two systems of the Hindu Law, 
the Dayahhaga and the Mitakshara, as to 
the position and rights of a step-mother; 
but the question whether on a partition of 
the joint property a step-mother is entitled 
under the Mitakshara Law to a share was 
not before the learned Judges, and the 
general observations relating to the step- 
mother's position </'oi her step son can be 
regarded as mere oh iter dicta. With all 
respect to the learned Judges I am unable 
to endorse the view that the doctrine of the 
Mitakshara School on the subject of the 
step-mother's right to a share is identical 
with that followed by the Dayahhaga School. 

Mr. Man Singh for the plaintiff frankly 
admits that, with the exception of the 
observations in Bishen Das v. Mansa Dei'i 
(6), there is not a single judicial authority 
in support of his contention ; but he invites 
our attention to the original text and urges 
that the word ‘ mata ' used therein means 
only a mother and does not include a step- 
mother. This contention runs counter to 
all the authorities on (he subject, the 
jurists of the Mitakshara School as well 
ns the judicial decisions, and 1 have no 
hesitation in rejecting it. The commentaries 
including the Mitakshara are unanimous 
that the word 1 mata ’ used by Yajnavalkya 
in the text, which speaks of the share of 
a mother on the occasion of the partiton of 
the property .among sons after the decease 
of their father, included a step-mother; and 
it would he presumptuous to impeach the 

(2) 17 It. 271; !l IimI. I»w. in. s.) 177. 

(3) 2S lnd. Cas. U67; 39 ii. 373; 17 Horn. L. R 3G1 

i4< 31 lnd. Cas. '.107; 3S A. S3; 13 A. L. J. 1JJ9, ' 

(5) -17 lnd. ('as 204. 

<G) 23 lnd. Cas. 530; 47 l\ R. R) 14 « 60 P L R 
1914. 
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correctness of the interpretation adopted l>y 
all the jurists. * 

Mr. Man Singh also urges that, even if 
Musammal Bhagwanti is entitled to a share 
in the estate, the value of the sn-idhan 
received by her from her husband should 
be deducted from that share. The deter- 
mination of this question depends upon 
facts and, as the point was not raised in 
either of the Courts below, it cannot be 
agitated for the first time in second appeal. 

I accordingly hold that Musammal Bhag- 
wanti is entitled to a share equal to that 
of each of the sons, and that the plaintiff 
cannot get more than one-fourth of the 
estate. The result is that I accept the 
appeal and grant him a decree for posses- 
sion by partition of one-fourth of the im- 
moveable property specified in the plaint. 
The respondent must pay the costs incurred 
by the appellants in this Court. 

Addison, J.— 1 concur. 

z K. Appeal accepted. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Small Cause Court Application No. 27 

or 1025. 

July 16, 1925. 

Present:— Mr. Simpson, A. J. C. 

RAM HARAKH— Defendant— Applicant 

versus 

RAM AUTAR and others- Plaintiffs, 

Babu BISHUN NARAYAN-Defendant 
—Opposite Party. 

Provincial Small Cause Courts Act (IX of 1SS7), 
$. 25, Sch. II, Art. U — Joint decree against sharers— 
Payment by one of several sharers Suit fer con- 
tribution — Costs. 

The rights of the co-sharer* inter se merge in their 
rights and liabilities as co-judgment' -debtors in regard 
to the decree and a suit for contribution being be- 
tween judgment-debtors does not fall under Art. *11 
of the Second Schedule of the Provincial Small Cause 
Courts Act. 

Svraj Balcsh Singh v. liaghubar Singh, 21 Ind. Cas 
28; 1 0. L. J. 244; 4 0. & A. L. R. 210 and Bhagwati 
Prasad Singh v. Muhammad Abu l Ilasan Khan, 45 
Ind. Cas. 23t»; 5 0. L. J. 109, referred to. 

Ordinarily the Court of the Judicial Commissioner 
will not make use of its powers under s. 25 of the 
Provincial Small Cause Courts Act to upset an 
order of the Small Cause Court as to costs. 


V . RAM ACTAR. 


190 I. 0. 1928] 


Mr. 5. .1/. Ahmad 
for the Applicant. 

Mr. II. D. Chandra 
Nos. 1 and 2. 


for Mr. II. N. Das, 
, for Opposite Party 


c an application under 

s.2j 0 f the Provincial Small Cause Courts Act 
1 he facts are that Babu Bishun Narayan, 
who figures as opposite party No. 3, brought 
a suit in the Rent Court against a number 
ot under-proprietors, and obtained a joint 
decree against them. In execution of this 
decree he obtained a sum of Rs. 186-9-0 
from two of the judgment-debtors, Ram 
Autar and Bhaggan, who now figure as 
opposite party Nos. 1 and 2. As this amount 
was in excess of what they were due to pay, 
they brought a suit for contribution against 
a number of the other judgment-debtors. 
I Itimately, only one of these defendants 
contested the suit That was the present 
applicant, Ram Harakh. A decree, was 
passed against various defendants for 
various amounts. As regards Ram Harakh, 
the decree against him was for Rs. 25-5-6 
but he was also saddled with the entire costs 
of the suit which amounted to about Rs. 35. 

lie applies to this Court on two grounds. 
The first is that the Small Cause Court 
had no jurisdiction, because the suit was 
one such as is described in Art. 41 of the 
Second Schedule for contribution by a 
sharer against a co-sharer. This contention 
is wrong. This exact point was decided in 
Suraj Baksh Singh v. liaghubar Singh (1). 
The true doctrine is that the rights of the 
co sharers, inter sc, merge in their rights 
and liabilities as co judgment-debtors in 
regard to the decree, and a suit for conr 
tribution being between judgment-debtors, 
docs not fall under Art. 41. The ruling I 
have quoted is that of a Single Judge, but, 
il was upheld by a Bench of this Court in 
Bhagwati Prasad Singh v. Muhammad Abdul 
Hasan Khan (2,. That decision is binding 
on me. 1 may add that I agree with it. 

The second point is that the applicant 
oucht not to be saddled with the whole of 
the costs. But orders with regard to costs 
are discretionary orders and this Court will 
not ordinarily make use of its powers, 
under s. 25, to upset an order of the Small 
Cause Court as to costs. The applicant 
prolonged the proceedings, after all the 
other defendants had admitted the justice 


(li 24 Ind. ('as. 28; I 0. L. J. 24 »; 4 0. & A. L. R. 
2 10 

(2j 15 Ind. Cas. 236; 5 0. L. J. 109. 


Application against an order of the 
Additional Subordinate Judge, Gonda, 
dated the 11th December 1924. 
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of the plaintiff’s claim, and it may very well 
be that he was rightly saddled with costs. 

The application is dismissed with costs. 

S. I). Application dismissal. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal No. 1904 

of 1922. 

February 16, 1925. 

Present .'—Justice Sir Henry Scott-Smith, 
Kt., and Mr. Justice Martineau. 

HAYAT MUHAMMAD— Vendee- 
Appellant 
versus 

BHAWANI DAS and others— Creditors— 

Respondents. 

Provincial Insolvency Act till of WO?) t -tii — 
Transfer by insolvent— Transfer by transferee of 
insolvent— Annulment of transfer. 

Section 36 of the Provincial Insolvency Act of 1907 
does not apply to a transfer made by an insolvent su lb- 
sequent to his adjudication, but applies only to trans- 
fers made by him previous thereto. Nor does the sec- 
tion in terms apply to a transfer made by a transferee 
of the insolvent. 

Miscellaneous first appeal from an order 
of the District Judge, Lyallpur, dated tne 
31st May 1922. 

Lala Rum Chand Manchanda and Lala 
Jagan Nath Bhandari, for the Appellant. 

JUDGMENT.— Bakhu applied to be 
declared insolvent on the 12th February 
1918 and was adjudicated insolvent on the 
13th March 1918. On the 2nd October 1918 
Bakhu sold part of his land to Massu. On 
the 31st March 1919, Massu sold this land 
and some of his own land to Hussain Bakhsli 
and Sardar Khan. On the 18th June 1919 
the latter vendees sold the land to Hayat 
Muhammad. On the 10th December 1921 
the Insolvency Court annulled the sales in 
favour of Massu and in favour of Hussain 
Bakhsh and Sardar Khan. On the 31st 
Slay 1922 the sale in favour of Hayat 
Muhammad was annulled. Hayat Muham- 
mad has appealed to this Court. 

It is contended that s. 36 of the Provin- 
cial Insolvency Act does not apply to trans- 
fers made by an insolvent subsequent to 
his adjudication hut only to transfers made 
by him previous thereto. Moreover it does 
not in terms apply to transfers made by an 
insolvent’s transferee. The transfer to 
Hayat Muhammad was not made by the 
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insolvent himself. The section, therefore, 
does not apply to the original transfer made 
by Bakhu insolvent, much less to subse- 
quent ones. Whether these transfers are 
binding on the Official Receiver is another 
question which we are not at present called 
upon to decide. 

We, therefore, accept the appeal ?nd set 
aside the order of the Court below annul- 
ling the transfer in favour of Hayat Muham- 
mad. The appellant will receive his costs 
out of the insolvent estate. 

z. K. Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 110 of 1922. 

March 16, 1925. 

Present:— Mr. Justice Phillips and 
Mr. Justice Odgers. 

V. RENGANATHA IYER-Plaintiff 
—Appellant 
versus 

SRINIVASA IYENGAR and othehs- 
Defehdants Nos. 1, 3 and 4— 
Respondents. 

Adverse possession— Attachment, whether sutficient to 
interrupt adverse possession— Symbolical delivery — 
Effect on possession of /k rsons not parties to suit. 

An attachment does not interrupt adverse posses- 
sion or rather possession which is ripening into ad- 
verse possession, [p. 1038, col. 2.1 

Scetharami lUddi v. Vcnkn keddi, 11 M. L. J. 344, 
followed. 

Pa aka j Mohan Hal v. Bipin Behan / Chakladar , 76 
lnd. Cns. 511; 38 <J. L. J. 220; (1924) A. I. K. (O.) 118, 
Singaraixlu MuJaliar v. Chokka Mudaliar, 70 lnd 
Cos. 094; 46 M. 525; 16 L. \\\ 514; 31 M. L. T. 298; 
(1922) M.W.N. 676; 43 M. L. J. 737; (1923.) A. 1. R. 
(M.) bS and Bubbaiya Pandaram v. Muhamad Mustapha 
Maracayar , 71 lnd. Cas. 492; 46 M. 751; 21 A. L. J. 
730; v 1923) A. 1. R. (P. C.) 175; 45 M. L. J. 588; 25 
Pom. L. R. 1275; 18 I*. \V. 903; (1924) M. W. N. 65; 28 
C. W. N. 493; 2 Pat. L. R. 104; 33 M. L. T. 285; 50 1. A 
295; 40 O. L. J. 20 (P. O.), relied on. 

Rajah of Ycnkatagiri v. lsakapalli Subbiah , 26 M. 
110 and Sarat Chandra Haiti v. Bibhabati Debi 66 
lnd. Cns. 433; 34 C. L. J. 302, distinguished. 

Per Phillips, J.— Obiter dicta . — Adverso i>osses$ion 
is not disturbed except by actual ouster, [p. 1039 
col. l.J * 

An attachment under Ch. XII of the Cr. P. C 
implies an actual taking possession of the property 
by the Magistrate or by somo ono under his orderc 
[p. 1039, col. 2.1 

Per Odyers, ^.—Symbolical possession is sufficient 
to interrupt adverse possession when the adverse pos- 
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sessor is a party to the execution proceedings in which 
e symbo hca! possession is given. But as regards 
persons not so parties, only actual disi 



C ha ran Das, 77 
A. 1- K. (C.) 1^2. 


lj» 18 jJl w.x. - 02 

/* , ’ an< * I\ ha tun v. n//.s7 

Ind .Cas. 564 : 30 C.L.J. 472: il923. 
relied on. 

An attachment does not physically interrupt ti.e 
possession of persons already .n the property audit 
cannot be said even theoretically to do so 

Second appeal against a decree of the 
District Court, hast Tanjore at Naga- 
patani, in A. S. No. (i of 1921, preferred 
against thatof the Court of the Principal 
District Munsif, Tiruvalur, in 0. S. No. 307 
of 1916. 

Messrs. T. R. Ramucliandra Iyer and S. 
Srinivasa Iyengar, for the Appellant. 

Mr. S. T. Sr in ivasa Gopalachari, for the 
Respondents. 

JUDGMENT. 

Phillips, J .—The suit house originally 
belonged to the 1st defendant's father 
Narayana Iyengar and his brother the 2nd 
defendant Alagasinga Iyengar. A partition 
was effeettd between the brothers in 1581, 
but not by metes and bounds. Narayana's 
share was sold to one Dikshitar on 1st May 
1905. Alagasinga's share was sold to the 
plaintiff on 10th March 1900. On 30th 
March 1500, Narayana’s share was delivered 
to Dikshitar by symbolical delivery. On 
25th March 1907, Dikshitar sold this share 
to Alagasinga's son the 3rd defendant. On 
3rd July 1917, the plaintiff attached Alaga- 
singa's share in execution of a decree. On 
4th March 1918, Narayana put in a claim 
petition. On 10th June 1918 the claim was 
allowed and on 19th August 1918 the 
present suit was brought under O. XXI, 
r. 03. Meanwhile, on 3rd April 1918, Alaga- 
singa had brought a suit to recover posses- 
sion of his share, a suit which has been 
dismissed. 

The lower Courts have found that there 
has been adverse possession by Narayanas 
son the 1st defendant for 12 years before 
suit, and now in this second appeal two 
questions arise : (1) whether the attachment 
by the plaintiff on 3rd July 1917 puts an 
end to the adverse possession of the 1st 
defendant that is, whether the possession of 
the 1st defendant from that date till this suit 
was filed, continued to be adverse, and un- 
interrupted, (2) whether the symbolical deli- 
yery of 30th March 1906 put an end to the 
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»l,rjt defendants adverse possession or not. 
l he decree in which symbolical delivery 

1 °! ve, I 1 wa ® ?s?aiust Narayana alone and 
1 - detondantjus SO n, was nol a parly , 0 it 

l lie first point has been expressiv decided 
in »S eetharami Reddi v. Venku Reddi (1). In 
that case, 1 lie defendants had been in 
possession for less than 12 years at the 
time of attachment, but continued in posses- 
sion until the suit was brought more than 
I- years after their possession commenced. 
Jt was held in this Court that the attach- 
ment could not have the effect of arresting 
the running of time against defendants. 
If that ruling is adopted, it is clear that 
the plaintiff's suit is barred by limitation. 
Rut it is urged for the appellant that the 
decision in Pandiyan Pillai v. Vella yapp a 
Rout her (2) is authority to the contrary, 
and this contention appears to have some 
force, for, in that case, the facts were very 
similar and it was decided against the 
parties claiming adverse possession. Refer- 
ence is made in the judgment to Seetha- 
ravui Reddi v. Venku Reddi (l ) and it is not 
dissented from nor criticised in any way, 
apparently because it was held that no 
question of interruption of possession 
or of its continuance despite the attachment 
arose. Although, therefore, the decision 
appears to be in direct contravention of the 
decision in Seelharama Reddi v. Venku 
Reddi (1) it is based on other grounds, 
which are not too clear, because in the 
judgment the facts do not appear to be 
correctly set out owing to the apparent 
transposition of the words “ plaintiff" and 
‘ defendant” in two places. Reliance is 
also placed on Vasudeo Atmaram Joshi v. 
Eknath Balkrishna Tltite (3) and that, no 
doubt, is an authority directly in favour of 
the appellant, for it was there held that 
in such a suit, namely, under s. 283 of the 
old C. P. C., it must be proved “ that on the 
date of attachment which was subsequently 
raised by order of the Court on the applica- 
tion of the 1st respondent, their judgment- 
debtors had a subsisting right to the pro- 
perty." For this proposition Harishankar 
Jebhai v. Naran Karsan (4) is relied on, 
but a reference to the latter shows that in 
that case the date of the order on the claim 
petition was treated as the date on which 
the adverse possession ceased. If that date 

■l) li M. L. J. 314. 

(2) 42 Ind. (.'ns. 438; 33 XI. L. J. 31G: f. 1- W. 588, 

(3) 8 Ind. Cas. 639; 35 B. 79; 12 Bom. 1, R. 956, 

(t) If 1 B. 269; 9 Ind. Doc. (x. a.] 651, 
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is taken in the present case, namely, 10th 
June 191$, the plaintiff's suit is barred by 
limitation. This latter proposition is sup- 
ported by the authority of the Calcutta 
High Court in Piw.l Kit in-iri v. Glia n*h gain 
ilisra id', vrhei e it was held that the order of 
the Court was the basis of the subsequent 
suit. We have not been referred to any 
other authority than Yasudco Atmanim 
Joshi v. Eknath Balkrishna Thite 3 which 
is directly in point and inasmuch as that 
case purports to be based on a prior deci- 
sion which was not so to the same effect, 
there is no argument in the judgment 
which goes to show that the decision in 
Seetharami Iicddi v. Yenku Reddi (l 1 is 
incorrect. 

It is suggested that we should refer this 
point for the decision of a Full Bench, but 
I do not think it is necessary in view of the 
following circumstances. In the first place, 
the decision in Seetharami Reddi v. Yenku 
Rcddi ill has never been dissented from, 
although it was given so long ago as 1901, 
and on the merits I respectfully agree with 
the conclusion. Attachment or immoveable 
property is effected by an order prohibiting 
the judgment-debtor from transferring or 
charging the property in any way and all 
persons from taking any benefit from such 
transfer or charge. (Order XXI, r. 54, C. 
P. C.) It has always been held that an 
attachment does not confer any interest in 
the property, and it is difficult to see how 
a mere attachment can disturb the con- 
tinuance of physical possession of the holder 
at the time. There are many authorities 
for bolding that adverse possession is not 
disturbed except by actual ouster. For 
instance, in Pankaj Mohan Bal v. Bipin 
Behary Chakladar iG), where the Court 
ordered the property to be put in posses- 
sion of a Receiver but possession was not 
actually given, it was held that possession 
was not disturbed. Again in Singaravelu 
Mudaliar v. Chokka MudaliarG), it was held 
that a declaration that the party in posses- 
sion had no title has not the effect of 
interrupting the continuity of his adverse 
possession. At page 751* of the same volume 


(5) 35 C. 202; 7 C. L. J. 3G; 35 I. A. 22; 12 C. \Y. N 
169; 10 Bom. L. R. 1; 17 M. L. J. 618; 2 il. L. T. 506 
11 Bur. L. R. 11; 5 A. L. J. 10 (P. C.). 
lG) 76 Ind. Cas. 511; 38 C. L. J. 220; (1921) A. I. Ii 

(7) 70 Ind. Cas. 991; 46 M. 625; 16 L. V*. 514- 31 A 

V M - W - N 67fi ; 43 b. J. 737; (192; 

A. 1. K. (M.) co. 


♦fage of tf 


in Suhhaiga Pandaram v. Muhamad 
Mustapha M'ira-‘'.yar it was held that a 
decree which was n«.t executed did not 
disturb possessi-ui In view of these de- 
cisions it is difficult to hold that a mere 
attachment, under which possession is in 
no way disturbed, can affect the continuity 
of adverse possession. Appellant relies on 
two cases reported as Rajah o i Yenkatagiri 

v. Isakapalli Subbiah i9i and Surat Chandra 
Maiti v. Bibbabati D-.bi (I0i, but in both 
these cases, the attachment was not one 
made under the C. P. C., but was made by 
a Magistrate in proceedings under Ch. XII, 
of the Cr. P. C., and must be distinguish- 
ed on the ground that an attachment under 
that Chapter implies an actual taking 
possession of the property by the Magis- 
trate or by some one under his orders. I 

am, therefore, of the opinion that the deci- 
sion in Seetharami Reddi v. Yenku Reddi 
(1) is correct and see no necessity for 
referring the case to a Full Bench as there 
is no actual conflict of opinion in this Court. 
In this view, it is unnecessary to decide the 
second point raised which was not raised in 
the lower Courts. The appeal is according- 
ly dismissed with costs. 

Odgers, J.— Two points have been 
raised in this appeal : (1) Is symbolical 
possession, i.c., deliver}' by the 'Court of 
immoveable property in the execution of a 
decree sufficient to interrupt adverse posses- 
sion ? and (2) Does an attachment of im- 
moveable property serve to interrupt 
adverse possession? 

The plaintiff who brings the suit under 
O. XXI, r. 63 after the disposal of a claim 
petition in favour of defendant's father 
pleaded that since the 10th of March 19C6 
the plaintiff’s father and himself had been 
in possession of a moiety of the immove- 
able property in question and he brought 
the suit for a declaration that the other 
moiety belongs to the 3rd defendant or to 
defendants Xos. 2 to 4 and that it was 
liable to be attached in execution of the 
decree in O. S. Xo. 54 of 1912. The first 
defendant who is the onlv contesting de- 
fendant pleaded that he and his father had 
been in adverse possession to the plaintiff 



(I*. 

(9) 26 M. 410. 

(10) 66 Ind. Cas 433; 31 C. b J.3Q3 
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and the other defendants of the whole of 
the property in question for a period of 
over 25 years. The dates material to the 
points set out are:— On the 8th of June 
1881 there was a partition between the 
1st defendant's father and his co-parcener 
Alagasinga of the property in question; on 
the 1st of May 1905 there was a Court 
auction sale of the 1st defendant's share 
to one Dikshitar. On the 30th of March 
1906 there was symbolical delivery of 1st 
defendant's share to Dikshatar. On the 
25th of March 1907 there was a private 
sale by Dikshitar to the son of Alagasinga 
who was the 1st defendant’s co-parcener 
above referred to and previously on the 
10th of March 1906 there was a private sale 
of Alagasinga’s share to the plaintiff’s 
father. On the 3rd of July 1917 there 
was an attachment by the plaintiff of 
Alagasinga's share. On the 4th of March 
1918 there was a claim petition by the 
1st defendant's father who was in posses- 
sion. On the 3rd of April 1918 the plaint 
in Second Appeal No. 109 was presented by 
Alagasinga. On the 10th of June 1918 the 
claim of the 1st defendant was allowed 
and the attachment was raised; and on the 
19th of August 1918 the plaint in the pre- 
sent second appeal was presented by the 

plaintiff. , , , . , 

It will be observed that both the plaints 
are more than 12 years from the date of 
the symbolical delivery of the plaintiff’s 
share to Dikshitar but the attachment by 
the plaintiff on the 3rd of July 1917 is 

within 12 years. . 4 .. 

Now as to the first point reliance is 
placed by the appellant on the case re- 
ported as Kochcrlakota Venkataknshna Rao 
v. Vadrevu Venkappa (11) and Rad ha 
Krishna C hander ji v. liam Bahadur (12) 
lu the ffrst case it was held that the effect 
of symbolical delivery was in the case of 
the iudgmeiit-debtor himself absolute; but 
where the judgment-debtor is not the party 
in possession adversely to a third party as 
here) delivery made in the absence of that 
third party and not hostilely to him cannot 
bv itself affect his possession nor amount 
to an ouster or dispossession of him and 
his possession will continue uninterrupted 
but if he was present and the delivery 
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takes place adversely to the claim of such 
third party, it may be equally operative 
as against him. It was contended that the 
pie-ent is the case of a stranger resisting 
the suit, not of a stranger trying to recover 
as defendant No. 1 was not. a party to the 
suit. In Radha Krishna Clianderji v. Ram 
Bahadur (12), it was held that symbolical 
possession will avail to dispossess defend- 
ants sufficiently because they were parties 
to the proceedings, in which it was ordered 
and given: Juggobundhu Mukerjee v. 
Ram Chunder Bysack (13) affirmed. 

The case in Joheda Khatun v. Tulsi 
Charan Das (14) was also relied on. The 
learned Judges there say that the decisions 
6how that symbolical possession does not in 
any way affect the possession of or give start 
to a fresh period of limitation against persons 
who are not parties to the suit or execution 
proceedings The learned Judges refer 
to a Privy Council case reported as Radha 
Krishna Chanderji v. Ram Bahadur (12), 
where their Lordships say that “symbolical 
possession is sufficient to interrupt adverse 
possession when the adverse possessor is 
a party to the execution proceedings in 
which the symbolical possession is given; 
as legards persons not so parties, only actual 
dispossession can interrupt their adverse 
possession". This, in my opinion, is suffici- 
ent to dispose of the point adversely to the 
appellant, if we can assume that defendants 
Nos. 1 was no party to the execution proceed- 
ings. 

A greater part however of the argument 
before us has been centered on the second 
point, viz., as to the effect of attachment 
as interrupting adverse possession. There 
being no doubt, as already pointed out, 
that on the date of the suit the period 
requisite to establish adverse possession 
had elapsed. It is said that there are 
two cases— neither of them reported in the 
authorised reports— on each side of the 
line. 

For the appellant it is frankly admitted 
that the case reported as Seetharami Reddi 
v. Venku Reddi (1) is against his position. 
There the learned Judges distinctly and 
in so many words lay down that attach- 
ment could not hare the effect of arresting 
adverse possession by strangers holding 
adversely when the properties were attach- 


flli 27 M.2G2. 


12 43 ind. Cas. 208; 34M. L. J.07; M U IM; 
\ i i v\- M L T. 20; 1 l . 1 Lj - " • 

l.v.) ’2 C. w. N. 330; ^1918) M W. X. 163; 20 Bom. L. 


R. 502 >P. C.). 


(1J> 5 C. 581; 5 C. L. R. 518; 3 Sliome L R. 6b; 2 
Ind. Dae. (x. s.) 97!). 

(11) 77 lud. Cas. 5G1; 36 O. L. J. 472; (19*3) A. I. R. 
(C.) 82. 
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ed by the plaintiff as belonging to certain 
of the defendants in the case against 
whom the strangers were holding. It is 
said that the case in Panditjan Pillai v. 
Vellayappa Rowther (2) is diametrically 
opposed to this, and the head-note certainly 
gives some colour to this view. The 
learned Judges, however, dispose of the 
case in another manner. The decision in 
Seetharami Reddi v. Venku Reddi (l) was 
brought to their notice, but they merely 
remark: “ An old decision of this Court, 
not reported in the authorised reports, 
namely, Seetharami Reddi v. Venku Reddi 
(1) supports Mr. Devadoss." They proceed 
to dispose of the case on a different ground, 
namely, “that a decision in a regular 
suit instituted to contest the order in the 
claim proceedings places the parties in 
status quo ante either by vacating the order 
made in the said proceedings, or by con- 
firming it. The result is the plaintiff is 
directed not to interpose obstacles in 
carrying out the further steps necessary 
to reap the fruits of the attachment. Both 
the parties are bound by that pronounce- 
ment. Consequently no question of inter- 
ruption of possession or of its continuance 
despite the attachment arises." So far 
from intending to overrule or disapprove 
of the decision in Seetharami Reddi v. 
Venku Reddi (1), it appears to me from 
this last sentence quoted from the judg- 
ment that the learned Judges held that 
the question did not arise. In my opinion, 
therefore, as far as authorities have been 
brought to our notice the case in Seetharami 
Reddi v. Venku Reildi (1) stands uncontra- 
dicted. It is a case that has stood for 
over 23 years and it seems to me that it 
would be improper for us to decline to 
follow it unless there was some very cogent 
reason for doing so. 

Now it has been constantly held that 
adverse possession is a question of fact. 
It has been argued for the appellant that 
the nature of an attachment is such that, 
on an attachment taking plac», the Court 
receives the properties into its custody and 
what this means may be seen by the form 
of attachment given in Appendix E, Form 
24, of the 0. P. C. It only directs absti- 
nence from transferring or charging the 
property by gift, sale or otherwise during 
the continuance of the attachment. It 
certainly does not physically interrupt the 
possession of persons already on the pro- 
perty and in my. view it cannot he said 

?! 
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even theoretically to do so. If it were 
allowed to interrupt any possession, one 
can see that a wide door is opened to fraud 
and oppression. 

The case in Vasudco Atmaram Joslii v. 
Eknath Balkrishna Thite (3) supports the 
appellant. That was a suit to establish 
the appellant's right and sell the property 
in dispute as that of the judgment-debtors 
and it was held that the appellant must 
prove that on the date of the attachment, 
which was subsequently raised, the judg- 
ment-debtor had subsisting right to the 
property; and that the suit must, there- 
fore, be tried as if it were a suit for pos- 
session by the judgment-debtors. The 
learned Judges add “ So regarded, it is not 
the case here of the j udgmen t-debtors having 
been dispossessed or having discontinued 
possession while in possession of the pro- 
perty.” The learned Judges there spsci- 
ficallv rely on Harishanlcar Jobliai v. 
Naran Karsan (4), where the critical date 
is taken to be that of the order of 11th 
August 1913 which directed the removal 
of the attachment. That date corresponds 
to 10th June 1918 in the present case and 
is couclusive of the present point as 
that date is more than 12 years from 30th 
March 1906. An old case in Krishnama 
Rajah v. Narayanasamy Rajah (15) lays 
down that the effect of an attachment does 
not change in any way the possession of 
the property so as to bring the case within 
12 years' limitation. 

A further point was taken, namely, that 
the suit as allowed by O. XXI, r. 63 al- 
though called a suit, was in fact nothing 
but a continuation of the claim proceed- 
ings; and the appellant relied on Krish - 
nappa Chetty v. Abdul Khader Sahib (16). 
In that case the Privy Council decision in 
Phul Kuman v. Ghanshyam Misra (5) was 
referred to and in the opinion of Sadasiva 
Iyer, J., such suits have not any of the 
essential of original actions “ but merely 
forms of appeal allowed by the C. P. 6., 
to be brought in the guise of original 
suits.” This judgment of their Lordships 
has, however, been commented upon by a 
Full Bench of this Court in Ramaswami 
Chettiar v. Mallappa Keddiar (17), where 


(15) 4 M. H. C. R. 281. 

(16) 25 Ind. Cas. 11; 38 M-. 535 at p. 544; 26 M. L. J, 
449* 
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W allis, C. J., said: “ The Privy Council, 
no doubt, referred in one place to the suit 
under s. 283 to establish the right of the 
unsuccessful party to the claim petition as 
an ‘ actioii of appeal ’ and to the plaint 
in such a suit, as 4 a plaint for review of 
a summary decision ' but this language 
must be read, with reference to the question 
before them. ’ Oldfield, J„ in the same case 
points out that all their Lordships were 
concerned with was the question of Court- 
fee, in connection with which the character 
of the relief asked for by the plaintiff 
would be decisive. 

For these reasons I am of opinion attach- 
ment does not interrupt adverse possession 
or rather possession which is ripening 
into adverse possession. This second point 
also fails and we must give effect to the 
decision in Seetliarami Reddi v. Venku 
Reddi (1) above quoted. I agree with 
my learned brother that there being, in my 
opinion, good and sufficient authority 
against the proposition that adverse pos- 
session can be interrupted by attachn ent, 
there is no necessity for reference to a Full 
Bench. Consequently the second appeal 
must be dismissed with costs. 

v. n. v. Appeal dismissed. 

S. D. 


LAHORE HIGH COURT. 

Civil Revision No. 711 ok 1924. 

February 20, 1925 
Present:— Mr. Justice Campbell. . 
Tiie Firm BHOGI LAL-TRIKAM 
LAL— Defendants— Petitioners 


versus 

-The Firm A MAR NATH-LAJPAT RAT 
" / „ — Plaini iffs— Respondents. 

' tiiil' Procedure Code (Act V of M'S), s. 1 15 “J tins- 
'life lion , decision as to— Appeal— Revision, whether 

licit. ' • ‘ ’ 

■ \n appellate judgment deciding; oven if erroneous- 
ly' that a , Court of first instance had jurisdiction to 
lfear a suit, is not open to revision by the High Court. 

Uuulat Raw v. Asa Ram. 16 P. R. 1*86, Arur bmyh 
v Rua pitta , !) Ind. Cas 074; 1 P. R. 1911; 15 P- R- 
lull- *>(i P \\ r . R 1911 .ind Chhubu Mian v. liar Cham 
Pas’ Is Ind Cns. 529; 119 P. R. 1912; 101 P. L. R. 
191.1; 48 P. W. R 1913, followed. 

Petition, under s. 44 of Act IX of 191J for 
revision of an order of the District Judge, 


ALAGAPPA CHETTIAR. [90 I. 0. 1925] 

Amritsar, dated the 13th October 1924, re- 
versing that of the Subordinate J udge, Third 
Class, Amritsar, dated the 24th March 1923. 

Lala Badri Idas, R B., for the Petitioners. 

Mr. Jai Copal Sethi, for the Respondents. 

JUDGMENT.— The weight of author-, 
ity in the Punjabis in favour of the view 
that an appellate judgment deciding (even 
if erroneously) that the Court of first in- 
stance had jurisdiction to hear the suit is 
not open to revision by the High Court, 
vide Daulat Ram v. Asa Ram (1)> Arur 
Singh v. Bua Dilta (2) and Chhubu Mtqn 
v. Har Charan Das (3). I hold that on this 
preliminary objection the petition fails and 
X dismiss it with costs. 

z K. Appeal dismissed. 

(1) 46 P. R. 1886. 

(2i 9 Ind. Cns. C71; 1 P. R. 1911; 15 P. L. R. 1911; 
26 P. W. R. 1911. 

(3; 18 Ind. Cas. 529; 119 P. R. 1912; 101 P. L. R. 
1913; 48 P. W. R. 1913. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 113 of 1924. 

April 8, 1925. 

Present:— Mr. Justice Ramesam. 

Srjed MUHAMMAD SAHIB— Defendant 
No. 1— Petitioner . 
versus 

A. P. R. L. ALAGAPPA CHETTIAR 

— Counter-Petitioner— Plaintiff— 
Respondent. 

• Ciril Procedure Code (.Id V of 190$), S: llo, Ch I A, 
r. [parte decree, application to set aside — 

Matters' for 1 cvnfiulc rut ion— Good defence on mentis 
relevancy -vf— Defendant's knowledge of decree ; nature 
of— Effect- Or\lcr witliaut .considering real question — 
Interference - He vision. 

In' an application under O. IX, r. 13, C/P. C-. what 
the Court has to find' is not whether the defendant 
has any good defence on the merits but whether 
there lias been proper service, and .if there is proper 
service whether there was sufficient cause for Ins non- 
appearance. Apart from ihe question of limitation 
the defendant s knowledge (if the suit after a decree 
is irrelevant for any other purpose, [p. lUio, col. p. 

. And even for the purposes of limitation, a vogue 
knowledge that a decree had been passed by ’ some 
Court is not enough. It must be founa .that the ue- 
fendant had knowledge that a particular decree naa 
been passed against him in a particular Court in fa Q 
of a particular person and lor a particular sum. IP« 

l04 ft, col. 2.] ' . . , ' rne 

Bapurao Sakliaram V. Sadhu Bhtvba , <2 Ind. • 
130; 47 R. 485; 25 Bom L. R. 74; (1923) A. L K..l»0 

1113. relied on. ■ . • . , , • cl , P i» 

Where the Courts below have not considered in su 
ii case the real question, whether sufficient cau 
been shown by the defendant for non-nppeantncei n 

y*. 
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an irregularity justifying th? int?rf?roacn of th? High 
Court in revision under s. 115. C. P. C.fp 1011. col. Vi 

Where o.a sumnyaas b. iug uk;n out in a suit the 
amin went to th? villa" • of til? ii f a unts uni iMr.it 
that they lad gone to' an other p'.n-ean i tli - tim ■ <>f 
their return was not kn nvn an-l there was no adult 
male member in their families and the summonses 
were then adixed to the outer-doors of their hous-s : 

Held, that there was n ot merely substituted service 
but good service according to law. (p. Kill, col 2; 
p. 1015, col. 1.) 

Abraham Pillai v. Donald Smith, 2d M. 321. .Inniu- 
chala Aiyar v. Snbbaramiah, OS Ind. Cas. 071; 1G M. 
CO; (1922; M. W. X. G'JO; 31 M. I, T. 257; 1G L \V. 5<3; 
•13 .M L. J. 632; (1923) A. I. R. ,J1.I 63 and Liksh.ai- 
narayana v. Standard Oil Company of York 72 
Ind Cas. 069; 17 L. W 027; 11 M. L. J. 4 n>, 32 M. L. 
T. 293; (192 J) A. 1. R. (M.) 551, followed. 

Petition, under s. 115 of Act V of 1903, 
praying the Higli Court to revise the judg- 
ment and decree of the District Court, 
Coimbatore, in C. M. A. No. 70 of 1923, 
preferred against an order of the Court of 
the District Munsif, Tiruppur, in I. A. 
No. 1181 of 1923, inO.S. No. 1006 of 1922. 

Mr. 1 iatrap S. Subrahmanya Iyer, for 
the Petitioners. 

Mr. S. Muthiah Mudaiiar , for the Re- 
spondents. 

JUDGMENT. — The facts of this 
revision petition may be stated as fol- 
lows. The respondent before me was the 
plaintiff in O. S. No. 1006 of 1922 on the 
file of the District Munsif of Tiruppur. 
He filed a suit to recover Rs. 797-9-6 due 
on a pro-note executed on 27th December 
1919 by the two defendants. The 2nd de- 
fendant never appeared in the suit and we 
are not now concerned with him. The first 
defendant is the petitioner before me. The 
first summons to him was issued in April 
1922. It was not personally served and a 
fresh service was ordered. Summons was 
taken out a second time in July 1922. The 
amin went to the village of the defendants 
on 7th July. He learnt that the defend- 
ants had gone to Satyamangalam and other 
places and the lime of their return was not 
known and that there was no adult male 
member in their families. The summonses 
were then affixed to the outer-doors of 
their houses. These facts were sworn to by 
the amin before the Deputy Nazir and 
apparently also confirmed bv the report 
of the village officer. This return of the 
amin was on the 10th July. The District 
Munsif ordered the suit to proceed ex parte 
and the case was taken up on the 19th 
' July and decreed in favour of the plaintiff. 
;The first defendant filed the present peti- 
tion on the 7th of August 1923 with an 
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affidavit in which he states that he was 
not aware of the suit, that the notice in 
E. P. No. 2101 of 1923 ht petition filed 
for I he execution of the decree) was 
served on him on 31st July 192 1. He men- 
tioned other facts going to show that there 
was collusion between the plaintiff and 
the 2ud defendant and referred to a mort- 
gage obtained by the plaintiff's brother 
from the 2nd defendant. He afterwards 
applied for and obtained a copy of this 
mortgage and filed it before the District 
Munsif on the 19th of October 1923. The 
District .Munsif said “No doubt there was 
no personal service but first defendant has 
apparently been aware of the decree and 
2nd defendant's alleged partial adjust- 
ment of it. * * * * First defendant’s 
defence on the merits seems to be very 
week. * * * * I am not inclined to set 
aside the decree". In an application under 
O. IX, r. 13, C. P. C., what the Court has 
to find is not whether the defendant has any 
good defeuce on the merits but whether there 
is proper service and if I here is proper service 
whether there was sufficient cause for his 
non-appearance. I presume that in this case 
there was service which was good service 
according to law, though I should think 
Courts ought not to proceed to, the trial of 
a case, until at least three services hava 
been taken upon the defendants which is 
the practice in the High Court and I 
would like this to be followed iu the Courts 
"below before the case is allowed to proceed 
ex parte, but as I said I will assume that 
there was some good service according to 
law. But even then a defendant may give 
a good reason for non-appearance. He 
may tell the GTd'firt that; 'as a matter of fact 

he was unaware •\6|-the suit which means 
that lie 'never saw any paper pasted on 'the 
outer-door of Insf buse. If the Court be- 
lieves him it follows that lie could not be 
aware of the suit and in such a case thdugh 
■ there was good service, there is sufficient 
causa for the non-appearance of the party 
and in such a case the Court ought to set 
aside the ex parte decree. 

In Arunachala Aiyar v. Subbaramiah (1) 
Schwabe. C J., and Wallace, J., held that 
tins ought to be the attitude of the Court 
m dealing wit.i an application of this kind 
though no doubt there' the facts we r P 
what different. The same View was tak£ 

. (1) 681ml. Cas. 971; 4G M. CO; v gaa 
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ty the same Bench in Lakshminarayana 
v Standard. Oil Company of New York (2), 
though again the facts are somewhat 
different. \\ hether the first defendant was 
aware of the decree after the passing of the 
decree and partial adjustment by the 2nd 
defendant is irrelevant except for the pur- 
pose of deciding whether the petition is 
barred by limitation. There is no finding 
by the District Munsif that the petitioner 
became aware of the decree on or before 
a particular date. It is. therefore, clear 
to me that the District Munsif did not 
refer to the mortgage document and the 
first defendant being aware of the decree 
for the purpose of limitation, the appli- 
cation for the copy of the mortgage itself 
was made after the filing of the petition. 
If it is not useful for the purpose cf 
limitation, it is irrelevant for anv other 
purpose. I, therefore, think the District 
Munsif has not addressed himself to the 
question that has to be decided in an 
application of this sort. On appeal the 
District Judge says:— “Appellant was twice 
affixed, his co-executant's (2nd defend- 
ant’s) property was attached before judg- 
ment. * * * * I cannot believe his state- 
ment that he had no knowledge of the 
suit until more than a year after the dec- 
ree." The statement that the appellant 
was twice affixed only amounls to saying 
that there was service which was good ac- 
cording to law’, a matter with which I 
agree. The next statement " his co-defend- 
ant’s property was attached before judg- 
ment " 6eems to be irrelevant Assuming 
that a man heard of the attachment of a 
co-defendant's property, it does not follow 
that he has evaded service or that, he 
abstained from appearing without proper 
cause. It may be he was wailing for 
being served and never got the summons. 
The next statement of the District Judge 
that he cannot believe the petitioner's 
statement that he had no knowledge of 
the suit until more than a year after a 
decree again leads to no conclusion. Unltf s 
the District Judge finds positively that the 
petitioner was aw are of the decree at a time 
which was more than a month before the 
petition, it is not barred by limitation. And 
apart from the limitation the knowledge 
of the suit after a decree is irrelevant for 
any other purpose. I, therefore, think 
the District Judge also has not addressed 

(2) 72 Ind. Cas. 6G9; 17 L. W. 627: 44 M. L. J. 488: 

82 M. L. T. 296; (1923) A. I. R. (M.) 581. 
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himself to the proper question. The case 
of Sankaralinga Mudali v. liatnasabhapati 
Mudali (3) only shows that an amin is 
justified in affixing the summons to the 
door if there is no prospect of his being 
able to serve the defendant within a 
reasonable time. J assume this point in 
favour of the respondent in this case. In 
Abraham Pillai v Donald Smith (4), it was 
laid down that summons if possible must 
be served in person and that substituted 
service should be ordered only when reason- 
able grounds exist for believing that de- 
fendant is keeping out of the way to 
avoid service or for other reasons, he can- 
not be served in the ordinary way. Be- 
cause these conditions are not fulfilled, the 
High Court interfered in revision. It is true 
the present case is not a case of substituted 
service and I have held that the service 
on the door by affixture was good service 
but still as the Courts below have not 
considered the question whether sufficient 
cause was shown by the defendant for 
non-appearance, I hold it is an irregularity 
justifying my interference in revision. In 
Abraham Pillai v. Donald Smith (4), 
the High Court itself set aside the 
ex parte decree. A similar view was taken 
in Nagary Rasappa Setti v. Namburi 
Venkataratnam (5), though I keep before 
my mind the fact that the revision petition 
in that case was a petition under s. 25 of 
the Small Cause Courts Act. Wallace, J., 
seems to have taken a similar view’ in 
Civil Revision Petition No. 745 of 1924. 
In Bapurao Sakharam v. Sadhu Bhivba (6), 
it was pointed out that even for the pur- 
poses of limitation, a vague knowledge 
that a decree had been passed by some 
Court is not enough. It must be found 
that the defendant had knowledge that a 
particular decree had been passed against 
him in a particular Court in favour of a 
particular person and for a particular 
sum. I agree with this view of Macleod, 
C. J., and Crump, J. A vague suspicion 
that the defendant must have heard of 
some decree is not enough to dismiss his 
petition on the ground that it is barred 
by limitation. It is time that the view 
in Abraham Pillai v. Donald Smith (4) 

(3) 21 M. 324; 8 M. L. J. 56; 7 Ind. Dec. (.v. s.) 585. 

(4) 29 M. 324. 

(5) 21 Ind. Cas. 922; (1913) M. W. N. 1028; 14 M. L. 

T 535. 

'(6) 72 Ind. Cas. 130; 47 B. 486; 25 Bom, L. R. 74t 
(1923) A, I. R. (B.) 193. ’ 
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was not fully concurred in Sitram Swami 
v. Kalandi Patra (7), Gontla Venkata Pit- 
chayya v. Mahommad Abdul Kareem Beg 
(8) and Kasiriswanathan Cheily v. Somu- 
sundaram Chetty { 9). In Sitram. Swami v. 
Kalandi Patra (7), the defendant left 
Bengal for the Madras Presidency. It was 
held there was good service but the ques- 
tion whether there was sufficient cause for 
non-appearance otherwise, was not discuss- 
ed. The only point discussed is whether 
the amin's affixture of the summons was 
proper. This case was followed in Gontla 
Venkata Pitchayya v. Mahommad Abdul 
Kareem Beg (8). In Kasivis Anathan Chetty 
v. Arunachelam Chetty (10), the defendant 
had gone to a foreign territory. Substituted 
service was held to be proper and no 
other question was discussed. The same 
remarks apply to Valluri Basavayya v. 
Peniri Kistna Brahaman (11). In Bhai 
Chand Ful Chand v. Dawood Ayub (12), the 
defendant had notice. The only question 
is whether he could not attend on account 
of illness and the High Court refused to 
interfere in revision. Following Abraham 
Pillai v. Donald Smith (4) and the principle 
laid down in Arunachala Aiyar v. Subbara- 
miah (1) and Lakshmi Narayana v. Standard 
Oil Co. of New York (2), I hold I am 
entitled to interfere in revision. I find that 
the defendant was not. as a matter of fact, 
aware of the suit and showed sufficient cause 
for non-appearance. I set aside the order of 
the Courts below and direct the District 
Mun6if to proceed with the suit according 
do law only so far as first defendant is 
concerned. But as I have no desire to be 
unduly lenient to the petitioner, the costs 
in all the Courts will abide the result. 
The security already furnished by the peti- 
tioner will continue till the disposal of the 
suit. 

v - N- v. Order set aside. 


(7) 13 Ind. Cas. 127; 17 C. W. N. 999. 

(8) 23 Ind. Cas. 14; 26 M. L. J. 368; 15 M. L. T. 217; 
(1914) M. W. N. 253. 

5 6r ( ' 1 mmi C w , a, 21M L ' , '“' 10 M ' LT - 

(11) 23 Ind. Cas. 219; 1 L. W. 351. 

(12) 76 Ind. Cas. CO; (1924) I. A. R. (Pat.' 816. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1554 of 1923, 
July 1G, 1925. 

Present:— Mr. Justice Abdul Raoof. 
KHAZAN CHAND and others— Plaintiffs 

—Appellants 

versus 

PARAS RAM and others — Defendants— - 

Respondents 

Hindu Law — Custom — Succession — Brahmans of 
Damun Chak, Tehsil Kharian, District Gujrat — 
Burden of proof. 

Brahmans are essentially Hindus and non-agricul- 
turists and the burden of proving that they have in 
any particular departed from their personal law and 
have adopted rules prevailing among their agricultural 
neighbours rests upon those who make the assertion, 
[p. 1046, col. 1 ] 

Brij Lai V. Sarja Xand, 9 Ind. Cns. 829; 105 P. L. 
R. 1911; 68 P. \V. R. 1911 aud Salig Ram v. Badhawa, 
73 Ind. Cas. 759; 4 L. 254; 5 L. L. J. 471; (1923) A. I. 
R. (L.) 501, followed. 

Dal Brahmans of village Damun Chak in the 
Kharian Tehsil of Gujrat District are governed by 
Hindu Law in matters of succession, [p. 1045, col. 2j 

Second appeal against a decree of the 
District Judge, Jhelum, dated 19th March 
1923, reversing that of the Sub-Judge, 
Fourth Class, Gujrat, dated the 26th Feb* 
ruary 1923. 

Mr. D. C. Ralli , for the Appellants. 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT.— This was a suit for 
the possession of 465 kanals 9 marlas of 
land and of a house situated at Damun 
Chak, Tehsil Kharian, District Gujrat. 
The pedigree- table given in the judgments 
of the Courts below shows the relation- 
ship between the parties. The land and. the 
house claimed formed part of the estate of 
Devi Dial on whose death his widow Musam- 
mat Makhni succeeded to his estate. On the 
8th July 1918 she executed a Will by which 
she divided the whole of the property to 
which she had succeeded in favour of 
Musammat Kartar Devi, her daughter and 
Paras Ram, the minor son of the latter. 
Mutation was effected in favour of Paraa 
Ram. The plaintiffs claiming to be the 
collaterals of the deceased, instituted the 
present suit on the allegation that Musam - 
mat Makhni had no authority under the 
custom applicable to the parties to make 
the alienation. The suit was resisted on 
the main ground that the community of 
Dat Brahmans of the village Damun Chak 
Tehsil Kharian, District Gujrat, were 
governed in matters of succession by 
their personal law and not by custom. The 
principal issue which arose for decision 
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was whetherthe parties were governed by 
custom oi- Hindu Law in matters of suc- 
cession. The Trial Court, holding that 
they were governed by custom, decreed 
the plaintiffs claim. An appeal was pre- 
ferred to the lower Appellate Court which 
took a different view from that taken by 
the Trial Court, and holding that the 
parties were not governed by custom but 
by Hindu Law, dismissed the claim. Hence 
this second appeal. 

The findings recorded by the lower 
Appellate Court may be summarised as 
below: — 

(1) That Damun Chak is principally in- 
habited by Dat Brahmans which is a large 
body having a large area in their posses- 
sion ; 

(2) that admittedly some of the mem- 
bers of the Dal Brahmans of the village 
cultivate their land, some by tenants and 
some by themselves; 

(3) that a large number of them have 
taken to service ; 

(4) that most of them carry on trade, 
do the business of money-lending; and 

(5) that they had not given up their 
priestly duties. 

Mr. Ralli the learned Counsel for the 
appellants has frankly admitted that no 
instances showing the application of agri- 
cultural custom to Dat Brahman of the 
village have either been cited or proved 
by the oral or documentary evidence ten- 
dered on behalf of the plaintiffs. The de- 
fendants called witnesses to prove that Dat 
Brahmans of the village in matters of 
succession were governed by Hindu Law. 
Some of these witnesses have cited some 
instances also. However, no documentary 
proof of those instances was filed. The 
burden of proof lay upon the plaintiffs to 
prove affirmatively that the Dat Brahmans 
of the village were governed by custom 
and not by Hindu Law. In the case of 
Brij Lai v Sarja Nand (1), the rule laid 
down was that Brahmans were essentially 
Hindus and non-agriculturists and that 
the burden of proving that they had in 
any particular departed from their personal 
law and had adopted rules prevailing 
among their agricultural neighbours rested 
upon those who asserted it. The same rule 
•has been recently laid down in the case of 
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Saliri Iiam v. Badhama (2)." The head- 
note* sums up the rule in the follow ii g 
words:— 

“That the initial presumption in the ease 
of Brahmans is that they are governed by 
their personal law. and that the mere fact 
• hat a family or tribe has departed from 
its personal law in one respect does not 
necessarily lead to the conclusion that it 
has adopted agricultural custom in other 
respects.” 

Mr. Ralli has relied upon the following 
rulings among others and has asked us to 
hold that, inasmuch as the Dat Brahmans 
of the village Damun Chak were shown 
to have formed a compact body and to have 
carried on cultivation they were governed 
by agricultural custom:— 

(1) Bithen Das v. Pam Dhan (3). The 
ruling is distinguishable, because in that 
case the Brahmans had given up their 
priestly profession, while tire contrary has 
been proved in this case. 

2. Devi Ditta Singh v. Dropti (4). In 
this case instances of custom in the family 
were cited and proved. 

3. Jai Pam v. Sardar Singh (5). In 
this case it was established that the 
Brahmans had given up their priestly pro- 
fession and it was proved that daughters 
were excluded from succession. 

4. Tahl Das v. Malik Singh (6). In this 
case the custom was not established and 
the collaterals’ suit was dismissed. We 
fail to understand why the learned Counsel 
has relied upon this case. 

The present case is fully governed by 
the recent ruling in the case of Salig Pam 
v. Badhaica (2). In our opinion the learned 
Judge of the Court below has arrived at 
a correct conclusion. 

The appeal fails and is dismissed with 
costs. 

z. K. Appeal dismissed. 

(2) 73 Ind. Cns. 759; 4 L. 251; 5 L. L. J. 471; (1923) 
A. I.R.fL.) 501. 

(3» 7 Ind. Cas. 483; 63 P. It. 1910; 100 P. W. R. 
1910; 112 P.L R. 1910. 

(4) 2 Ind. Cns. 940; 56 P. R. 1909; 129 P. L. R. 1909; 

96 P. W. R 1909. t 

(5) 26 Ind. Cas. 512; 23 P. R. 1914; 195 P. L. R. 
1914 

' (6) 19 Ind Cns. 855; 2 P. R. 1914; 138 P. W. R. 1913; 
236 P. L. R. 1913, 

•Head-note of 4 L.—[Bd.\ 


(1) 9 Ind. Cas. 820; 105 P. L. R. 1911; 0i P. W. R. 
1911. 



' [90 I 0. 1925] 


DEVI CHAS'D V. JAI CHAS't. 


1017 


MADRAS HIGH COURT-. 

Appeal against Order No. -161 of 1923. 
October 1, 1924. 

Present:— Mr. Justice Rimesam and 
Mr. Justice Jackson. 

SUBRAM AN! A IYER -Defexdaxt- 
Appellant 

VC TSllS 

A. SUB BAX CHE T TIAR— Plaintiff — 

' Respondent. 

Xegoliablc Instruments Act tXXVI of ISS / 1 , s. 9— 
Pro-note in favour of ayent — Suit by principal with- 
out endorsement, whether maintainable. 

Where a promissory note is executed in favour of a 
person as the agent of another, such other, as princi- 
pal, is entitled to maintain a suit on the note without 
any endorsement from the agent. • 

.Vc:rinn Ckcttlar v. Ponnusiwmi Chettiar . 12 Ind. 
Cas. 421; (1911) 2 M. W. X. «?); lilM. L. T. 328; 36 M. 
362; 24 M. L. J. 30J, Swear La 1 1 t.loein la Doss v. Mun- 
copi X aidu, 31 M. 531; 4 M LT. 311 and Ramanadhan 
Cheth i v. Kafka \ 'elan, 42 Ind. Oas. 934; 41 M. 353; 33 
M. h. J. C27; 6 L. W. 753; . 1917) M. W. X. 8 13; 22 M. 
L. T. 458, followed. 

Appeal against an order of the Court of 
the Subordinate Judge, Tanjore, dated the 
21th October 1923, in A. S. No. 115 of 1923. 
preferre I against a decree of the Court of 
the District Munsif, Tanjore, in 0. S. No. 570 
of 1921. 

FACTS.— The defendant executed a 
pro-note in favour of one Ramasami Naidu, 
who was described as“Ramaswami Naidu, 
Manager of Subban Chettiar & Co." The 
suit was brought by Sub ban Chettiar & Co., 
without any endorsement from Ramaswami 
Naidu. The defendant pleaded inter alia 
that the suit without endorsement from 
Ramaswami Naidu was not sustainable. 

Mr. E. Vinayaka Rao , for the Appellant. 

Messrs. T. S. Ramaswami Iyer and V. 
Sundaram Iyer , for the Respondent. 

JUDGMENT.— This case is onall fours 
with Veerian Chaltiar v. Ppnnusawmi Chet- 
tiar (I) and is a stronger case than Sowcar 
LodtlGovinda Doss v. Muneppa Naidu (2), 
the remarks in which also support the vie» T 
of the Court below. Il is true that Sowcar 
Lodd Govinda Doss v. Muneppa Naidu (2) 
was disapproved in Ulagapoa Chetty v. 
Ramanathan Chetty (3) but this latter deci- 
sion was reversed in Letters Patent Appeal, 
in Itamavadhan Chetty v. Katha Velan (4). 
In Reoti Lai v. Manna Kunwar (5), the 


(1) 12 Ind. Cas. 421; (1911) 2 M. W. N. 340; 10 M. L, 
T. 328; 30 M 302; 24 M. L. J. 509. 

(2) 31 M. 534; 4 M. L. T. 341. 

(3) 32 Ind. Cas. 821;3L.W. 171. 

(4) 42 Ind. Cas. 934; 11 M. 353; 3.5 M. L. J. .627; 6 L. 
W 753; (1917) M. W N 843; 22 M. L. T. 458. . 

(5) 05 Ind. Cas. 785; 44 A- 290; 20 A. L. J. 125; 
(1322) A. 1. R. (A.) 70, 


principal’s name was not disclosed. The 
passage from Dicey’s Parties to an Action, 
page 134 (1870 Edition i apparently deals 
with a similar case, the only authority men- 
tioned being Leake on Contracts, page 302. 
The view we are adopting is in accordance 
with Daniel's Negotiable Instruments, 
s. 1187, latter part. There is no section 
about payee like s. 28 of the Negotiable 
Instruments Act, in respect of maker and 
the general principlesof the Law of Agency 
apply. The principal is disclosed in this 
case. 

It is open to the defendant to prove that, 
at the time of the execution of the note, 
Ramaswami Naidu was not an agent of 
plaintiff and did not take the note for the 
plaintiff. It is also open to the defendant 
to prove payment to Ramaswami Naidu. 
The Subordinate Judge is right in holding 
that the suit is maintainable and the appeal 
is dismissed with costs. 

V. x. V. 

x. H, Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 582 of 1925. 

July 11, 1925. 

Present:— Mr. Justice Addison. 

DEVI CHAND— Plaintiff— Appellant 

versus 

Colonel Sir Raja JAI CHAND and another 
—Defendants— Respondents. 

Appeal, second— Finding of fact— Documentary m- 
dence, construction of, whether question of /ait*— Ala 
mnliks— Shamilat, rights in. 

The question of the construction of documentary 
evidence, apart from the construction of a document 
of title which is the foundation of a claim, is one of 
fact and not of law and cannot be agitated in second 
appeal. [r>. 1048, col. 2.J 

Gupta Sand Bharthiv. I lari Shankar,. IS Ind. Cas 
1016; (1925) A. I. R. (A.) 39, relied on. 

1 he expression "construction" ns applied to a docu- 
ment includes two things, namely, the meaning of 
the words and their legal effect, the meaning of the 
words in all cases is a question of fact but the legal 
effect of the words is a question of law. [ibid.] - 


Dal Singh v. Pluiman, 80 Ind. Cas. 264- (19°3) A r 
R. (L.) 626, followed. ’ V ^ • 

The question whether an alt i malik is or is not 
entitled to rights in »hc shamilat is not a question of 
law. [ibid.] 

Sultan Ali v. Amir, 51 Ind. Cas. 378; 35 P R ioiq. 
78 P. L. R. 1919, Muhammad Ali v. Amir Khan 51 
Ind Cas. 380; 36 1>. R. 1919; 7!) P. L. R mo ’ tn i 
Diwan Chand v. Sundar, 36 lud. Cas. 199- its p » 
1916; 182 P. W. R. 1916; 77 P. L. R. 1917, «fcrred to 
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Second appeal from a decree of the be relied upon as there was no 'foundation 


Additional District Judge. Hoshiarpur. 
dated the 24th November 1924, affirming 
that of the Subordinate Judge. Fourth Class 
Kangra, dated the 25th May 1923. 

Messrs. Gullu Ram and Shamair Chand, 
for the Appellant. 

Lala Mehr Chand Mahajan, for the Re- 
spondents. 

JUDGMENT.— One Mian Devi Chand 
sued Colonel Sir Jai Chand, Raja of Lamba- 
graon; and the Secretary of State for India 
for a declaration that he should be declared 
jagirdar and ala malik co-sharer in the 
shamilat of 11 tikas in village Kotlu, Tahsil 
Palumpur, District Kangra, to the extent 
of his jagir in these tikas and that he was 
entitled to share the income from the 
shamilat in the above proportion. The 
Raja inter alia pleaded that the plaintiff 
was a jagirdar and ala malik only in those 
lands which were in the occupation of his 
adna maliks, and that he had nothing to 
do with the shamilat. It was further 
pleaded that in the case of tika ban banjar 
the plaintiff was neither owner nor ala 
malik in that tika. 

Issue No. 2 was whether the plaintiff was 
an owner and co-sherer with the Raja in 
the rights in dispute. The lower Court 
held that he had no rights in tika ban 
banjar and that as regards the other tikas 
he was ala malik only aud had no right to 
the shamilat or its income. He found that 
the original sanad was not produced and 
that undoubtedly the Settlement entries of 
1868 and of the last settlement were against 
the plaintiff's claim, though at the second 
Settlement of 1891 92 there were some 
entries against which an appeal was filed 
by the Raja and as stated in the second part 
of para. 91, page 53, of the final report of 
the revised Settlement of 1897 that appeal 
was accepted and it was ordered that the 
former entries of 1868 should be restored 
though this was not done. He came to the 
conclusion that those entries of 1891-92 
were an interpolation. 

The learned Additional Judge has come 
to the same finding on the above point and 
on all other points as did the Trial Court. 
As regards the entries of 1891-92 he could 
not understand how these entries had ever 
been made in face of the remarks in the 
levised Settlement report of 1867 already 
jeferred to. He further held that whether 
or not there had been some interpolation in 
1891-92 the document in question could not 


lor the making of those entries. He further 
neld that the document relied upon was in- 
consistent and indefinite. 

On the above finding and also on other 
grounds the Courts below concurred in dis- 
missing the plaintiff's suit. The plaintiff 
has filed this second appeal relying princi- 
pally on the entries already discussed 'in the 
Settlement of 1891-92. It was contended, 
however, that no second appeal lay on this 
ground. In Durga Chowdhrani v. Jtivahir 
Singh Chowdhri ( 1 ), it was held "that there 
was no jurisdiction to entertain a second 
appeal on the ground of an erroneous find- 
ing of fact, however gross or inexcusable 
the error may seem to be". The Allahabad 
High Court held in Gupta Nand Bharlhi v. 
Hari Shankar (2) "that the question of the 
construction of documentary evidence, 
apart from the construction of a document 
of title which is the foundation of a claim, 
is one of fact and not of law and cannot be 
agitated in second appeal". The Lahore 
High Court held in Dal Singh v. Pluiman 
(3) “that the expression ‘construction’ as 
applied to a document includes two things, 
namely, the meaning of the words and 
their legal effect. . The meaning qf the 
words is in all cases a question of fact and 
the effect of the w’ords is a question of law.” 
The document in question has been held by 
the learned Additional Distiict Judge to 
be inconsistent and indefinite though he 
also held that the words “two parties" re- 
ferred to the Raja and the zemindars and 
not to the plaintiff. This is a finding of 
fact which cannot be challenged on second 
appeal. Besides, there is other document- 
ary evidence which is clearly against the 
appellants’ claim and which both the Courts 
below were entitled to consider. There is 
no evidence that the rights claimed were 
ever exercised. I would, therefore, hold that 
no second appeal lies. 

It is also clear that the contention that 
an ala malik must be presumed to have 
rights in the shamilat is not a question of 
law. It was laid down in Sultan Ali v. 
Amir (4) that where the lower Appellate 
Court had after full consideration of all the 
evidence including the terms of the sale- 

(1) 18 C. 23; 17 I. A. 122; 5 Sar. P. C. J 560; 9 Ind. 
Dec. (N. s.) 16 (P. 0.). 

(2) 78 Ind Cas. 1016; (1925) A. I. R. (A.) 39. 

(3) 80 Ind. Cas. 264; (1923) A. I. R. (L.) 626. 

Hi 51 Ind. Cas. 378; 3 j P. K. 1919; 78 P, I. R 
1919 
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deed found that the ancestor of the defend- 
ant did not acquire a right to a propor- 
tionate share in the shamilat such finding 
was one of fact. Similarly it was held in 
Muhammad Ali v. Amir Khan (5) that 
where the deed of sale was silent on the 
point the question whether a pro rata share 
in the shamilat was intended to be convey- 
ed to the vendee was not one of the con- 
atruction of the deed and consequently 
could not be gone into in second appeal. 
In the recent case the original sanad has 
not been produced. It follows from these 
rulings that a share of the shamilat does 
not necessarily go to a particular proprie- 
tor. See also Dixvan Chand v. Sundar (G). 
In the present case there is a clear finding 
of fact that the plaintiff is not entitled to 
the shamilat rights he claims and that find- 
ing is based on evidence properly consider- 
ed and discussed. 

I accordingly reject this appeal with 
costs. 

z. K. Appeal rejected. 

(5) 51 Ind. Cas. 3S0; 3G P. R. 1919; 79 P. L. R. 
1919. 

(6) 36 hid. Cas. 193; 6S P. R. 1916; 182 P. W. R. 
■1916; 77 P. L. R. 1917. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 727 op 1922. 

March 30, 1925. 

Present:— Mr. Justice Phillips. 

K ANOHERLA K ANA KAYY A— Defendant 
No. 1— Appbllant 
versus 

Sri Raja VENfyATARAMAYYA 
APPARAO BAHADUR and others— 

Plaintiffs Nos. 1 and 2 and Defendants 
Nos. 2 to 10— Respondents. 

Civil Procedure Code. (Act V of 1908), 0. XXXII, 
r. 7 —Decree in favour of minor— Transfer by 
guardian ad litem without sanction of Court— Transfer, 
whether void or voidable— Third party, right of, to 
question validity. 

Under 0. XXXII, r. 7, O. P. C.» the guardian ai litem 
of a minor is not entitled to transfer n decree in favour 
of tha minor without the function of the Court. But 
such a transaction is not void but only voidable at the 
instance of the minor, that is, the minor alone can 
avoid the trausadbn on attaining majority if he 
thinks lit, or even earlier if some guardian on his 
behalf thinks lit, to establish its invalidity. 

But a third party is not entitled to intervene in the 
transaction and to plead that it is void ab initio when 
neither of the parties to the transaction accept that 
contention. c 

Ishan Chandra Kuniu v N Hr at an Adhikari, 72 Ind. 
Oaa. 1049; 2 Pat. 538; 4 P. L. T. 311; 1 Pat. L. R. 217; 


(1923) Pat. 184; (1923) A. I. R. (Pat.) 375, Phulwanti 
Kumvar v. Jantskor Das. 83 Ind. Cas. 782; 22 A L 
J. 521; 4G A. 575; <1924) A. I. R. (A.) 625; L. K. 5 A* 
785 Civ. and Jita Singh v. Man Singh, G 2 Ind. Cas 794- 
2 L. 1G4; 4 L. L. J. 211; (1922) A. I. R. (L.) 166, relied 
on. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Bezwada, 
in A. S. No. 7 of 1921, preferred against 
that of the Court of the District Munsif 
Bezwada, inO. S. No. 125 of 1919. 

Mr. G. Lakshmanna, for the Appellant. 

Mr. T. Ramachandra Rao, for the Re- 
spondents. 

JUDGMENT.— The question at issue 
in this appeal is, whether the transfer of 
the decree in favour of the second defend- 
ant by his guardian ad litem to the first 
defendant is valid and whether the plaint- 
iff is entitled to contend that it shall be 
deemed invalid. The lower Courts have 
found that the transfer was not a fraudulent 
or colourable transaction and consequently 

the plaintiff cannot avoid it as being a 
transaction in fraud of creditors, but it is 
contended that inasmuch as the guardian 
ad litem did not obtain the sanction of the 
Court to the transfer it is void. This ques- 
tion has been considered in this Court and 
it has been held in Kancherle Kanakaxma 
y. Muipttru Kottayya (I), that the sanction 
of the Court to such a transfer, even after 

a decree is necessary and in this it follows 

the prior decision in Davud Routher y 
Paramaswami Pillai(2) which itself follows 
Vi rupakshappa Shidappa (3). 

°rder XXXII, r. 7 (2), C. P. C„ does, not 
say that a transaction in which the sane 
tion of the Court has not been obtain^ 
shall be void, but that it shall be voSe 
as against all parties other than the minor 
That means that the minor can avoid the 
transaction on attaining majority if he 
thinks fit, or even earlier if some guardian 
on his behalf thinks fit, to establish 
invalidity. This has been held in Ishan 
Chondm Kundu v. N drat an Adhikari 
(4 ) Phulwanti kunwarv. Janeshar Das ( 5 ) 
and Jita Singh v. Man Singh (6). V ' 

(1) 63 Ind. Cas. 285; 41 M, L. J. 75- 13 T. tit 

(1921) M. W. N. 437. 1 W U W - M 'i 

(2) 35 Ind. Cas. 70; 31 M. L J. 207. 

(3 26 B. 109; 3 Bom. L. R. 565. 

(4) 72 Ind. Cas. 1019; 2 Pat. 538; 4 P L T tii 1 
Pat.L. R. 217; (1923) Pat. 184; (1923) A l. Vjp’y 

A.t “(BfifiXf £&£» « *• m 
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It is now urged for the respondents that 
although the transaction is only voidable 
as against all parties other than the minor, 
it is absolutely void as against the minor, 
but this cannot be so, otherwise the minor 
could not ratify it, if it were void abinilio. 

Then there seems to be no ground for 
allowing a third party to intervene in a 
transaction of this sort and to plead that it 
is void ah initio when neither of the parties 
to the transaction accept that contention. 
The transaction must be either ratified or 
impeached by the minor and it is not open 
in this case for the plaintiffs to say that 
it is not valid. The plaintiffs cannot con- 
sequently set aside this transaction and 
their suit, therefore, fails and is dismissed 
with costs throughout, 
v. n. V. Appeal allowed-, 

n. it. Unit dismissed. 


sell. I to the Limitation Act and operates to- extend 
limitation, [ifcid.] 

[Case-law considered.] 

.Miscellaneous second appeal from an 
order of the District Judge, Gujranwala, 
dated the 1st July 1924, reversing that of the 
Subordinate Judge, Second Class, Gujran- 
wala, dated the 15th February 19.4. 

Dr. Shuja-udDin, for the Appellant. 

JUDGMENT.-On the 30th of July 
191(5 Bulaki Mai obtained a money-deciee 
from a Lahore Court against Fazal Hussain. 
The first application for execution of thiB 
decree was made on the 115th of June 1917. 
The execution case was then transferred 
under a certificate to a Court at Gujranwala 
on the 18th of October 1916. On the 9th 
of August 1917 the record was consigned to 
the record room. In the meantime Fazal 
Hussain, the judgment-debtor, had died on 
the 11th of June 1918. On the 19th of 


' LAHORE HIGH COURT. 

Miscellaneous bEcoxu Civil Appeal 
No. 2564 of 1924. 

February 19, 1925. 

Present: — Mr. Justice Abdul Raoof and 
Mr- Justice Fforde. 

Uusammat BEGUM BIBI— Judgment- 
Debtor— Appellant 
versus 

BULAQI SHAH and Sons-Decree- 
Holders— Respondents. 

Limitation Art (IX of ISOS), Seh I Art. 182 (5)- 
Cifil Procedure Code (Act \ of 1908), ss. oO, 09 
Execution of decree -Decree transferred for execution 
-Death of judgmcnt-debtor-SubHiLution, application 
for' where to be made- Application made in C ourt to 
which- decree Inis been transferred, validih, of-Ugal 
retire xntative, name of, incorrectly described, eijecl 
of— Step-in-aid of executicm-Limitatwn, extension 

°^An application for the substitution of the names 
of the le^al representatives of a deceased judgment- 
debtor on the record in place of the deceased may be 
made to the Court to which the decree has been trans- 
ferred for execution, and operates to extend limitation 
under cl (5) -i Art- 1*2 of Seh. 1 to the Limitation Act. 
In any case the fact that the application is not made to 
the Court which passed the decree is a mere irregular- 
ity which is covered by s. 'Ill of the G. P. C., and 
does not render the application altogether invalid 
the purposes of extending limitation, [p. lOol, 
C'jlsi \ ^ 9.1 

\\ T, ii,ere”iu ,-r.ch an application the name of the legal 
reprcA );e , of the deceased judgment-debtor is 
not cor-. v given under a bona tide mistake, the 
application : s nevertheless one to lake a step-in-aid of 
execution the meaning of cl. (5) of Art. 182 of 


April 1920 second application for execution 
was made against the son of the deceased 
judgment-debtor who was described a9 
Rahmat Ullah under the guardianship of 
his mother Musammat Hussain Bibi. This 
application was made to the Executing 
Court at Gujranwala. A prayer was made 
in. this application to have the name of 
Rahmat Ullah substituted as the son and 
the legal representative of the judgment- 
debtor. A house was attached, and it is 
stated that -J-rd of it was sold by auction and 
was purchased by a third party. This sale, 
however, was set aside on the 11th of 
January 1922, on the application of a third 
party who claimed the ovneiship of the 
house. This was done with the consent of 
the decree- holder. The present application 
for execution was made on the 25th of Octo- 
ber 1922, against the son of the judgment- 
debtor who is now described aslnayat Ullah 
son of Fazal Hussain under the guardian- 
ship of his mother Musammat Begam Bibi. 
The execution of the decree was objected to 
on the following grounds, namely, (1) lha$ 
the application for the substitution of the 
name of the son as the legal representative 
of the judgment-debtor ought to have been 
made to the Lahore Courtwhich had passed 
the decree ; and (2) that as Rahmat Ullah 

whose name was mentioned in the applica- 
tion of the 19th of April 1920, was not the 
son of the deceased judgment debtor that 
application in theeyeof the law was trregu? 
lar and bad no legal effect and that con- 
s qncntly the present application is parreq 
by time. 
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Oa t!ie first question there is a conflict of 
authority. The Madras and Allahabad High 
Courts are of opinion that an application 
for the substiution of the name of the legal 
representative of a deceased judgment- 
debtor ought to be made to the Court which 
had passed the decree (s. 5(J of the (\ P. 
C.) ; while, on the other hand, the Calcutta 
High Court' has ruled that the application 
can be made to the Court to which the 
decree has been transferred for execution 
and that in any case if the application is 
not made to the Court passing the decree it 
is a mere irregularity which is covered bys. 
99 of the C. P. C. (s. 578 of the okl Code, 
1882). The objectors cited the cases of Sel h 
Skapurji Nana Bhai v Sankar Dot Dube 
(1), Madho Prasad v. Kesho Prasad (2) and 
Swaminatha Ayyar v. Vaidyanatha Sastri 
(3) in support of their objections. The de- 
cree-holder relied on the decision of the 
Calcutta High Court in the case of Sham 
Lai Pal v. Madhu Sit Ian Sircar (-1). 

On the second question the decree-holder 
relied upon the case of Bipin Bchari Mittar 
v. Bibi Zohra (5). 

SardarSewa Singh, Subordinate Judge, 
Second Class, Gujranwala, gave effect to the 
objections and dismissed the application 
for execution as barred by time. 

On appeal Mr. Ganga R im, the learned 
District Judge, preferred to follow the rul- 
ing of the Calcutta High Court and held 
that the application for substitution had 
rightly been made to the Execution Court at 
Gujranwala and that in any case the irregu- 
larity was covered by s. 99 of the C. P. C. 
Oq the second question also the learned 
District Judge adopted the view expressed 
in Bipin Behari Mittar v. Bibi Zohra (5), 
and held that, though the name of the son 
of Fazal Hussain judgment-debtor was in- 
correctly given the application dated the 
19th of April 1920, must be treated as a step- 
in-aid of execution according to law. The 
appeal was allowed, the application for exe- 
cution was held to be within time and the 
cise was remanded with the direction that 
the execution of the decree should proceed 
according to law. 

Against this order the present appeal 
has been preferred and both the contentions 

M <1) 17 A. -131; A. W. N. (1895) 74; 8 Ind. Dec. (x. s.) 

(2) 19 A. 337; A. W. K. (1897) 75; 9 Ind. Dec. (s. s.) 
• ™ 1 . 

(3) 28 M. 466; 15 M. L. J. 11C. 

(4) 22 0. 558; 11 Ind' Dec. (n.s.) 372. 

(5) 35 0, 1047. • 
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raised in the Courts below have been put 
forward before us by Mr. Shuja ud-din the 
learned Counsel for the judgment debtor. 
We have no hesitation in holding that the 
view taken by the Calcutta High Court be- 
ing more consonant with justice is coriect, 
and, following that ruling, we hold that the 
application for substitution made in 1920, 
cannot be treated as being wholly ineffec- 
tual. We are also in accord with the view 
expressed by the Judges of the Calcutta 
High Court in Bipin Behari Mittar v. Bibi 
Zohra (5) and we hold that application of 
the 19th of April 1920 was a step-in-aid of 
execution according to law, and the present 
application not barred by time. 

We accordingly dismiss the appeal with 
costs. 

■/.. k. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision Application No. 137 of 

1925. 

September 9, 1925. 

Present.-— Mr. Simpson, A. J. O. 
JAIDAT SINGH AND othbrs— 
Defendants— Appellants 
versus 

BALDEO SINGH— Plaintiff— Opposite' 

Party. 

Civil Procedure Code (Act V of 190S), s.U5-~-Security 
found insufficient— Revision, whether entcrtainable. 

No revision can lie entertained on rhe mere ground 
that the Court acted wrongly in considering a certain 
security offered by the applicant to be iusutlicient. 

Civil revision against a decree of the 
District Judge, Fyzabad, dated the 30th 
April 1924, confirming that of the Addi- 
tional Subordinate Judge, dated the 6th 
August 1923. 

Mr. H. Husaiy, for the Applicant. 

ORDER.— This is an application under 
s. 115 of the C. Pi O. in revision. It shows 
to what length parties will go in claiming 
to take advantage of the provisions of this 
section. The section is intended for cases 
where a Court has acted without jurisdic- 
tion or mis- used its jurisdiction seriously, 
I am asked to act under that section because 
certain security which the applicant offered 
is found by the Court to be insufficient. 
Counsel expects me to go through - the evi- 
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dence and see whether the Court was justi- 
fied in concluding that the security was 
insufficient. 1 decline to do any such thing. 
The application is not admitted. 

N. h. Application rejected. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal No. 3106 

of 1924. 

May 6, 192". 

Present:— Mr. Justice Jai Lai. 

DHANPAT RAT— Decree Holder- 
Appellant 
versus 

Sardarni GOPAL KAUR— Objector 
—Respondent. 

Custom— Estate of male proprietor in hands of 
female heir— Estate, whether liable for satisfaction of 
decree passed against previous male holder— Widow, 
whether reversioner. 

Under the Customary Law of the Punjab property 
in the hands of the mother of a deceased proprietor 
is liable to attachment in execution of a decree ob- 
tained by a creditor in respect of a debt incurred by a 
previous’male holder of the estate, [p. 1 053, cols. 1 & 2.1 

A female heir who derives her title to the estate of 
a deceased male proprietor by virtue of her marriage 
into the family of the deceased holder of the estate 
cannot be regarded as a reversioner of the deceased, 
[p. 1053. col. 2 ] 

Miscellaneous first appeal from an order 
of the Subordinate Judge, First Class, 
Lahore, dated the 31st October 1924. 

Lala Badri Dass, R. B., for the Appel- 
lant. 

Moulvi Ghulam Mohy ud Din, for the 
Respondent. 

JUDGMENT.— A suit was institut- 
ed against or.e Udham Singh for 
recovery of Rs. 13,633. Udham Singh 
died during the pendency of the suit 
and his son Balwant Singh was sub- 
stituted as defendant. Balwant Singh also 
died and his son Harmohan Singh was 
substituted in his place. Harmohan Singh 
also died and Sardarni Gopal Kaur widow 
of Balwant Singh and the mol her of Har- 
mohan Singh was substituted as defendant 
and a decree passed against the estate of 
the deceased Udham Singh. When the 
decree-holder attempted to execute the 
decree by the attachment <{ the properly 
in the hands of Sardarni Gopal Kaur, he 
was met by an objection by the lady that 
the estate, not being charged with the debt 
of Udham Singh, came to her in her own 
rights as a reversioner and could not, there- 
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fore, be attached in execution of the decree. 
Reliance was placed on Jagdip Singh 
v. Bawa Narain Singh (1) and on Bur 
Cliand v. Gopal Kaur (2). The learned 
Subordinate Judge upheld the objection of 
Sardarni Gopal Kaur and dismissed the 
application for execution of the decree. The 
decree-holder appeals to this Court. 

It is contended on behalf of the decree- 
holder that the judgment in Bur Chand v. 
Gopal Kaur (2), not being inter partes, 
is not res judicata and that Jagdip 
Singh v. Bawa Narain Singh (1) is dis- 
tinguishable from the present case be- 
cause in that case the property sought to 
be attached was in the hands of rever- 
sioners and the widow is not a reversioner. 
A widow, the learned Counsel says, does 
not claim through any common ancestor 
but derives her interest by virtue of her 
marriage with the judgment-debtor and 
it is, therefore, claimed that the present case 
is governed by Bhambul Devi v. Narain 
Singh (3), in which it was held that “where 
a male proprietor governed by Customary 
Law has contracted a debt, in respect of 
which a simple money-decree has been 
passed against him, and thereafter has died 
leaving ancestral landed property, which 
has come into the possession of his widow 
on the usual life-estate, such property is 
liable to be attached at the instance of the 
deceased proprietur's judgment-creditor in 
execution of his money-decree." In that 
case Jagdip Singh v Bawa Narain Singh 
(1) was considered and distinguished and 
the question was propounded whether the 
widow was to be considered the next holder 
as the term was used in the 1913 ruling and 
the following answer was given :— 

“The tenure of the widow is very different 
from that of the reversioner both in its 
nature and in its origin. The widow’s life- 
tenure originated in her right to mainten- 
ance but though originally her right was 
one only of maintenance which in course 
of time became a right to the enjoyment 
of the whole estate, whether it exceeded 
her needs or not, it is not now disputable 
that her right is to the whole estate. 

That right she derives from her marri- 
age ; she is her husband’s representative 
and so far has this principle been carried 

(1) 15 Ind. Cas. 8GG; 4 P. R. 1913; 1G0 P. W. R. 
1912; 173 P. L. R. 1912. 

(21 Case No. 83G of 1919. „ ... „ 

(3) 29 Ind. Cas. 572; 39 P. R. 1915; 103 P. W - «• 
1915; 8 P. L. R. 1916. 
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that in many tribes she represents her 
husband even in collateral succession. 

Had her husband remained in existence, 
he could not have resisted attachment of 
his property. How then can his widow 
who derives all her right from her husband, 
claim a privilege which her husband did 
not enjoy." 

On these grounds it was held that the 
property was attachable. 

The learned Counsel for the respondent 
has relied upon Mikor v. Chhaju Ram (4) 
in addition to the ruling already referred 
to. In that case the rule laid down in 
Jagdip Singh v. Bawa Narain Singh (1) 
was re affirmed. LeRossignol, J., who was 
one of the Judges who sat on the Full 
Bench in Mikor v. Chhaju Ram (4) doubted 
the desirability or utility of laying down 
the abstract proposition contained in Jagdip 
Singh v. Bawa Narain Singh (1) and was 
of opinion that the earlier ruling was 
misleading in that it laid down one univer- 
sal principle and appeared to hold that all 
the incidents of the tenure of a male owner 
of ancestral landed property had been 
exhaustively ascertained But finally he 
agreed with the opinion of Chevis, J., who 
agreed with the earlier judgment, Bhambul 
Devi v. Narain Singh 13) which is also a 
judgment by LeRossignol, J., was not 
referred to in Mikor v. Chhaju Ram (4) 
probably that was not necessary. The 
status of a female heir in the Punjab is 
quite different to that of the male proprie- 
tors; one important difference is that 
females aremot ordinarily entitled to contest 
alienations made by males : see Ztnab v. 
Shah Nawaz Khan (5). 

The learned Counsel for the appellant 
relied also on Kishen Singh v. Rahmat Bibi 
(6) in which it was held that "as a daughter 
is not an agnate and derives her title not 
from the common ancestor but from her 
father... she represents her father and his 
estate in her hands is liable for his debts.” 
Jagdip Singh v. Bawa Narain Singh (1) was 
distinguished in that case also. On the 
strength of these judicial pronouncements 
it is claimed on behalf of the appellant that 
the estate being in the hands of the mother 
of a deceased proprietor who cannot be 
called an agnate and who derives her title 


la® 49 ^ Caa ‘ 2fll: 17 p< R - 191fl : 6 p - w - R. 

jniusp.w'E.i™:' 17 p ' s - 1,l! i 113 L H, 
(6) ii lad, Css, 501; 12 P, R, mi 
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by virtue of her marriage in the family is 
liable to attachment in payment of debts 
incurred by a previous male holder of the 
estate. The learned Counsel for the re- 
spondentsought to distinguish the authorities 
relied upon on behalf of the appellant rn 
the ground that the original debtor in this 
case was Udham Singh and that between 
Udham Singh and Sardarni Gopal Kaur 
two male heirs, i. e., Balwant Singh and 
Harmohan Singh intervened and that, 
therefore, Musammat Gopal Kaur stepped 
into the shoes of her husband andhersm 
respectively and further that by virtue cf 
Jagdip Singh v. Bawa Narain Singh (1), 
the estate not being attachable in the 
hands of Balwant Singh and Harmohan 
Singh in payment of the debts of Udham 
Singh, it was equally not liable to attachment 
in the hands of the person, that is Sardarni 
Gopal Kaur who represents them. At first 
sight this contention seems to be plausible 
one but, in my opinion, there is no force in 
it. The real question to be decided is whe- 
ther the person, who is in possession of the 
estate and who objects to its attachment is 
a reversioner that is whether she derives 
her title from the common ancestor of 
herself and the judgment-debtor. This 
cannot be predicated about any female heir 
at least not of one who derived her title 
by virtue of her marriage in the family of 
the deceased holder of the estate and that 
was the ratio decidendi in Bahmbul Devi 
v. Narain Singh (3) and Kishen Singh v 
Rahmat Bibi (6). The point is not free 
from difficulty but I think no difference is 
made by the fact that the son and the grand- 
son of Udham Singh inherited the property 
before it came into possession of Sardarni 
Gopal Kaur. 

I, therefore, accept this appeal, set aside 
the order of the learned Subordinate Judge 
and hold that the land left by Udham 
Singh and in the hands of Sardarni Gopal 
Kaur is liable to attachment and sale in 
execution of the decree against the estate 
of Udham Singh and I remand the case to 
the learned Subordinate Judge with direc- 
tions to proceed with the execution of the 
decree in accordance with law. 

z - K ‘ Appeal dismissed,, 
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MADRAS HIGH COURT. 

Original Side Appeal No. 77 op 1924. 
December 11, 1924. 

Present Sir Victor Murray Coutts- 
Xf otter, Kt., Chief Justice, and Mr. Justice 
Madhavan Nair. 

The OFFICIAL ASSIGNEE of 
MADRAS— Appellant 

i i versus 

, The Zemindar «f UDAYARPALYAM 

—Respondent. 

Presidency Towns Insolvency Ad (III of IVOO), s. 
IS — Insolvency jurisdiction of Iliyh Court-Slay of 
proceedings in Subordinate Courts. 

Under s. 18 of the Presidency Towns Insolvency 
t Act, the High Court in its insolvency jurisdiction 
'•flas power to stay proceedings pending before a 
Mofussil Court subordinate to the High Court. 

Appeal from the judgment and order 
of Mr. Justice Waller, dated the 3rd 
November 1924, passed in the exercise of 
the Insolvency Jurisdiction of the High 
Court, in I. P. No. 299 of 1924. 

FACTS.— The Official Assignee repre- 
senting the estate of an insolvent applied 
by Judge’s summons to His Lordship Mr. 
Justice Waller sitting in the Original Side 
to direct stay of the proceedings in 0. S. 
No. 52 of 1924 on the file of the Sub- 
Court, Kumbakonam, pending the further 
Orders of the High Court and also to 
give the Official Assignee leave to take 
such proceedings as may be found 
necessary against the Zemindar of Udayar- 
palayam* in respect of certain properties. 
The question was then raised as to the 
power of the High Court sitting in insol- 
vency to stay Suits in Subordinate Courts. 
His Lordship Mr. Justice Waller held that 
the objection to jurisdiction must be sus- 
tained and that the Court exercising juris- 
diction under the Presidency Towns Insol- 
vency Act has no power of supervision over 
the Sub-Court of Kumbakonam, that s. 18 
did not apply and that the proper course 
for the Official Assignee was to apply to 
the Sub-Court under s. 18 (3) of the Act. 
The Official Assignee appealed. 

■ Mr. Varadarajalu Mudaliar, for the Ap- 
pellant. 

JUDGMENT. 

Coutts-Trotter, C. J.— This is a 
matter clearly within the jurisdiction of the 
Court under s. 18 corresponding to the 
familiar section of the English Bankruptcy 
Act, whereby cases of this kind are trans- 
ferred as a matter of course every day and 
ever^ one who has ever had any experience 


of these matters will be quite familiar 
with it. 

The appeal must be allowed and the learn- 
ed Judge must exercise the jurisdiction 
which he has held that he did not possess. 
Costs on the original scale. 

Madhavan Nair, J.— 1 agree, 
v. x. v. Appeal allowed. 

x. H. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 140 of 1925. 

1 July 16, 1925. 

Present :— Sir Shadi Lai, Kt., Chief Justice. 

The Firm HIRA SINGH-PR1TAM 
SINGH, through P KIT AM SINGH— 
Plaintiffs— Petitioners 
versus 

The SECRETARY of STATE for 

INDIA in COUNCIL, through the 

COLLECTOR, AMRITSAK-Defexdant 
—Respondent. 

Railway Company -Carriage of goods-Goods con - 
signed lo Railway Company, loss of — Suit for damages 
— Wilful misconduct— Burden of proof. 

In a suit to recover damages from a Railway Com- 
pany for the loss of goods consigned to the Company 
for carriage under Risk Note Form "B the burden 
lies upon the plaintiff to prove that his case falls 
within the exceptions laid down in the Risk Note. 
The refusal of the Railway Company to account for 
the loss of the goods does not justify the Court in 
holding that the loss must have arisen from the 
wilful misconduct of the Company's servants. 

Petition, under s. 25 of Act JX of 1887, for 
revision of a decree of the Judge, Small 
Cause Court, Amritsa^ dated the 1st 

December 1924. > 

Mr. Jai Gopal Sethi, for the Petitioners. 

Kanwar Dalip Singh, Government Ad- 
vocate, for the Respondent. 

JUDGMENT.-On the 4th February 
1923, 168 tins of ghi were delivered at 
Kaithal to the defendant Railway Company 
for despatch to the plaintiffs at Amritsar, 
but when the goods reached the consignees 
at Amritsar, 10 tins of ghi were found 
missing. The question is whether the de- 
fendant Company are liable for the loss 
caused to the plaintiffs. 

The contract between the parlies is con- 
tained in what is called Risk Note I'orin 
B, and the goods were despatched at a 
reduced rate upon the conditi-m that tne 
Railway Company shall not be ['aMeJoj 
loss, etc., unless the less If due 



[90 i. & 1325] Vf.N'KATARiMlAH V. SUBBIREDDI. 

the wilful neglect of the Railway Adminis- “J * 
tration or to theft by or to the wilful that 

neglect of its servants.” It is obviously the election 
duty of the plaint ills to prove that their not a pn.p-r gr. 
case falls within the aforesaid exception l a e '.!u."" ‘ rt 1 

and this they have failed to do. There is sllou \|| |„, s , 
no direct evidence to show that the rak voters its tL 
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toryand a violation of these rules nullities the vote 
and such a vot.- should be declared invalid. 

The fa?t that a lower Ourt in dealing with an 
election di«r»ui«- L in mi.-cviiNtru-d an elect i*.»n rule, is 
not a i»roi*er ground f«*r with its decision 

in revision. Where. Ii-nwwr tjic C -urt has refused 
to apply a certain rule .-n tie- gsuund that the rules 
should not he strictly construed in the case of illite- 
rate voters its decision is oi*eu to revision. 


loss was due to the wilful neglect of Petition, under s. 115 uf Act V of 1908, 
the Railway Administration or to the praying the High Court to revise an order 
theft by or to the wilful neglect- of its of the District Court, Anantapur, dated the 
servants, and the circumstances relied upon 31st August 1922, in 0. P. No. 21 of 1922. 


by plaintiffs are inconclusive. 

As pointed out by the House of Lords in 
Smith, Limited v. Great Western Railway 
(1) even the refusal of the Railway Com- 
pany to account for the loss of the goods 
cannot justify the Court in holding that 
the loss arose from the wilful misconduct 
of the Company’s servants. 

The learned Judge, of the Small Cause 
Court has, upon a consideration of all the 
relevant circumstances, come to the conclu- 
sion that the plaintiffs have failed to prove 
any wilful neglect or theft which would 
bring, the case within the exception con- 
tained in the Risk Note and his finding can- 
not be impeached in revision. 

. The application for revision is according- 
ly dismissed with costs. 

, z. K. Petition dismissed. 

u (1) (1922) 1 Api>. Cas. 178: 91 L. J. K. B. 423; 27 
deyn. Cas. 247; 38 T. L R. 339. 

J 

» • . 


MADRAS HIGH COURT. 

ClviL Revision Petition No. 34 of 1923. 

, November 19, 1924. 

. .Present:— Mr. Justice Devadoss. 

V. A. VENKATAR4MIAH- 
Petitioner • 

■ ... versus 

M. SUBBIREDDI and another— 
Respondents. 

Election petition— Election rules— Voter writing 
candidate's name on ballot paper— Vote, validity of — 
Misconstruction of rule— Refusal to apply rule —Revi- 
sion— Interference by High Court— Civil Procedure 
Code (Act V’ of 190S ), s. 115. 

One of the rules regulating the conduct of elections 
in Madras is that the voter should only place his 
mark on the ballot paper against the name of the 
candidate for whom he wants to vote and should not 
write his own name or the name of the candidate on 
the ballot paper. A voter who writes the name of the 
candidate on the ballot paper against the space left 
for the cross-mark commits a broach of ,the election 
filler These rules are not merely director/ but manda- 


.Mr. K. Srinivasa Rao, for the Petitioner. 

Mr. V. Ramadoss, for the Respondents. 

JUDGMENT.— This is an application 
to revise the order of the District Judge of 
Anantapur, declining to set aside an elec- 
tion on the ground of violation of the rules. 

The petitioner’s allegation in the petition 
was that one of the voters, instead of mak- 
ing a cross against the name of the candi- 
date, wrote his name (the candidate’s name) 
in the space provided, and that this was 
against the rules governing elections. The 
learned Judge held, that it would be in- 
expedient to construe ton strictly the rules 
regulating the conduct of unlettered persons 
like many of these voters. One of these rules 
regulating the conduct of elections, is, that 
the voter should only place his mark 
against the name of the candidate for whom 
he wants to vote, but should not write his 
own name or the name of the candidate, 
for, by doing so the very object of the 
secret ballot will be lost. It is essential 
that in the case of secret ballot that it 
should not bo known for whom a particular 
voter recorded his vote. It is admitted that 
a voter who writes the name of the candidate 
against the space left for the cross mark 
commits a breach of the election rules. 
These rules are not merely directory but 
mandatory. The violation of these rules 
nullifies the vote, and such vote should be 
declared invalid. The contention of Mr 
Ramadoss for the respondent is, that this 
is a revision under s. 115 and the learned 
Judge has neither exercised a jurisdiction 
not vested in him by law nor has he declin- 
ed to exercise a jurisdiction vested in him. 
If the learned Judge has only misconstrued 
the rule, it would not be a proper ground for 
interference ; but he seems to think that 
the rule should not be strictly construed in 
the case of illiterate voters. Whether th« 
voters are literate or illiterate, the rule is 

J® s ? me A • f i at be,n S s °. 1 think this is a 
case for this Court to interfere. It is very 

unfortunate that this matter comes up near. 



feAll RAKHI V. DAOLAT RAlf. 
lv two and half j-ears, after the date of the 
election. It is said that an order now pass- 
ed would unseat the respondent and would 
entitle the petitioner to a seat. Considering 
that the result turned upon a single vote, 

I think this is a case in which the lower 
Court’s order should be set aside. I, there- 
fore, set aside the order of the District 
Judge and the result will be that the peti- 
tioner will be declared elected and he will be 
entitled to take his seat and the respondent 
will lose his seat. 

The petitioner will be entitled to costs 
only in this Court. 

v. n. v. Petition allowed. 

z. K. 


[ 90 t 0 . 1995 ] 

Mr. D. C. Ralli, for the Appellant. 

Lala Badri Das , R. B., for the Respond- 
ents. 

JUDGMENT.— The plaintiff sued for 
a declaration that she was not the wife of 
the defendant Daulat Ram who alleged that 
she had married him after the death of her 
first husband. She was given a decree by 
the Trial Court but the District Judge on 
appeal dismissed the suit, finding that the 
plaintiff had been married to the defend- 
ant, the marriage having been solemnized 
according to the Anand ceremony, that she 
lived with him as his wife and that the 


LAHORE HIGH COURT. 

Second Civil Appeal No. 3040 of 1924. 
April 20, 1925. 

Present:— Mr. Justice Martineau. 
Musammat RAM RAKHI— Plaintiff 
—Appellant 
versus 

DAULAT RAM and another— 

Defendants— Respondents. 

Hindu Law— Marriage— W idow, re-marriage of— 
Ceremonies, necessary- Anand marriage, validity of— 
Anand Marriage Act (VI I of 1909\ applicability of 
The Anand Marriage Act of 1909 is an enabling 
and not a disabling Act and it does not follow that 
because that Act does not apply to a particular marri- 
age solemnized according to the anand ceremony. 

the marriage is not a valid one. 

It is not necessary for the validity of the marriage 
of a Khatri widow that all the usual ceremonies which 
have to be performed in the case of a khatri girl on 
her first marriage should be performed. In such a 
case if the parties go through such ceremonies as the) 
can reasonably arrange for and clearly and unequivo- 
cally express their intention to enter into the marriage 
relatioinvith each other and as a fact thereafter In e 
together as husband and wife, such union is a valid 

m Second appeal from a decree of the 
District Judge, Shahpur at Sargodha, da ed 
the 11th October 1924, reversing that of he 
Junior Subordinate Judge, Sargodha, dated 

the 18th August 1924. 


marriage was valid. 

It is contended for the plaintiff in second 
appeal that as the defendant Daulat Ram is 
a Khatri and not a Sikh the marriage is 
invalid, the Anand Marriage Act VII of 
1909 not being applicable to a marriage 
he tween persons not professing the Sikh 
religion. But as observed by the learned 
District Judge, Act VII of 190.) is an enabl- 
ing and not a disabling Act and it do ( s not 
follow that because that Act does not 
apply the marriage is not a valid one. In 
Lai C-hand v. Thakur Devi (1), it was 
held that it is not necessary for the 
validity of a marriage by a Khatri widow 
that all the usual ceremonies which have to 
be performed in the case of a Khatri girl on 
her first marriage should be performed and 
that in such cases if the parties go through 
such ceremonies as they can reasonably 
arrange for and clearly and unequivocally 
express their intention to enter into the 
marriage relation with each other and as a 
fact thereafter live together as husband and 
wife, such a union is a valid marriage. I 
agree with the learned Judge that this 
ruling is in point and that the marriage 
solemnized between the parties in thfl 
Anand form was a valid marriage. 

The appeal is dismissed with costs. 

z k. Appeal dismissed. 

(1) 49 P. R. 1903; 118 P. L. R. 1903. 
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Abatement of suits and appeals. • See C. I'. C. 

1908, 0. XXII. 

Acts— General. 

Act 1855— XIII. See Fatal Accidents Act. 

I860— XLV. See Pknal Code. 

~ — 1884— III. Sec Foreigners Act. 

1867— III. See Public Gambling Act. 

1870— VII. See Court Fees Act. 

1872—1. See Evidence Act. 

1872— IX. See Contract Act. 

1873— X. Sec Oaths Act. 

1877—1. See Specific Relief Act. 

1^1— V". ^ See Probate and Administration Act. 

i 1 sS“" XXVL ’ ** ee ^ EG0TIABLE Instruments Act. 

1882— IV. See Transfer of Property Act. 

1882 — V. See Easements Act. 

1882— XV. See Presidency Small Cause Courts 

Act. 

j§®Z — ? ee Sl ' ITS Valuation Act. 

— 1887— IX. See Provincial Small Cause Courts 

Act. 

1889— VII. See Succession Certificate Act. 

In 9 ? - ' ! 11, See Guardians and Wards Act. 

1890— IX. See Railways Act. 

1893— IV. See Partition Act. 

— - 1894—1. See Land Acquisition Act. 

* — 1898 — V. See Criminal Procedure Code. • 

1899 — II. See Stamp Act. 

1899— IX. See Arbitration Act. 

I nno If n St€ l,R0V,VCIAL Insolvency Act. 

— - 1906— V. See Civil Procedure Code. 

1908— IX. See Limitation Act. 

’ 1908— XVI. See Registration Act. 

1909— III. See Presidency Towns Insolvency 

~ V See Anand Marriaoe Act. 

1912— IV. See Lunacy Act. 

1913— ATI. See Companies Act. 

See Motor Vehicles Act. 

— See 1>roviv cial Insolvency Act. 

1922— XI. See Income Tax Act. 

Acts— Bengal. 

88 -Iv S o e B ^ ual «hat,7au Lands Act. 

— low— XI. bee Bkng.u Land Rkvksvb Salss 

Act. 

,R7R - vi r i \ 1LU0 . B L'Uaukidari Act. 
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“ IMS vrir U ?£ 0AL 1 US ' ,C1PAL A <* 

inio 1,BN ' 0AL Tr * a kcv Act. 

1018— V. See Bengal Village Self-Government 

~ S^-fn f e ?, AL - Curr * Bbst Act. 

XIL3— IIJ. See Oalcutta Municipal Act, 

Acte-Blhar& Orissa. 

■*" 1903— VL See Cuou Nagpuu Te.va.nct Act. 


Acts-Bombay. 

Act 1876— X. See Bombay Revenue Jurisdiction 

Act. 

1879 — V. See Bombay Land Revenue Code. 

1SSS— III. Sec Cm- of Bombay Municipal Act. 

1^90 — IV. See Bombay District Police Act. 

1901 —III. See Bombay District Municipal Act. 

1904—1. See Bombay General Clauses Act. 

1905—11. See Mamlatdars' Courts Act. 

— 1920— XVII. See Bombay Pleaders Act. 

Acts-C. P. 

1920— I. See C. P. Tenancy Act. 

Acts— Madras. 

1884 — V. See Madras Local Boards Act. 

1886— I. See Madras Abkari Act. 

1900- I. See Malabar Compensation for Tenants 

Improvements Act. 

1908—1. See Madras Estates Land Act. 

1920— V. See Madras District Municipalities 

Act. 

Acts-U. P. 


18C9 — I. See Oudh Estates Act. 

1876 — XVIII. See Oudh Laws Act. 

1879— XIII. See Oudh Civil Courts Act. 

1886— XXU. See Oudh Rent Act. 

1901—11. See Agra Tenancy Act. 

1901— III. See U. P. Land Rbybnub Act. 

Regulations. 


1814— XXIX. See Bengal Ghatwali Lands 

Regulation. 

1819— VIII. See Bengal Patni Taluks Regula- 
tion. 

1825— XI. See Bengal Alluvion and Dilc- 

yios Regulation. 

1872— III See Sonthal Parganas Settlement 

Regulation. 


Statutes. 

1915-^5 & 6 Geo. V, c. 61}. See Government op India 

Act. 

Admission, erroneous, of Counsel on point of law 
whether binding. 1 

An erroneous admission by Counsel on a point o f 
law is of no effect and does not preclude a party from 
claiming his legal rights in the Appellate Court. G 
Ram Chandra Agarwala v. Syambswari Dasya. 42 n 
L. J. 71; A. 1. R. 1925 Cal. 1171 ’ 9 j 

Adverse possession! See Transfer of Property 

Act, 1882, ss. 92,93 4*9 


rf - s<e 
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Adverse possession- coodd. Agra Tenancy Act-concld. 


~~ Attachment, whether sufficient to interrupt 
adverse possession-Symbulical delivery— Effect on 
possession of persons not parties to suit. 

An attachment does not interrupt adverse posses- 
sion or rather possession which is ripening into ad- 
verse possession. 

Per Phillips, J.— Obiter dicta.— Adverse possession 
is not disturbed except by actual ouster. 

An attachment under Ch. XII of the Cr. P. C. 
implies an actual taking possession of the property 
by the Magistrate or by some one under his orders.* 
Per Odgers, ./.—Symbolical possession is sufficient 
to interrupt adverse possession when the adverse pos- 
sessor is a party to the execution proceedings in which 
the symbolical possession is given. But as regards 
persons not so parties, only actual dispossession cau 
interrupt their adverse possession. 

An attachment does not physically interrupt the 
possession of persons already jn the property and it 
cannot be said even theoretically to do so. M Rknga- 
NATHA IYER V. SfUN’lVASA Iyengar, 22 L. W. 274; 49 lM. 
L. J. 65G; A I. R. 1926 Mad. 42 1037 

Hindu widow , possession of, when in her own 

right. 

Where a Hindu widowed mother, who is not entitled 
to succeed to the property left by the widow of her 
deceased son, takes ]>ossession of the property on the 
death of such widow, she does so in her own right 
and the adverse possession enures in her and cannot 
be deemed to be referable to her son's estate. 0 
Dikumoy Singh v . Diugfal Singh, A. I. R. 1926 Oudh 
126 825 

Landlord and tenant— Assertion of title by 

tenant— Re-entry , right of, absence of— Landlord, 
whether affected by assertion— Ejectment suit — 
Tenancy, plea of, whether bar to plea of adverse 
possession. 

Where a tenant is in possession of land and the 
landlord has not the immediate right of re-eutrv, any 
assertion of title by the tenant would not make time run 
against the landlord, for the reason that the laiidlord 
cannot claim any redress so long as he is not entitled 
to get possession of the land. The real fact which 
makes the Law of Limitation run against the landlord 
is that ha is entitled to immediate possession. 

In a suit for possession of land, a mere assertion of 
tenancy does not deprive the tenant from pleading 
limitation and it isopen to him in the first place, to 
plead that the land was comprised in his tenancy, 
and, in the second place to assert that if the tenancy 
is not established, as he has held possession of the 
land for more than 12 years, the right of the plaint- 
iff to recover possession has been extinguished by 
the Law of Limitation. C Kiiatemy Chhaikuddin v. 
Ram Nakain Ghosb 617 

Mortgage— Agreement to relinquish equity of 

redemption— Agreement not properly evidenced by 
document and not binding, whether sufficient to start 
adverse possession. 

An agreement to relinquish the equity of redemption 
<vould not be binding if not properly evidenced by a 
document but it will start adverse possession against 
the mortgagor from the date of such agreement. 0 
(bad Ali v. Dwakka 736 

Agra Tenancy Act (II of 1901), ss. 196, 197— 

fvrisdiction of Civil and Revenue Courts— Proce- 

d u re . 

Sections 196 and 197 of the Agio Tenancy Act must 
be read t* get her. They both deal with a case in which 


an objection is taken in the Appellate Court that the 
suit was wrongly instituted in the Court below instead 
of in a Civil or Revenue Court as the case may be. 
Section 196 tells the Appellate Court what to do if the 
objection was not raised in the Trial Court. Sec- 
tion 197 tells it what to do if the objection had been 
raised. Both sections assume that the Trial Court has 
entertained the suit and disposed of it on the merits. 

Neither section deals with a case where either or 
both Courts has or have wrongly refused to exercise 
jurisdiction. A Bishesiiar Prasad Panday v. Raghumk, 
L. R. 6 A. 255 Rev.; 24 A. L. J. 83; A. I. R. 1926 All. 58 

353 

Anand Marriage Act (VII of 1909), scope of. Sec 
Hindi* Law— Marriage 1056 


Appeal (Civil)— Additional evidence , admission of, 
without objection- Reasons, failure to record, effect 
of. 

Where a document is admitted in evidence by oil 
Appellate Court without any objection by the opposite 
party and no prejudice is caused to the latter by the 
admission of the document, the document would not 
be rendered inadmissible by the mere fact that the 
Appellate Court neglected to state its reasons for 
admitting it in evidence. C Nabin Chandra Kapali v. 
Gocr Mohan Mistiri 756 

Agreement to abide by finding of 

Court— Appeal, whether lies. 

Where both parties to a suit agree in a particular 
matter to abide by the finding of the Court ill 
respect to it, such finding is filial and binding on the 
parties and no appeal lies against it, the decision in 
such casos being in the nature of an arbitrator's award, 
N Samba r. Paiki, 21 N. L. R.84; A. I. R. 1925 Nag. 
463 550 

Appellant, duty of. 

An appellant must establish, belorc he can succeed, 
not onlv that the decision of the Court below might 
well have been different but that it ought necessarily 
to have been so. O Nakain Dass v. Deui Din Singh, A. 
I. R. 1926 Oudh 38 566 

— Appellate Court, interference by. 

See Hindu Law— Joint family 458 

Appellate Court s power to deter- 
mine value of appeal. See Jurisdiction 

321 


Mortgage suit— Preliminary decree, 

ex parte— Final decree— Order refusing to set aside 
decree— Appeal, whether lies. 

No appeal lies against an order refusing to set aside 
i preliminary decree after the passing of the final 
lecree. 

A preliminary decree is an interlocutory order, and 
he right of appeal against interlocutory orders ceases 
villi the disposal of the suit. C Jogkndra Narayan 
[)as v. Satyendra Chandra Ghose, 29 C. W. N. 640; 
\. I R. 1925 Cal. 790 fl 380 

Su it of small cause nature— Execution 

— Appellate Court, order of. 

No appeal lies to the High Court against an order 
»f an Appellate Court in a matter of execution in a 
iuit of small cause nature. M \ ebrarayan r. 
\y yak urn, 18 M. L. J. 199; A. I. K. 1925’ Mad. 742 


n QA 


Second ,— CvnstrucLion of document— Report 

of Commissioner, construction of— Question of la w. 

It is not every document, the construction of «wlncn 
is to be treated 'as involving an issue of law, 
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Appeal (Second)— coutd. 

The report of a Commissioner under 0. XXVI. r. 10. 
C. P. C., cannot be regarded as a document, the con- 
struction of which involves a po'n‘ of law for the pur- 
poses of a second appeal. 

The report of a Commissioner is not documentary 
evidence which might be misconstrued It is. in fact, 
an investigation made by him and it takes the place of 
oral evidence. 0 Sumer Singh r. Dalthamman Singh 

911 

Custom, whether question of law or 

fact— Finding, whether can he questioned— Wajib- 
ul-arz, erroneous rejection of. 

A question as to the existence of a custom is one 
of mixed fact and law Tiie question whether the 
facts found in any given instance prove the existence 
of the essential attribute of a custom or usage is a 
question of law and in. second appeal an enquiry is 

E rmitted to be made whether all the attributes of a 
jal custom have been established or not by the evi- 
dence which is accepted by the lower Appellate 
Court. 

Where a lower Appellate Court in deciding whether 
a custom does or does not exist has rejected a wo jib- 
id-arzonan erroneous view of the law, it is open to 
the High Court to interfere with the finding of the 
lower Appellate Court in second appeal. 0 Raza 
Hdsain Khan v. Subhani, 2 0. W. N. 838; A. I. R. 1926 
Oudh 53 525 

Finding of fact mvolcing conclusions 


of law, whether can be questioned— Appellate Court, 
duty of. 

The finality given by law to a finding of fact arrived 
at by a Court of first appeal renders it necessary that 
the finding should be arrived at after due circumspec- 
tion and be expressed in clear and definite terms. 

A party to an appeal is entitled to claim a clear, 
definite and specific finding uu every issue of fact 
raised in the case, and if the finding is vague, in- 
definite or ambiguous, it is but right to insist on such 
a finding being given or to send an issue back in order 
that the question of fact might be determined on find- 
ings adduced in a manner not open to misconstruction 
or doubt. 

While findings of fact cannot be questioned in 
second appeal, the soundness of conclusions drawn 
from any facts may involve matters of law and 
may be questioned in such appeal. A Channu Ditta- 
VYA8 v. Swami Gyannasdji Maharaj, A. I. R. 1926 All. 
130 970 

Finding of fact— Documentary cri- 


dence, construction of, whether ipiestion of law — Ala 
maliks— Slinmilat, rights in. 

The question of the construction of documentary 
evidence, apart from the construction of a document 
of title which is the foundation of a claim, is ono of 
fact and not of law and cannot be agituted in second 
appeal. 

The expression ‘‘construction’ ns applied to a docu- 
ment includes two things, namely, the meaning of 
the words and their legal effect. The meaning of the 
words in all cases is a question of fact but the legal 
effect of the words is a question of law. 

The question whether an a fa malik is or is not 
entitled to rights in »he shamilat is not a question of 
law. L Devi Chand v. Jai Chand, A. I. R. 1926 Lah. 21 

1047 

L 1 — Finding oj fact — Documentary 

evidence not considered— Finding, whether binding. 
Wiere aa Appellato Court mentions certain doou- 

4 


Appeal .Second i -conoid. * 

merits in the • <f its judgment in stating the 
argument on Iv-half of one « f the parties but fails 
to consider the docum nts their legal effect in 
arriving at its finding, tli* finding, even although 
one of fai t, is not binding on the High Court in second 
appeal. 

Per Mul lick, J—A finding ns to tin* identity of 
property sold at a Court sale relates to a mixed ques- 
tion of fact and law and is open to revision in second 
appeal. Pat Christian r. Prasad Raut, (1925) Pat. 
220; A. I. It. 1925 Pat. 615; t Pat. 760; 7 P. L. T. 280 

501 

— Finding of fact, whether can bt 

impeached— F. vide nee , consideration of— First Appel- 
late Court, position of. 

The mere fact that upon 1 lie documents and evi- 
dence placed before the learned District Judge the 
High Court would have come to a different conclusion 
is no ground for second appeal; it is precisely this 
revision of evidence which is excluded bv the limited 
character of a second appeal. 

If there is evidence to be considered the decision 
of the second Court, however unsatisfactory it might 
be when examined, must stand final. 

Given certain set of facts, from which two in- 
ferences are possible, it is open to the first Appel- 
late Court to draw any one of them. N IS. 1. Railway 
Co. v. Badril.vl 209 

Finding of fact-interference by 

High Court. Sec Bengal Tenancy Act, 1885, ss. 5. 
103A 895 

Hindu joint family— Alienation by 


J 

father— Necessity, whether question of fact or law. 
See Hindi- Law— Joint family 345 

Nuisance— Finding of fact— Inter. 

fercncc by High Court. 

Where an Appellate Court on a consideration of the 
evidence in the case and all the circumstances, local 
and others, comes to the conclusion that a latrine does 
not constitute a nuisance, the finding is one of fact 
nud cannot be interfered with in second appeal. L 
Manotc v. Lachchi Ram, A. I. R. 1925 Lah. 424; 7 
L. L. J. 192 2 27 

Appellate Court, duty of- Appeal purporting to 
be in lime-Summary rejection as time-barred. See 
C. P. C..190S, O.XLI, R. 11 H5 

, powers of. See Partition Act, 189.1, s. 4 121 

. powers of, See Agra Tenancy Act. 1901. ss. 

19G, 197 353 

Arbitration Act (IX of 1899), ss. 4, 19-Su6m.'s« 

sion to arbitration— Signatures, necessity of— bias of 
arbitrator, effect of -Reference at option of one 
party, validity of— Validity of contract, pica of 

effect of. • 1 

Actual signatures of the parties to a submission to 
arbitration are immaterial provided that the agree- 
ment is in writing nud there is evidence that its 
terms are assented to by both the parties. 

A submission is not invalid merely because an 
arbitrator or au umpire is to sit in judgment on his 
own acts, if parlies with their eyes o|>en chose to ngreo 
to a submission providing for a reference to such an 
arbitrator or umpire, unless it be shown that tha 
arbitrator or umpire has made up his mind so as 
not to be open to change it upon argument 
An agreement to refer a dispute to arbitration 
providing for a reference at the option of one of ha 

hk saaifsr wiitta ,hc — <■* < 
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Arbltratlon*Act— concld. 

Where it is contended that a clause in a contract 
providing for the submission of disputes arising out 
of the contract to arbitration is not enforceable on 
account of the plea of the defendant that the contract 
is void and impossible of performance, the true test to 
apply is whether what is alleged by the defendant is 
something which gives the go-by to the contract, that 
is to say, winch arises and exists independent lv of the 
contract and avoids it by its own force, or whether 
what is alleged is some ground of defence arising 
upon the contract itself. In the former case alone 
the submission would be unenforceable. S Milch wd 
Sobhraj r. Radhakishin Partial, A. I. R. 1926 Sind 27 

932 

Attachment, wrongful — Damages, suit for- -Malice — 
Reasonable and probable cause, absence of, whether 
necessa ry. 

Where a decree-holder attaches property belonging 
to a third party and wrongfully deprives the latter of 
the use of the property attached in consequence of 
such attachment, the third party is entitled to damages 
on account of the loss which it suffers by the wrong- 
ful attachment without proving any malice or any 
absence of reasonable and probable cause on the part 
of the decree-holder. A Firm Mangal Chand-Param- 
sukh Das v. Zainab Bibi, L. R. 6 A. 595 Civ.; A. I. R. 
1926 All. 177 266 

Attorney, duties of —Duty to Court— Breach of 
duty— High Court, disciplinary jurisdiction of— 

“ Incorporated Law Society, Calcutta," whether can 
move High Court. 

An attorney, being an officer of the Court, owes a 
duty to the Court, as well as to his client. 

The “Incorporated Law Society, Calcutta” is com- 
petent to bring a breach of his duties by an attorney 
to the attention of the High Court, when the matter is 
brought to its notice. 

The plaintiff in a suit, who had obtained an attach- 
ment of certain furniture before judgment, stored it 
at premises belonging to a charitable trust, under 
arrangement with the trustees. The furniture was 
sold after some months bv the Sheriff, who realized 
the sale-proceeds. A claim was then made by the 
trustees upon the plaintiff for rent amounting to 
Rs. 3,250. The attorney who was acting for the 
plaintiff, thereupon, wrote to the Sheriff, asking for 
the amount to pay the rent, and enclosing the bill. 
The Sheriff sent the amount. The plaintiff, however, 
did not wish to pay the amount to the landlords, and, 
on his instructions, the attorney wrote a letter to the 
trustees repudiating all liability in respect of the rent 
of the premises, but “as a matter of grace" enclosing a 
cheque for Rs. 474 as a donation to the trust. The 
trustees brought the matter to the notice of the “In- 
corporated Law Society, Calcutta", and the latter 
moved the High Court in the matter : 

Held, (1) that the attorney made a serious mistake in 
making himself a party to the course adopted by his 
client, and that although it was not suggested that 
there was any moral turpitude on his part, yet he was 
guilty of a breach of the duty which he owed to the 
Court ; 

(2 1 that having regard to the way in which the mopey 
was obtained from the Sheriff, and the purpose for 
which it was obtained, tlie attorney should have in- 
sisted on his client paying the money to the land- 
lords in full, or returning it to the^ Sheriff. C 
In the matter of Attorneys, 29 C. W.W, 1047; A. I. 
R. 1925 Cal. 904 468 
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B ®^o l A lluvl0n and DHuvion Regulation (XI 
Of 1825), S. 1— Bed of small and shallow rivirht - 

Sylf 0 prUaU individual - Re 9 u ^tion, apflica- 

Tlie first part of s. 1 of the Bengal Alluvion and Dilu- 
tion Kegiilaticn XI of 1825 has no application to land 
lormiDg the bed of a small and shallow river which is 
recognized as the property of a private individual. C 
Axporc A kan da v. Nasir Akaxda 1010 

Bengal Ghatwall Lands Act (V of 1859)— 

Bengal Ghatwali Lands Regulation XXIX of 181 4 
— Birbhum ghatwalis— Zemindar and ghatwal, 
relation between— Minerals, right to — Ghatwal, 
whether can be maurashi mokarraridar— Lease by 
zemindar, whether includes mineral rights. 

A person may be a maurashi mokarraridar and 
also a ghatwal. 

Bengal Ghatwali Lands Act (V of 1859) applies 
only to ghatwalis within the meaning of Bengal 
Ghatwali Lands Regulation XXIX of 1814 and 
even with regard to them it does not confer the 
mineral rights but merely proceeds on the assump- 
tion (which may be erroneous) that they have these 
rights. 

The distinction between a ghatwali within the mean- 
ing of Bengal Ghatwali Lands Regulation XXIX of 1814 
and a ghatwali which is outside the Regulation is that 
in the former case there is no tenure between the 
zemindar and \ho ghatwal who holds direct from the 
Government, while in the latter such a tenure exists. 
In the former case while the lands of the ghatwali are 
still deemed to be within the zemindari , the zemin- 
dar no longer pays the Government revenue for them 
and has, therefore, no claim to the underground rights; 
his only right connected with these lands is to receive 
the difference between the rent paid by the ghatwal 
and the amount of the Government revenue which 
was assessed on that part of the zemindari. If the 
Government does not claim the mineral rights, there 
is no one to whom they can belong but the ghatwal . 
In the latter case, however, the zemindar still pays 
the Government revenue on the lands and if the 
ghatwal claims the minerals he must show seme 
transaction which grants the minerals either expressly 
or by necessary implication. 

The zemindar is not divested of the mineral rights 
by a lease of the land unless the minerals are express- 
ly granted. Pat Satya N IRAN jan Chakravarty v. 
SusHiLA Bala Dasi, 4 Pat. 799; A. 1. R. 1926 Pat. 103 

513 

Bengal Land Revenue Sales Act (XI of 1859) 

— Revenue, arrears of, 6alc for— Suit to set aside salt 

— Onus of proof. 

In a suit to 6ct aside the sale of an estate, held by 
a Collector under the Bengal Land Revenue Sales Act, 
1859, on the ground that no arrears were due from 
the estate, the plaintiff must make out a prima facie 
case by showing that no arrears were actually unpaid 
on the date of the sale. C Mbah v. Dukga Churn 
Dutta, 29 C. W. X. 1027; A. I. R. 1926 Cal. 243 456 

SS. 2, 3,33 —Limitation Act {IX of 1C08 ), 

Sch. I , Art. 12— Sale for am ars of rent held before 
last date on which rent could be paid , legality of— 
Suit to set aside sale , whether necessary— Limitation. 
In the case of a tenant paying rent into the Collec- 
torate, whepe it appears that the practiceof theCollec- 
tor is to receive the lent of each Bengali year in May 
or June of the following year, a sale of a holding 
held by the Collector on account of arrears of rent 
under the provisions of the Bengal Land Revenue bajej 
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Bengal Land Revenue Sales Act-concld. 

Act before the last date of the month of June- of the 
year following that in respect of which the rent is 
due. is illegal. 

Where a revenue sale is illegal, there is no need 
to bring a suit to set it aside, and the provisions of 
s. 33 of the Bengal Land Revenue Sales Act or of Art. 
12 of Sch. I. to the Limitation Act have no appli- 
cation. C Ahmed Yar Khan v . Dina Nath Samickhas. 
42 C. L. J. 69; A. I. R. 1925 Cal. 1148 40 

S. 37 — Revenue sale— Purchaser, rights nf 

—Structures on land, u'hether pass by sale — 
Structures , whether encumbrance. 

What passes at a revenue 9ale is the land or the 
share in the land and not the structures or buildings 
thereon. 

The rights of a purchaser at a revenue sale are 
radically different from those of a purchaser at a 
voluntary sale. 

Structures and buildings are not “encumbrances” 
within the meaning of s. 37 of the Bengal Land Reve- 
nue Sales Act. 

Where land is sold for arrears of revenue the 
owner of a house built on the laud is entitled as 
.against the auction-purchaser to reside in or enjov 
the house paying an equitable ground rent for the 
site to such purchaser and that whether the house was 
built by a person holding under a lease granted by 
the former proprietor or by the ex-proprietor himself. 

On the failure of an owner to pav the Government 
assessment his estate or interest in the land is deter- 
mmed and sold under the provisions of the Bengal 
Laud Revenue Sales Act. Under such a sale what is sold 
is not the interest of the defaulter owner, but the inter- 
est of the Crown, subject to the payment of the Govern- 
ment assessment. In a sale held under that Act the 
estate is sold in the condition in which it stood at the 
time of the settlement; the purchaser does not derive 
his title from the defaulting proprietor hut takes the 
estate from the Crown in the state in which it was 
at its inception at the time of the settlement. C 
Jatindra Nath Roy Chowdiiury i». Narayan Das 
Khbtry, 52 C. 862; A. I. R. 1926 Cal. 97 901 

Senga! Municipal Act (III of 1884), ss. 6(3), 

-A Adjacent plots held by same person as owner, 
whether constitute one holding-Separate assess- 
ments, legality of. 

„ . W *f e k re l "'° adjacent plots of land bounded bv one 
“1“ boundaries are held by the same person as 

on* hey . mUSt . be ,leeme,l to be held bv bim under 
‘J 1 ! 6 “ ndco , na , l I ltu ' e one holding within the mcan- 
6 3 a . ‘ e T Municipal Act; it makes 

nmn'T ll T P ‘ 0t 'T* 9 squired l.y aurvivor- 
elnpand he other by purchase. In such a case the 

P °| l Y 3 lal ; ,C oH'ytoone assessment in 
respect of the plots under s. 85A of the Act and not 

Th’KK'pS a3se33ment ® respect of each plot: Pat 

Tulshi Prasad Ram i>. Dimraox Municipality, 7P L 

35 74 

wraw; iv r 

1,19 wMsSito'SIS 


Bengal PatniTaiuks Reguiation-ooneld. 

affected in view of the provisions of s. 105 ie) of the 
Bengal Tenancy Act. 

The mere mention of a right to create a sub-lease in 
the palni lease does not vest the patnidar with a 
higher right than is granted to him under the Patni 
Law. 

Sub-elausej2) of s II of the Bengal Patni Taluks 
Regulation VIII of 1819 requires that in order that the 
zemindar should be hound by the sub lease created by 
the patnidar, and to defeat the semindari right to hold 
the tenure of his creation answerable in the state in 
which he created it for his rent, the patni lease must 
confer on the patnidar the right to create such an 
under-tenure as will bar this indefeasible right of the 
zemindar. C Dcrlav Chandra Ciiowdhi p.i i\ Jamircddix 
Ahaued Chowdhcri, A. I. R. 1926 Oal. 314 405 

Bengal Tenancy Act (VIII of 1885). ss. 5 (5), 
103A— Landlord and tenant— Status of tenant, 
determination of— Test— Reclamation of hud by 

tenure-holder— Appeal, second— Finding 'of fact- 
interference by High Court— Suits Valuation Act 
(I// of ISSi], ss. II— Suit tried by Court not 
having jurisdiction— Appeal, interference in, when 
justified. 

In determining whether the status of a terant 
under the Bengal Tenancy Act is that of a tenure- 
holder or a raiyat, what has to be considered is the 
purpose for which the land was granted and the 
extent of the tenancy. Where the original lease is 
inconclusive the attendant circumstances may be 
looked at for determining the purpose for which the 
tenancy was created. 

The expression "jot wa abad karkc wa krake" in a 
kabuliyat is consistent both with the status of a 
raiyat and the status of a tenure-holder. 

Though reclamation of the whole of a large jot bv 
a settlement-holder and cultivation by his own ploughs 
may not be absolutely inconsistent with a tenure it is 
entirely contrary to experience in the Province of 
Behar in cases where the tenancy is a tenure or the 
tenant proposes to settle raiyats upon the land und 
become a rent receiver, more especially where the 
settlement-holder belongs to an agriculturist erst • or 
tribe. 

In a second appeal the High Court is not entitled 
to go behind the tindings of fact of the lower Appel- 
late Court unless such tindings result from the mis- 
construction of a document of title or the misappli- 
cation of law or procedure. 

The trial by a Court of a suit beyond its pecuniary 
jurisdiction is not in itself a ground for setting aside 
its order on appeal unless the Appellate Court is 
satished that the under-valuation has prejudicially 
affected the disposal of the suit on the merits. Pat 

Tarxi Sixoh v. Satxaraix Maiiar.u, (1925) Pat *>81 • R 

P. L. T. 787; A. I. R. 1926 Pat. 9 1 895 

— 83.11, 12— Darpatni tenure— Security of 

charge for payment of rent, whether c eases on 
transfer of tenure— Rent, liability to pay after 
transfer of tenure-Rule against perpetuities' charge 
or security if offends. y 

As soon as the lessee of a darpatni tenure transfer* 
il in accordance with the provisions of $9. 11 and 12 
of the Bengal Tenancy Act, and ceases to havo nn^ 

if Ihat lia WIT 1 *- l °L lh 1 Pay T nl the rent cea sea 
u h V iabll,t -'- 13 on ‘be privity of estate 

Bu i r , b V. he ‘f rM30f ‘be. lease some further right, 
and liabilities, (e. g„ security or charge for the uav! 

ment of the darpatni rent) are created botwe* a P L 
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parties, they do not cease automatically on the transfer 
of the tenure and the termination of the relationship 
of landlord and tenant. 

The rule against perpetuities affects only the crea- 
tion of a future interest in property and the restricting 
of transfer of property by tying it up. The rule has 
no application to the case of a charge where a present 
interest is created and there is no transfer of an 
interest in property, tut the property is merely made 
security for the payment of money. Therefore, where 
a charge or security is created as a part of the con- 
sideration for a darpatni lease, that charge or security 
is not extinguished on lessee’s transfer of his interest 
under the lease. C Kasai Lal Giiosii v. Basaxta 
Behari Sen*, 29 C. W. N. 1020; 42 C. L. J. 490 451 

S. 22 (a) -Occupancy holding— Purchase 

by joint proprietor or tenure-holder, effect of — 
Lease in favour of third person -I'nder - raiyat of 
holding , status of - Lessee, whether entitled to recover 
rent. 

Under s. 22 of the Bengal Tenancy Act when the 
occupancy right in a holding is transferred to a person 
jointly interested in the land ns proprietor or per- 
manent tenure-holder, such person has no right to 
hold the land as a raiyat but holds it as a proprietor 
or permanent tenure-holder as the case may be. 
Thereafter the raiyati holding ceases to exist and 
is merged in the superior right of the proprietor 
or the tenure-holder. Persons holding as under- 
raiyats under the original raiyat are in such a case 
automatically raised to the position of the raiyats of 
the holding under the proprietor or tenure-holder. 
If the proprietor or tenure-holder subsequently to his 
purchase lets out the holding to another person the 
latter does not become a landlord of the under - raiyats 
who have since the date of the purchase become the 
raiyats of the holding, and unless there is a grant of a 
right to collect rent from the tenants in favour of the 
transferee he is not entitled to sue the raiyats for the 
rent of the holding. C Hociiaxudm v. Am>i'l Hakim 
Mridha, A. I. K. 1926 Cal. 158 816 

SS. 26, 183 - Occupancy right acquired by 

iinder-raiyat, whether heritable— Custom, proof of. 

The right of occupancy acquired by an under -raiyat 
is a right acquired by custom or usage and not by 
Statute, and before such right can he said to he 
heritable it must be proved by evidence that by 
custom or usage heritability is an incident of such 
right. The question is one of fact and not of law. 

Per Cuming , ./.—Ordinarily the interest of an 
under -raiyat holding on an annual holding is not 
heritable. All that his heirs get is the right to re- 
main on the holding until the end of the agricultural 
vear. If lie holds under a lease his heirs are entitled 
to succeed him in the tenancy and can he ejected 
without notice at the expiry of the lease. 

It is inaccurate to speak of an occupancy holding. 
The right of occupancy is a right peculiar to a par- 
ticular person not to a particular parcel of land or 
holding, and is a personal right. 

Whatever may he the origin of a right of occupancy, 
heritability of such a right is a creature of the Statute 
created by s. 2h of the Bengal Tenancy Act, and 
outside the Statute there is no heritability of such a 
right. To determine if the occupancy right of an 
under- rail/ at is heritable the Court must look to the 
itself. Such a right has been deliberately ex- 
cluded from the operation of s. 20, but it is open to 
the under -raiyat to prove that by custom or usage 


Bengal Tenancy Act— contd. 

the right is heritable. C Sudhaxya Kumar Das v. 
Ismail, 29 C. W. X. 733; A. I. R. 1925 Cal. 956 844 

S. 29, application of. 

Before invoking the aid of s. 29, Bengal Tenancy 
Act, the tenant must prove that he is an occupancy 
raiyat in regard to the rent claimed lands. Pat 
Ramihiani Sinc.ii r. Kewal Mani Bibi, (192G) Pat. 29; 7 
P. L T. 115 929 

SS. 30, 50— Landlord and tenant— Rent, 


enhancement of — llurden of proof. 

Under 8 50 of the Bengal Tenancy Act the initial 
onus lies upon the landlord to prove that the rent of 
the tenancy is liable to be enhanced on the ground of 
additional area. This onus may be shifted by proving 
the origin of the tenancy or a contract or by other 
mode of proof showing the right of the landlord to 
enhance the rent on that ground. The onu9 is not 
shifted by merely producing dakhilas which mention 
the areas for which rent has been paid. C Mahammad 
Moyentddix r. Baharuddin Chocdhcri, A. I. R. 1926 
Cal. 113 557 

— S. 46 (7 )— Landlord and ttnant— Non- 


occupancy tenant— Enhancement of rent— Agreement 
by tenant to pay rent determined by Court— Liability 
to pay , when commences. 

Where under sub-s. (7) of s. 4G of the Bengal 
Tenancy Act a non-occupanev tenant agrees to pay 
the rent determined by the Court, his liability to pay 
rent at the rate so determined commences from the 
date on which he agrees to pay the rent so deter- 
mined. Pat Wajihuxissa Begam v. Baiiu Lal 
Mahtox, (1925) Pat. 298; A. I. R. 192G Pat. 42; 5 Pat. 4G 

871 

SS. 48, 49 -Ejectment of under- raiyat— 

Occupancy rights, acquisition of— Custom, proof of— 
Long occupation and planting of trees, whether 
sufficient to prove custom. , 

A custom must be established independently of and 
apart from the case in dispute. 

The mere fact that an under -raiyat has occupied cer- 
tain lands for over 40 years and has planted trees upon 
portions of the land and has been granted printed re- 
ceipts by the Inndlord is not sufiicient in law to es- 
tablish a custom whereby the under-raiyat becomes 
entitled to occupancy rights in the land Pat 
Chakauri Lal r. Dr.o Chaxd Mahtox, A. I. R. 1926 

61 273 

SS. 48, 178— 7-ease granted by raiyat- Rent 

payable at a rate not recoverable under Act— Cove- 
nant for renewal— Failure of lessee to pay stipulated 
rent— Renewal, whether can be claimed— Ejectment 
after expiry of lease— Notice, whether necessapj. 

A lease granted by a raiyat fora period of nine 
vears stipulated for a rent which was more than tne 
rent which the lessor was entitled to exact 
lessee under the provisions of s. 48 of the Denga 
Tenancy Act. The tenant agreed that if lie did not 
pav the rent at the stipulated rate he was liable to te 
ejected without notice and the lease also P onl ® ul ^ 1 < } 
a covenant for renewal if the lessee observed a 
the provisions of the lease. The lessee failed o 
pay rent at the rate stipulated in the lease and paid 
rent only at the rate at which ho was ltnl )le t° pay 
it under the provisions of the Bengal Tenancy A . 
After the expiry of the period of the lease the * less 
sued to eject the lessee from the land. The defendan 
objected that he was entitled to continue m possfssw 
of the land under the covenant for renewal contameu 
in the lease : 
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Held, per Greaves, J.— 1 That the tenant having ob- 
served all the provisions of the lease which he was 
by law bound to observe, the mere fact that he had 
declined to pay rent at a rate at which he was not 
bound to pay by virtue of the provisions of the Bengal 
Tenancy Act did not disentitle, him from obtaining a 
renewal of the lease. 

Per Cuming, •/. — (1) That there was nothing illegal 
in the stipulation to pay rent at a rate higher than 
that recoverable under the Bengal Tenancy Act and 
that the contract providing for the payment of sue! i 
rent was not void; the mere fact that it was not 
enforceable in law did not prevent it from being a 
condition of the contract of renewal, the failure 
to comply with which justified the lessor in not 
carrying out his part of the contract ; 

(2) that the tenant having failed to fulfil his part 
of the contract, viz., to pay the enhanced rent, the 
landlord was absolved from his part of the contract, 
viz., to grant a renewal of the lease ; 

(3) that the period of the lease having expired the 
landlord was entitled to eject the lessee from the land 
without any notice. 

' A person who has entered into a contract should be 
held to it unless it can be shown that the contract 
. is contrary to some provision of the law or has been 
obtained bv fraud or undue influence. C Ashhap Ali 
v. Arman- Khan, A. I. R. 1026 Cal. 162 893 

S. 49-Evidence Act (7 of 1872), 8. 115 - 

• Least of homestead land— Agreement not to eject lessee 

• — Lessor putting himself forward as owner gf perma - 
nent heritable tenancy— Estoppel. 

The lessee of a piece of homestead land is ordinarily 
a tenant and not a rati/af. 

Where a lessor agrees not to eject the lessee from 
the lands demised, he is bound by the contract 
made by him unless he can show that the contract 
is invalid in law. 

Where a lessor of a piece of homestead land puts 
himself forward as the owner of a permanent heri- 
table tenancy desciibing his tenure as kaimi 
mourashi and agrees not to eject the lessee from the 
•land, the agreement is not invalid in law and tho 
.lessor is estopped from subsequently amtending that 
he is an occupancy tenant and that the lessee is an 
under-raiyat and that the agreement not to eject the 
lessee is invalid. C Bidhumukiii v. Qohixda Chandra 
Pal, 42 C. L. J. 78; A. I. R. 1926 Cal. 215 104 

S. 49— Ejectment— Raiyat holding homestead 

land , status of— Fixed rate tenant , whethtr can 
grant permanent lease. 

A raiyat at fixed rate of rent is competent to grant 
a permanent lease of the land. 

A lessee from a raiyat in respect of homestead land, 
if he holds other lands as a settled raiyat in the 
village, would hold the homestead land as a raiyat 
and would be protected from ejectment. C Pkasanna 
Kumar Datta v. Kedabnatii Samanta, A. I. R. 1926 Cal. 
299 4 97 

s, 50, Set Bengal Tenancy Act, 1885, a. 30 

557 

8, 50— Evidence Act (7 of 1872), s. 32 (2) — 

Appeal, second— Rent, payment of, at uniform rate 
for 20 years, whether question of law— Jamawasilbaki 

S rs, admissibility of— Entry of rate of rent , 
j of. 

The question whether a tenant has held at a 
uniform rate for .more than 20 years or back to the 
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time of the Permanent Settlement, is generally a 
question of fact and not of law. 

•famawasilbaki and janmbandi papers are admist 
silde in evidence under s. 32 » 2 » • the Evidence Act 
but it must be clear that the j '*i>*»ns who made them 
arc dead and that the papers were made in the 
ordinary course of business. 

An entry as tu the rate of rent as doling it islied from 
the amount of rent cannot be separated from other 
entries in the jamawasilbaki papers as being an entry 
not made in the ordinary course of business. C Detenu 
Mia v . Jagdish Nath Roy 564 


S. 50 — Landlord and tenant — Rent, enhance- 
ment of, suit for—\’ariation in rent, explanation oi 
—Burden of proof— Presumption, rebuttal of . 

Where in a suit for enhancement of rent it appears 
that there lias been a vuriation in the amount of rent 
paid by the tenant the htirdeu is on tho tenant to 
explain why there has been such variation and if he 
cannot give any satisfactory explanation the inference 
would be that there has been a change in the rate of 
rent and the presumption arising under s. 50 of the 
Bengal Tenancy Act would be rebutted. C Nrisinha 
Charan Nandi Chocphcri r. Batasi Dasiii, A. I. R; 
1926 Cal. 106 602 

s. 52 — Landlord and tenant — Kabulirat 

granted on the basis of area—.ldJirioaaf rent, 
whether can be claimed — Jamabandi prepared by 
landlord , whether admissible in evidence. 

Where a contract of tenancy is made not with 
reference to any boundaries or a specific block other- 
wise identifiable but for a certain area at a certain 
rental the area is of the essence of the contract and 
any subsequent excess found upon measurement rend- 
ers the raiyat liable to pay additional rent under 
9. 52 of the Bengal Tenancy Act. 

For the purposes of s. 52 of the Bengal Tenancy 
Act it is not always necessary to ascertain the area 
of the original grant and the rent thereby reserved. 
All that the landlord has to show is that the present 
area is greater than the area for which the rent was 
last paid. The onus is then shifted on the tenant to 
show that tho excess land used previously to belong 
to the holding and was lost bv diluvion or otherwise 
A iamabandi prepared by the landlord though not 
binding upon the tenant is admissible in evidence to 
show that since the creation of the tenancy rent has 
been assessed and that such assessment was on the 
basis of a certain area. Pat Sin Sahai Lalc Bijai 
Chand Mahtab, (1926) Pat. 19; 5 Pat. 157 862 


" — 148A, 160 ig)— Rent suit by co-sharer 
landlord , framt of— Patni mortgage, executed for 
benefit of zemindar, whether protected interest 


It is of the essence of a suit under s. 14RA of the 
Bengal Tenancy Act that either the whole reut must 
be due or else the plaintiff must be unable to ascer- 
tain whether or not the whole of the rent is due. For 
a suit to fall under the provisions of that section it 
must bo a suit to recover the whole of the rent due 
Where a mortgage of a patni taluk is created for the 
benefit of the zemindar, tho mortgage is an interest 
which comes within the provisions of s. 160 (a) of the 
Bengal Tenancy Act and is thus protected from 
annulment on a sale of the patni for arrears of rent 
C Hari Mohan Dalal t\ Pvrkndra Nath Nag Choc- 
dhury 955 
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S. 150, applicability of. 


The provisions of s. 150, Bengal Tenancy Act do not 
apply to a case when the rate of rent is in issue C 
Dhirrxdra Nath Ghose v. Charushashi Dedya, A. I R. 
1926 Cal. 191 43 ^ 

S. 1 5 3 — 5m if for assessment of rent and 

recover of rent, whether suit for rent— Appeal 
whether lies. 

An appeal should not be held to be barred under the 
provisions of s. 153 of the Bengal Tenancy Act unless 
it comes within the express limitation provided in the 
section. 

;In a suit for assessment of rent the question of the 
right to vary the rent is involved. 

A suit in which a prayer for assessment of a rent is 
added to a prayer for recovery of rent is not a suit for 
rent within the contemplation of s. 153 of the Bengal 
Tenancy Act, and the section does not, therefore, bar 
an appeal in such a suit. C Bk.ioy Ciiand Marta 11 r. 
Bf.ni Mauhab CHArwiURY, 52 C. 689; A. 1. R. 1925 
Cal. 936 71 

s. 160 (g), See Bengal Tenancy Act, 1685, 

s. 148 A 955 

S. 167— Mortgage of holding— Mortgage 

decree— Sale of holding— Rent-decree, sale in execu- 
tion of— Mortgage, whether encumbrance— Title of 
auction-purchaser at rent sale. 

Defendants obtained a mortgage-decree against a 
holding and in execution of the decree themselves 
purchased the holding. At a sale held in execution of 
a rent-decree, the holding was subsequently purchased 
by the plaintiff. Plaintiff thereafter brought a suit to 
recover possession of the holding from the defend- 
ants: 

Held, (1) that the mortgage in favour of the defend- 
ants was extinguished when the defendants obtained 
a mortgage-decree and that by purchasing the hold- 
ing in execution of their decree the defendants had 
become the owners of the holding and could not 
set up their mortgage as an encumbrance within the 
meaning of s. 167 of the Bengal Tenuncv Act ; 

( 2 ) that the plaintiff was, therefore, entitled to ob- 
tain possession of the holding as against the defend- 
ants. C Indra Nakayan Ghose r. Tauini Prosad Guin, 
A. I. R. 1926 Cal. 165 746 

— ss. 167, 195 (e). See Bengal Patni Taluks 

Regulation. 1819. s. 11 (1), '2) 405 

S, 178, Sec Bengal Tenancy Act, 1685, s. 48 

893 

8. 1 82— Lease for purpose of shop — Right of 

occupancy— Transfer of Property Act (IV of lbS2) t 
s. Ill . 

Section 182 of the Bengal Tenancy Act does not 
apply to a land let out to an occupancy ryot for the 
purpose of a shop in a Bazar. 

Such leases are governed by the Transfer of Pro- 
perty Act. C Pt'Rt'SOTTAM MaHESRI V. PaNCHANAN 
Mazumdar, 42 C. L. J. 197 805 

8, 1 83. See Bengal Tenancy Act, 1885, s. 26 

844 

Sch. Ill, Art. 2 (a), S. 61— Deposit of rent 

by tenant, what amounts to— Suit to recover rent— 
Limitation. 

The limitation provided by Art. 2 (a) of Sch. Ill to 
the Bengal Tenancy Act applies only to cases where 
a deposit was mode in accordance with the provisions 
of s 61 of the Act and if no deposit was made within 
the meaning of that section the period of limitation 
provided in the Article does not apply. Where, 
however, there has been a bona fide deposit in res- 
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peot of the whole amount due at the date of the 
deposit, and not merely in respect of a portion thereof, 
the deposit 19 validly made under s. Gl, even though 
it should turn out that the whole amount due had not 
been deposited. The section provides for the case of 
a bona fide deposit of what the tenant considers to 
be the full amount of the rent due at the time of the 
deposit. The deposit, however, must be in respect of 
the whole rent due and not in respect of a portion 
P^Vajihunissa Bec.am a. Babu Lal iMahton, 
(192oj Pat. 298; A. 1 R. 1926 Pat. 42; 5 Pat. 46 871 

' " p c h. Ill, Art. 3, operation of— Dispossession 

by landlord— Constructive dispossession. 

In order that Art. 3 of Sch. Ill to the Bengal 
Tenancy Act may apply to a suit for recovery of 
tenancy land, there must be actual dispossession of 
the tenant by the landlord. The operation of the 
Article cannot be extended to theca6eof so-called con- 
structive dispossession, where the landlord ha 9 never 
allowed the tenant to take possession of the land. C 
Rajaxi Kasta Biswas v. Panchanon Moxdal 793 

Bengal Village Chaukldari Act (VI of 1870), 

S. 51— Putni lease— Resumption and transfer of 
chaukidari chakran lands to zemindar— Putnidar 
whether entitled to possession— Additional rent ) 
whether payable. 

A putni grant by a zemindar of his interest in 
lands includes his interest in chaukidari chakran 
lands within the boundaries of the grant, and upon 
these being resumed and transferred to the zemindar 
under Bengal Village Chaukidari Act, the putnidar 
holding from him is entitled under s. 51 of that 
Act to obtain their possession. But the zemindar 
is entitled to obtain additional rent from the putnidar 
in respect of such lands. P C Bhupbndra Narayan 
Singh v. Naraiut Singh, A. I R. 1925 P. C. 226; 42 
C. L. .1.227; 49 M. L. J. 722; L. R. 6 A. (P. C.) 2CC; 
(1925) M. W. N. 724; 52 I. A. 3:5 607 

Bengal Village Self-Government Act (V of 
1919), SS. 101 (2) (e), 8 - Local Rules— President 
of Local Hoard, election of— Notice of meeting , 
whether necessary. 

The rules framed under cl. (e) sub-8. (2; of s. 101 of 
the Bengal Village Self-Government Act do not apply 
to a meeting held under the presidency of a Govern- 
ment Official to elect a President of a newly constitut- 
ed Union Boaid. 

There is a very considerable difference between 
the nature of a meeting of members summoned under 
s. 8 and the rules made thereunder end a meetingof 
the Board summoned under rules framed under el. (e), 
sub-s. (2) of s. 101 of the Bengal Village Self-Govern- 
ment Act. C Nasaruddin Manual v. Anath Nath 
Chowdiiiry, 52 C. 943; A. 1. R. 1926 Cal. 279 700 

BerarLand Revenue Cede, 1896, s. 79 —Tenancy 

from year to year— Suit for ejectment— Notice to 
guit, whether necessary. 

A suit for ejectment is not maintainable without a 
previous notice to quit in the case of a tenancy frem 
year to year. N Bai.krishna v. Kaghunath 43 

S. 96-1— Evidence Act (1 of 1S72), $. 110— 

Burden of proof— Entry in Record of Rights— Posses- 
sion — Presumption. 

Under the provisions of s. 96-1 of the Berar Land 
Revenue Code an entry in the Record of Rights carries 
with it a presumption of correctness und would sup- 
port the title, or, at any rate, the possession, of the 
recorded holder of a survey number. The absence of 
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any plea that the plaintiff is out of possession would 
also entitle him to the presumption under s. 110 of the 
Evidence Act that he is in possession as an owner, 
and where the question of possession has not been 
investigated in claim proceedings these statutory pre- 
sumptions would entitle the plaintiff to succeed in his 
title suit in the absence of any evidence of rebuttal. 
N Dai'LAT i\ Ramappa 196 

Bombay District Municipal Act (III of 1901), 
8.167 — Limitation Act (IX of 190S), sx.lo (2), 
29— Suit against Municipality to recover refund 
of house tar— Limitation, commencement of— Notice, 
period of, whether can he excluded— Refusal to re- 
consider previous order, whether affords new cause 
of action. 

Section 167 of the Bombay District Municipal Act 
prevents a claimant from commencing his suit 
after six months from the date of the act complained 
of and thereby expressly excludes time being extended 
under s. 15, cl. i2) of the Limitation Act. The period 
of a month’s notice required to be given bv the section 
cannot, therefore, be added to the said period of six 
months in counting the period of limitation. 

Plaintiff’s claim for the refund of a certain 6um of 
money paid by him Municipal house tax was 
rejected on the 20th March by the Managing Com- 
mittee of the defendant Municipality, to whom the 
powers of the General Body with reference to such 
matters had been delegated. The resolution of the 
Managing Committee was communicated to the plaint- 
iff in a letter by the Chief Officer of the Municipality 
dated 10th April which was received by the plaintiff 
on 22nd April. Thereafter the plaintiff again ad- 
dressed the President and the members of the Munici- 
pality requesting them to re-consider the matter 
whereupon the papers were re-submitted to the 
Managing Committee who. on July 25th, refused to 
re-consider the matter. Plaintiff instituted a suit on 
30th October for the recovery of the amount from the 
defendant Municipality : 

Held, (1) that assuming that the period of limitation 
under s. 167 of the Bombay District Municipal Act 
commenced from 22nd April when the resolution of 
the Managing Committee was communicated to the 
plaintiff, the suit was barred by time under the pro- 
visions of that section: 

(2) that the refusal by the Managing Committee to 
grant a refund and not its subsequent refusal to re- 
consider the matter was tho act which afforded the 
plaintiff his cause of action and that the limitation for 
the suit commenced from the date of the refusal of the 
Managing Committee and not from the date of their 
refusal to re-consider their previous refusal. S 
Rbwachaxd • Fatbhchaxd v. Karachi Mi*sicipality, 
A. I. R. 1925 Sind 322 44 

Bombay District Police Act (IV of 1890), ss. 
25, 25-A, 26, 79— Bombay General Clauses 
Act (I of 1901,), s. 21— Disturbance— Compensation, 
levy of— Police charge , levy of— Suit for declaration 
of illegality of notification, whether maintainable — 
Irregularity x n iiotificalion , effect of— 'Final" in s. 
25A (If), meaning of— Power of Courts to interfere 
with action of Government and District Magistrate. 
Under a. 25 of tho Bombay District Police Act 
Government has no power to call upon A to mako a 
payment on behalf of B. It is open, however, to the 
Government under sub-s. (2) (6) of the section to 
charge any section or sections or class or classes of 
persons, and under the powors mentioned in s. 21 of 
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the Bombay General Clauses Act, it isopen to them 
to add to. amend, or vary a previous order on this 
point. So long as in substance the tax or rate is a 
tax or rate levied on another class of persons living 
within area concerned, it is within the legal authority 
of the Government to make the alteration. 

The Court is not concerned with the propriety of 
the tax or rate: it is concerned only with its legality. 

It is for the Government to consider its propriety, 
as the Legislature lias Laid t he obligation of deter- 
mining the questions mentioned in the section upon 
that authority. 

The mere fact that a notification, under s. 25 of 
the Bombay District Police Act, calls upon the 
Collector to collect the rate or tax imposed and does 
not in the first instance call upon the Municipality 
to pay the amount as required by sub-s. iD of the 
section does not render the notification illegal. The 
direction to the Collector to make the collection is 
iu the nature of an irregularity which does not 
affect the legality of the tax or rate imposed. 

The express provision ns to the finality of an order 
made by a District Magistrate under sub-s. fllof 
s. 25-A of tho Bombay District Police Act which is 
contained in sub-s. (4) of the section excludes the 
application of s. 21 of the Bombay General Clauses 
Act to such an order. 

Quctre: — Whether the Commissioner has power to 
revise such an order from time to time and to 
introduce changes into it ? 

Where, however, the District Magistrate has not yet 
made a requisition on the Collector under sub-s. (D 
(6) of the section, the stage of finality contemplated 
by the provisions of 6ub-s. (I) has not been reached 
and the subject is still open to the District Magistrate. 

It is for the District Magistrate with the previous 
sanction of the Commissioner to require the Collector 
under s. 25-A (11 (b) of the Bombay District Police 
Act, to recover the amount of compensation deter- 
mined under the section in such proportions ns he 
may, with the like sanction, draw from all in- 
habitants of the area declared under sub-s. (1) (a) [it) 
or from any section or sections or class or classes of 
such persons and it is for the Government to deter- 
mine the same questions under s. 25 of the Act 
with regard to Police charges. A Civil Court can 
interfere only when the discretion is exercised in 
such a manner as to enable the Court to say that 
it is not an exercise of the discretion within tho 
meaning of these sections. 

Section 25-A of the Bombay District Police Act 
does not provide for any enquiry as to an order 
under sub-s. (l)(Mofthe section. ? The words "after 
such enquiry ns he deems necessary" are to be found 
in sub-s. 1 (a) and do not govern cl. (/>). 

The omission to hold an enquiry departmental^ 
arranged is not sufficient to vitiate a direction given 
by the District Magistrate under s. 25-A (1) (M. Tho 
provisions of a. 79 of the Bombay District Polico 
Act would condouo such an irregularity in the 
procedure. * 

An obligatory provision in a Statute cannot be 
allowed to bo ignored without adequate grounds 
There is nothing ins. 25-A of the Bombay District 
Police Act to suggest that no fresh order can be passed 
by the District Magistrate in accordance with the 
revision of his first order by the Commissioner The 
word “final" in sub-s. (4) of tho section does not mean 
that the District Magistrate can only make his order 
under that section once and for all. The use of the 
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jvurd ‘'final" merely excludes the jurisdiction of the 
Courts and not the power of the Commissioner or the 
District Magistrate toalter an order passed under the 
section. 

The finality provided for an order under s. 25-A 
fl. (!) of the Bombay District Police Act means to 
give a final effect to the ultimate order which the 
District Magistrate, with the previous assent of the 
Commissioner may, subject to the revision of the Com- 
missioner or in accordance with any such revision, 
pass. The clause is not intended to exclude the 
powers which by s. 21 of the Bombay General Clauses 
Act are included in a power to issue an order. 

If a charge for Additional Police levied under s. 25 
of the Bombay District Police Act is not a rate on 
property, it is a tax, however if may be described in 
the not iticat ion and is, therefore, within the powers of 
Government to levy under the section. Any objection 
to the form of such a notification is cured bv s. 79 of 
the Bombay District Police Act. 

The Courts are not concerned with whether Govern- 
ment or the District Magistrate have judged correctly 
the party who should pay the Police charge, or the 
amount of compensation under ss. 25 and 25-A of the 
Bombay District Police Act. provided the Government 
or the District Magistrate has exercised its or his 
judgment on the point. That is a matter left to 
Government under s. 25 and to the District Magistrate, 
with the previous sanction and subject to revision by 
the Commissioner, under s. 25-A. Section 25-A was not 
intended to permit the Court to enquire into the 
question as to who were the persons really responsible 
for the occurrences in respect of which the cess is 
levied. B Bhagchand r. Skcrktary of State for India, 
A. I. R. 1924 Bom. 1; 26 Bom. L. R. 1; 48 B.87 13 

ss. 80, 81. See Bombay Revenue Juris- 
diction Act, 1876, s. 4 13 

Bombay General Clauses Act (I of 1904), s. 21. 

See Bombay District Police Act, *890, s. 25 13 

S. 21— Notification under s. 25 of the Bombay 

District Police Act (IV of 1800), alteration in terms 
of , legality of. 

Section 21 of the Bombay General Clauses Act is 
intended to be of general application and applies to a 
notification issued by the Government under s. 25 of 
the Bombay District Police Act. It is, therefore, 
open to the Government to alter the terms and 
operation of a notification issued under the latter 
provision if minded to do so. B Bhac.chand r. Secre- 
tary of State for India, A. I. R. 1924 Bom. 1; 26 
Bom. L. R. 1; 48 B.87 13 

Bombay High Court Manual of Circulars, Ch. 
XXIII, r. 16. See Provincial Insolvency Act, 1920 

656 

Bombay Land Revenue Code (Act V of 1879), 

S. 84— Landlord and tenant— Denial of landlord's 
title — Forfeiture — Ejectment — Notice to quit, whether 
necessary. 

Where in the case of a tenancy to which s. 84 of the 
Bombay Land Rcvenu»*Code applies, the tenant dis- 
claims the landlords title, the tenancy is determined 
and the tenant is liable to ejectment without any 
notice to quit. B Vidyavaradhak Sangh Company v. 
Sangirimaldappa, 27 Bom. L. R. 1152; 49 B. 842; A. I. 
R. 1925 Bom. 521 614 

Bombay Pleaders Act (XVII of 1920), ss. 17, 

19 —Pleader and client —Death of Pleader pending 
proceeding— Fees, apportionment of. 
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c V. r u Ue u of l u he Provisions of sub-ss. (2; and (3) of 
s. 19 of the Bombay Pleaders Act, in the absence of 
any special agreement, a Pleader is not entitled to 
receive fees allowed on taxation between himself and 
his clients for his services until the final decree or 
order in the proceeding is passed. If a Pleader dies 
before such final decree o r order is passed or for any 
reason the engagement of his services by his clients is 
put an end to then the Pleader will only be entitled 
to ask the Court to award him proportionate fees on 
the basis of a quantum meruit. The Court in assess- 
ing the quantum meruit might be guided by the per- 
centages laid down by law for the regulation of costs 
between party and party but is not bound to adopt 
that guide where the circumstances of the case would 
render it unjust to do so. B Motilal Gopaldas v. 
Krisiinadai Gopai.rao, 27 Bom. L. R. 1156; A. I. R 
1925 Bom. 513 604 


Bombay Revenue Jurisdiction Act (X of 1876p 

S. 4, scope . of —Bombay District Police Act (I V of 

1890), ss. 80. 81. 

Section 4 of the Bombay Revenue Jurisdiction Act 
does not stand in the way of a suit in respect of a 
wholly illegal and unauthorized ces9or rate purporting 
to be authorized by a Government or a Public officer. 

Section 80 of the Bombay District Police Act refers 
to suits for damages against a Commissioner, Magis- 
trate, or Police Officer and has no application to a suit 
for an injunction restraining the District Magistrate 
from collecting a rate or tax illegally imposed by the 
Government or by the District Magistrate, nor does 
such a suit fall within the purview of s. 81 of the Act. 
B Bhagchand v. Secretary of State fo* India, A. I. 
R. 1924 Bom. 1; 26 Bom. L. R. 1; 48 B. 87 13 


S. 4 (f), scope of— Bombay District Police 

Act (IV of 1800), s. 25A. 

Government is not empowered by s. 25-A of the 
Bombay District Police Act to levy any cess or rate. 
Section 4 (/) of the Bombay Revenue Jurisdiction Act 
refers to a cess or a rate authorized by Government 
and not to a cess or rate authorized by the District 
Magistrate with the previous sanction of the Com- 
missioner such as is contemplated in e. 25-A of the 
Bombay District Police Act. 

Section 4 (f) of the Bombay Revenue Jurisdiction 
Act applies to a cess or rate which is legally 
authorized by Government. It does not apply to a 
case in which the legality of the order of the Govern- 
ment is questioned. B Bhagchand v. Secretary op 
State for India, A. I. R. 1924 Bom. 1; 26 Bom. L. R. 
1,48 B.87 13 


Buddhist Law, Burmese -Ecclesiastical— Pongyis, 
duties of— Participation in politics, whether per- 
m issible. 

Under the Burmese Buddhist Law it i9 the 
bounden duty of the laity to do their utmost to dis- 
courage pongyis from transgressing the bonds which 
the vinaya lays down for them and the rules which, 
l>v donning the yellow robe, they voluntarily promised 
to observe. And it is the bounden duty of a pongyi 
who desires to participate in party politics to put 
ofi the yellow robe and rc-assume the responsibilities 
as well as the privileges of ’ordinary civil life. 

Pongyis are subject to the laws of the land they 
live in. If they are dissatisfied with such law9 it is 
not for them to oppose the authorities but to move to 
other parts where the laws will be more congenial. So 
long as the civil laws are not in conflict with the rules 
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to be observed by monks they must be obeyed by 

‘k According to Burmnn Buddhist ideas he who dons 
the “How robe has one of two duties to perform .- 
(1) to practise austerities and meditation m order to 

.be a,.. - a—, •• £•'!“! 

Sangha and those who adopt the second as Panjatti 

S W 8 hena pongyi belongs neither to the Pariyatli nor 
to the Patibatti, he is no longer entitled to hve oothe 
offerings of the laity, nor to receive respect from them. 

^ In^a ttem p fin g"t o oppose the -dors of the executi^ 
a monk not only breaks his own pemoa law >>< 
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Burma Registration Directions, 46 (d) (I)— 

° Lease. See Tkassfku of Duopeuty Act, 1S6..s. 

Calcutta Municipal Act (111 of 1923), ss. 363, 
364 — Ifnari'fioribV-f luiUia.i- Proved mgs by Co - 

an* 'unauthorised build- 

GStt&£ 

1533; A. I. K. 1925 Cal. 1251 


an 

ed 


Palrutta Rent Act (III Of 1920), S. 2 (C) 

C Premises, whether include fans and 

of parties- Standard rent. whether ran be fixed 

including fixtures , . 

momc not Oiuj u.c.mo ...o r— . In the case of a demise it depends on the intention 

. example to the laity which is greatly to he lament I. ,h<. Mt urc of the agreement to 

. R Mavn'o. Tok e Kui'EROK, 3 R. 352; A.I.R. US* frl the same, whether such fixtures as 

.54; 26 Cr. L. J. 1622 fans an(l nr ,> intended to go with and to form 

- Inheritance— Hnapazon properly of last part of the premises or building demised. 

. ^ sv- 1 -. -l.'jj— ^ /iml fhtir rents WHpiv fins and lights are attached to the prennse3 

demised and are intended to b? used with them, they 

must be taken, according to the intention of the parties 
to be part of the demised building for Ihe purposes of 
the Calcutta Rent Act and it is open to he Rent 
Collector to fix a standard rent in respect of the 
premises which comprises these fixtures. C Barbau 
V. Debbxham, 42 C. L. J. 8 « , 30 C. '' . > * 


— — — i fine/ uutuv ****'*r“ r « . - 

marriage- Pubbaka children and their step-parents 
—Practice or decision of long standing eironcous 

— Dutu of Court. „ , 

By the Full Bench.— Where a Burman Buddhist, who 
has married more than once, dies leaving hnapa:on 
property of the last marriage, if there is an issue of the 
last marriage the step-child or cluldren collectively 
take one-eighth and the step-parent seven-eighths 
hut where there is no issue of the last marriage the 
former take one-sixth and the 1 T at ' er 1 ^ 9 v *‘ s R L ' l n 1 ‘ s ',, n F ! 
MaNtbix E i>. Mauxo Mausc, A. I. R. 1925 Rang. 310 
4 Bur. L. J. 189; 3 R. 549 

Inheritance— Orasa son— Death of jnotAer- 

. Re-marriage of father-Righl of son to claim -,th 
share of jointly acquired property, nature of-Ucatti 
of son-Right, whether heritable. 

Under the Burmese Buddhist Law whilst an orasa 
son cannot claim a ]th share of the property jointly 
acquired by his parents merely by reason of his 
mothers death, the re-marriage of his father gm* hun 
a right to claim the Jth share, which he would not 
have if his father did not re-marry. This right of the 
orasa son is a vested right and if the orasa son 
after acquiring this right dies before obtaining pos- 
session of his ith share, the right devolves ou h s 
heirs and legal representatives. R Ma b Mt.v v.^u 

PB LAY ' ... 3 MaSiage-Girl under 20 years-Parents, 

consent of, whether essential. . 

Under the Burmese Buddhist Law, except .in the 
case o£ widows and divorcees, a girl under -0 years 
cannot contract a valid marriage without the consent, 
either express or implied, of her parents or guardians. 
R Ma E Sbin v. Mo. Hla Min, A. I. R. 102r> Rang. .60, 
3 R. 455; 26 Cr. L. J. 1613; 4 Bur. L. J. 123 717 

Burden Of Proof— Landlord and tenant— Permanent 
tenure. See Muhammadan Law-Wakp 781 

Transfer of Properly Act, 1882, ss. 60, 61, 

62— Mortgages, several — Redemption— Consolida- 
tion— Contract barring redemption. Set Transfer 
op Property Act, 1882, ss. 60, 61, 62 613 

Possession. suit for— Title. 


In a suit for declaration of title and for possession 
the plaintiff must prove his own title and cannot suc- 
ceed on the mere finding that the defendant has no 
title. C Karuna Oharan Das v . Krishna Sundar 
Majumdar, A. I. B. 1926 Cal. 179 480 


ParrlAPe Of Goods— Goods consigned to Railway 
°cffiSV or “SS* iage-Freight paid at fired rate 

-Wagon used larger than that necessary— L onsignor, 
whether liable for additional freight. 

Where goods are consigned to a Railway Company 
for carriage and freight is paid according to the rates 
laid down in the Company s rules, the Company- has 
the right of re-measurement and re-calculation of the 
goods on the arrival of the goods at their destination, 
but this does not entitle the Company, when it has 
made a contract with the consignor to convey his 
goods at a particular rate on the amount of goods 
consigned, subsequently and without his knowledge 
to alter the entire basis of calculation merely because 
for their own convenience they have used for the 
conveyance of the goods a much larger wagon Ilian 
was actually necessary. In such a case the consignor 
is not liable to pav any additional freight by reason 
of a larger wagon having been used for the convey- 
ance of the goods. A Gclad Dm i\ G. I. 1’. Railway, 
KR 6A.C15Civ.;24A.L.J. 129; A. I. R. 1926 AIL 

146 99 

Goods consigned to Railway Company for 

carriage — Risk .Vote Form "A"- Loss of goods- 

Suit to recover damages— Burden of proof . 

Where goods are consigned to a Railway Company 
for carriage under Risk Note Form “A", the Company 
is absolved from any responsibility for loss of the 
goods owing to the bad condition of the consignment 
throughout the period of transit, and the period of 
transit commences from the time that the goods are 
received and are carried to the train. 

The question of onus is not the same m a ease based 
on the terms of a Risk Note in Form "A" ns it is in a 
case based on the terms of a Risk Note in Form “H”. 
The two indemnities are quite different in their effect. 
In a suit based on the terms of a Risk Note in Form 
“A” where it appears from the admission of the plaint- 
iff himself that there has been such loss or damage ns 
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is contemplated in the Risk Note, it is not necessary 
for the Railway Company to prove that there has been 
such loss. Pat Si'DHA Krishna JIukhkr.ii v. East 
Indian Railway Company Through Agent 7 P L T 
45 ’ 1 

Cause Of action accruing subs“quent to suit — Relief 
right to. See Contract Act, 1872, s. 72 906 

C, P. Tenancy Act (I of 1920), ss.11, 12, 13,14, 

1 05— Hindu Law \\ idow — H ill of property in - 
heritedby widow , validity of— Occupancy holding , 
dense of— Ejectment, suit for— Jurisdiction of Civil 
and Revenue Courts. 

A Hindu widow has only a restricted power of 
alienation over property which she has inherited 
from her husband. She has only a life-estate in 
such property and can make no disposition whieh 
would enure beyond her lifetime; much less she 
can make one which is to rome into operation after 
her death. 

A Hindu widow, therefore, who inherits an occu- 
pancy holding from her husband cannot make a 
testamentary disposition of it and thus defeat the 
provisions of s. 11 of the C. I\ Tenancy Act. 

The intention of enacting the law of tenancy in the 
Central Provinces was to recognize a tenant-right 
of a restricted character as regards its heritability, 
transferability and partibility under certain con- 
ditions and limitations; but it was never understood 
to carry with it the incident of devisabilitv by Will 
at the instance of the tenant. It is property in 
which the interest carved out is mere of a limited or 
personal character, than of a character conveying 
unlimited powers of disposition to the incumbent for 
the time being. 

Where a transfer is invalid, irrespective of the 
provisions of the C. P. Tenancy Act, the Act is not 
called into operation; there is nothing upon which 
it can fasten; there is no legal transaction for the 
consideration of the Revenue Otlicers. In such a 
case the intended transferee is not a transferee at 
all and if he enters upon possession under colour of 
the transaction his entry is a trespass at civil law 
and he can be ejected from the land by a suit in 
the Civil Courts. The jurisdiction of the Civil 
Courts to entertain such a suit is not ousted by 
anything contained inss. 12, 13, 14 and 105 of the 
C . P. Tenancy Act. N Sheodayal v. Ramprasad 247 

S. 37— Sir land— Person cultivating, status of 

- Lease of sir and khudkasht land— Landlord not 
taking part in cultivation— Lessee, ejectment of. 

The status of a person cultivating the proprietors 
sir land under s. 37 of the C. P. Tenancy Act is 
that of a sub-tenant and is not that of an ordinary 
or occupancy tenant. In spite of the fact that sir 
land was let out to a person along with other 
land under one set of conditions so as to con- 
stitute one holding the land is liable to be separated 
from the remainder of the holding and the landlord is 
entitled to a declaration that the | ereon in possession 
of the sir land is liable to he ejected on partition by 
Revenue Officers. 

If the malguzar has supplied no capital for or has 
not taken any part in the cultivation of the khud- 
Uasht land but has let it out on condition that he 
should be given half the produce, the contract is 
net that of a batai and the person cultivating becomes 
t be occupancy tenant thereof. N Goki-l v, Shyavlal- 
b inch, A. I. R. 1926 Xng. 3.5 76 


C. p. Tenancy Act-1 920-contd. 

—s. 49, applicability of—ilortgagt of sir land 

—t oreclosure before C. P. Tenancy .let of 1898- 
Compromise after Act-Occupancy righto in sir land, 
whether revived. 

The respondent took a mortgage from the appellant 
under which some part of the property in dispute was 
mortgaged by way of conditional sale.' He obtained a 
foreclosure decree on the mortgage which was made 
absolute before the coming into force of the C. P. 
Tenancy Act of 1898. Subsequently appellant brought 
a suit to have the foreclosure decree set aside. This 
suit ended in a compromise under which one portion 
of the property was left with the mortgagee as his 
absolute property and the other portion passed to the 
mortgagor free from the incumbrance. In the mean- 
time the C P. Tenancy Act of 1920 had come into 
force and the mortgagor contended that the mortgagee 
could not obtain actual possession of the sir lands 
which had been left to him under the compromise aa 
occupancy rights in the land vested in the mortgagor 
under s. 49 of the C. P. Tenancy Act : 

Held, (1) that under the foreclosure decree the mort- 
gagor had lost all interest in the mortgaged property 
and the mortgagee had become the absolute proprietor 
thereof and that the effect of the compromise decree 
was merely to vary the original decree and that it did 
not operate to revive the rights of the mortgagor re- 
garding the sir land which he had already lost; 

(2) tiiat, therefore, 8. 49 of the C. P. Tenancy Act 
had no application to the case. N Gopala v. Laxman- 
6INCH 162 

S. 105. See C. P. Tenancy Act, 1920,9. 11 

247 

— 8. 106— Saif for arrears of rent against 

trespasser— Jurisdiction of Civil and Revenue 
Courts— Plaintiff, admission of, that defendant is 
tenant , effect of. 

The jurisdiction of Additional Munsif9 or Sub- 
ordinate Judges who are Revenue Officers should be 
strictly confined to suits for arrears of rent under 
s. 106 of the C. P. Tenancy Act. Such an officer 
lias no jurisdiction to try a suit for rent brought 
against a defendant who is described as a trespasser. 

Where, however, during the pendency of such a 
suit, the plaintiff admits that the defendant is a tenant 
the admission converts the suit into one for arrears of 
rent under s. 106 of the C. P. Tenancy Act and gives a 
Revenue Officer jurisdiction to try it. The suit must 
be deemed to have been properly instituted against 
the defendant on the date of such admission and if 
this date happens to he after the coming into force of 
the C. P. Tenancy Act, the arrears can only be recover- 
ed for a period of three years. N Gaseshdas v. 
Harilal 279 

Cess Act (IX Of 1880), SS, 41, 93, )07-Landlord 

and tenant— Liability to pay cess, determination of 
—Cess valuation statement, entries in, value of — 
Jurisdiction of Civil Courts. 

The meaning of the provision contained In 6. 107 
of the Cess Act is that what is done under 
the Act is done only for the purposes of the Act and 
has no other effect on the rights of the parties. The 
section docs not in any way modify the conclusive 
effect given by s. 93 of the Act to the cess valuation. 

The question as to the liability of a tenant to pay 
cess has to be determined under s. 41 of the Cess 
Act and involves the question of the tenants status. 
It is not, however, his status under the Bengal 
Tenancy Act that is in question, but his status 
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under the Ces 9 Act and his liability under s. 41 of 
the latter Act must be determined according to the 
entries in the cess valuation statement and not 
■with reference to the entries in the Record of Rights. 
A Civil Court has no jurisdiction to interfere with 
the entries in the cess valuation statement. Pat 
Kbsho Prasad Singh i\ Ram Swarvf 621 


Charge- 

See Construction of document 


1000 


Chota Nagpur Tenancy Act (VI of 1908), ss. 
89,139, 258— Suit to recover possession of occu- 
pancy holding— Denial of title by defendant— Suit, 
whether cognizable by Civil Court— Order of Attes- 
tation Officer revised by Settlement Officer— Suit to 
set asidt order, whether maintainable — Ghatwali 
lands— Occupancy rights, whether can be acquired . 

Section 139 of the Chota Nagpur Tenancy Act con- 
templates a case where the relationship of landlord 
and tenant is admitted to exist between the parties. It 
does not contemplate cases whejc there is a dispute as 
regards title. 

A suit to recover possession of an occupancy holding 
on the allegation that the defendant denies the tenancy 
right of the plaintiff and has been asserting that the 
plaintiff has no right in the land in suit is not cogniz- 
able by the Deputy Commissioner under s. 139 of the 
Chota Nagpur Tenancy Act. The relationship of land- 
lord and tenant not being admitted, the section does 
not operate as a bar to the maintainability of the suit 
in the Civil Court. 

All orders whether by khanapuri officers or by 
Attestation Officers have to be made during the pre- 
paration of the draft Record of Rights and all such 
orders passed before linal publication of the Record of 
Rights are subject to revision under the provisions of 
B. 89 of the Chota Nagpur Tenancy Act. Where an 
order made by an Attestation Officer before the linal 

f ublication of the Record of Rights has been revised 
y the Settlement Officer under s. 89, the order is 
final and has the force and effect of a decree of a 
Civil Court and s. 258 of the Act operates to bar n 
BUit in the Civil Court to set aside the order. 

Occupancy rights cannot bo acquired in ghatwali 
lands. Pat Gobinda Bauri v. Kristo Sardar, A. 1. R. 
1926 Pat. 64 439 


“ SS. 214, 231, 258— Limitation Act (IX of 

1908) t Sch.I t Art. 05— Salt of holding— Suit to set 
aside sale on ground of fraud , nature of— Limitation 
applicable. 

Sections 214 and 258 of the Chotu Nagpur Tenancy 
Act do not create a right to institute a suit to set aside 
a sale of a holding held under the provisions of the 
Act. They bar the institution of such a 6 uit except on 
the ground of fraud or want of jurisdiction. The right 
to institute a suit to set aside a 6 ale is conferred by 
the general law and has been restricted by these sec- 
tions to the case of fraud or want of jurisdiction A 
suit, therefore, to set aside a sale of a holding held 
under the provisions of the Chota Nagpur Tenancy 
Act on the ground of fraud, is not a suit instituted 
under the provisions of the Act as contemplated by 
s.231 of the Act and consequently the period of 
limUaliou applicable to such a suit is not the one pro- 
vided by that section but the one laid down in Art 95 
of Sch I to the Limitation Act and begins to run from 
the date on which the fraud becomes known to the 

R &T.u7 N ‘“ m Sl ™ '• ““ss 


Cltyof Bombay Municipal Act (III of 1888), 
s.63 (x). Sec Land A^rism-v Act, 1894, ss. (i 13 J 

695 

Civil Procedure Code (Act V of 1908), ss. 2(2) 

■a), 47, 104(2 , 0 XXI, rr. 89,92, 0 . XLIII, 

r. 1 (j) — Second iiji/ioi/ from appellate order setting 
aside execution sale. 

An order under s. 47, C. P. which is an adjudica- 
tion from which .in appeal lies as an appeal from an 
order, is excluded from the definition of a decree under 
sub-cl. '.2t w • of s. 2, C. I’. Therefore, under s. 101, 
cl. l2). C. P. 0.. no second appeal lies from an order 
passed under 0. XXI, r. 02, against which an appeal 
lies under O. XLIII, r. 1 (J i, C. P. C., even if the 
auction-purchaser happens to be decree-holder. C 
Baxshiuapax Mandal e. Chh.ap.vaxt Linn, 42 C. L. J 
17C 228 

S. 9 —Bengal Village Self-Government Act 

(V of 19 Ip), s. ol— Election, suit to set aside— 
Applicability of section. 

Section 51 of the Bengal Village Self-Government 
Act does not debar a suit contesting the validity of an 
election in a Civil Court. Such a 'suit can be" heard 
by a Civil Court under s. 9 of the C. P. C. C 
Nasawddix Manual v. Anath Math Ciiowpiiprv 52 C 
943; A. I. R. 1926 Cal. 279 7 0 0 " 

S. 11, liE5 JUDICATA. 


See C. P. C., 1908, (). 11, a. 2 62 2 

Sec Kxecotiox or deckel 83 

— S. 11 — Co-defendants — Question decided 

between co-defendants in previous suit after contest. 
The parties to a suit were both impleaded as 
defendants in a former suit and in their pleadings 
in that suit contended with each other on a question 
of relationship, the decision of which was involved 
in the relief given to the plaintiff in that suit: 

Held, that the decision in the previous suit on the 
question of relationship operated ns res judicata 
betweeu the parties to the subsequent suit. LMehk 
Dad «• Mohammad Ah Shah, A. I. K. 1925 Lnh. 431; 7 
L. L. J. 195 250 


S, 11 -Question of title decided between 
pa rites— Itedempt ion of property by plaintiff during 
pendency of previous suit— Dispossession— Suit to 
recover possession, whether maintainable. 

Defendant obtained a decree for possession of cer- 
tain property against the plaintiff as reversioner to 
the estate of one B. During the pendenev of that 
suit plaintiff obtained a decree for redemption of that 
property from n mortgagee and obtained possession 
thereof. He \yus subsequently dispossessed bv n 
transferee of the defendant and brought a suit to 
recover possession of the property: 

Held, that the decision in the previous suit on the 
question of title operated as res judicata between tho 
parties and that the plaintiffs' suit must, therefore, 
{“■•O ^hondai W|SKK <’• Ram Prasad Misbk, 2 0 W 
N. <10; A. L R. 1925 Oudli 007 5g 9 - 


, , S- V,,, J f; 6 —Set-off, legal or equitable, 

plea of, whether abl iga tonj-Cou nte r-cla ini , cause 
of action on, whether cun be split up- Partial 
satisfaction by reduction of plaintiff's claim-Suit 
on balance of claim. 

U nul ^ dcr ,in obligation to plead n 
n' e f i or k e . qui ' able > ? U(1 to omission to do so 

SpcStofit b hua rcm br “ siug a in 
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In a suit by an ageut against a principal for 
recovery of advances in respect of purchases of certain 
goods on behalf of the principal, the defendant is not 
bound to plead byway of set-off a claim for damages 
for an unauthorised sale of other good?. If the 
plaintiff gives the defendant credit for a lesser price 
than that actually realized by him in respect of the 
unauthorised sale of goods, a separate suit by the 
principal for the balance due on his claim is' not 
barred by res judicata. M Sitrame Govinda Kao r. 
Asugoda Matada Rudrayya, (1925) M. W. N. 228; 4!) 
M. L. J. 14; A. I. R. 1925 Mad. 830 4 6 5 


S. 11,0. XLI, r, 27 — Rent suit - Finding as 

to title. 

One of the issues decided in a rent suit was whe- 
ther a certain portion of the land in dispute did or did 
tot belong to a certain person. The same question 
arose between the same parties with regard to the 
asme lands in a subsequent suit : 

Held, that the decision in the previous suit oper- 
ated as res judicata. C Nabin Chandra Kapali v. Goir 
Mohan Mistiri 756 

S. 15 — Jurisdiction of Court— Suit lying in 

Court of loner grade— Higher C*>urt, whether can try 
— Valuation by plaintiff. 

Section 15 of the C P. C. is imperative, but it is 
imperative only on the suitor, who is bound to bring 
hi9 suit in the Court of the lowest grade. The section 
is not imperative on the Courts, and does not deprive 
a higher Court of jurisdiction to try a suit that should 
have been brought in a Court of a lower grade. 

The valuation put by the plaintiff prima facie 
determines the jurisdiction of the Court unless the 
suit is obviously over-valued and such over-valuation 
is mala fide. R Maung Sit Paing v. Malng Tun, A. 
I. R. 1925 Rang. 278; 4 Bur. L J. 104 728 


SS. 24, 115— Case, transfer of— Notice to 

other side, absence of— Illegality— Revision. 

A District Judge has no jurisdiction to make an 
order transferring a pending suit from one Court to 
another at the instance of a party without giving 

notice to the other side. . 

A revision is competent against an order of a 
District Judge transferring a pending suit from one 
Court to another at the instance of a party without 
(f \ vine notice to the other side. A Dkmello r. New 
Victoria Mills Co. Ltd., 23 A. L. J. 948; L. It. ('» A. 
555 Civ.; A. I. R. 1920 All. 17 287 

- s. 35— Costs— Discretion of Court— Appellate 

Court, whether can interfere. 

An Appellate Court has no jurisdiction to interfere 
with the exercise of the discretionary powers of the 
Trial Court as to the award of costs. C Rakhai. 
Chandra Mondal v Golr Gopal Dutta, 42 C. L. J. 
137 * A I. R. 1925 Cal. 1085 486 

' — C 35 —Costs— Discretion of Court— Inter- 
ference by Appellate Court. . 

The matter of costs is discretionary with the Trial 
Court and the High Court will not interfere in 
annual with an order as to costs unless it is plainly 
irregular and contrary to principle. O Gobind Prasad 

I k 5b * S.NOM, A. 1. R. 1926 Oudh 35 577 

Si 47 . See Presidency bn all Cause Courts 

Vct 188*^ s. 41 509 

1 1 ^ s " 47 —Partition suit— Decree allotting 
separate properties to each party— Subsequent suit 
l,i obtain possession of properties allotted, whether 
barred— Defendants, position of— Court- fee, whether 
payable by ' defendant in partition euil. 


Where a partition decree merely directs the separa- 
tion of the shares of the plaintiffs in the suit and 
leaves the shares of the defendants joint amongst 
themselves, the defendants cannot execute the decreo 
and there is nothing to prevent them from bringing 
a fresh suit for partition of the lands jointly allotted 
to them. Where, however, in such a suit a partition 
takes place between all the parties thereto and shares 
are allotted to each, the defendants are also in the 
position of plaintiffs and in regard to the properties 
allotted to them they are in the position of decree- 
holders and can obtain possession of such properties 
by execution of the decree. A separate suit by any 
of them to obtain i>ossession of the property allotted 
to him would be barred by the provisions of s. 17 of 
the C. P. C. 

In a partition suit a defendant has merely to ask 
for his share of the properties in suit to be separately 
allotted to him and it is then open to the Court to 
order the shares of the defendants to he separated as 
amongst themselves. The decree that is finally drawn 
up in a partition suit lias to be stamped as an instru- 
ment of partition under the Stamp Act and, except the 
stamp duty levied on the decree, no other duty as 
Court-fee is payable by the defendants in such a suit. 
Pat Hemchandra Maiito v. Prem Mahto, (1925) Pat. 
330 7 3 9 


S. 47 —Representative," meaning of— 

Mortgagee , whether representative of judgment-debtor, 
A person affected by a decree is a representative of 
the judgment-debtor within the meaning of the term 
as used in s. 47 of the C. P. C. Therefore, a mortgagee 
of a patni taluk is a representative of the patnidar 
against whom a decree for rent of the patni has been 
obtained and is competent to challenge the execution 
of the decree. C Hari Mohan Dalal v, Puresdra 
Nath Chocdhlry 955 


SS. 47, 73— Partnership decree— Question in 

execution between decree-holders— Section 1*7, appli- 
cation of— Orders under s. 73, whether appealable. 

A question raised in execution between parties to a 
partition suit, in whose favour the decree has been 
passed, is a question raised between the parties to 
the suit within s. 47, C. P. C\, notwithstanding that 
all the parties are in the position of decree-holders. 

All orders passed under s. 73 of the C. P. 0., if 
passed between parties to a suit, fall under s. 47 of 
the Code and are appealable. M Ayisa Bovi Ammalv. 
Sokara Bool, 49 M. L. J. 375; 22 L. W . 740; A. I. R. 
1925 Mad. 1265 869 

ss. 47, 104 (2). See C. P. C., 1908, s. 2, cl. 

2(a) 228 

S. 47, O. XXI, IT. 95, 97, ^-Decree- 

holder purchaser— Application undtr r. Vo 

Obstruction- Order referring applicant to sud— 
Claimant obstructor parly to suit— Order, whether 
appealable— Separate suit, maintainability of. 

In execution of a decree on a mortgage, the plaint- 
iff purchased the property himself, but was obstruct- 
ed by a prior purchaser (a party to the suit) in exe- 
cution of a money-decree obtained against the mort- 
gagor. Two vears thereafter, he again applied lor 
delivery under O. XXI, r. 95, C. P. 0., but the Court 
"referred to him to suit" under the mistaken impres- 
sion that the petition was under r. 97. The decree- 
holder without appealing liled a suit: -nun 

Held, (1) that the matter arose under s. 4/, C. I. Um 
and, therefore, the plaintiff ought to have appealed 
and a separate suit did not lie; 


M 90] 

Civil Procedure Code— 1908— contd. 


GENERAL INDEX. 


1071 


^2) that the suit having been misconceived ufc initio, 
the plaintiff was not entitled to ask in second appeal 
that the suit should he convert'd into an execution 
proceeding. 

Where claim proceedings under 0. XXI, C. 1*. C- 
fall also under s. 17, r. 103 of 0. XXI docs not prevent 
an appeal against an order therein as it falls under 
8.47 of the Code. But the two remedies are nut 
concurrent, so as to entitle a party to proceed at his 
option either by a suit or by way of appeal; the pro- 
cedure under s. 17 and that under O. XXI. r. 103 are 
not cumulative. 

Under s. 47 (2b 0. 1\ t\, the Court is at liberty to 
treat a proceeding under the section as a suit or a 
suit as a proceeding but subject only to any objection 
as to limitation or jurisdiction. M Pachaiawa Ciir/m 
v. Veskatachahlak, (1925) M. \V. X. 577; A I. K. 1925 
Mad. 1198 952 


Civil Procedure Code-1908— contd. 

application f«.*r exeeuti..fi to tin* Court, before the 
assets are actually received. 

An application f< r ati:;* hnirnt under s. 40 of the U. 
P. C. cannot be regarded as an ap| livativii for execu- 
tion. C Kasiwar De r. Aswis: Ki. mar Pal, A. I. K. 
1926 Cal. 249 . 527 

S, 80— Suit aya . ust Secretary -•/ State and 


S. 48, application of-— Execution of decree— 

Decree passed before operation of Code. 

Section 48 of the 0. P. C. of 1908 prescribing a period 
of 12 years for execution of a decree applies to an 
execution application made after the operation of the 
said Code, notwithstanding that the decree itself was 
passed under the old Code of 1882, wherein there 
was no such bar of 12 years, A Began Sultan v. 
Sarvi Began, 23 A. L. J. 977; L. R. G A. 582 Civ.; A. I. 
R. 1926 All. 93 2 74 


S, 50, See Limitation Act, 1908, Sen I, Art. 

182(5) ’ 1050 

■ — — SS, 66, 2 (14)— Sa/c by Receiver with ap- 
proval of Court, whether sale under decree or order 
— Sale certificate , whether nectssary— Section 66, 
applicability of. 

Section 66 of the C. P. C. refers only to a case 
where there has been a sale in execution of a 
decree. 

A sale by a Receiver with the approval of the 
Court is not a 6ale in pursuance of any decree or 
order of the Court and in the case of such a sale the 
Court does not grant a sale certificate nor does it 
Confirm the sale. Section G6 of the C. P. C. has no 
application to the case of such a sale. A Narain Das 
v. Ram Chandra, L. R. 6 A. G10 Civ.; 24 A. L. J. 26; A. 

I. R. 1926 All. 124 116 

S. 73 — Partnership decree in favour of some 

partners— Decree transferred at instance of one 
decree-holder to another Court— Realisation of axsete 
— Rateable distribution. 

Where in a partition Buit, a decree is passed for 
payment of certain amounts by ore of the partners 
to the others, and one of the latter realizes a certain 
amount on having the decree transferred to another 
Court, the other decree-holders are not entitled to 
claim rateable distribution, without the decree having 
been transferred at their instance to the said Court. 

M Ayisa Boyi Aumal v. Sokara Booi, 49 M. L. J. 375; 

22 L. W. 740; A. I. R. 1925 Mad. 1265 8 6 9 

38, 73, 46— Rateable distribution of assets— 

Attachment of property , whether entitles decree-holder 
to share— Procedure- Execution, application for. 

A mere attachment of property after judgment is 
not sufficient to entitlo a decree-holder to share in 
the rateable distribution of assets in the hands of the 
Court. 

In order to entitlo a decree-holder to share in the 

rateablo distribution of assets in the hands of the speak, warped the mind of 'the Jud K oVu"ns toTarlw 
Court it is necessary that h« should make a formal to a wrong conclusion. The wurd^decisioiT jfi 


Public OlHcer -Injunction, suit for— X ••tier, whether 
necessary —Suit instituted before expiru of jeriod of 
notice, maintainability of— Bombay District Police 
Act ll V of i. 

Per Shah, •/.—The rule contained in s. SO of the 
C. P. C. is a rule of pr«H*etliirc and does not affect in 
any way the cause of action or t he rights of the 
parties. Where the cause of action requires an 
immediate remedy by way of injunction the Courts 
have power to entertain the suit before the expiry of 
two months specified in the section, where they are 
satisfied as to the need of un immediate remedy by 
way of prevention of the wrong complained of. 

Where a class of persons is taxed heavily and the 
payment of the tax is about to be enforced by 
measures which would cause serious apprehension in 
the minds of the persons taxed that irremediable 
damage might be caused to their business unless the 
enforcement of the orders imposing the tax were 
stopped at once, the remedy by way of injunction is 
appropriate and necessary to safeguard their interests, 
and in such a case the suit might he entertained even 
if instituted before the expiry of the peiiod limited 
in s. 50 of the C. P. C. 

Section 81 of the Bombay District Police Act pro- 
vides an additional remedy which the party concerned 
may follow but it does not bar a suit, which it may 
be otherwise open to the party to file. 

Per Kemp, J.— So far as a suit against the Secretary 
of State is concerned the words of s. SO of the C. 
P. C. are imperative and make no exception in the 
case of suits for an injunction and a Court of Law 
is not entitled to graft on to the plain wording of 
the section a qualifying clause oxcepting suits for an 
injunction from the operation of the section. Relief 
by way of injunction is a kind of relief which 
must have been in the contemplation of the framers 
of the Code when the section was drafted and re- 
drafted. It makes no difference that the injury 
apprehended is immediate or irreparable. No suit 
may be instituted against the Secretary of State 
until the expiration of tho two months’ notice 
required bv the section. 

Where, however, a suit is for an injunction against 
a public servant in respect of a threatened act, tho 
section has no application and no notice is necessary 
under the section before the institution of the suit. 
B Bhagchand r. Srcretary of State for India A I R 
1924 Bom. 1; 26 Bom. L. R. 1; 48 B. 87 13 

s. 99. See Partition Act, 1893, s. 4 121 


S. 104 (2). See 0. P. C., 1908, ss.2,cl. (2) 

(a). 47, 104 (2) 228 

. 105, O, IX, r, 13 —''Affecting the decision" 

m s. 106, meaning of. 

The expression “affecting the decision” in s . 105 of 
the 0.1*. C. signifies that there 1ms been at work 
something which has iniluenced the Judge in tho 
mental process of arriving at his decision that the 
error defect or irregularity in tho order, has, goto 
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section must, therefore, be taken to mean decision 
upon the merits. 

An order setting aside an ex parte decree cannot 
be said to affect the decision of the suit within the 
meaning of s. 105 of the C. P. C. 

Per Daniels , J.— Many things may affect a decision 
besides the reasons given by the Judge in his judg- 
ment. Where a suit has been finally decided but an 
illegal order is subsequently passed setting aside the 
decision with the possible result that the case is heard 
over again and decided in the opposite way, it cannot 
be said that the error committed in restoring the case 
has not affected the ultimate decision. An illegal 
order, and by consequence the illegality committed in 
passing that order, affects the decision of the case 
within the meaning of s. 105 of the C. P. C.. if the 
order passed is one but for which the decision might 
have been other than it was : 

Ilthi, by the Division Bench, (Sulaiman and 
Daniels, An Appellate Court has no juris- 

diction to set aside an cx pane decree outside the 
provisions of r. 13 of 0. IX of the C. P. C. A Ram 
Sarcp v. Gaya Prasad, A. I. R. 1925 All. CIO; L. R. G A. 
601 Civ; 24 A. L. J. 56 * 180 

s. 109, See C. P. C., 1908, Sen. II, Para. 1 

904 

$, 109— Limitation Act ( IX of 1008), s. 5 

— " Final order," meaning of— Appeal— Order 
granting extension of time— Appeal to Privy Council, 
whether competent. 

A final order within the meaning of s. 109 of the 
C. P. C. is an order which finally decides any 
matter which is directly at issue in the case in 
respect of the rights of the parties. 

An order extending the time for presenting an 
appeal under s. 5 of the Limitation Act is not a 
"final order” within the meaning of s. 109 of the C. 
P. C., and is not, therefore, open to appeal to the 
Privy Council. Pat Pereira v. Past Indian Railway, 
A. I. R. 192G Pat. 102; 7 P. L. T. 256 7 2 3 

. ss. 109, 115— Order passed in revision, 

whether passed “on appeal"— Appeal to II is Majesty 
in Council, whether competent. 

An order passed by the High Court in the exercise 
of its revisional jurisdiction is not an order passed "on 
appeal” within the meaning of cl. (a) of s. 109 of the 
C. P C. Such an order may, however, be open to 
appeal to His Majesty in Council under cl. (c) of the 
section, if it is shown that the case is a lit one for 
anneal. A Suraj Singh v. Piiul Kumari, 23 A. L. J. 
997 904 

S. 109(C), 0. XLVII, r. 7— Review, decree 

passed on— Appeal to Ilis Majesty in Council, leave 
for, when to be granted. 

Where a decree passed by the High Court is of 
such a character that if it had been passed by a 
Court subordinate to the High Court no appeal 
ug iinst it would have been permissible to the High 
(3ourt, leave will not be granted under s. 109 (c) of Die 
(\ P. C. for an appeal to His Majesty in Council 
against the decree. 

Where a decree is pussed by the High Court on 
review, leave to appeal against the decree to the Privy 
Council under s. 109(c) of the C. P. C. will not be 
granted unless the decree is open to objection on some 
ground recognized by r. 7 of 0. XL^ II of the C. P. C. 
O Jagmohan Singh v. Sul o Manual Singh, A. I. R. 
1826 0udhl7 332 


Civil Procedure Code-1 908--contd. 

— — S.110— Leave to appeal to Privy Council— 
Substantial question of law— Sufficiency of evidence 
to prove custom-Difference of opinion. 

Although the question whether the evidence pro- 
duced to establish a custom is sufficient is a question 
of law, it is not a substantial question of law within 
the meaning of s. 110 of the C. P. C., i. c., a question 
of law in respect of which theie may be a difference of 
opinion. N Jaoeshwar Tukaram v. Pandcrang 


270 

S. 115. 

See C. P. C., 1908, s. 24 287 

See C. P. C., 1908, O. IX, r. 13 1042 

See C. P. C., 1908, O. XXI, r. 89 9 6 3 

See C. P. C.. 1908, O. XXXIII, r. 1 949 

See C. P. C., 1908, O. XLI, r. 23 426 

s, 115— Election rules— Interference by High 

Court. See Election Petition 1055 


S, 115— Criminal Procedure Code ( Act V of 

1898), ss. h76,i76B— Government of India Act, 1915, 
(J <£• 6 Geo. V, c. 61), s. 107— Penal Code (Act XLV 
of I860), ss. 193, h? 1— Bengal Tenancy Act (VIII 
of 18S5\ s. i0— Proceeding for 'commutation of 
rent instituted in Revenue Court— Apjdication to 
prosecute petitioner for forgery, refusal of- Appeal 
to Collector— Complaint by Collector— Appeal to 
Com m issi o ne r, wh ether com pete n t — Re vis ion— II igh 
Court, power of, to interfere- Question, whether must 
be finally determined in Revenue proceedings— 
Refusal of Revenue Court to determine question— 
Denial of right of fair trial— Superintendence, power 
of, exercise of. 

Petitioner tiled an application for the commutation 
of his rent under s. 40 of the Bengal Tenancy Act 
before the Sub-Deputy Collector and tiled a patta 
alleged to have been given to him by the opposite 
party in support of his application. The opposite 
party contended that the patta was a forgery and 
asked the Court to direct the prosecution of the peti- 
tioner for an offence under ss. 471 and 193 of the Penal 
Code, but the Sub-Deputy Collector after enquiry 
refused the application. The opposite party moved 
the Collector on appeal and that officer set aside the 
order of the Sub-Deputy Collector and made a com- 
plaint against the petitioner under ss. 471 and 193 of 
the Penal Code. The petitioner thereupon appealed 
to the Divisional Commissioner who held that no 
appeal lay to him and rejected the appeal. On an 
application for revision being made to the High 
Court : 

Held, (1) that the Collector was acting as a Revenue 
Court and was exercising judieiul powers in setting 
aside the order of the Sub-Deputy Collector and was, 
therefore, subject to the superintendence of the High 
Court and his order was revisable under 8. 115 of the 
C. P. C. ; 

(2) that the Court also hud jurisdiction to interfere 
under s. 107 of the Government of India Act ; 

(3) that the Commissioner had jurisdiction to hear 
the appeal preferred by the petitioner against the 
order of the Collector and to set aside that order if 
necessary. 

Section 470-B of the Cr. P. C. contemplates that if 
an Appellate Court sets aside the order of the Original 
Court, the party prejudicially affected by the order of 
the Appellate Court has a right of appeal to the Court 
to which appeals from such Appellate Court ordinarily 
lie. 



1073 


GENERAL INDEX. 


Vol. 90] 

Civil Procedure Code— 1908— contd. 

When a criminal offence is alleged to have been 
committed in the course of a revenue or civil proceed- 
ing, the rule is that the facts upon which the criminal 
offence is founded should, as far as possible, be finally 
determined in the Civil or Revenue Court before a 
prosecution in respect of the criminal offence is com- 
menced. The refusal of the Revenue or Civil Court to 
try out the proceedings in which the criminal offence 
is alleged to have been committed materially affects 
the criminal proceedings and amounts to a denial of 
the right of fair trial. In such a case the High Court 
is competent to interfere with the order directing the 
institution of criminal proceeding under s. 107 of the 
Government of India Act. Pat Fa t mi. ah R.u r. 
Emfbrok, 20 Cl. L. J. 1565; A. 1. R. 1926 Pat. 25; 7 P. 
L. T. 190 445 

S. 115 — Jurisdiction, derision ax to— Appeal 

— Revision, whether lies. 

An appellate judgment deciding, even if erroneous- 
ly, that a Court of first instance had jurisdiction to 
hear a suit, is not open to revision hv the High Court. 
LBhooi LalTrtkam Lal v. Amah Nath Lajpat Rai, 2 
L. C. 133; A. I. R. 1926 Lah. 47 1042 

S, 115 — Question of fact— Error of law— 

Revision— Interference by High Court 
The High Court will not ordinarily interfere with a 
finding of fact in revision. 

Where a Court has jurisdiction to decide a question 
of law, the mere fact that its decision is erroneous ia 
no ground for interference in revision. 

The question whether the deatli of one of tho 
arbitrators to whom a dispute had been referred for 
decision renders an award made by the remaining 
arbitrators invalid, is a question of law, and the mere 
fact that this question is decided erroneously by a 
Court having jurisdiction to decide it will not render 
its decision open to interference in revision. O 
Gajadiiar V. Aulad Hisain, A. I. R. 1926 Oudh 80 

373 

S. 115— Return of appeal for presentation 

to proper Court— Refusal to exercise jurisdiction— 
Revision. 

An application for revision lies against an order of 
a Court returning an appeal for presentation to the 
proper Court, and thus refusing to exorcise jurisdic- 
tion. LGhulam Sarwak v. Ghulam Mustafa, A. I. R. 
1925 Lah. 479; 7 L. L. J. 2S5 603 

8, IIS — Security found insufficient— Revision, 

whether entertainqblc. 

No revision can be entertained on the mere ground 
that the Court acted wrongly in considering a certain 
security offered by the applicant to he insufficient. O 
Jaidat Sinoh v. Ualdbo Singh 1051 

s. 115, O. VII, r, 10, O.XLIII, r. 1 (a>- 

Ordtr returning plaint for presentation to proper 
Court— Appeal- Appellate Court deciding that Trial 
Court had jurisdiction— Error of law— Revision, 
whether lies. 

An error of law furnishes no ground for revision. 
Where on an appeal from an order directing that 
a plaint should be returned for presentation to a 
proper Court, the Appellate Court decides that tho 
Trial Court had jurisdiction to entertain the suit, its 
decision is not open to revision inasmuch os even if 
it is erroneous, it is a mere error of law committed 
by a Court which had jurisdiction to decide the 
matter. O Haidri Khanam v. Aiiwap All, A. I. R. 1926 

QiuMl 430 


Civil Procedure Code- 1908-rontd. 

S« 11 5, O. IX, r. 13 -Ex parte decree, appli- 
cation to set aside— Appeal— Appellate Court setting 
aside ex parte decree— Sufficient cause, absence of 
— Revision, whether lies. 

Pe: Curiam.— The High Court can interfere in 
revision with an appellate order directing the setting 
aside of an e.r pane decree whore the applicant lias 
not shown sufficient cause under r. 13 of O. IX of the 
C. P. C. . , 

Per Lindsay, J.— Where there is an independent 
proceeding arising out of a case, such as a proceeding 
to set aside an ex parte decree, for which the Legis- 
lature lias provided an independent remedy or a 
different procedure, such proceeding may be a case 
within the meaning of s. 115 of the C. P. C. A Raw 
Sarcp r. Gava Prasad, A. I. R. 1925 AH. 010; L. It. 6 
A. G01 Civ., 24 A. L. J. 50 180 

S. 115, O, IX, r. 13— Ex parte decree— 

Application by one of several defendants to set aside 
decree— Decree, whether can be set aside as against 
all defendant*— Revision— Interference laj High 
Court. 

The general rule is that an ex parte decree should 
be set aside only as against the party making an ap- 
plication to set aside the decree. Under the proviso 
to r. 13 of O. IX of the 0. P. C., however, the Court 
has power in a case in which the decree is of such a 
nature that it cannot be set aside against the applicant 
only, to set it aside against all or any of the other de- 
fendants also. Where a Court acting under this pro- 
viso sets aside an ex parte decree not only against 
the defendant applying to set it aside but as against 
all the defendants, the High Court will not interfere 
with the order in revision. 

Where a person alleging himself to lie the repre- 
sentative of a mortgagee obtains a decree for foreclo- 
sure as against the mortgagor and also against a rival 
claimant to the mortgagee right, the decree against 
the latter being ex parte , and the decree is set aside at 
the instance of the latter, it should also bo set aside as 
against the mortgagor, inasmuch as if the decree is 
allowed to stand as against the mortgagor but is set 
aside as against the rival claimant, this might 
result in the mortgagor being compelled to pay 
the amount of the mortgage twice over. O Deri 
Ciiarax v. Deo Mckhi, 2 O. W. N. 702; A. I. R. 1925 
Oudh 621 272 

S, 115, O, XXIII, r. 1— Withdrawal of suit- 

inability to produce evidence— Revision. 

The High Court can interfere on the revision side 
with an order passed under O. XXIII, r. 1 of tho 
C. P. C., where that order proceeds on grounds other 
than those laid down in the rule. The words “other 
sufficient ground" in the rule are ejusdem generis 
with the grounds mentioned. 

An order granting leave to withdraw a suit with 
liberty to bring a fresh suit on the ground that tho 
plaintiff had been unable to produce sufficient evi- 
dence to prove his case within the time allowed is 
without jurisdiction and can be set aside in revision. 
L Ibhar Das v. Lal Singii, A. I. R. 1925 Lah. 497; 2 L 
C. 151; 7 L. L. J. 290 632 

s. 115,0. XLlll, r, 1 (a), 0. VII, r, 10- 

Order directing return of plaint for presentation to 
proper Court - Appeal , dismissal of— Revision 
whether lies. 

Where on an appeal against an order directing the 
return of a plaint for presentation to the proper Court 
the Appellate Court upholds the decision of the Trial 
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Court, it cannot be said to have exercised its jurisdic- 
tion illegally or with material irregularity and its 
order is not open to revision. The order of the Trial 
Court, however, in such acise, if erroneous, maybe 
revised by the High Covrt in spite of the fact that an 
appeal against that order has been dismissed by the 
Appellate Court, and if the order of the Trial Court is 
set aside by the High Court, the order of the Appellate 
Court necessarily falls to the ground with it. A 
Bisheshar Prasad v. Raghudir. L. R. G A. 255 Rev ; 24 
A. L. J. 83; A. I. R. 1926 All. 58 353 

S. 1 51— Decree for possession conditional on 

payment into Court within certain period —Payment 
beyond period prescribed — Inherent power of Court 
to extend time— Review. See C. P. C., 1908,0. 
XLVII.r. 1 79 

S. 151 —Evidence Act (I of l$72) t s. It >7 — 

Inadmissible evidence, decision based on— Remand, 
power of. 

Where an Appellate Court has relied for its deci- 
sion upon a document which is inadmissible in evi- 
dence, a Court of Second Appeal would be justified in 
remanding the case for decision to the Appellate 
Court with a direction to exclude that document from 
its consideration. LHkm Raj v. Nihal Singh, A. I. R. 
1925 Lah. 506; 7 L. L. J. 352 678 

0. I, rr. 1, 3, O, II, r, 3 —Joinder of parties 

and causes of action— "Same act or transaction' 
— Partnership-Suit fur dissolution of main and 
bra nch fi rms — .1/ u l i if a riousness. 

A suit for dissolution and winding up of a firm and 
its branch firm which consists of certain additional 
partners, who have no interest in the main firm, is 
bad for multifariousness. 

Order 1, rr. 1 and 3 of the C. P. C., apply to ques- 
tions of joinder both of parties and causes of action. 

I’ndcr the present C. P. C. a plaintiff may not 
only join different causes of action against the samo 
defendant or the same defendants when such defend- 
ants are jointlv interested in all the causes of actions, 
as provided in O. II, r. 3. C. P. C.. but he may also 
join different causes of action against different defend- 
ants provided he is able to bring his case within the 
purview of O. 1, r. 3, C. P. C., under which it is 
necessarv not merely to show that a common ques- 
tion of law or fact would arise but that the right to 
relief in each case arises out of the same act or trans- 
action or series of acts or transactions. 

Ordinarily in a suit for settlement of accounts of a 
dissolved partnership and of any sub-partnership in 
which there are additional partners, the act or series 
of acts which give rise to relief for settlement of 
accounts of the main partnership are not the same as 
those which give rise to the relief for settlement of 
accounts of the sub-partnership. Though some of the 
evidence in support of the plaintiffs contention may 
be common to both the causes of action.it does not 
therebv follow that there is a common question of 
f ict involved in the two causes of action. S Jethanand 

r . Chktumal , t . 970 

0. I, r, 3- Multi fanousness. 

\ suit by a plaintiff under s. 13 of the Survey and 
Boundaries Act of 1897 to set aside an order of the 
Survey Officer that certain plots of land in the 
possession of the various defendants are not within 
li. boundaries of the plaintiff s village is not bad for 
m nl lif a riousness. M Govinda Krishna Yachanura v. 
Hkimvasa Ramacharlu, 49 M. L. J. 42d; (1925) M. W. 
N. 629; A. I. R. 1925 -Mad. 1237 748 


Civil Procedure Code -1908- contd. 


0. I, rr. 6, 9, 10 (2). See Landlord and 
TENANT 211 


— 7 0. I, r. 10, S. 11 5— Addition of parties— 
M isjoinder of parties and causes of action— Revision. 
The addition of a party under 0. 1, r. 10, C. P. C., 
is ordinarily a matter within the discretion of the 
Court trying the suit, and an erroneous exercise of 
discretion in a matter of procedure should not be 
regarded as something done illegally in the exerciso 
of the Court’s jurisdiction under s. 115, C. P. C. 

Where, however, the addition of a person as a 
party results not only in a misjoinder of parties but 
of causes of action as well, a Court of Revision should 
interfere. M Mijrugappa Ciikttiar v. L. K. S. S. 
Firm, A. I. R. 1920 Mad. 135 721 

0. II, r. 2, S. 11— Transfer of Property Act 

(IV of 1SSJ), s.GS (b )— Mortgage, usufructuary— 
Dispossession of mortgage — Suit to recover possession, 
dismissal of — Money suit, whether maintainable — 
Abandonment of claim— Res judicata. 

A usufructuary mortgagee who had been dis- 
possessed from the land mortgaged brought a suit 
for recovery of possession but the suit was dismissed 
on the ground that the property mortgaged was joint 
family property and that all the members of the 
family had not joined in the mortgage. It was found 
that the mortgage was genuine and that consideration 
had passed hut that there was no legal necessity for 
the mortgage. The Court also stated in its judgment 
that a money-decree could not be passed in favour of 
the plaintiff as he had made no prayer for such a 
decree. Against that decree the defendants filed an 
appeal attacking the finding as to the genuineness of 
the mortgage and there was a cross-appeal by the 
plaintiff asking for a money-decree. The cross-appeal 
was dismissed on the ground that it was not suffi- 
ciently stamped ami the appeal was dismissed on the 
ground that although no consideration had passed 
the appeal was not competent inasmuch as the suit 
had been dismissed in the lower Court. The plaintiff 
subsequently brought a money suit to recover the 
amount due under the mortgage-bond: 

Held, tl) that it was open to the plaintiff in the 
previous suit to sue for the mortgage money under 
the provisions of s. 68 (6) of the Transfer of Property 
Act and that plaintiff having failed to ask for that 
relief in the previous suit the present suit was barred 
under the provisions of 0. II of r. 2 of the C. P. 0.; 

(2) that the finding by the Appellate Court in the 
previous suit that no consideration had passed in 
respect of the mortgage-bond operated as res judicata 
between the parties and that the present suit must, 
therefore, fail on that account also. Pat Ram Autar i>. 
ShaNkau Dayal, (1925) Pat. 338; 7 P. L. T. 150; A. I. R. 
1926 Pat. 87 622 

0. VI, r. 17. See Limitation Act, 190S, s. 22 

426 

0. VI, r. 17— Amendment of plaint— New 

cause of action. 

The powers as to amendment of plaint given to 
Court are very wide but they should not ordinarily 
be used to allow a new cause of action to be introduc- 
ed where the defendant would lie deprived of his plea 
of limitation if the amendment were granted. R 
Nagoor Mekr.i r. Moiders Naisar Mkera Ali, A. 1. R. 
1925 Rang. 254; 4 Bur. L. J. 110 639 

0, VI, r. 17— Amendment of plaint— Subse- 
quent events , whether can be taken notice of. 
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It is well-settled lhat events that happen even after 
the filing of a suit, including those that add to the 
title of the plaintiff, may be taken notice of. 

The discretion in allowing an amendment of a 
plaint ought not to be exercised when there is a 
change of jurisdiction, when there is a great delay in 
making the application or if a fresh enquiry on other 
facts is necessary, but when these features do not 
exist, the amendment ought, as a general rule, to be 
allowed so as to avoid multiplicity of proceedings. 
M Vallukc Appalasuri v. Sasapu Kannamma Nayu- 
bolo, 22 L. W. 287; (1925) M. W. N. G22; 49 M. L. 3. 
479; A. I. R. 1926 Mad. 6 881 

0, IX, rr, 3, 8, 9- Some defendants jrresent 

— Plaintiff absent— Suit dismissed in default— Ap- 
plication of r. 9. 

Where on the day fixed for the hearing of a suit, 
one out of the several defendants appears, but neither 
the plaintiff nor the rest of the defendants are pre- 
sent, and the suit is dismissed in default, the order 
of dismissal, 60 far as the defendant who is present 
is concerned, must be regarded as one under O. IX, 
r. 8, C. P. 0., and as against the absentees under O. 
IX, r. 3. Consequently, a fresh suit on the same 
cause of action against the absentee defendants is not 
barred by provisions of 0. IX, r. 9. A Maktnpi 
Sinoh v. Parbhu Dayai., h. R. 6 A. 200 Rev.; 23 A. L. 
J. 993; A. I. R. 1926 All. 1G9 2 

O.IX, rr, 4, 5— Absence of petitioner on 

date of hearing— Dismissal of petition for default— 
Opposite party not served, effect of— Dismissal, 
whether can be set aside. 

Where a petitioner has failed to appear on the date 
fixed for the hearing of his petition, r. 5 of 0. IX of 
the 0. P. C. has no application. The fact that the 
summons had not been served on the opposite party 
is no ground for setting aside an order of dismissal 
for default passed owing to the absence of the peti- 
tioner on the date of hearing. C Sawia Sundari ^iuxi) 
Dassi v. Pakcranon Ray, A. 1. R. 192G Cal. 112 675 

0. IX, r. 8 — Adjournment of suit refused — 

Pleader having no further instruction— Default of 
appearance— Dismissal of suit. 

Where, after an application for the adjournment of 
the hearing of a 6uit is rejected, the party's Pleader 
states that he has no further instruction, that is 
equivalent to the absence of the party from the pro- 
ceeding, and the dismissal of the suit for default by 
the Court in 6uch a case is a dismissal under r. 8 of 
0. IX of the C. P. C. C Maxmatha Nath Chgudhury 
v. Jamini Nath Mallik, A. I. R. J!*2G Cal. 246 768 

0. IX, rr. 8, 9, O. XLVII, r. 1-Limifatum 

Act (IX of 1908), s. .5, Sch. 2, Art. 10$ — Dismissal of 
suit for default— Review, whether lies— Application 
for restoration— Limitation— Delay, whether can be 
excused. 

The only remedy open to a party whose suit has 
been dismissed for default under 0.’ IX, r. 8, of the 
C. P. 0., is to apply under r. 9 of the Order to set 
aside the order of dismissal. It is not open to him 
to apply under r. 1, 0. XLVII of the Code for a review 
of the order dismissing his suit. 

Section 5 of the Limitation Act is not npplicablo to 

an application under 0. IX, r. 9 of the C. p. C. to set 

aside an order dismissing a suit for defui.lt and a 
Court has therefore, no jurisdiction to admit an 
application under r. 9 on the ground that the appli- 
<*nt had sufficient cause for ndt preying hi Q appli- 


cation within the t ini ' prs^nbed. B Mahadeo Govisn 
r. Lakshminaryan, 27 B.mi 1. R. U.‘*\ 19 K 839; A. I. 
K. 1923 Horn. 7.21 610 

0. IX, rr. 9,13, S. 115 - Ex pif** decree, a/>- 

plicatian tost nsih-Orl r.eV. a il ex parte 
decree on coalition of pn/mcm <»/ «•' ithin fixed 


.■ , ’ • . . - . 

period -Extension of time, application tor, refusal 

of— lie vision. 

An ord?r restoring a case dismissed for default, or 
setting aside an ex parte decree, on condition of the 
payment of a reasonable amount of costs to the 
opposite party, within a time fixed by the order, is not 
an illegal order, but on the contrary is an order con- 
templated bv rr. 9 and 13 of 0. IX of the C. P. C. 

Where in the case of such an order, the petitioner 
applies to the Court for extension of the time fixed for 
payment of costs and the Court refuses to extend 
the time, its order is not open to revisiou. A Ahmad 
Hcsais Khan* r. Hardial, L. R. 6 All. 586 Civ ; 24 A. L. 
J. 120; A. 1. R. 1026 All. 112 243 

0. IX,r.13. See C. P. C., 1908, s. 115 180 

272 

0. IX, r. 13— Lx parte order- Defendants' 


default— Application to set aside order - Terms 
Discretion of Court. 

Where an order passed ex parte is not challenged 
on the ground of an irregularity entitling the appli- 
cant to have it vacated ex debito juslitui, but the 
defendant applies to be relieved of his own default, he 
should be put to terms, for instance, he may be called 
upon to deposit the amount claimed by the opposite 
party before a judgment which is otherwise regular is 
Vacated, specially when the bona Tides of the appli- 
cant's defence arc not free from doubt. S David 
Bassoon* & Co. Ltd. r. Siuvjiram Devidas, A. I. R. 1926 
Sind 50 236 


0, IX, r. 13 — Mortgage suit— Ex parte decree 

—Appeal by plaintiff —Decree varied— Application 
by defendant to set aside ex parte decree, whether 
maintainable . 

A mortgage suit was decreed cx parte but the 
stipulated rate of interest was not allowed from the 
date of the institution of the suit. After the prelimi- 
nary decree was signed the defendant applied under 
r. 13 of 0. IX of the C. P. C. to have the matter re- 
opened. The plaintiff preferred an appeal against 
the decree with regard to the dismissal of his claim 
for interest from the date of the institution of the 
•uit. The appeal was allowed and the Appellato 
Court passed a fresh decree in lieu of the decree 
passed by the Trial Court. Thereafter the defendants 
application to set aside the ex parte decree was 
rejected by the Trial Court on the ground that the 
decree sought to be s?t aside had ceased to exist and 
had merged in the decree of the Appellate Court: 

Held, that the defendant s application under r. 13 
of 0. IX of the C. P. C. was rightly dismissed inas- 
much as there was no decree of the Trial Court in 
existonce which could be set aside. C Murtaza Dinars 
v. Jogbsdra Nath Roy 724 

0. IX, r. 13, S. 115— Ex prwte decree, applica- 
tion to set aside -Matters for consideration— Good 
defence on merits, relevancy of —Defendant's know- 
ledge of decree . nature of— Effect— Order without 
considering real qaation- -Interference— Revision. 

In an application under 0. IX. r. 13, C. P. C., what 
the Court has to find is not whether tho defeuda.H 
has any good defenco on tho merits but whether 
there has been proper service, and if there it proper 
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service whether there was sufficient cause for his non- 
appearance. Apart from the question of limitation 
the defendants knowledge of the suit after a decree 
is irrelevant for any other purpose. 

And even for the purposes of limitation, a vague 
knowledge that a decree had been passed bv some 
Court is not enough. It must be found that "the de- 
fendant had knowledge that a particular decree had 
been passed against him in a particular Court in favour 
of a particular pcrs ° n and for a particular sum. 

Where the Courts below have not considered in such 
a case the real question, whether sufficient cause has 
been shown by the defendant for non-appearance, it is 
an irregularity justifying the interference of the High 
Court in revision under s. 115, C. I*. C. 

Where on summons being taken out in a suit the 
(imin went to the village of the defendants and learnt 
that they had gone to another place nnd the time of 
their return was not known and there was no adult 
male member in their families and the summonses 
were then affixed to the outer-doors of their houses : 

Held, that there was not merely substituted service 
but good service according to law. M Miuiaumad 
Sahid v. Ai.acaita Chfitiak.49 M. L. J. 415; 22 L. W. 
423; A. I. R. 1926 Mad. 31 1042 

0, IX, r, 13, 0. XVII, r, 3— Award in suit 

—Objections— Petition fur time to summon witnesses, 
refusal of —Decree in accordance with award— 
Decree, whether ex parte. 

Where an objection is taken by the defendant to 
the award submitted by the arbitrators in a suit, and 
on the date of hearing an application by him for time 
to summon his witnesses is refused, and the Court 
pronounces a decree in accordance with t he award, 
the decree passed is not ex parte, where there is 
nothing on the record to show that the Header for 
the defendant, who applied for time, had no further 
instruction to appear. C Ramksii Chandra (»i*ha i\ 
Pinksh Chandra (iriiA, 42 C. L.J. 221; A. I. R. 1925 
Cal. 1010 512 

O, IX, r. 13, O. XXII, rr. 3, 4, s. 115- 

Kx parte decree, application to set aside— Find ing 
as to non-service of summonses and date of know- 
ledge of decree based on evidence Revision - Inter- 
ference with finding. 

Where on an application to set aside an ex parte 
decree the Court considers the evidence on the record 
and com* s to the conclusion that the applicant had 
no knowledge of the institution of the suit and that 
summonses were not served upon him and that lie came 
to know of the decree within 30 days of the application 
and on these findings lets aside the ex parte decree, 
its order cannot he interfered within revision inas- 
nuicli as it cannot be said that the Court has committed 
any error, illegality or irregularity such as to affect its 
jurisdiction. 

Where in a proceeding to set aside an ex parte 
decree it appears that the heirs of a deceased plaintiff 
have not been made paities to the application, hut 
I he Court comes to the finding that the remaining 
plaint i ffs represent the deceased plaintiff and that it 
was not necessary to bring his heirs on the record, the 
finding cannot he interfered with under s. 1 15 cf the 
C P. O. Pat Shamsiifr Narain Sinc.ii v . Maiiommid 
Sau', A. I. R. 1926 Pat. 29 3 2 9 

0. XIII, rr. 1, 2 -Document not produced at 

first hearing, rejected by Trial Court— Appeal, 
tcmnd - Interference by High Court. 

'I lie High Court will uot in second appeal interfere 
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with the order of a Trial Court refusing to admit a 
document in evidence which was not produced at the 

first hearing of the suit in accordance with the provi- 
stons of r 1 of 0. XIII of the C. P. C , where no reason 
is S low n lor the non-production of the document at 
such hearing. C Nrisixha Charan Nandi v. Batvsi 
IMshi, A. 1. R. 1020 Cal 100 602 

0. XVI, r. 1 — 11 itnessrs not served — Fresh 
summonses, issue of— Procedure. 

Where certain witnesses, whom a partv wishes to 
produce in support of his case, are not present on the 
date of hearing owing to the fact that summonses 
have not been served upon them, the Court ought to 
issue fresh summonses for service upon the witnesses 
ami is not justified in depriving the party who wishes 
to produce them, of his right to have the evidence of 
those witnesses taken. LCJori Chand v . Kirpa Ram, 
A. I. R. 1920 Lah. 2G 1030 

0. XVI, rr. 10, 11, 12 — Witness, failure of, 

to obey summons to attend Court— Court's power to 
impose fine- -Attachment or proclamation, whether 
condition precedent Words "such person" in r. U, 
meaning of. 

Neither the issue of a proclamation nor an order for 
attachment of property is a condition precedent to the 
imposition of a lino for non-attendance of a person who 
has been summoned to attend a Civil Court as a wit- 
ness. 

IVr Sjwnccr, J.— The words “such person ’ in r. 12 o 
0. XVI of the C. I*. C. do not mean a person agains 
whom a proclamation has been issued or whose pro* 
perty has been attached; hut mean a person to whom - 
a summons has been issued and who fails to attend 
under r. 10 Hi. 

Per Ramesam, J.— Order XVI, r. 12, C. P. C., deals 
with all cases of disobedience not covered by r. 11, whe- 
ther there has been attachment or not and is not con- 
lined to cases in which there has been an attachment. 
M In rr Pitta NaoaYYA, 22 L. W. 332; 49 M. L. J. 438; 
(1925) M. W. N. 767; A. I. R. 1925 Mad. 1247; 48 M. 941 

991. 

0. XX, r. 4 —Judgment of Small Cause Court 

- Mere statement of all issues being found for plaint- 
iff - . Judgment , whether in accordance with luw. 

It is enough if a judgment of a Small Cause Court 
sets out only the points for determination and the 
decision with regard to each separately. 

A judgment, however, which clubs together all the 
points arising in the case and merely contains a state- 
ment that all the issues are found in favour of tlio 
plaintiff is not a sufficient compliance with the pro- 
visions of O. XX, r. 4, C. V. C. M Sraumkkal 
Mai.iakkai. Moidkrn Koya r. Kattaparamiiaihi Moi- 
def.n. 49 M. L. J. 351; A. I. R 1925 Mad. 1229 

968 

0. XX, r. 12 —Mesne profits, determination of 

— Application for ascertainment of mesne profits 
nature of. . 1 

An application for the determination of mesne 
profits is an application in the suit. C Janakixath 
Si nuii a Roy i*. Nirodh Baiun Roy, A. 1. R. 1926 Cal. 
175 811 

0. XX, r. 1 2 —Mesne profits subsequent to suit 

— Decree for fixed amount, whether proper— Decree, 
whether final or only preliminary. 

Order XX, r. 12 (1) (c). 0. P. C., contemplates only 
an inquiry as to the amount of subsequent nw-sno 
profits, and not a decree for a particular and definite 
amount. Where, however, in a case the Court after 
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ascertaining such mesne profits passes a deor«e f*«r 
the sum without directing an inquiry, tic* de- re*; is 
not preliminary hut final nnd further proceedings 
under the decree are. in execution and not in suit. 

M Mcthualagappa Chf.ttiar v. Ahmad Ihrahim 
Alim Sauer, 22 L. W. 317; A. I. U. 1925 Mad. 127G 

789 

0. XX, r. 14 -Pre-emption decree, form of - 

Date of payment , specification of. 

The proper form of a decree fur pre-emption is laid 
•down in 0. XX, r. 14 of the t\ P. C. The date by 
which the purchase-money should he paid must be 
specified in the decree. It is not a compliance with 
this direction of the law to say that the money is to be 
paid within a certain period from the date oh which 
the decree becomes linal. A Jac.at Xauais Lal v. 
Hawaldar, L. R. 6 A. 597 Civ ; 21 A. L. J. G3; A. 1 H. 
1926 All. 1G5 287 

O. XX, rr. 16, 17, 0. XXVI, r. 11 • Principal 

and agent— Accounts, suit for- Sun-ha vying and 
falsifying , when ailm cd- -Delivery of irri f ten 
accounts , whether discharges agent — Papers deli) end 
to principal — Procedure— Commissioner, duties of — 
Duty of Court. 

■ A suit by a principal for accounts on t lie allegation 
that the defendant, his agent, lms not rendered any 
account, has an entirely different scope from that of a 
suit in which a principal alleges that the defendant, 
his agent, has rendered accounts and prays to have 
them re-opened or to have liberty to surcharge and 
falsify them on the ground of fraud or material error. 
It is only in the case of settled accounts that liberty 
lias to he obtained by a plaintiff to surcharge and 
falsify. 

An agent cannot discharge himself from the duty 
of accounting, by merely delivering to his employer a 
set of written accounts without attending to explain 
them and producing vouchers by which items of dis- 
bursement are supported. 

Before an order can be made for tlm appointment of 
a Commissioner to examine accounts, the examination 
and adjustment of accounts or the taking of accounts 
must he considered necessary. 

The determination of the factum of the liability of 
an agent to account is a matter which f ills entirely 
within the province of the Court and cannot be 
delegated to n Commissioner appointed for the pur- 
pose of taking accounts. 

Where in a suit for accounts it is found that the 
defendant has delivered to the plaintiff all the papers 
containing the account, it lies up.m the plaint i IT to 
point out entries in the account which he alleges to 
be erroneous or in respect of transitions not shown 
io tho accounts and to state what moneys have been 
received and not credited und the Court will have to 
deal with the questions thus raised between tho 
parties treating each item separately. In such a case 
it is the duty of the plaintiff to produce the accounts to- 
gether with a succinct statement of what they contain 
and what the balance is, whether in favour of the plaint- 
iff or against him. The Court will then decide ns to each 
particular item or series of items, giving the defend- 
ant an opportunity of explaining, supporting or 
accounting for tho said items. If on dealing with the 
questions so raised it is found that tho defendant is 
liable a preliminary decree should then be passed 
directing a Ccronmsioner to be appointed to examine 
and adjust the accounts on the basis of the findings 
of thg Court on the questions decided as afomaid 
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and special direction* .should be given to the Commis- 
sioner ns to the .pe and limits of the investigation 
to be luld by him so a; to determine the extent of 
the defendant's liability. 

It is only to prevent a waste of public time that 
resul t is to be had to the appointm- nt of a Commis- 
sioner, but wlun it U f*»i«n*l necessary to have recourse 
loth* provisions of r. 1G of 0. XX of the C. I\ C. 
th* Court should follow »!, directions contained in 
r. 17 of the Old* r and furnish the Commissioner with 
such part of the proceedings and such detailed instruc- 
tions as appear necessary. C Bharat Chandra 
C lIAKRAVKF.IY V. KlUO.N CllANDRA, 52 C. TOG; A. I. R 
1925 Cal. 10C9 944 

0. XXI, rr. 54, 66, 67, 69-E.wiifion of 

decree— Hale, adjournment of— Fresh proclamation 
— Soticc to judgmcnt-dcltf)', whether necessary. 

The issue cf the notice enjoined by sub-r. ^2| of r. GG 
of 0. XXI of the C. I*. C. relates to cases where a 
proclamation has to be drawn up. Where a sale is 
adjourned all that sub-r. »2i of r. G9 of the Order 
requires is that afresh proclamation must be made 
under r. G7. which again requires that the proclama- 
tion must he made and published, us nearly as may 
be, in the manner prescribed by sub-r. <2) of r. 54. 
Where the latter rule is complied with, the proclama- 
tion is duly published and no notice to tho judgment- 
debtor under sub-r. i2) of r. GG is necessary. 0 Ahmad 
Hasan r. Kom Lal. A. I. K. 1020 Oudh 7G 351 

0. XXI, r. 63— i*,*.rceid ion of decree— Claim 

proccc lings - Procedure - Suit under r. (JJ, nature of , 
scope of. 

The policy of the Legislature is to secure the speedy 
settlement of questions of title raised in claim pro- 
ceedings and the finding of a Court in such a proceed- 
ing is a summary decision from which the suit allow- 
ed bv r. G3, 0. XXI of the (!. I*. C., is simply a form of 
api»cnl. The object of the Legislature in prescribing a 
suit by way of appeal is to give the parties an oppor- 
tunity of placing their respective cases before a Court, 
because a summary investigation might not have 
furnished sufficient material for a decision by an 
Appellate Court. NDau.at i\ Ram ait a *196 

0. XXI, r. 89, S. 115 — Execution sale, setting 

aside of - Interest in property —Title negatived pre- 
viously - Locus standi of applicant— Refusal to 
enterta i a appl i ait ion — Revision. 

Order XXI, r. 89 of the 0. V, 0. of 1908, has wider 
scope than s. 31 OA of the old Code for which it has 
been substituted, and the right to make a deposit to set 
aside an auction sale is not now restricted tu tho 
judgment-debtor alone. 

The words "owning such properly** in O. XXI, r. 89, 
C. V. C., cannot he divorced from the rest of the 
clause so as to read them independently of the ex- 
pression “by virtue of a title acquired before such 
sale” as if they, ns also the other words "bolding an 
interest therein," stand by themselves and are not 
controlled by the aforesaid expression. 

The applicant under O. XXI, r. 89, 0. 1\ C., must 
he a person who can even at the date of his application 
be proved to be a person either owning the property 
or holding an interest therein by virtue of a title, and 
further the title must be a pre-existing title, that is a 
title acquired before the auction sale. 

If in nu objection to attachment in execution of i\ 
decree pi eferred by a person, as also in the declaratory 
suit following tho order therein, the titlo of that person 
to tho property is negatived, lm has no right tq 
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make an application to set aside the auction sale bv 
making a deposit under 0. XXI, r. 89 of the C. P (J 
An auction-purchaser is entitled to take advantage 
of an adjudication in the objection case, as also in the 
regular declaratory suit. 

\\ here a Court refuses to entertain an application 
under 0. XXI, r. 89 of the C. P. C\, on the 
ground that the petitioner has no locus standi, it is a 
case where the Court fails to exercise a jurisdiction 
vested in it by law within the meaning of s. 115 of the 
Code and the High Court can interfere in revision in 
such a case. N Oskar v. L>ha n Singh, 21 X. I,. R. 
102; A. I. R. 10iG Nag. 10 963 

O. XXI, rr. 95, 97, 103. Sec C. P. 0., 1108, 

6.47 952 

0. XXI, rr. 103,101,100. See Limita- 
tion Act, 1008, Sen. I, Art. 11-A 575 


0. XXII, rr. 3, 11- Appeal— Death of ap- 
pellant— Respondent , whether can make application 
or substitution. 

Rule 3 of 0. XXII of the C. P. C. read with r. 11 of 
the Order does not contine the right to make an appli- 
cation to bring on the record the legal representatives 
of a deceased plaintiff or appellant to such legal 
representatives alone. Where a defendant or a 
respondent is interested in bringing on the record the 
legal representatives of a deceased plaintiff or deceas- 
ed appellant it is open to him to do so by making an 
application for that purpose. A Kedar Nath r. Bis- 
M1LLAH Bkgam, L. R. 6 A. CM Civ; 24 A. L.J. G7; A. I. 
R. 1926 All. 156 72 


0. XXII, r. 4— Pre-emption suit— Appeal by 

pre-emptor— Death of one of several vendee respond- 
ents Substitution not effected within time— Abate- 
ment of appeal. 

The cause of action for a pre-emption suit is one 
and indivisible. Therefore, where an appeal by the 
pre-emptor in a pre-emption suit abates as against one 
of several vendee respondents, on account of failure to 
effect substitution within time after his death, the 
appeal abates in its entirety. In such a case the right 
to sue does not survive against the remaining vendees 
who constitute only a part of what was for the 
purposes of the suit one legal unit. A Sharrar Hrs- 
BAisr. Arras Ali, 23 A. L. J. 935; L. R. C A. 5G7 Civ.; 
A. I. R. 192G All. 152 324 

— . 0. XXII, r. 4 (1), (2)— Representative of de- 

ceased respondent already on record— Appellant, 
whether relieved from making application -When 
whole appeal abates. 

The mere fact that the legal representatives of a 
deceased respondent arc already on the record does 
not relieve the appellant from the necessity of making 
an application under 0. XXII, r. 4 (1), C. P. C. 

Where the respondents are joint and the cause of 
action against them is also a joint one, the whole 
appeal abates if the representative of one of them is 
not impleaded in time. L Gi rditta Mal r. Muhammad 
Khan, 7 L. L. J. 514; A. I. R. 192G Lah. 37 • 41 

O.XXII, r. 4, O.XL1, rr. 4, 20, 33 -Appeal 

—Death of plaintiff -respondent— Abatement, extent of 
— Suit for possession— Appeal, maintainability of 
—Test - Court, whether can add parties not substi- 
tuted 

The test to be applied in determining the extent of 
the.abaUmer.t caused ly reason of the death cf one 
of the plaintiffs-respcndentsis whether the suit could 
; rooted in the absence of the deceased or, whether, if 
Jhe plaintiffs were appellants, the appeal could pro- 


ceed in the absence of the deceased either as appel- 
lant or respondent. 

An appeal arising out of a suit for possession of 
land to which one of the plaint iffs-respondents is not 
a party cannot proceed in his absence. 

Rule 20 of 0. XLI of the C. P. C. is ordinarily 
intended to apply to cases where the Court finds 
that it cannot proceed with the 6uit without the 
presence of a party who was not made a party to the 
appeal. It is not intended to override the provisions 
of 0 > XII of the Code. 

The r. gh obtained by a respondent when the appeal 
abates as against him is a valuable right and should 
not be lightly treated. 

Rule 4 of 0. XLI of the C. P. C. is limited to tha 
case of appellants and is not applicable to a case where 
all the respondents are not present on the record as 
parlies to the appeal. 

The provision contained in r. 33 of 0. XLI of the 
C. P. C., is intended to cover cases where the Court 
may vary the decree in suet a way or pass such an 
order as to make the party in whose favour the order 
of the lower Court was passed liable under the order 
passed by the Appellate Court. It is not intended to 
apply to a case in which all the necessary parties have 
not been brought on the record. C Manindra Chandra 
Nandi r. Bhaghati Devi, 30 C. W. [N. 45; A. L R. 1926 
Cal. 335 986 

0. XXII, r. 10— Assignment of interest pend- 
ing suit — Assignment challenged — Substitution- 
Court, power of. 

The Court has power to decide the question as to the 
validity or otherw ise of an assignment of interest pend- 
ing suit, when an application for substitution i9 made 
to the Court under 0. XXII, r. 10 of the C. P. C. The 
power of the Court to effect substitution is not con- 
fined to cases where the assignment is unchallenged. 
C SrRRNDRA Narayan Deii V. Nitybndra Narain, 
A. 1. R. 1926 Cal. 173 267 

0. XXIII, r. 1. See C. P. C. 1908, s. 115 632 

0, XXIII, r. 1.— Withdrawal of suit— Leave, 

when can be granted— 'Other sufficient grounds , 
scope of. 

Under r. 1 of 0. XXIII of the C. P. C. a Court 
lias power to allow a plaintiff to withdraw a suit with 
liberty to institute a fresh suit in respect of the same 
subject-matter only when the suit is bound to fail by 
reason of some formal defect or on other sufficient 
grounds. The other sufficient grounds, however, must 
be grounds analogous to that provided for in sub-cl. 

(a i of the rule. * . ... 

The fact that upon the case as made in the plaint 
the plaintiff is bound to fail is no ground for allowing 
a plaintiff to withdraw from a suit with liberty to 
bring a fresh suit. Pat. Jagannath Sahu v. Sheo- 
gorind Prasad, A. I. R. 1926 Pat. 128 217 

0. XXIII, r. 1— Withdrawal of suit, applica- 
tion for— Refusal to grant permission to bring frtsh 
suit- Procedure. 

Where a plaintiff applying for withdrawal of suit, 
does not desire to withdraw from the suit unless with 
liberty to bring a fresh suit, and the Court considers 
that such liberty should not be granted, the proper 
course is simply to dismiss the application. An order 
in such a case allowing withdrawal of suit without 
permission to bring a fresh suit is wrong, and must 
be set aside, with the restoration of the suit to the file. 

A plaintiff who does not take any objection to the 
above course adopted by the Court wwt be deemed 
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to have agreed to it, and to have withdrawn from tho 
suit, it being not necessary for him to expressly lake 
the 'objection before the refusal of his application. 
C Kamiki Kumar Hoy v. Rajespra Nath Hoy, 42 C. 
L. .T. 219; A. I. H. 1926 Cal. 233 432 

0. XXIII, r. 1 (1)-- .liiawfonmciif of pirl of 

claim at completion of trial— Sufficient grounds for 

abandonment-jurisdiction— Revision— Duty of dc- 

fendant. . .... .. 

A Civil Court has no jurisdiction to permit a 
plaintiff at the completion of tho trial to withdraw a 
part of his claim with leave to bring a fresh suit 
in respect of it, on the sole ground that the plaintiff 
preferred to withdraw. If such an order is made 
the High Court will set it aside in revision. 

It is the duty of the defendant to have such an 
order vacated without delay. He need not wait until 
the suit in respect of the claim withdrawn by the 
plaintiff is filed and then to plead that the permission 
was given wrongly. M Khajamiyan Rowthku r. Aptau- 
Piliai, (1925) M. W. N. 493; A. 1. R. 1926 MadJ26 
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— o.xxm.r. 3. 


a duT-.» against 
decree against 


the firm has the 
all the partners 


of the firm aim 
same effect a> a 

thereof. . _ * 

Where, therefore, a suit is instituted against a lirm 
in the name of the firm and some of the partners 
are individually served under the provisions of O. 
XXX, r. 3 of the O. I*. Cm the suit cannot be held 
to be incompetent on the ground of all the partners 
not being individually served. 

Where ' the partners composing a firm as ono 
single entity form a partnership with another person 
the dissolution of the latter partnership does not 
dissolve the former partnership. 

A cause of action against the partners of a linn is 
a joint cause <>f action against all partners and each 
one is jointly and severally liable for the whole of 
the claim and not only to the extent of his share in 
the partnership. S Lakumiciiasd Ciianhamal v. Firm 
of Cl ok a i. D.vs Raxchordas 242 

0. XXXII, r. 7 -Decree in favour of minor- 


642 

Sec Evidence Act, 1872, s 02 

378 

O. XXVI, rr. 2, 7,8 -Evidence recorded on 

commission— Party other than one at whose instance 
evidence taken, whether can exhibit it. 

Where the evidence of a witness is taken on com- 
mission at the instance of a party who refuses to 
exhibit it, it is competent for any other party to do so, 
if it so likes. S Chotumal-Bulchand v. Firm ok Lila- 
ram-Lakh micii and, A. I. K. 1D2C Sind. 31 64 

O.XXVI, r. 11. See C. P. C., 1008, O. XX. 

rr. 16, 17 944 

0. XXIX, r. 2- Suit against Railway Com- 
pany-Description of defendant-zSuil filed against 
Agent , whether competent— Procedure. 

Where a suit is brought against a registered Cor- 
poration the latter should be described in the plaint 
by its official name and title. In the case of an 
unincorporated or unregistered Company the names 
of the individuals constituting the Company must be 
given or the ordinary name by which the Company is 
known and under which it carries on its business 
should bo given. 

In the case of a suit against a Railway Company 
tho proper name under which the Company should be 
sued is the nanto and the style under which it carries 
on its business. If a plaintiff deliberately chooses to 
sue not the Company but the Agent of the Company 
he cannot by any decree which ho obtains in the suit 
bind the Company. If, however, upon a fair reading 
of the plaint it is made out that the description of the 
defendant is a mere error and that the Company is the 
real defendant then the suit may proceed against the 
Company.* Pat Kadhb Lal v. East Indian Railway, 
7 P. b. ?. 57; 5 Pat. 128; A. L R. 1926 Pat MO 680 

0. XXX, r. 3— Firm, ain't against , nature of 

— Liability of each partner— Summons, whether to 
bt served on each partner— Firm having another 
firm as partner— Dissolution of former , effect of, on 
/after. 

A firm as such has no legal existence and partners 
in a firm carry on business both as principals and as 
agents for each other within tho scope of the 
partnership business. A firm's name is a mere 
expression, not a legal entity. 

When a suit ia instituted against a firm in the 
firm's name it is a suit filed against every partner 


Transfer by guardian ad litem without sanction of 
(•ok rt -Transfer, whether void or voidable — In ira 
jkirly, right of, to guest ion validity. 

Under 0. XXXII, r. 7, V. P. C., the guardian ad litem 
of a minor is not entitled to transfer a decree in favour 
of the minor without the sanction of the Court. But 
such a transaction is not void but only voidable at tho 
instance of the minor, that is. the minor alone can 
avoid the transaction on attaining majority if he 
thinks fit, or even earlier if some guardian ou his 
behalf thinks lit, to establish its invalidity. 

But a third party is not entitled to intervene in the 
transaction and to' plead that it is void ab initio when 
neither of the parties to the transaction accept that 
contention. M Kaxcubrla Kanakayya v. \ knkata- 
ramayya Apparao, 49 M. L. J. 443; A. I. R. 1925 Mad. 
1287 '049 

0. XXXIII, r. 1, S. 11 5- Permission to sue in 

forma pauperis - Application rejected— Erroneous 
view of lair - Revision, whether lies— "Sufficient 
means,” scope of — Occupancy holding, whether "pro- 
l*rtg” 

If a Court refuses to allow a person to sue ns a 
pauper on an erroneous view of law, the order is 
liable to be set aside in revision under s. 1 15 of tho 
O. V. 0., as by reason of such a view its decision is 
vitiated on the ground of illegality which led it to 
refuse to exercise the jurisdiction vested in it by law. 
In order that permission to sue in forma pauperis 
should be granted, the law ixipiiivs that the intending 
suitor slum Id establish tlu* negation of the actuality 
of possession of means bv him and not of the ehanco 
of a contingency, much less of an expectancy, on his 
part, of git ting in future some means sufficient to 
enable him to pay the prescribed fee for his plaint. 

An occupancy holding of a person seekiug permis- 
sion to sue in forma jxniptns cannot, therefore, be 
taken as sufficient means within the meaning of 
0. XXXIII, r. 1, C. T. (\, as the right of occupancy ia 
in the nature of a purely personal right and canuot bo 
transferred or even surrendered for value without 
restrictions. 

The price or compensation which an occupancy 
tenant, who has mado an agreement with the landlord 
for surrendering his holding, but has not actually 
executed the surrender deed, expects to get fur 
surrendering or drowuing his lesser interest iuto tho 
greater interest of the landlord, cannot be consider?^ 



[1925 


1080 

Civil Procedure Code-1908-contd. 


INDIAN CASE8. 

Civil Procedure Code-1908-contd. 


n° vvvfn^ b >; him for the purposes of 

0. XXXIII, r. 1 C. P. C. It is more ‘in the nature of 
an expectant claim' under an ‘inchoate right than 
property or ‘means' of which a person mav be said to 
be possessed. N Chakdan Singh v.Laxman, 21 X. L 
R. 08; A. I. R. 1925 Nag. 438 949 

0. XXXIV, rr. 1, 13. See Mortgage 410 


O. XXXIV, r. 3, Cl. (2)— Decree for 

J oreclosurc—lJ iscretwn toexUnd timt-Good cause 
Inder the proviso of O. XXXIV, r. 3, cl. (2 . C P 
C., it is only upon good cause shown that the Court 
may postpone the day lixed for the pavment of rnonev 
under the foreclosure decree. But a verv wide inter- 
pretation is to be given to those words. The fact that 
the judgment-debtor was not able to raise monev but 
could do so if time was given, is a good cause.’ 

Judgment-debtors in decrees for foreclosure are 
always treated with indulgence. A mortgage is a 
transaction in which money is lent and immoveable 
property is pledged as security for re-pavment. The 
Courts have always lent in the direction^ enforcing 
the criginnl contract, that is to say, the re-pavment 
the money, rather than the penalty, that is, ’the fore- 
closure. 0 Bankateshwar Rawas 15auadckp.il Singh 
v. Dinanath Balgobind 936 


— 0. XXXIV, r. 8 — Transfer of Property Act 

(I\ of lco~j, ss. V2, 1)3 — Preliminary decree for 
redemption— Payment not made on due date— 
Mortgagee, possession of, if adverse— Payment after 
due date— l urns, imposition of. 

The right of a mortgagor to pay the amount due 
under a preliminary decree for redemption is a 
continuous right, and can be exercised at any time 
until a iinal decree for sale is passed. The possession 
of the mortgagee does not become adverse if the mort- 
gagor does not deposit the amount lixed by the pre- 
liminary decree on the due date. 

A Court has no power to impose terms on a mort- 
gagor who comes forward to make payment of money 
due under a preliminary decree for redemption after 
the due date, when the mortgagee has taken no action 
himself. 0 Bhawani Prasad Singh v. Ram Rati 
Kunwar, 28 0. C. 261; A. I. R. 1925 OudhClO 418 

• O. XXXVIII, r. 5— Order under, whether 

"judgment” within the meaning of cl. 13 of Letters 
Patent [Rang.) See Letters Patent (Rang.), cl. 13 

995 

. 0. XXXIX, r. 1— Injunction restraining 

transfer of property— Sale in defiance of injunction, 
validity of— \ endec taking bona tide without notice. 
A temporary injunction restraining a party to a suit 
from making a transfer of certain property has not the 
effect of avoiding a sale of the property carried out in 
defiance of the restraining order where the transferee 
is a bona fide purchaser for valuable consideration 
without notice of any fraud or collusion on the part of 
the vendor. L Bkli Ram & Bros. r. Ram Lal, 6 L. 
380; A. Ill 1925 Lah. 614 937 

0. XLI, r. 1 —Appeal— Copy of judgment not 

filed— Notice issued— Copy, whether dispensed with. 
A memorandum of appeal stated that a copy of the 
judgment appealed against would be tiled aiterwards. 
The appeal was admitted on presentation and notice 
was ordered to be issued to respondent: 

Held, that it must be ta*en that the Court had 
dispensed with a copy of the judgment. N Agent, G. 
J. P. Ky. Co., v. Jasrit Shrinath, A. 1. R. 1926 Nag. 57 

135 


— — — 0. XLI, rr. 4, 20, 33. See C. P. C., 1908, 
0. XXII, e. 4 986 

— ; 0. XLI, r. 11 — Appeal purporting to be within 

time— Summary rejection as time-barred— Appellate 
Court, duty of. 

I nder 0. XLI, r. 11, C. P. C., the Court is bound to 
fix a date for hearing an appellant. Where the 
memorandum of appeal is in order and at least pur- 
ports to be within tune, it is not open to the Court to 
leject the appeal summarily as time-barred. 0 Sripat 
e. Hubdar, 2 0. W. X. 678; A. I. R. 1925 Oudli 613 

115 

0. XLI, rr. 20, 33. -See C. P. C., 1908, 

0. XX11.R.4 986 


0. XLI, r. 23 —Second appeal, if lies when 

remand order not in proper form— Inherent power 
of Court— High Court, if can interfere when appeal 
is incompetent. 

An appeal lies from an order of the Appellate 
Court purporting to be an order under 0. XLl, r. 23, 
of the C. P. 0., even though the order may not be 
in strict accord with the provisions of the said rule. 

An order of remand passed by the Appellate Court 
in the exercise of its iunerent jurisdiction i6 appealable 
even though it does not come within the scope of 0. 
XLI, r. 23, C. P. C. 

The High Court can interfere under s. 115, C. P. C., 
with an order found to be not appealable, if it is 
satislied that the order is nut in accordance with law. 
C Agent, B. N. Ky. v. Behari Lal Derr, 29 C. W. N. 
614; A. 1. R 1925 Cal. 716; 52 C. 783 426 


0. XLI, r. 27 —Transfer of Property Act 

[IV of iSSd), s. oO- Mortgage— Attestation, proof of— 
Court, refusal of, to examine scribe— Appellate Court, 
power of, to admit evidence of scribe — Proof of exe- 
cution. 

In a suit on a mortgage one of the witnesses to the 
nort gage bring dead and the other attesting witness 
>eing unable to say whether the mortgage-deed was 
»r was not the document which he had attested, the 
>laint iff made an application for the issue of a com- 
nission to examine the scribe of the deed as a witness, 
t being alleged that the scribe was ill and was unable 
o attend the Court. This application was refused on 
he ground that it was not supported by a certificate 
rom a recognized medical practitioner. In appeal 
he Appellate Court admitted in evidence the testimony 
>f the icribe who deposed that the deed was executed 
n his presence: 

Held, (1) that the Appellate Court had power to 
tdm it the evidence of the scribe both under cl. (a) 
rad cl. ib) of r. 27 of 0. XLI of the 0. P. C.; 

(2) thut the evidence of the scribe was sufficient to 
wove the execution of the mortgage-deed. C Diuraj- 
•ddin Berari v. Baiiarella Shiekh, A. 1. R. 1926 CaL 
518 630 

0. XLI 1 1, r. 1 (a). See C. P. C., 1908, s. 115 

353, 43U 

0. XLIV, r. 1,0. XXXIII, r. 3 — Application 

for leave to appeal as pauper, dismissal of— Procedure 
— Appeal, memorandum of, order on— Court- fees, 
payment of— Presentation of memorandum of appeal , 

mode of. A 

An application for leave to appeal as a pauper ana 
lie memorandum of appeal accompanying such appli- 
cation must be treated as two separate documents ana 
f the Court dismisses the application for leave to 
ippeal as a pauper summarily under the proviso to r. i 
>f 0. XLIV of the 0. P. C, or after jmcpnry on the 
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ground that the applicant is not a pauper, the C-.u« l 
should pass a separate order on the memorandum -f 
appeal directing the appe lant to pay the (.ourt-[- 
within a certain time, with a penally aliened hi> 
appeal being liable to be dismissed for want tisucli 

Pa Hule n 3 of 0. XXXIII of the C. I*. C.. read with r. 1 
of 0. XLIV of the Code, applies only to the presenta- 
tion of an application for leave to appeal as a paup i 
and lias no application to the presentation of the 
memorandum of appeal which must accompany swell 
application. 0 S.ujau Ali Kh.vs r. Jat.uvhin' Da- 
JR. 1926 Oudh 13 371 

0. XLVII, r. 1. See C. P. C. ISOS. O. IX. u. S 

ol u 

0. XLVII, r. 1— Appeal pending -Review, 


1081 


Civil Procedure Code— 1908— contd. 


whether should be granted— Review granted during 
pendency of appeal , effect of. 

There is no necessity to grant a review of a 
while an appeal against the decree by the applicant 
for review is pending, inasmuch as the applicant can 
get the decree modilied in the Appellate Court. 

Where, however, a review is granted against a 
decree which is under appeal, the appeal becomes in- 
competent and cannot be proceeded with. 0 OHCTn; 
6 ingh t*. Phullant. Singh, A. I. R. 102b Oudh 00 119 

O. XLVII, r. 1, SS. 11 5, 1 51 -Decree for posses- 


sion conditional on payment of money into Court 
within certain period— Payment beyond period 
prescribed — Extension of time- Power of Coart- 

Review— Revision. -ii 

A suit to recover possession of certain lands was 
decreed on condition that the plaintiff should deposit 
in Court for payment to the defendant a certain sum 
of money within three months from the date of the 
judgment. The plaintiff deposited the amount men- 
tioned in the decree into Court three days after the 
expiry of the period fixed and applied for extension of 
the period which was grunted, the Court holding that 
as there was no order to the effect that the suit was 
to be dismissed in ease the deposit was not made 
within three months from the date of the judgment, 
it was open to it to extend the time. On revision: 

Held, (\) that the Court had for the reason given 
by it jurisdiction to extend the time; 

(2) that in any event the Court had jurisdiction 
to extend the timo upon an application for review 
of its judgment and that there was no reason why its 
order should be disturbed because it had been made 
upon an application for extension of time and not 
upon an application for review. Pat. Ram Komki 
v. Dkonani»ax Singh, (1925) Pat. 151; A. I. K. 1D25 l^it. 
452 79 

O. XLVII, r. 7 -Decree given on one out of 


w ■ r w - w ■ v - 

two grounds alleged in plaint— On review decree 
maintained on other ground— Appeal, whole case, 
whether can be opened in. 

Where a plaintiff bases his claim on two grounds 
and the Court decrees it on one of them only without 
discussing the other, but on a review application by 
the defendant, rejects the ground on which it had 
based its decision formerly and maintains the decree 
on the second ground, in an appeal by the defendant, 
although his application for review was limited only 
to the first ground, it is open to the plaintiff to re- 
open in the Court of Appeal the question concerning 
the second ground as well. C Mean r. Dvrua Chuuk 
pUTTA, 29 C. W, N. 1027; A. I. R. 1926 Cal. 243 456 


0. XLVII, r. 7 —Order granting review ~ 

Appeal, wh'i’i" r if.*. 

No anneal lis against the ‘ i- h r granting a review. 

An order granting an application f"i* review of a 
iu.i -ivmt 'Y.n onlv ibnri-d toon the grounds 
hUticl in r. 7 of U. XL\ li. ot the C. P C. C 
IIarcsdra Nath Ch.umiup.y r. auS.v Uazi. A. I. ■ 

1926 Cal. 2o9 504 

Sch. II, paras. 1, 15, 16, ss. 109, 115— 

Arbitration- R> ju\ncc by Court— Objection, disposal 

tii - Rri isimi. # , , 

I Vler tlie C. V. (\. of 190$ the policy ot the law is 
1 ., mako all decisions in arbitration cases final and it 
is contemplated that any objection taken in respect of 
the validitvof an award should be determined by t no. 
Court through which the reference was made, includ- 
ing an objection that what purports to be an award is 
by reason uf certain events which are said to have 
hanpem d prior to the reference not an award at all. 

\\ here, therefore, in such a case an award is upheld 
bv the Court which made the reference and a petition 
for revision of such order is dismissed by the High 
Court, an order of the Trial Court or of the High 
Court is not open to appeal to His Majesty in Council 
inasmuch as the order of the High Court being passed 
in revision cannot be said lo have been passed 'on 
appeal* within the meaning of el. ml of s. 109 of the 
C. P. C , and cUei of the section is inapplicable for 
want of the case being a lit one for appeal within the 
meaning of that clause. A Si* RAJ SlNV.it i\ Part 
Koiaim. 23 A. L. J. 997 904 

Sch. II, paras. 14, 20— Partiti»n suit— 

Compromize referring certain matters fo arbitration 
_ Arbitration ,’ nature of— Arbitrator proceeding ex 
parte after due notice , legality of— Finding that 
no material has been produced by parties with 
regard to certain items, effect of- Award, validity 
of— Appeal— Oral evidence , appreciation of— Trial 
Judge , opinion of, value of. 

A partition suit was compromised and a decree 
was passed in accordance with the compromise. The 
compromise provided that certain preliminary matters 
had been settled in a certain way between the parties 
and that certain properties which were the subject of 
I he suit should be treated as joint properties and 
should be divided among the parties by a named 
arbitrator according to the shares of the parties, 
taking into consideration the conveniences and in- 
conveniences. The compromise also contained u 
clause that if the arbitrator “fails or becomes unable 
to make the divisions and partition of all these pro- 
perties that are settled as ijmali and to adjust and 
settle the account relating to such of the karbars as 
to which accounts have to be token, in such a cuse, 
any of the parties shall have power to enforce such 
divisions ami partition and the taking of such 
accounts by executing this decree and upon such ad- 
justment and settlement of accounts each party shall 
gel a decree for the amounts that may be found due 
to him or her thereby" : 

Held, that the parties intended that no further steps 
should be taken in Court and that the arbitmtiou should 
be an arbitration without the intervention of the Court 
and that tho rules contained in the Second Schedule 
to the C. P. Cm relating to such arbitrations wero 
applicable lo the case. 

\\ here on arbitrator is authorised to proceed in tho 
absence of a party who fails to appear in spito of the 
notice of the duteof hearing being given to him, the 
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award made by the arbitrator cannot be objected to 
on the ground that the arbitrator carried on an e.r parte 
enquiry owing to the failure of one of the parties to 
* renCC a PF® lr before him after proper notice 
W here with reference to certain items in dispute 
between the parties, no material is produced before 
the arbitrator on which he can decide that there is 
any liability from one party to another, the award of 
t ho arbitrator cannot be objected to on the -round 
that it fails to determine some of the points in dispute 
between the parties. The effect of the award is that 
no party can make any claim against any other party 
in respect of such items, and the award is final for ail 
time settling the dispute between the parties relating 
to such items. 

W here there is direct conflict of oral evidence with 
regard to any point, an Appellate Court must give 
weight to the impression that the witnesses made on 
the Judge in whose presence they gave evidence. C 
Hem Chandra Kundu v. Jxanesdra Chandra Kundu, 
A. I. R. 1926 Cal. 116 624 

— Sch. Ill, para. 7— Execution of decree- 

Agricultural land, farming out of— Conditions of 
farm, determination of— Duty of Court. 

Where in execution of a decree the Executing Court 
proposes to farm out agricultural land belonging to 
the judgment-debtor, the term of the farm and the 
other conditions must be decided by the Court itself. 
The Court must seek the Collector s advice on the 
subject and should ordinarily follow it, but is not 
bound to do so. L Siieo Natii r. Puran Mal, A. 1. It. 
1925 Lah. -125; 7 L. L. J. 212 228 

Commissions— Commissioner appointed to carry out 
demarcation— Re port u nsat is factory- Procedu rc. 

The fact that a Commissioner who has been ap- 
pointed to ascertain the proper demarcation and site 
of the property in dispute in a suit lias made a muddle 
of his enquiry should not in any way prejudice any of 
the parties to the suit. If the Court finds that the 
Commissioners work is unsatisfactory, the proper 
procedure is to appoint another Commissioner who 
should carry out liis work in accordance with the 
instructions of the Court. Pat Mohammad Sadiq v. 
BasgitSah 834 

Common Law of England— Applicability to 
India. Sec Foreigners Act, 18C4, s. 2 310 

Companies Act (VII of 1913), ss. 79,81,213- 

Extraordinary general meeting of share-holders— 
\otice,form of— Proceedings, when liable to be upset 
— Special resolution— Amendment , whether may be 
movcd—Chairman, power of— Proper amendment 
disallowed, effect of— Right of speech— Irregularity 
in proceedings— Court, whether can interfere— Fraud. 
Whore there is any secret agreement or any 
interest of the Directors in the agreement not dis- 
closed in the circular, or in the notice, of a 
meeting of the Company, the Court will view with 
strictness any omission to refer to it in the notice <*r 
in the circular accompanying the notice; and the 
omission to mention any secret arrangement would 
constitute a 6erious defect in t lie notice. But where 
no secret agreement is proved or suggested and where 
there is no indication that there was anything to con- 
ceal, the Court will as far as possible take a liberal 
view of the terms of the notice and will not upset the 
proceedings taken on a notice for some defect, which 
might have been avoided, but which was not avoid- 
ed on account of some honest mistake. 


[1935 

Companies Act-contd. 

Where the general nature of the business to be 
transacted at the meeting of the share-holders is clear- 
ly indicated and sullicient details are given such 
as are necessary for the purpose of enabling the share- 
holders to consider the question, the notice is a valid 
and proper notice. 

A clause for winding up the Company or for the 
appointment of liquidators may form part of a special 
resolution and be passed along with it. 

An amendment to a special resolution may be 
allowed to be moved at the first meeting, but no 
alteration whatever of the special resolution can be 
allowed at the confirmatory meeting. 

It must necessarily depend upon the nature of the 
resolution and the nature of the amendment whether 
it could be or should be allowed by the Chairman. 

Any proper amendment which is moved by any 
member at a meeting should be put to the meeting 
for consideration, and if the Chairman rules out any 
such amendment, the resolution is liable to be set aside. 

The majority must not refuse to listen to the 
speech of a member in reasonable terms for a reason- 
able time. 

It is difficult to lay down any general rule as to 
what should be the result where the right of speech 
is denied to a member in a general meeting of the 
share-holders. 

The proper test to lay down is to consider the 
facts and circumstances of each case and to deter- 
mine whether t lie denial of the right of speech is 
sufficient to vitiate the resolution under the circum- 
stances of that case. 

Those who refuse unnecessarily out of sheer im- 
patience to listen for any resonable length of time, to 
any arguments in support of the opposite views incur 
a grave risk in adopting this attitude of exposing 
the very resolution, which they may be anxious to 
adopt, to the scrutiny of the Court and to render it 
liable to be set aside. The very purpose which they 
may have in view may be defeated on account of such 
conduct. 

The Court should incline more in favour of the 
validity of the proceedings than in favour of their 
invalidity, if the fact which would go to invalidate 
the proceedings is not established beyond reasonable 
doubt. 

It is futile for any member to raise a general ob- 
jection to the validity of notes, without indicating the 
nature of the objection, and without any attempt to 
particularise the votes objected to. It can only bo 
interpreted as a sort of invitation on the part of the 
member to adjourn the proceedings of tho meeting 
to examine the votes over again. 

Per Fawcett , A. — Where a special resolution for the 
voluntary winding up of a Company has been passed, 
the proposed liquidators may be changed at the con- 
lirmatory meeting. 

It is n well recognised rule that an amendment 
should be affirmative inform, and not merely nega- 
tive of something already proposed, and be in such a 
form that a definite decision can be arrived at. 

The Court should not interfere on the ground of an 
irregularity in the case of acts which are valid if 
done with the approval of the majority of share- 
holders, unless the acts complained of are of a 
fraudulent character or are ultra vires. 

A case of fraud or over-bearing influence is neces- 
sary to justify interference by the Court. B Parsuu- 
kam Dattaram Sham dasaxi v. Tata Industrial Bank, 
20 Bom. L. K. 0t>7; A. 1. U. 1925 lton. 1? 580 
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company. See Companies Act, 1913, s. 79 580 

- Articles of Attociatt'on, whether can he 

altered— Share-holder entering into special contract 
with Company, position of. 

A share-holder in a Company must be taken to know 
that one of the incidents of membership of a Company 
is that the Company may, by adopt in" the proper 
method, bona fide alter its articles in a way winch may 
prejudicially affect his interests, and, provided that 
the alteration in the articles is not inconsistent with 
the objects set out in the Memorandum of Association, 
and is 6owi fide made in the interests of the Company 
a 6hare-holder in ordinary circumstances would ho 
bound by such an alteration. The rights of a share- 
holder in respect of his shares, except so far as th y 
may be protected by the Memorandum of Association, 
are by Statute made liable to be altered by social 
resolution. But the case of a contract between an 
outsider and the Company is entirely different and 
even a share-holder must be regarded as an outsider 
in so far as he contracts with the Company otherwise 
than in respect of his shares. In such a casj the Com- 
pany cannot by altering its articles justify a breach 
of contract. C Hari Chandana Joga Deva v. Hixur- 
stan t Co-Operative Insurance Society, A. I. It. 1923 
Cal. 690; 52 C. 239 86 

Compromise -Repudiation by one party— Other 
party , right of , to repudiate — Executed contract, 
effect of. 

Where there is a compromise which finally settles 
the rights of the parties and nothing more has to be 
done to give effect to it, the conduct of one of the 
parties in acting in a manner inconsistent with tho 
compromise does not justify the other party in re- 
pudiating it. 

A landlord made in favour of a ryot an absolute 
and hereditary grant of a village on sarvamanyam 
tenure. After the landlords death, his son challenged 
. the alienation, and the matter was compromised by 
the ryot agreeing to pay a favourable rent on tho 
holdings. The son thereafter repudiated tho com- 
promise and sued to set aside his fathers alienation 
on the ground of its having been executed under 
undue iufluenco. The suit was dismissed. In a sub- 
. sequent suit to recover rent on foot of the com- 
promise : 

Held, that the compromise settlement was not an 
executory contract and the plaintiff was entitled to 
sue to enforce its terms and was not disqualified from 
so doing by having sued for a greater relief than he 
was entitled to in the prior suit. M Kuppuswami Iyki: 
v. Raj E8 war a Setiicpatui. 22 L. W. 25S; 19 M. L. 3. 
462; A. I. R. 1925 Mad. 1282 973 

Construction Of deed— ljara deed, whether mortgage 
— Suit to recover haq ajiri — Interest, whether can be 
claimed— Ijaradar, rights of. 

Under the terms of an ijara deed it was agreed 
that the ijaradar should remain in possession of 
the ijara property and that out of tho fixed annual 
rent he should pay Government revenue and read- 
cess into the Government Treasury every year, should 
deduct and appropriate to himself a certain sum in 
lieu of interest on the zarpeshgi money and should 
pay the balance as haq ajiri to tho owner. In a suit 
to recover the haa ajiri in respect of several years: 

Held, (1) that tho ijara deed was a deed of usufruc- 
tuary mortgage and that tho ijaradar held posses- 
sion not as tenant but as mortgage© and that tho 
haa ajiri was not o payment in the nature of rent 
and that, therefore, in tho absence of a stipulation 
Jn the deed for payment of interest thereon, tho plaint 
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iff was not en*irM ?• recover any interest on the 
arrears of h-iq ^jir. 

<2. that the ns i, ’radar was not entitled 

t-» iviiiov** auv i"-!** i* *ii th- -*il of the land held in 
ijara ami tin':. dum .mes recovered by the 

plaintiff from a third person |il r.-spc-ct of an injury 
done b- the latt-rtu the **il e«mH not be claimed by 
th r ijaradar and could n-t be s i off against the 
plaintiff demand. Pat Nathan Pkasai* Shah i\ Kali 
Brasap Shah, (1'J25i Bat. 317; A. I. K. 1926 Bat. 7i; 7 P, 
L.T. 153 785 

Construction Of document-.l grcemenl to execute 
kirarnanui authorizing creditor's agent to receive 
cheques due to debtor, whether assignment-Decrct 
in favour of third person- Attachment of cheques 
- Creditor , whether can object— Lien. • 

L, a B. W. D. contractor, borrowed money from b 
and execuled two agreements in his favour oil 4th 
Somber W17 and 19th September 1919, agreeing to 
credit or deposit at B's shop all cheques that he may 
get from B. \\\ l>. on account of the works and not to 
cash them, and to execute a i ituraninmu in the name of 
a servant of B whom B may appoint to authorize him to 
take on his (.1 s) behalf cheques in his name from the 
T. W. I), and get them credited in B s shop, and that 
he will have no authority to take the cheques until 
the satisfaction of the debt. One A r , another creditor 
of L, obtained a decree against L and attached certain 
cheques of L obtained from B. \\\ D. B objected m 
execution proceeding that cheques were assigned to 
him The objection was overruled. B then tiled a 
suit for a declaration that the attachment was not 

valid: .... 

Held, that the terms of the ikurarnama did not con- 
stitute a present assignment of the debt due to A 
but an agreement to assign at future dates and unless 
L authorized the P. W. D. to make over each cheque to 
the agent of B there was no lien acquired over it. 
N R u i a mi r. NaUAIN BrASAP 323 


Insurance policy— Insured taking shares in 

Company-Premia , balance of, to be recovered from 

dividends— Liability of Company. 

Under a policy of an insurance the defendant Com- 
pany guaranteed to the insured that if the latter paid 
to tiic Company a certain sum each year for a certain 
number of years the Company would pay to the insur- 
ed the sum of Us. 20,000 and would also pay at the end 
of the period fixed ic.Ulcd the endowment period! such 
additional sums by way of profits as according to the 
Society's Regulations may accrue and become payable 
in respect of the policy, after paying up in full all 
calls due aud payable in respect of certain bond shares 
which the insured had agreed to take. One of tho 
conditions of the policy was that in case the insured 
should outlive the endowment period all^dividonds to 
become payable on the shares shall bo subject during 
the period to a lien in favour of the Society for pay- 
ment of the premium payable on the policy, the total 
premium in each case b?ing equal to tho face value of 
tho policy. Tho plaintiff continued to pay the stipu- 
lated sum each year to the Company and at the end of 
the endowment period sued tho Company to recover 
the amount of Us. 20,000 as a debt due by tho Company 
under tho policy : 

Held, (l) that tho true construction of the uolicy was 
that tho Company had agreed at the end of tho endow- 
ment period to pay the principal sum insured aud that 
it undertook also to pay at the same time an additional 
sum in respect of dividends accrued on tho shares after 
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retaining thereout all calls due and payable in respect 
thereof and that it had agreed topav an additional 
eum in respect of dividends accrued after the period 
had expired during which it was at liberty to allocate 
the dividends towards the balance of the premium ; 

that the risk of the dividends not being sufficient 
to cover the balance of the premia was taken bvthe 
Company ; 

that the plaintiff having paid the whole sum 
which the Company required him to pay during the 
endowment period under the policy, he was entitled 
to recover from the Company the sum of Ks. 20,000 
being the principal sum insured. C Hari Chandana 
J oGA I)EVA V. HINDUSTAN Co-OfKKATIVE INSURANCE 
Society, A. I. R. 1925 Cal. 690; 52 C. 239 86 

Lease, duration of— Covenant against assign- 
ment— Receipt of rent from assignee— Estoppel. 

The owner of a raiyati interest demised certain 
premises to certain persons on a dar-raiyati. The 
lease provided for the lessees building a house for the 
purpose of a shop on the land and carrying on busi- 
ness therein and paying the rent therein named even- 
year to the lessor. There was a further provision iii 
the document that if the rent was not paid in any year 
t lie lessor would be entitled to recover khas possession 
of t he land with arrears of rent and damages by suit. 
The document further provided that if the lessees did 
not carry on business on the land then they would 
give up the land to the lessor and that the lessees 
would not be entitled to give the land to any body 
else. The lessees failed to pay the rent stipulated in 
the lease and t he lessor, instead of recovering pos- 
session of the premises, brought the properly to sale 
in execution of his rout-decree ami the property was 
purchased by the defendants iirst party. The interest 
of the lessor was purchased by the plaintiff. Defend- 
ants first party sub-let the premises to the defendants 
second party and the latter put up a permanent 
structure upon the land of which the plaintiff was 
aware. Plaintiff continued to receive rent from the 
defendants second party after the erection of the 
building. Semetime afterwards the plaintiff sued to 
recover khas possession of the premises on the allega- 
tion that the defendants first party had parted with 
their possession of the premises to the defendants 
second party in contravention of the terms of the 
original lease : 

Held, (1) that the original lease was one for tho 
lives of the lessees subject to its determination if they 
failed to pay the stipulated rent in any year or if 
they failed to carry on business on the land or if they 
transferred the lease to a third party ; 

(2) that by their purchase in execution of the rent 
decree the defendants second party hod obtained a 
tenancy in the terms of the original demise, that is to 
say, during The lives of the original lessees determin- 
able on the grounds mentioned in the lease ; 

(3) that the plaintiff being aware of the sub-lease 
in favour of the defendants second party and of the 
erection of the permanent structure by them and 
having received rent from them with such knowledge 
could not eject the defendants on the ground that 
the defendants first party had parted with tho 
possession of the premises to a third party in con- 
travention of the terms of the original lease. C 
Chandra Kumar Shaua r. Mafizak Ramhan 832 

. Maintenance deed— Provision for payment of 

paddy or equivalent value— Option— Market rate , 
claim at, maintainability of. 


Construction of document-contd. 

It is not an invariable rule that where a person* 
undertakes to pay maintenance in kind he should 
always pay it in kind. Where a document is clear, 
eiiect must be given to its terms. 

Where a person by a deed of maintenance undcr- 
i?° on , vcr t0 a maintenance holder paddy worth 
Ks. 39 for every year. 3 podics of paddv 'without 
moisture and chaff, and the deed further* provided 
that "jf at any time the giving of maintenance is 
delayed at the rate of 13 only for even* podi money 
should be collected or sued for" : 

Held, that the document gave an option to the 
grantor to give maintenance in kind or in cash at the 
rate mentioned and that the maintenance holder was 
not entitled to insist on payment at the market rate 
on the date of the plaint. M Chinxamma Xaidu v. 
Yf.xkatammal, 49 M. L. J. 186; 22 L. W. 3G9; A. I. 11 
1925 Mad. 1023; (1925) M. W. X. 735 996 

Mortgage or sale— Intention of parties— Evi- 
dence of conduct , whether admissible— I nadequacy of 
consideration, effect of— Muhammadan parties— 
Practice. 

It is well-known that documents are executed by 
Muhammadans in which they conceal, or at least try to 
conceal, the real nature of the transaction and attempt 
to make out that the transaction is an out-and-out sale 
although, as a matter of fact, the intention of the 
parties is to create a mortgage. In considering a 
document, therefore, of this nature where the question 
arises whether the document is a deed of sale or a 
deed of mortgage, regard must be had to this 
practice where the parties are Muhammadans. 

In order t > construe such a document intrinsic evi- 
dence afforded by the terms of the document must be 
taken into consideration and t lie Court must also 
take into consideration the facts which may legiti- 
mately be proved with a view to showing’ in what 
manner the language «*f the document is related to tho 
existing facts and may also refer to the contrast be- 
tween the value of the property and t he considcialion 
that passed in money. Evidence relating to t lie 
subsequent conduct of the parties themselves, how- 
ever, is not admissible as showing their intention. 

In the case of such a document the absence of any 
mention of a definite date by which the transferor can 
by re-paying the amount of the consideration claim a 
re-transfer of the property does not indicate that tho 
deed is not one of mortgage, nor is the absence of any 
reservation to the transferee of the right to recover the 
money paid by him or of a stipulation authorising tho 
transferor to sue for redemption a safe criterion for 
the determination of the question. 

A deed of transfer ran as follows “I have been in 
the ownership and possession of land lit for erection of 
shops by right of my purchase within the boundaries 
mentioned below situated in the line to the north of 
the road facing westward in Hander llazar Clink. Now 
for my own necessity on receipt from you of Kg. 400 in 
cash as tho price of that shop land 1 sell to you the 
same and 1 and my descendants cease to have right 
therein. You from this day being in ownership and 
possession in these lands, continue to enjoy the same 
with the rights of transfer by gift and sale, etc. I and 
my successors cease to have any right thereto. I make 
over my kobala of purchase dated the 11th Sravan, 
1287. Moreover when I or my heirs would return the 
purchase price to you and your heirs you shall give up 
the properties. And 1 shall get this kobala registered 
within the period of limitation.’ It was found that 
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the consideration for the transfer was wholly in- 
adequate : # 

Held, that the inadequacy of the price coupled with 
the mention in the deed of the m «*d of lr.on-y '*n the 
part of the vendor and the stipulation a*? t* t In- return 
of the price to the vendee and the rc-omveyane * «*f the 
properly indicated that the d«N*ium*nt wn* intended 
to be one of mortgage by way "f conditional sale and 
not one of sale out-and-out. C Mohammad T'M vs r. 
Abdul Rahaman, 42 C. L. J. 74; A. I K. 15*20 Cal. 
1151 , t .. 100 

Sale or Uas v- ‘‘Moghli. ’ meaning of. 

The term "moghli" isawm-d i •[ doubtful meaning 
and at the host imports no more than that tin* lent 
assessed represents a proportion of tin* <ii*v-rnmenl 
revenue assessed on the lands. In in » sense «*f the 
term does it constitute rent. 

Certain lands were conveyed by a document which 
was described as a khas kobala, tin* consideration 
money being arrived at by a calculation of annual 
profits of the land conveyed, deducting lhei\ from a 
small sum payable by the transfer* r as the "hfogltli'. 
The kobala recited ; — " From this day forth you 
become fully entitled to the said lands ami are em- 
powered to sell and make a gift of the same and pay- 
ing yearly He. 1-1-0 only moghli Ionic and to iny heirs 
and legal representatives from 128i» II. S. you become 
entitled from this day from generation to generation 
by cultivating the came yourself or by settlement of 
tenants and to that I or my heirs ami representatives 
shall never make any objection 
Held , that t he transaction was on** of sale and not 
one of lease. Pat J’kabana Kimak v. 

Kaleyan Ciiakan Mandal, 7 1\ L. T. 71; A. I. U. 192G 
Pat. 80 352 

* Usufructuary mortgage — Rede nipt ion provided 

af ter possession by mortgagee -Limitation, alteration 
of— Limitation Act (IX of W.M, Mi. I, .irf. //,; s\ 
Where a usufructuary mortgage provides that the 
right of redemption would accrue only after posses- 
sion is delivered to the mortgagee, limitation does 
not run against the mortgagor until possession is 
delivered to the mortgagee. 

A usufructuary mortgage executed in 1854 provided 
that the mortgagee would retain possession of the 
mortgaged land and that he won Id realise rents, and 
that afterwards if the mortgagor re-pn id the mo»-y, 
then the land would be released. The mortgagee did 
not get possession before December 1*60. In Septem- 
ber 1911) a suit was brought to redeem the property: 

Held* that under the terms of the mortgage-deed, 
the right of redemption did not ariV; nn'il after 
possession had 1 ven delivered to and enjoyed by the 
mortgagee, and that the suit brought well within 
sixty years from December 1600 was within time. 
C Mahammkd Ismail v. Siiarkatci.lah 763 

Will, charitable trust created bv. See Hindi: 

Law— Will * 829 

Contract, construction of-Xon-performancc —Termi- 
nation of contract. 

The material portion of a contract to cut sleepers 
by the second party from the jungle of the first partv 
was as follows — “Wc, the second party, shall during 
the term each year from the month of Kartil: up to 
the end of Asarh, get 15,000 sleepers of every 
measurement prepared every month, and shall, after 
they are counted according to the contract, puv to 
the first party the price thereof according to the rat -s 
mentioned above, without any objection. To this' 
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i. •idier we, the second party, r.or our representatives 
shall raise any obje ti-vn. If we do so the first party 
shall be competent t > camel this deed and stop the cut- 
ting of the tree; in the lands sp« ifird below without 
waiting for the expiry «-t t h»* term of this agreement.... 
L« f it be known that we. the nd p.*rty, will have 
to pi'* pa iv 1 .35.1.1)0 i "lie lakh and thirty-live thousand 
sleepers of different measurements every year during 
the nine months from Kartik to Aj a r/i. in accord- 
ance with the terms specified above. If, through 
negligence on the part of us, the second party, wc 
fail to prepare so many sleepers no plea regarding 
deficiency in lie* number «*f simpers, put forward by 
us. shall b? entertained ami wc, the second party, 
shall be held liable to pay m demand, the price of 
the eni ire number of one lakh and thirty-live thousand 
sleepers to the lirst party... .Without paying in full 
the price, .f the stupors that will be got ready every 
month and obtaining receipt therefor, the second 
party will not b* entitled to cut trees or prepare 
sleepers in the succeeding month. In that case, on 
the expiry of the said succeeding month, 1, the first 
party, shall be competent to bring the trees men- 
tioned in the schedule given below in my direct 
possession and 1“ stop the cutting of the trees, 
without waiting for the expiry of the term of this 
agreement." The second party failed to cut 15,000 
sleepers during the first month or to pay for 
them, and tli* find party terminated the contract. 
The second party sued for damages: 

IT Id. that tin* claim must fail, as upon a con- 
sideration of all the terms of the contract, the first 
party was, under the circumstances, within his rights 
to determine the contract. P C Homksiiwar Singh r. 
Jugal Kisiioiti!. A. I. R. 1925 I\ C. 223; 49 M. L. J. 600; 
43 0. L. J. S; 28 Dom. L. R. 1S7 596 

Contract Act (IX of 1872), s. 2. See Hindu 
Law — Adoption* 1000 

SS. 15,16, 23— Unlawful agreement— Agree- 
ment to stifle prosecution— Coercion— Threat not to 
withdraw prosecution -Undue influence Relation 
between creditor and debtor. 

In order to avoid a contract on the ground that its 
object was to stifle prosecution, two things must bo 
established, 

ill that there was really a criminal case in respect 
of a noii-coinpouiulable offence pending at the time 
when the agreement was entered into, and 
t2) that one of the objects for which the agreement 
was entered into was to stifle prosecution of the case. 

A threat not to withdraw criminal proceedings, 
already instituted, unless a bond was executed, is not 
“coercion” as defined in s. 15 of the Contract Act. 

The relation between a debtor and n creditor is not 
necessarily one in which the former is to be taken as 
being situated in such a position that his will is 
bound to be dominated by the latter. 

So long as there is no agreement not to prosecute, 
there is nothing to prevent a creditor from taking a 
security for the payment of his debt, even if the 
debtor is induced to give the security by a threat of 
criminal proceedings. C Rambsuwar Marwaki t\ 
Urexiuu Nath Das Sarkar, 29 C. W. 1029 463 

s. Mi— Mortgage— Interest, high rate of— 

Court, power of, to reduce rate of interest -Undue 
influence, finding of, whether necessa ; y, 

A finding in a suit to recover money due on a 
mortgage-bond that the parties are near relations 
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that there was good security given for the debt and 
that the interest charged is excessive is not sufficient 
Vo enable the Court to reduce the rate of interest 
There must be a further finding that the mortgagee 
had unduly taken advantage of his position and that 
lie was in a position to dominate the will of the 
mortgagor and to exercise undue intluence over him. 
I nless it can be shown that undue advantage was 
taken, the Court cannot interf re with the contract. C 
Panchi Dasi v. Kshiroda Dasi, A. 1. R. 192G Cal 171 

727 

s. 16— Undue influence of third person, 

effect of Debts incutTed by profligate young matt 
consolidated into mortgage — (' nduc intluence, proof 
of. 

Undue influence exercised by a third person over a 
mortgagor is no defence to the mortgagee's claim on 
the mortgage. 

The facts that a mortgagor was a profligate young 
wastrel unaccustomed to the possession of any money, 
that on his father's death he embarked upon’ a career 
of debauchery and that the mortgagee, a professional 
money-lender, advanced him moneys on various docu- 
ments, which debts were subsequently consolidated in 
the mortgage in suit, do not justify a finding of undue 
influence. L Sardari Mal v. Abdul Sam ad, A I. It. 
1925 Lah. 430; 7 L. L.J.206 39 

S. 23— Chit-fund, whether lottery— Suit on 

pro-note passed by one chit-fund older to another, 
maintainability of -Penal Code (Act XLV of ISM), 
*. 29!, A. 

Plaintiff and defendant formed a partnership to pro- 
mote a “chit-fund". A capital fund of Its. 500 was 
raised from 500 subscribers subscribing each one 
rupee per mensem. At the end of the month there 
was a drawing by lot and the subscriber who drew 
the ticket was paid Its. 50 and his connection with the 
transaction forthwith ceased. This process was re- 
peated month after month till the end of the 19th 
month. At the close of , he 50th month each of the 
remaining subscribers was paid Its. 50 and the stake- 
holders divided the protit and the fund was dissolved. 
In settlement of the accounts of the partnership, 
defendant executed a pro-note in favour of the plaint- 
iff. In a suit to recover the amount of the note : 

Held , (1) that the right of the subscribers to the 
return of their contributions not having been made a 
matter of risk or speculation the transaction was not a 
lottery and did not fall within the mischief of s. 294A 
of the Penal Code ; 

(2) that the plaintiff's suit was, therefore, main- 
tainable. 

Per Ramesam, J.— A chit-fund the main object of 
which is the promotion of co-opei alien, pnider.ee and 
thrift ought to be regarded as legitimate even though 
there is an eleinept of chance. If by the time a society 
of this kind becomes known to the public, all its 
members are ascertained and there is no invitation to 
any member of the public to join it, it cannot be said 
that any person keeps a lottery office, at which the 
public are invited to join and pay, within the mean- 
ing of s. 294 A of the Penal Cede. 

Jn other words, it is not every lottery that con- 
s'itutesan offence, but it is the keeping of a lottery 
otlic'* which is a standing invitation to the public that 
constitutes Ihe offence. 

Per Vt nkatasubba Rao, J— In a transaction like I he 
one mentioned above, while chance determines the dis- 
posal of the interest earned, there is absolute certainty 
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?’ 11 reference to the distribution of the capital fund 
itself. 'Ihe dominant feature of the transaction is that 
it enables a large number to gradually lay by money 
and receive their savings in a lump sum and the 
scheme is m their case an incentive to thrift. 

A transaction is not necessarily a lottery simply 
because a matter of whatever kind is agreed to be 
decided by lot. M Shanmcga Mudaliak v. Kumara- 
SWAM 1 Mf i»ali, 21 h. \V. 403; A. I. It. 1925 Mad. 870; 
(1925) M. W. X. 055; 48 M. 661 420 

SS. 23, 30- Obligation connected with betting 

— Public policy. 

Neither in India nor in England has the Legislature 
gone so far as to enact in express terms that betting 
transactions are illegal, but both in India and in 
England the Legislature regards it as undesirable in 
the public interest that any assistance should be 
afforded bv Courts of Law to enforce obligations which 
have been created iu connection with betting or wager- 
ing transactions. C Waltbr Mitciiel v. A. K. 
Tkxxknt, 52 C. G77; A. 1. R. 1925 Cal. 1007 59 

S. 28 -Contract providing for suit to be 

brought in one of two Courts having jurisdiction , 
validity of. 

Where there are two Courts both of which would 
normally have jurisdiction to try a suit relating to 
a dispute arising out of a contract the parties are 
entitled to agree among themselves that a suit relat- 
ing to such a dispute should be brought in one of 
those Courts and not in the other. Such nil agree- 
ment does not contravene the provisions of u. 28 of 
the Contract Act, inasmuch as the plaintiff is not 
thereby restricted absolutely from enforcing his rights 
under or in respect of t lie contract by the usual legal 
proceedings in the ordinary Tribunals, as the lestric- 
tion is only partial. 

Where a contract between a vendor and purchaser 
of goods provided that "in all legal disputes arising 
out of the contract, A will be understood as the place 
where the cause of action arose" : 

Held, that the clause did not offend against 8. 23 
of the Contract Act as being in restraint of legal pro- 
ceedings and was valid and must be given effect to. 
M Achratlai Kesavalal Mktiia <&Co. r. Vijayam & 
Co.. 49 M. L. J. 169; 22 L. W. 70; A. I. R. 1925 Mad. 
1145 1019 

S. 30— Wagering contract— Agent, whether 

can recover expenses or commission— I'oi'ward con- 
tracts, whether wagering contracts. 

Where a plaintiff, on behalf of the defendant, has 
entered into gambling transactions with fliird 
parlies, the defendant is bound to make good the 
losses incurred in those transactions to the plaintiff 
and pay the commission. 

The fact that t lie defendant is a Limited Com- 
pany would not disentitle the plaintiff to recover, 
where he has entered into the contracts under arrange- 
ment with the manager of the Company, apparently 
acting in exercise of the powers vested in him. 

The fact that forward contracts are made in the 
rice trade is not one, which of itself indicates anything 
at all. No doubt such contracts must, in the naturo 
of things, bu speculative to a large extent. But the 
fact that they are speculative does not render them 
wagering contracts, and there can be no wagering 
contract where there is not an intention common to 
both parties tlir.t the dealing should le by ''a.v of 
warcr or gambling in differences. R Ally Moolla 
Industrial Cor. Ltd. r. Ismail, A. I. R. 1925 Rang- < 

4 Bur. L. J. 131 & 174 676 
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— S. 38— Sale of goods— Vendor, duty of— Offer 

of goods- Opportunity for inspection — Only of pur- 
chaser. 

Clause (3) of s. 3S of the Contract Act only requires 
that the promisee should have a reasonable opportun- 
ity of seeing that the thing offered is the thin" whi* h 
the promisor is bound by his promise t«> deliver. The 
promisor is under no obligation to prove the identity 
of the thing offered to the promisee's saiisfaeii. n. It 
is the promisee's duty to take the steps necessary to 
satisfy himself. The promisor has only to give him 
an opportunity for it. 

Where on an offer by the vendor to deliver the 
goods, the goods could have been inspected if the 
purchaser had applied to the vendor to enable him to 
do so, for the purpose of satisfying hiuisdf that the 
goods offered corresjionded with the goods emit meted 
for, but the purchaser took no steps f-*r this purpose 
but contented himself with writing letters with a view 
to raise a defence subsequently ; in a suit f**r damages 
by the vendor for non-aweptanee of goods : 

Held, that the plaintiff had done all he was bound to 
do under the contract and there was no default on his 
part and that consequently the defendant was liable in 
damages. 

Actual physical possession of the goods by the 
vendor is not necessary. It will be enough if the 
goods are under his control and he is able and will- 
ing to deliver on the price being paid. M Aur.wi- 
chblaii Ohetty i\ Krishna Iyer, (1925) M W. N. 321: 
22 L. W. 265; 10 M. L. J. 530; A. I. R. 1025 Mad. lift 

481 

S.43. See Lashlord and tenant 211 

•- S. 45— Partnersh ip— Su it by one partner to 

recover debt due to partnership, maintainability of— 
Other partners, whether accessary parties. 

Ordinarily all the individuals constituting a partner- 
ship are necessary parties to a suit to recover a debt 
duo to the partnership. Where there arc several 
partners in a timi and only one of them files a suit to 
recover a partnership debt, the suit is not maintain- 
able unless and until the other partners are brought 
on the record. Where, however, one of the partners 
is able to substantiate that the reason for the appear* 
•nee of the other partners on the record has ceased to 
exist by reason of their ceasing to have any interest 
in the partnership, the suit is maintainable without 
bringing the other partners on the record. S Mrun.ir 
v. Shewaram Munch raj 1 1 1 

S. 61— Rc-pa yment— Appropriation— Court, 

powers of. 

In the absence of anything to show that a re-pay- 
ment was towards a particular item n Court is entitled 
to appropriate it towards the earliest outstanding 
item irrespective of its being in time or not. N Dii.i- 
CHAND V. Soni, A. I. R. 1926 Nag. 75 2 3 9 

S. 65. See Transfer of Property Act, 1882, 

■•0 340 

S. 69. See Transfer op Property Aar, 1882, 

b.55 851 

* y S. 69— "Bound by law to pay," meaning of 

— Failure of defendant to make payment under 
contract— Decree obtained by creditor— Properties 

belonging to plaintiff and defendant put up to 
salt— Payment by plaintiff -Suit to recover amount 
of payment from defendant, maintainability of. 

The expression “bound by law to pay'* in s. 69 of 
the Contract Act does not mean bound* by law to the 
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plaint iff. but that the defendant at the suit of any 
person might be compelM to pay. 

Plaintiff purchased certain properties tree of encum- 
brances. The plaintiffs vender subsequently sold some 
other properties t*» the deiVndaut, a portion of the 
c mridcrat ion being 1- ft with the defendant to pay 
off a decree oktiiic.d against the vendor by one R. 
Defendant did nut nay « ff this .amount with the result 
that the piujvrti -s sold t » the plaintiff together 
with those s »ld to th » defendant were sold 
by R in execution of his dc«n e. In order to prevent 
the sale being confirmed plaintiff paid the decretal 
amount and then brought a suit to recover that sum 
from t lie defendant: 

Held, that the suit foil within the purview of s. 69 
of the Contract Act and that the plaintiff was entitled 
to a decree. M Rasapiw Pii.lai r. Dorajsaui Rkddiar, 
M M Ij. J. 88; 1 1925 » M. W. N. 486; A. I. U. 1925 Mad. 
1011 545 


— SS. 69, 70 - OmfribMfion, suit for- Horn 

ti«h- claim to property ■ Person depositing money, if 
entitled to recover --"Interested in payment of 
mom ij , " meaning of— Implied request, origin of — 
‘ Lawful payment,'' meaning of . 

Where payment is made by a person who puts 
forward a Son* Tide claim to the property in dispute, 
he is entitled to the protection afforded under s. 69 of 
the Contract Act, even though it ultimately transpires, 
*s a result of litigation, that he had no interest for the 
protection whereof the payment was made. 

The expression “interested in the payment of th* 
money" in s. 69, Contract Act, is comprehensive 
enough to include cases of apprehension of any kind 
of less or incouvcnicnce, and is not restricted to cases 
of individuals who are sure to suffer actual detri- 
ment assessable in money value. 

In a suit under s G'J of the Contract Act it is 
essential that there should be, firstly, a person who it 
hound by law to make a certain payment, secondly, 
another person who is interested in such payment 
being made, and thirdly, a payment by such Inst men- 
tioned person. 

A debt for money paid arises where a person has 
paid money for another under circumstances and upon 
invasions which make it just and equitable that it 
should be re-paid; a debt or promise to pay is then im- 
plied in law without any actual agreement to that 
effect. 

Section 70 of the Contract Act is not limited to 
persons standing in particular relations to one another 
and except in the requirement that the act shall be 
lawful.no condition is prescribed ns to the circum- 
stances under which it shall be done. The section 
does not justify tho officious interference of one man 
with the affairs or property of another or to imposo 
obligations in respect of services which the person 
s mght to be charged did not wish to have rendered. 

The word “lawfully ' in s. 70 is not a mero surplusage 
and it must bo considered in each individual case 
whether tho person who made the payment had any 
interest in making it, and if not, the payment cannot 
be said to have been made lawfully. 

The existence of an interest is generally a test as to 
the lawful character of a payment, but even if an 
interest were not shown to exist, payments on account 
of another, if lawfully made, would generally bo pro- 
vided for by s. 70 of the Contract Act. C Nagendra 
Xatii Roy v. Jugal Kisnore Roy, 23 C. W. N. 1052* 

C. L. J. 83; A. I. R. 1925 Cal. 1097 2 81 
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S. 72 Mistake of jact — Payment of money 
towards non-existing debt— Suit for refund— Cause 
of action , accrual of, subsequent to suit— Relief riaht 

A person is entitled to recover money which lie 
pays to another under a bona fide forgetfulness of 
fact. 

The plaintiff sent money to the defendant with 
intent to discharge a particular promissorv noto but 
by mistake wrongly described it. The defendant took 
advantage of the mistake and allotted the money for 
the discharge of this fictitious pro-note and thereupon 
endorsed the real pro-noto to a third person who 
ultimately got a decree. In a suit by the plaintiff 
against the defendant for recovery of money paid 
under mistake : 

Held, that the plaintiff was entitled to a decree, and 
it was immaterial that his suit was instituted before, 
the endorsee’s suit was actually decreed. 

There is no general rule that Courts have no jwwer 
to grant a decree where the cause of action arises sub- 
sequent to the suit. M Ramaswami Naicker v. 
Xarayanaswami Naicker, (1925) M. W. X. 41; A. I. K. 
1925 Mad. 7C2 906 

S. 73 — Lessor and lessee— Option o f renewal 

—Fa il u re to give possession — l )a mages - Profits of 
premises. 

A lessee who is not given possession is entitled to 
recover as damages the value of the possession of the 
premises between the time from which it ought to 
have been given, to the time h? succeeds in obtaining 
other premises. 

liven in respect of agreements relating to immove- 
able property, the principles enunciated in s. 73. 
Contract Act, are applicable, and a plaintiff is entitled 
to damages which only arise in the usual course of 
things from the breach. In assessing such loss the 
amount which is expected to remedy tie* inconveni- 
ence caused by the non-performance of the contract 
must be taken into account. 

Plaintiff obtained a lease of a rice mill from the 
defendant for a year, with option of renewal for 
another year. The possession, which was to ho 
delivered shortly before the paddy season, was not 
given to the plaintiff, and he sued for damages. The 
plaintiff admitted that he made no attempt to secure 
another mill, but the defendant did not show that 
other mills were available: 

Held , (1) that it may be presumed that it was not 
possible for the plaintiff to look for and obtain another 
mill in time for the paddy season of the first year, 
and that, therefore, he was entitled, as damages, to 
the profits lie would have made from the mill in that 
year ; 

(2) that, however, the plaintiff was n«»t entitled to 
any damages for the second year, as, in the first place, 
he might not have exercised the option, and, secondly, 
because the presumption as to his inability to obtain 
another mill could not be made as to the second year. 
RMaHnin Vi v. Omkw Whek Shi; in, A. I. U. 1925 
Kang. 2C1; 4 Bur. L. J. 93 635 

ss. 170, 55— Article given for repairs— 

Kepairs not finished within fixed or reasonable time 
— Owner s right to take back art ich- before com- 
pletion of repniis— Workn nn’s lien for rej airs done 
in part — Kemoval of article by owner without pay- 
ing for incomplete repairs— Theft. Sec Penal Code, 
1800, ss. 378, 380 289 


7 s * 196— Contract by guardian— Ratification 
by minor after attaining majority— Effect. 

An admission by a person who has attained major- 
ity, which imparts complete ratification by him of the 
ads of his guardian, dispenses with the necessity of 
any proof being adduced by the creditor to show that 
the debts were binding. N Ditliciiand v. Soni, A. I. K. 
1926 Nag. 75 2 3 9 

■ S. 233— Transaction with agent as princi - 

l>al Suit against agent and principal, maintain- 
ability of— Evidence Act (I of 1S72), s. 21-Admis- 
sion, whether must be taken as a whole. 

Where one person deals with another on the 
assumption that the latter is acting asaprincipal.it 
is open to the former, in a suit arising out of the trans- 
action. to implead ns defendants, along with the 
person with whom he had dealt, those persons for 
whom the latter acted as an agent and to claim that 
if it should be found, as a matter of fact, that the 
person with whom he had dealt had acted as an agent 
for the others, a decree may be passed both against 
the agent and against the principals. The provisions 
of s. 233 of the Contract Act would warrant the 
passing of such a decree in such n case. 

livery admission which a party makes is evidence 
against him, and may properly he acted on without 
necessarily accepting other admissions or other state- 
ments which lie might have made. O Lachiiman Das 
r. Biiacirath, A. I. R. 1926 Oudh 41 487 

Contribution— Property belonging to deceased person 
recovered by some of his heirs— Suit by other heirs 
to recover their share— Liability to pay pro - 
portionate share of costs. 

Some of the heirs of a deceased person brought a 
suit to recover his estate from a person who claimed 
to be entitled to it under the terms of a Will left by the 
deceased and the suit was eventually compromised, 
the heirs being allowed to take possession of (ho 
estate on payment to the claimant of a certain sum 
of money, which under the circumstances of the case 
was not unreasonable. Subsequently the remaining 
heirs of the deceased brought a suit against those 
heirs who had recovered the estate of the deceased for 
their share of the estate: 

Held, that the plaintiffs were entitled to their share 
in the estate of the deceased only on payment to the 
defendants of their proportionate share of the sum 
which the defendants had spent in the former litigation 
forthe purpose of obtaining possession of the estate. 
O Dcnya Singh v. Ganga Dhar, 2 O. W. N. 684; A. I. 
It. 1925 Oudh G50 408 

Costs, award of, rule applicable to. 

The ordinary rule is that costs should follow the 
event. It is generally necessary that when costs do 
not follow the event, particular reasons should he 
given why the ordinary rule should not be followed. 
B Ramiurasad Shivlal v. Siirinivas Balm u hand, 2i 
Bom. L. 11. 1122; A. I. R. 1925 Bom. £27 685 

Court-Fees - - Partition suit — Court-fee, whether 
payable by defendant. Sec C. P. C.,1908, s. 47 


Court Fees Act (VII of 1870), s. 19-1. See Prorate 

and Administration Act, 1881, s. f>l • "7 

Sch. II, Art. 17 (6)— Decree, mode of execu- 
te n of, appeal against — Court- fee payable . 

When on appeal is not preferred against a decree 
as a whole, 1 ut onlv against the mode of the execu- 
tion ci the decree, the cose falls under Art. 1* W 01 
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Sch II to the Court Fees Ant. and a stamp of Rs. 10 
is sufficient. L Radha Krishax r. Mehtab Mux, A. I. 
R. 1925 Lah. 496; 7 L. L. J. 364 629 

Sch. II, Art 17 (6 )— Hindu joint family— 

Division in status— Partition by metis and bounds, 
suit jar— Relief, whether can be i alued— Court-fee 

payable . . _ 

The correct method of regarding the relief claimed 
in a suit for partition by metes and bounds by one 
member of a Hindu joint family which has already 
become divided in status against the other members 
is that it is merely a prayer to change the form of 
enjoyment and can only be valued by deducting from 
the value of the plaintiff’s share as ascertained in the 
partition the value of his beneficial enjoyment as 
co-parcener before partition. In such a case it js 
impossible to estimate the money value of the suit 
and the suit is governed by Art. 17 (6) of Sch. II to the 
Court Fees Act. M Prathipati Surayanaryana r. 
Prathipati Seshayya, A. I. K. 1926 Mad. 122 843 

Criminal Procedure Code (Act V of 1898), s. 6 

— Calcutta Municipal Act (1 1 1 of 1022), ss. 363,36$ 
— Municipal Magistrate, order of— High Court , 
whether can interfere. 

A Magistrate appointed for trial of offences against 
the Calcutta Municipal Act is a Criminal Court within 
the meaning of s. G of the Cr. P. C. 

An order passed by the Municipal Magistrate is a 
judicial order, and the High Court has jurisdiction to 
interfere by way of revision. C Ham Gopal Goexka r. 
Corporation op Calcutta, 29 C. W. N.898; 52 C. 962; 
26 Cr. L. J. 1533; A. I. It. 1925 Cal. 1251 317 

SS. 144, 145,439— Dispute regarding land 

— Order confirming possession of one party without 
following procedure laid down in s. lio, legality of 

— Revision . . 

The Police submitted a report to a Magistrate re- 
commending action under s. 144 followed by pro- 
ceedings under a. 145 of the Cr. P. C. in respect 
of a plot of land against certain parties. On this 
report the Magistrate passed an order directing 
that the parties should appear before him on a cer- 
tain date and that in the meantime they should not 
commit a breach of the peace by going to the land 
in dispute. On the parties appearing before him the 
Magistrate heard the lawyers and passed an order to 
the effect that ono of the parties was in possession of 
the laud nud that the others were forbidden to inter- 
fere with the formers possession. The order wound 
up by saying that in case of interference with such 
possession the parties guilty of interference would 
do proceeded against under s. 107 of the Cr. P . 0., and 
that if they had any right they had better go to tho 
Civil Court. On revision: 

Held, that the order passed by the Magistrate was, 
in substance though not in form, an order under s. 
145 of the Cr. P. C., and that having been pass-d 
without observing the formalities indispensable under 
that section was passed without jurisdiction and must 
bo set aside. Pat Harban'3 Xarain Sinoh i*. Moham- 
med Sayebd, 26 Cr. L. J. 1511; A. I. R. 1926 Pat. 51 

295 

- s. 145, proceedings under— Final order— 

Breach of peace, apprehension of, finding as to, 
absence of, effect of —Preliminary order not served 
on certain party— Order, whether binding. 

The law does not require a Magistrate to record in 
his final order in a proceeding under s. 145 of tho 
Ql P. Q« W cypress finding tfiat a breach of the 
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reacc is imminent. A finding in respect of the exist- 
ence of a dispute likely to cause a breach of the 
peace is a matter to be considered in relation to the 
preliminary order and where the preliminary order 
states that the Magistrate is satisfied on the materials 
before him that a 'dispute likely to cause a breach of 
the peace exists as regards the property in dispute, 
the final order cannot be objected to on the ground 
that it does not contain a finding as to the apprehen- 
sion of a breach of the peace. 

A party upon whom the preliminary order required 
by sub-s. (Hof s. 115 of the Cr. P. C. has not been 
served and who has not been given an opportunity 
to prove his possession over the subject of the dispute, 
cannot be subjected to the final order passed in the 
proceedings. O Muqim-un-sisa v. Ahmad us-nisa, 2 O. 
\V. X. 704; A. I. R. 1925 Oudh 605; 2G Cr. L. J. 1581 

541 

SS. 145, 107— Bona fide dispute about land. 

In case of a bona fide dispute as to the possession of 
land the proper course to follow is to proceed under 
s. 145. Cr. P. C\, and unless and until the Court is in 
a position to say that the party sought to be bound 
down is clearlv in the wrong, s. 107, Cr. P. C., should 
not be resorted to. Pat Shama Charan* r. Emperor, 
(1925) Pat. 263; A. I. R. 1925 Pat. 610; 6 P. L. T. 766; 26 
Cr. L.J. 1562 442 

SS. 145, 146— V. P. Land Revenue Act (III 

of UfOl), s. i 0 (J)— Order under ss. lit, lid, Cr. P. C. 
-^Alwfatiou in favour of opposite party— Restitution. 
An order under s. 145 or s. 146 of the Cr. P. C. docs 
not interfere with an order subsequently made by tho 
Revenue Authorities under s. 40 of tho U. P. Land 
Revenue Act making over possession of the property 
to the party in whose favour an order of mutation has 
been passed. If the opposite parlv wins the muta- 
tion case at a subsequent slage, the Revenue Court 
has power to grant restitution to him. O Emperor r. 
Xisar Ali Khan, 26 Cr. L. J. 1551 3 9 9 

- S. 146— Attachment of pivperty, withdrawal 

of— Delivery of possession— Discretion of Court. 
Where property attached under s. 146, Cr. P. C., 
is released by the Magistrate on being satisfied that 
there is no longer any likelihood of a breach of the 
peace, it is open to the Magistrate to make over pos- 
session of the property to any party he thinks lit. Ho 
is not bound simply to direct the Receiver to abandon 
the property, leaving the parties to scramble for the 
estate. There may, however, be cases in which it 
might be sufficient for him to make on order with- 
drawing the attachment, and leave some party to tako 
possession. O Ali Bahadur v. Emperor, 2 O. W. 
868; 26 Cr.L. J. 1629 925 

SS. 154, 161— Statement of witnesses recorded 

in course of investigation, whether "'information' 
given to Police — Penal Code (Act XLV of lS00) t s . 
182— "Give" whether means" volunteer," 

A statement made by a witness to a Police Officer 
in the course of an investigation under Ch. XIV of 
tho Cr. P. O., and recorded by the Police Officer 
under s. 161 of the Code, cannot be treated as in- 
formation given to the Police under s. 154 of tho 
Code, and, therefore, if false, is not punishable 
under s. 182 of the Penal Code. 

06 iter.— The word “give” in s. 182, Penal Code 
does not bear the restricted meaning of the word 
“volunteer." R Sultan v. C. Db M. \\ ell^urn* a 1 
R. 1035 Reug. 361; 36 Cr. L. J. 1553; 3 R. 5T7 1 $ g 
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— — S. 1 90 - Penal Codt ( Act XLV of I860), s. 
~ 1 1—r alse charge of dacoity before Village Magis- 
trate- Case struck off on Police report— Charge by 
Police of false information , legality of- Complaint 
— Procedure. 

An offence under s. 211 of the Penal Code is a non- 
cogmzable one, and the Police are not empowered to 
investigate into it of their own accord, and to prefer 
a charge in respect of it. 

Accused made a complaint to a Village Munsif of a 
dacoity having been committed in his house, mention- 
ing certain persons as having taken part in it. The 
Police on investigation reported the case to be false, 
and the Sub-Magistrate to whom the papers were sent 
struck the case off his tile. The Police then put in a 
charge-sheet against the accused before the Sub- 
Divisional Magistrate for an offence under s. 211 of 
the Penal Code : 

Held , that it was open either to the persons alleged 
to have taken part in the dacoity or to the Village 
Munsif, or to any Police Officer, to prefer a complaint 
against the accused under s. 190 of the Cr. P. C., in 
which case the Magistrate before whom the complaint 
was made could take the case on his file after taking a 
6wom statement from the complainant, but that the 
Police could not start proceedings of their own 
accord, and that, consequently, the proceedings must 
be quashed as illegal. M lure Pbrlmal Naick, (1925) 
M. W. N. 317; A. 1. R. 1925 Mad. 072; 22 L. W. 209; 26 
Cr. L. J. 1550 398 

SS. 190 (I) (C), 191— Magistrate transferring 

person from witness-box to dock— Right of such 
person to be tried by another Court. 

A Magistrate takes cognizance of an offence, not of 
offender. Therefore, if he transfers a person from the 
witness-box to the dock, he does not act under s. 190 
(c), Cr. P. C., and take cognizance of an offence at all. 
Consequently the person so transferred is not entitled, 
under s. 191 of the Code, to be tried by some other 
Court. O Sri Kishan v. Debi Dayal, 2 O. W. N. 823; 
A. I. R. 1925 Oudh 739; 26 Cr. L. J. 1619 

915 

SS. 190, 195, 200— Complaint, what should 

contain— Fabrication of false evidence , complaint of 
— Notice to accused. 

A complaint ought to contain particulars of the 
offence with which a man is charged. Therefore, no 
enquiry should be started on a complaint which dees 
not give sufficient particulars of the offence with which 
the accused is charged. 

In respect of a complaint under s. 193, Penal Code, 
the false statement should be set out in detail. It 
should not be left to the Trying Court to find out what 
statements are false and what statements are not 
false. 

Before taking action against a person for fabrica- 
tion of falso evidence, it is necessary that he should be 
given an opportunity to substantiate his allegations. 
M BaLIJIPPALLI SKSHAYYA V. BaLIJEIPALLI SlUPAHAYUDI, 
(1925) M. W. N. 470; A. I. R. 1925 Mad. 1157; 26 Cr. L. 
J 1569 661 

SS. 192, 204— Case made over to Magistrate 

for disposal, effect of —Magisti ate directing Police to 
r ot up charge-sheet, validity of— Issue of process 
. Inst accused— Procedure. 

omplaint under s. 420 of the Penal Cede was 
sent. n Sub-Divisional Magistrate to the Police for 
investigation and rejort. The Police made a report 
jhnt the cape was maliciously false and also filed a 
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complaint for the prosecution of the complainant for 
an offence under s. 211 of the Penal Code. The com- 
plainant thereupon put in a petition impugning the 

1 once report and praying for an enquiry by a 
Judicial Officer. The Sub-Divisional Magistrate 
passed an order on this petition in the following 
words:— “Seven witnesses are present. To Mr. Q. for 
disposal. On the matter coining up before Mr. Q. 
the latter did not examine any of the witnesses but 
after looking through the papers directed the Police 
Investigating Officer to submit a charge-sheet. The 
Sub-Divisional Officer thereupon passed an order 
re-calling the case from the file of Mr. Q. and making 
it over to another Magistrate with certain instructions 
as to how he should proceed: 

Held, (1) that the order passed by the Sub-Divisional 
Officer making over the case to Mr. Q. for dispoeal 
was one under s. 192 of the Cr. P. C\, whereby the 
whole case was transferred to Mr. Q. and that it was, 
therefore, competent to the latter to pass an order in 
the case summoning the aoeused to appear before him; 

(2) that, therefore, the Sub-Divisional Officers 
subsequent order re-calling the case from t lie file of 
Mr. Q. and making it over to another Magistrate was 
not justified; 

(3) that Mr. Q.’s order directing the Police Investigat- 

ing Officer to submit a charge-slieet was also without 
authority and should be set aside, leaving it to Mr. Q. 
to issue process against the accused in the usual wav. 
Pat Mahani Dhangar v. Baldeo Narain, 26 Cr. L. J. 
1565; (1926) Pat. 16 657 

S. 195 — Claim disallowed by one Court- 

Fraudulent decree obtained from another Court- 
Court, which can start proceedings. 

Where a person after having a claim disallowed in 
one Court, obtains an ex parte decree in respect of 
the same from another Court, the institution of the 
second suit, and the obtaining of decree by fraudulent 
means, cannot be held to be an offence committed in 
relation to proceedings in the first Court, so as to 
enable it to take action under «. 195, Cr. P. O. The 
action to be regular should be taken • by the 
second Court, or by the Court to which both the 
Courts are subordinate. L Wishnu Ram v. Emperor, 
A. 1. R 1925 Lab. 524; 6 L. 145; 7 L. L. J. 341; 26 Cr. 
L. J. 1588 660 

ss. 195, 476 - Penal Code ( Act XLV of 

1800), ss. 193, J 4 7 1— Perjury— Using forged docu- 
ment as genuine— Complaint by Court— Preliminary 
enquiry, whether necessary— Complaint, whither 
must specify false statement. 

Section 195 of the Cr. P. C. is a restrictive section 
8nd there is nothing in that section or in s. 476 of 
the Code to prevent a Court from making a com- 
plaint under the oi dinarv law in respect of an offence 
under s. 471 of the Penal Code which it finds to 
have been committed before it. 

The finding of a competent Court that a docu- 
ment produced before it is a forgery or that a 
witness has committed perjury before it, is sufficient 
prima facie ground for a complaint under s. 476 of 
the Cr. 1*. C., and no preliminary enquiry is neces- 
sary in 6uch a case before making a complaint. 

In making a complaint of an offence under s. 123 
of the Penal Code, a Court should quote the passages 
in the statement cf the accused in respect of which 
the complaint is made. Where, however, there is no 
doubt ns to what is the statement complained of the 
complaint is not rendered invalid by the mere 
^mission to specify therein the statement corn- 
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\r c t p TriUnnal ,Tudee or -Jure would ever on tint evidence 
plained of. A Dwarka Pra?ad r. Maki-no Sari r. I.- R, J r L If no rea-onahU- inmi taking 
6 A. 630 Civ. & 213 Cr; 26 Cr. L. J. 1506; A. 1. R ■ U-6 om Pvi(lni ,., adduced in the case 

could possibly -n such evidence conclude that he 
accused was guilty, then it mu<t be taken that the 
charge is groundless, and in such a case the duty of 
the enquiring Magistrate is clear to discharge the 

iCOUS-J. I 

What the enquiring Magistrate has got to try and 
determine is not whether the case has been made out 
bntonlv whether there is a case for trial. There is 
alwavs a case for trial when the evidence is of such a 
nature that the guilt of the accused can he held to he 
proved or disproved only as the result of valuing and 
weighing of the evidence. M In re Man’ 1 * ManiRha 
Pauavachi. 49 M. L. J. 155; A I. R. 192o Mad. 1061 22 
L. W. 755; 48 M. 874; 26 Cr. L. J. lo.O 530 

S. 210— Sessions case— Committing Maijis- 


^» A -, L 96A, I2 |34 - C mp ir«, 

Staling -Forgery committed to cheat— Object of con- 
spiracy— Abetment of forgery -Sanction at Local 

Government. . . 

Where the object of a conspiracy is to commit 
forgery there can be no prosecution for such a crimi- 
nal conspiracy without the sanction of the Local 
Government under s. 196A of the Cr. P. t. But this 
is not so, where the main charge is that of cheat la^, 
in which it is not necessary at all to mention, as the 
object of the conspiracy, forgery committed not tor 
its own sake but in order to cheat a person in a «aj, 
in which, if he had known the fact, he would not ha\o 
parted with the money. 

If cheating is carried out by means of forger> it 
does not follow that tin provisions of s. 196AOI me 
Or. P. C. would apply. For a prosecution of an 
offenc3 of forgery no sanction is necessary under s. l.JbA 
and no distinction can be drawn between the offence 
of forgery and the offence of abet thereof O 
Bishambhar Nath Tosdon' r. Emperor, 26 Cr. L. J. 

1602; 2 O. W. N. 760 ™ 

S. 203 — Complaint dismissed under s. m— 

Reasons , whether to be recorded. . n 

It is incumbent upon a Magistrate to record brietly 
his reasons for dismissing a complaint under s. -UJ, 
Or. P. 0. Pat Harnandak Das r. Atul Kumar Prasad, 
26 Cr. L. J. 1502; A. I R. 1926 Pat. 57 # 158 

3 , 208 —"Complainant^ meaning of. 

Obiter.— The informant in a case which has been 
investigated by the Police is not necessarily tne "com- 
plainant" refered to ins. 208, Cr. P. C. CKjASBM 
Molla v. Emperor, 42 C. L. J. 114; 26 Cr. L. J. 1560. 

A. I. R. 1926 Cal. 410 . 1( , c 440 

SS. 209, 210— Case erta6Ze by Sessions 

Court-Enquiring Magistrate , duly of -Discharge, 
order of, whtn can be passed. . 

In cases triable by the Court of Session only one 
trial is contemplated and the enquiry before the 
Magistrate is only in the nature of a preliminary 

en §Sns 203 and 210 of tho Cr. P. C. speak only of 
tliera being or not being sufficient grounds for com- 
mitting tho accused * for trial. Whon the Legislature 
speaks of sufficient grounds for committing for trial, it 
should not be supposed to have spoken of sufficient 

g rounds for conviction and, similarly, when the Legis- 
iture speaks of there not being sufficient grounds for 
committing for trial, it should not be supposed to have 
snoken of thero not being sufficient grounds for con- 
viction. . , . . . . «. 

The intention of tho Legislature is to make a dis- 
tinction between grounds for conviction and grounds 
for committing for trial. Satisfactory proof of the guilt 
of the accused is the ground for conviction and satis- 
factory evidence to go to trial must be regarded as 

the ground for committing for trial. 

. It the enquiring Magistrate on the evidence before 
him comes to the conclusion that the charge is ground- 
less, then he Bhould discharge and not commit for 
trial For a charge being groundless, it is not neces- 
sary that there should be no evidence at all of the 
charge. That will be a case of there being no evidence 
of the charge at all and not a esse of the charge being 

^Toharge miybe said to be groundless when the 
jvidmJJ aiiuced at the caiulry is such that an 


(rate, duty of-Criminal trial— Prosecution failing 
to prove story set up— Acquittal. 

Where in a criminal trial the prosecution fails to 
make out the case set up by it the accused arc en- 
titled to an acquittal. . „ 

In a Sessions case it is not sutticieut for a Com- 
mitting Magistrate to say that a prima facie case has 
been made out and thus to relieve himself of further 
responsibility in the case. If the 1‘olice has not sent 
up all tho material witnesses, it is tho Committing 
Magistrate's duty to examine them himself in order 
to determine which side is speaking the truth. Pat 
Ram Persiiad Tk.vari v. Emperor, 26 Cr. L. J. loss; 
A. I. K. 1926 Pat. 5 661 

9 . 21 5 -Commitment, irregularity in— Ses- 
sions trial, whether vitiated. 

It is too late to object to the commitment after tha 
accused has pleaded to the charge before the Sessions 

C Ths S-ssions Judge has jurisdiction to try a case 
that has been committed to him for trial, and if the 
trial is legally held, an irregularity in the commit- 
ment would not vitiate the proceedings in the Sessions 
Oourl. C Kasbm Molla v. Emperor, 42 0. L. J. 114; 
26 Cr L. J. 1560; A. 1 . 11 1926 Cal. 410 440 

s. 227. See Cr. P. C.. 1893. s. 234 914 

S. 231 - Charge amended— Accused's right to 

re-call and crost-eiaminz witnesses. 

If a charge is amended the accused is entitled to 
re-call and cross-examine any of the prosecution wit- 
nesses and not only those witnesses on the basis of 
whose evidence the charge was amended. L Hazara 
Sisou v. Emparor, 26 Cr. L. J. 1197; A. I. R. 1926 Lah. 
60 153 

9S. 234, 235, 227— Misjoinder of charges 

—Offends committed at different times— Single 

trial— Irregularity -Procedure— Striking out of one 

charge and conviction for another, legality of. 

I'nder ss. 231 and 235 of the Cr. P. G., a Magistrate 
is entitled to try an accused person for more offences 
than one in one trial, if the offences have been com- 
mitted in the courso of tho same transaction, or for 
three different offences of the same kind committed 
during the course of a year. 

What can be done under s. 227, Or. P. C., is only to 
alter or modify the charge at any time before judg- 
ment. The section does not permit a Court to try two 
distinct offences, such as assault and abuse, which are 
in no way connected with one another, and which wejq 
committed at different times, iu the same trial 
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the acc^ed “ d 

ih Jo' * le J,, ;° 1 cedure ad °pted was illegal and that 

SSSS," ?'« "« b « i.tad. M Krishna- 
L W if® 1 m / lYEB - 4<J W L •>• 93; 22 
» O, fj.'S “«•»•»«; A. LB. US Mad. log 

- s - 239— Articles belonging to two different 

persons theft of -Offences, whether distinct V 

t.. tin Jiff "*! the ar,lcles stolen, happen to belong 
to two different persons does not make the theft two 

^nc?r' V le, M t D 1SCOninuUed inthe course of one 
transaction N Bhura v. Esipekok, 26 Cr. L. J. 1495; 
A. 1. K. 1926 hag. gy Igj’ 

~mn\ , SS ;^ 3 u - 235 ~ Peml Cnde (Act XLV °f 
MW) s. 121— Waging war against King— Various 

incidents on various dates -Continuing offence— 

Same transaction'- Joint trial of persons accused 

of various acts, legality of. 

Six persons were jointly tried for the offence of 
paging war against the King, by attacking and loot- 
ing a number of Police Stations on various dates and 
by attacking the forces of the Crown at various 
places on different occasions. It was shown that one 
of the accused joined the party waging waronlv long 
after some of the other accused had ceased to be’mem- 
bers of that party. But all the accused were found 
to be followers of one leader animated throughout 
with the same motive of overthrowing the British 
Government : 

Held, Per Spencer, Ofjg. C. J. and Krishnan, J„ 
(Keilly, J., dissenting) that the various incidents which 
constituted the waging of war were parts of the same 
transaction and that the joint trial of the accused was 
justified under s. 230 ( l) of the Cr. P. C. 

Per. Krishnan, J.— -The question of the legality of 
a joint trial really depends upon the accusation made 
and not upon the result of the trial; provided that 
the accusation is a real one and not a mere excuse for 
h joinder of charges which cannot be otherwise joined. 

The waging of war is a continuing offence begin- 
ning with the first act of war and going on till the war 
is ended in some manner. 

The various incidents in a war may be so discon- 
nected as to form different transactions. But the ques- 
tion whether they form parts of the same transaction 
or must necessarily be held to be different transactions 
has to be judged on the fact6of each case. 

The usual tests applied to decide whether different 
acts are parts of the same transaction are proximity of 
time, unity of place, unity of purpose or design and 
continuity of action. It is not necessary that all of 
them should be present to make the several inci- 
dents parts of the same transaction. Unity of place 
and proximity of time are not important tests at all; 
but the main test is unity of purpose. If the various 
acts are done in pursuance of a particular end in 
view and as accessory thereto, they may be treated as 
parts of the same transaction. 

Vos Spencer, Offg. C. J.— When a series of acts are so 
connected by community of purpose and continuity 
of action as to foim not only one transaction but a 
single offence, proximity of time between the perform* 
ruc? of the various acts composing that offence not bi- 
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PtSVt'S vn* U ? ity - of the ‘^saction, 

i • °, k l ie authorizes persons accused 

of doing those acts to be charged and tried at one 
trial for them all. Section 239 (d) of the Cr P C 

chii°o‘«n S rl ^ tnal °f persons than one on one 
charge and at one trial if they are accused of different 

offences committed in the course of the same trails- 
action. 

Intervals of time between the commission of a 
renesofacts do not necessarily import want ofcon- 

nuitj when the aims of those jointly tried have 
throughout been directed to one and the same objec- 

Tl.e waging of war is essentially a continuing offence, 
in which several incidents, which may in themselves 
be separate offences, may be comprised. 

Rebellion implies a state of being rather than the 
doing of any act, although for a conviction it is neces- 
sary to prove that some overt act was committed ly 
the offender. Rebellions and wars continue until they 
are suppressed by capture or destruction of the rebel 
forces or by the rebels laying down their arms and 
making their submission as subjects to their Sovereign 
and receiving his pardon. 

Per Re illy , •/., (dissent iente .)— The charge in a Sessions 
trial must be based on evidence given before the Com- 
mitting Magistrate. A misjoinder of persons cannot be 
escaped by deliberately making thccharge wider than 
the evidence produced to support it, in order to repre- 
sent all the persons tried as accused of all the offences 
or incidents included, though there is no prospect 
nor intention of proving more than that each is guilty 
of some of them. 

A non-continuing offence is necessarily one transac- 
tion: a continuing offence may or may not be so; 
persons accused of the 6ame continuing offence may 
be tried together so far as their offence is confined to 
one transaction. 

An offence cannot be treated as necessarily one 
transaction -merely because it is a continuing offence. 
On the contrary s. 239 of the Cr. 1*. C. implies that a 
continuing offence may embrace more than one trans- 
action, but only so far as it is concerned with one trans- 
action, can more persons than one be tried together 
for it. The section allows the Court to try several 
persons together for the same continuing offence of 
waging war within the limits of one transaction but 
not if the offence alleged covers more than one trans- 
action. Under s. 239 id) several persons may be charg- 
ed and tried together when accused of different offences 
committed in the course of the same transaction; but 
"transaction” there must have the same meaning as in 
s. 239 (a). 

The provisions of the Cr. P. C. regarding charges 
are designed to simplify and deline within reasonable 
limits the charges that may be tried at one and the 
same time and so avoid the embarrassment of the ac- 
cused. 

It is very desirable that Public Prosecutors and the 
Courts should give full effect to the spirit of the pro- 
visions of the Cr. P. C. instead of straining them to 
cover doubtful cases. 

The general rule is laid down in s. 233 of the Cr. P. 
C. that for every distinct offence there shall be a sepa- 
rate charge separately tried. The principle is that 
the accused person shall have a simple allegation to 
meet and the Court a clear issue to try. But to the 
general rule certain exceptions arc made in ss. 234, 230, 
All these exceptions can, however, be interpreted eo 
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as not to conflict with the general principle that the 
'accused should not be perplexed and the Court 
should not be confused by complicated or numerous 
or disconnected allegations. In interpreting these 
exceptions it must never be forgotten that they are 
exceptions to the general rule and, therefore, to be 
interpreted with strictness and, so far as they affect 
the defence of accused persons, with the utmost strict- 
ness. 

It is entirely wrong to approach the interpretation of 
the word “transaction'' in s. 235 or s. 233 of the Cr. P. 
C. with the idea of ascertaining how far etymologically 
it will extend, how far the thread of continuity im- 

E lied in it can be stretched, how far its meaning can 
3 strained without an obvious break down. 

The word "transaction' in ss. 235 and 233 of the Code 
must not be interpreted in any special or artificial or 
conventional or technical way but as it is ordinarily 
used by men of education anil common-sense. If you 
cannot ’speak of a series of events as a transaction in 
the ordinary sense in which that word is used, you can- 
not try a number of persons together in respect of 
those events by attributing a special and unusual mean- 
ing to the word in a. 233 of the Code. 

The ordinary meaning of the word "transaction" 
cannot be stretched so as to make it embrace all the 
incidents of a long continued rebellion spread over a 
wide area and extending over many months. M In re 
Gam Mallu Dora, 48 M. L. J. 308; (1925) M. W. N. 192; 
A. I. R. 1925 Mad. 690; 26 Cr. L. J. 1513; 49 M. 74 

297 

• 8. 250 — Recording of rtatoni essential for 

awarding compensation— Policy Underlying 0 s. 250. 
Section 250, Cr. P. C., requires, before an order for 
compensation could be made by a Magistrate, not 
only that he should be satisfied that the accusation 
was either frivolous or vexatious but that the Magis- 
trate, directing compensation to be paid, should 
record his reasons for making such a direction. The 
recording of the reasons, for ordering compensation 
to b9 paid, is almost a condition precedent to the 
proper exercise of the power and is in addition to 
the finding of the Magistrate that the accusation wa9 
either frivolous or vexatious. 

The reasons must go to show, why it is that the 
Magistrate considers the accusation against the 
accused, to be frivolous or vexatious and why in his 
opinion it is a fit case, in which an order for com- 
pensation should be made. The policy of the Legis- 
lature in requiring that in such a case the reasons 
should be recorded in writing is to afford an oppor- 
tunity to an Appellate or Revising Tribunal to con- 
sider the sufficiency of the reasons so recorded. 

“That no case is made out against any of the 
acoused, that some of the accused were added 
vexatiously, that the complainant has shown no cause 
why he should not be ordored to pay compensation, 

• and that, therefore, he is directed to pay compensation," 
is not a proper compliance with the provisions of 
a. 253, Or. P. G. M Tiiadiappan v. Vbbraprrumal, 21 L. 
W. 616; A. I. R. 1925 Mad. 1139; 23 Cr. L. J. 1501 

157 

3. 250 (3)— Right of appeal depends on total 

amount of compensation. 

Under s. 250 (3), a complainant's right to appeal 
depends on the aggregate amount of compensation 
which he is directed to pay to all the accused. There- 
fore, an appeal lies where the compensation ordered to 
be paid to each of the eeveral accused is lees thuu 
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Rs. 50. but the total amount payable to all of them 
exceeds Rs. 50. Pat Sobhit Maluh v . Eupbror, 26 
Cr. L. J. 1501; A I. R 1926 Pat. 70 160 

3. 2 57— Procedure— Defence witness, si i mmou- 

itiQ of— Refusal of Magistrate M summon witness as 
unnecessary , legality of - Prejudice to accused. 
Ordinarily once a Magistrate has given orders that 
a certain witness should be called he should take 
6uch steps as may be necessary or possible to enforce 
the attendance of the witness. It cannot, however, be 
laid down that in no case is it possible for the Magis- 
trate, if he comes to the conclusion that the attendance 
of the witness is not really necessary, to dispense with 
his attendance. . 

A prosecution witness was cross-examined at length 
before and after charge. Subsequently the accused 
made an application that the witness may be summon- 
ed and examined as a defence witness. The Magistrate 
acceded to this request and granted two adjournments 
for the purpose of summoning the witness, who, how- 
evei, could not attend and eventually the Magistrate 
dispensed with the attendance of the witness on the 
ground that as he had been cross-examined at length 
his examination as defence witness was not neces- 
tarv ; 

Held, that in the absence of any prejudice to the 
accused as the result of the refusal of the Magistrate 
to summon the witness, it could not be said that the 
Magistrate had acted entirely without jurisdiction. 
Pat Ramsakal R.u i\ Emperor, 26 Cr. L. J. 1G27 

923 

SS. 263 (g), 342— Summons case—Summary 

trial— Examination of accused, whether necessary- 
interpretation of Statutes. 

The provisions of s. 342 of the Cr. P. C. as to ex- 
amination of an accused person are mandatory and 
apply even to Summons Cases and the words "if any" 
in s. 263 of the Code do not limit the obligation im- 
posed on Courts by s. 312, or render it inapplicable to 
aummarv trials, they merely have reference to those 
cases in which, owing to the admission and plea of the 
accused, or owing to the weakness of the evidence 
called in support of the prosecution, the accused can 
either be convicted on his own plea without the taking 
of evidence, or acquitted on the evidence without the 
examination referred to in s. 312. 

The law does not favour legal and strained intend- 
ments, when over-minute precision may confound 
legal certainty. S Empbror v . Nabc, 26 Cr. L. J. 1554; 
A. I R. 1926 Sind 1 434 

S. 288— Deposition of witness , admissibility 

of--"Sabject to provisions of Evidence Act," meaning 


% 


'he deposition of a witness before the Committing 
Magistrate when put in the Sessions Court under s. 288, 
Cr. P. C., becomes substantive evidence and is used at 
such. The meaning of the words “subject to the provis- 
ions of the Indian Evidence Act" in the section is not 
that the deposition must be admissible under some 
section of the Evidence Act. They simply mean that 
it cannot be us?d as substantive evidence, if for any 
reason it is irrelevant under the Evidence Act. C 
Fazruddix v. Emperor, 42 C. L. J. ill; 26 Cr. L. J. 
1553; A. I. R. 192G Cal. 105 433 

S. 288— Evidence not recorded for commit- 
ment , whether admissible— Evidence admitted under 
■ action, whether substantive evidence— Evidence 
retracted in Sessions Court— Charge to Jury— Duty 
of Court. 

There is no special procedure laid dowi* 
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Ch X\ III of the Cr. P. C. for recording evidence, 
and any evidence recorded by a # Magistrate before 
commitment, whether recorded with a view to com- 
mitment or in the ordinary course of trial, is evidence 
recorded in the presence of the accused under 
Ch. XVIII, for the purposes of s 288. Cr. P. C. 

The evidence recorded by the Committing Magis- 
trate, if admitted under s. 2S8. Cr P. C.. must be 
treated as evidence for all purposes even as the basis 
of finding or verdict and on a par with any other evi- 
dence before the Sessions Court or as a substantive 
evidence on which the verdict of the Jury or judg- 
ment of tl e Judge can be based. 

Witnesses who retract in the Sessions Court their 
statements made before the Committing Magistrate 
are lying witnesses, as they must have spoken 
falsehood either before the Committing Magistrate or 
in the Sessions Court. In their case the Sessions 
Judge must tell the Jury in his charge that their evi- 
dence should be regarded with great caution. The 
jurors ordinarily are not men who are used to weigh- 
ing evidence and it is, therefore, necessary that all 
help should be given to them in estimating the evi- 
dence in the light of the observations made by learned 
Judges in decided cases. 

Where instead of cautioning the Jury as to placing 
reliance on the evidence of witnesses who have retracted 
their statements made before the Committing Magis- 
trate, the Judge expresses his opinion in his charge 
with a certain degree of assertion in the words : “It 
seems clear to me that these witnesses have decided to 
go as far as they possibly can towards altering their 
evidence in such a way as shall secure the acquittal of 
the accused,’ 1 the charge is vitiated, although the 
Judge also tells the Jury “it is for you to gay whether 
you feel convinced as to the truth of the Magisterial 
depositions to an extent which would warrant you as 
prudent men in acting upon them" C Abdul Gant 
Bhcya v. Emperor, -12 C. L. J. 205; 2G Cr. L. J. 1577; 
A. I. R. 1926 Cal. 235 5 3 7 

SS. 307, 342— rrial by Jury— Disagree- 
ment between Judge and Jury— Reference to High 
Court— Duty of High Court— Verdict manifestly 
wrong or perverse , finding as to—Rramination of 
accused , nature of. 

Where in a case tried by a Jury the Sessions Judge 
disagreeing with the unanimous verdict of the Jury 
makes a reference to the High Court under s. 307 of 
the Cr. P. C., the question to be decided bv the High 
Court is whether the verdict of the Jury is manifestly 
wrong or perverse. The High Court has not to decide 
what would appeal to it as true or false, hut has to 
consider whether the view taken by the Jury was such 
as could not be supported on any consideration of the 
case whatsoever. 

It makes a considerable difference W> listeners like a 
Jury whether the .statement of the accused made 
before the Committing Magistrate is read over by the 
reader of the Court, or whether the accused person is 
carefully examined in the presence of the Jury and hi* 
answers and demeanour noted by the Jury. In a case 
tried with a Jury the Judge should examine the 
accused person with care so that t he defence of the 
accused and its hollowness, where it is untenable, may 
be fully impressed on the minds of the Jury. 0 
Emperor v. Mohammad Shah, 26 Cr. L. J. 157G; A* I. R. 
1926 Oudh 57 536 

s. 342. 

See Cr. P. C., 1898, s. 263 (g) 434 

Stt Cr. P. C., 1898, s. 307 53§ 
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~Zr~. s ' 342 —Examination of accused , nature of. 
W hat is necessary for the purpose of s. 342, Cr. P. 
j* 15 t * ,at *y e accused should be brought face to face 
solemnly with an opportunity given to him to make a 
statement from his place in the dock in order that the 
Court may have the advantage of hearing his defence 
of lie is willing to make one with his own lips. The 
section must not be interpreted so as to give the 
Court the power to cross-examine the accused. 

Where a Court asks an accused, “What is your 
defence, and lie replies, "I am innocent," it is 
sufficient compliance with s. 312 Cr. P. C. C Rez 
Muhammad r. Emperor, 26 Cr. L. J. 1510; A. I. R. 1926 
CM. 424 2 94 

S. 345— Composition of offence, what is— 

Agreement to refer to arbitration, whether amounts 
to composition— Compromise of civil and criminal 
cases, di ffe re nee between. 

The compounding of an offence supposes an agree- 
ment by which the parties have settled their differ- 
ences and in the more usual acceptation of the term 
implies that the prosecutor ha9 received some con- 
sideration or gratification for dropping the prosecu- 
tion. At any rate the arrangement must be one by 
which the parties have settled their differences and 
not a mere arrangement to settle the disputes in 
future as the result of some action either by them- 
selves or by the arbitrators and some decision arrived 
at by themselves or by third parties. 

Tin m?re signing of an agreement to refer the 
subject-matter of certain criminal proceedings to 
arbitration- does not amount to a composition of the 
olTence under s. 345, Cr. P. C\, and doe9 not oust 
the jurisdiction Af the Magistrate to try the case. 

A muchilika is only one step towards the composi- 
tion of the offence between the parties. It i9 only if 
the muchilika is carried out and according to its 
terms an award is arrived at, that there would be a 
complete composition in the case. Till that is done, 
the mere agreement or muchilika is only a prelimi- 
nary step towards composition and not the composition 
itself. 

Criminal cases do not stand on the same footing as 
civil cases in the matter of settlement. A criminal 
case is not a matter between parties as a civil case 
is. A Magistrate is not bound to recognize a refer- 
ence to arbitration and wait for the arbitrators to 
make the award though it will be reasonable to. do 
so. If he doe9 not choose to wait he will not be 
doing anything illegal. But if he chooses to wait 
and then there is an award, that award may amount 
to a compounding of the offence in question and if it 
is an offence compoundable under s. 345, effect will be 
given to such compounding. But till the actual com- 
pounding takes place the Magistrate is not bound at 
all to stay his hands but may go on with the trial 
of the case. M Ramalinga Iyer v. Bcdda Varada- 
1UJULU Iyer, 22 L. W. 390; 49 M L J. 511; (1925) M. W. 
X. 753; A. I. R. 1925 Mad. 1211; 26 Cr. L. J. 1594 

666 

S. 345 —Compoundable offence , trial of — 

Arbitration agreement filed in Court— Adjournment 
requested— Case, whether compounded. 

The complainant and the accused in a compound- 
able case filed a petition of compromise agreeing to be 
bound by the decision of certain arbitrators and ask- 
ing the Court to grant an adjournment for settlement 
of the dispute. The award was subsequently not 
accepted by the complainant, and he wanted the Court 
to proceed with the trial : 
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Held, that the petition of compromise had not the 
effect of compounding the case within the meaning 
of a. 315 of the Cr. P. C., as the fact that the parties 
asked for an adjournment of the case showed that 
what the parties contemplated was that the arbitrators 
Bhould go into the matter, and that, after efTect was 
given to their decision by mutual agreement, the case 
would be compromised C Skish Chandra Ghosh v. 
Abasi Nath Habra. 42 C. L. J. 139; 26 Cr. L. J. lo81; 
A. I. R. 1926 Cal. 266 5 44 

93 . 3 49 (1A), 258— Joint /rial of sacral 

accused— Accused, some, held guilty— Reference to 
Sub-Divisional Magistrate with regard to all accused, 

legality of. „ „ ^ 

Under sub-s. (1 A) of 9 . .119 of the Cr. P C. only 
the case of those accused who are in the opinion of 
the Magistrate guilty should be forwarded to the 
District or Sub-Divisional Magistrate. Those accused 
in the case who in the opinion of the Magistrate are 
not guilty of the ofTcnce charged should be acquitted 
and an order referring their case to the Sub-Divisional 
Magistrate along with the case of those accused who 
are guilty is illegal and in contravention of the sub- 
section. * A Sultan Muhammad Khan v. Emperor, L. R. 
6 A. 194 Cr.: 26 Cr. L. J. 1630; 24 A. L. J. 80, A. I. R. 
1926 All. 176 926 

• s. 350—' “De novo trial," meaning and object 
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of- 


A de novo trial means a new trial from the very 
beginning of the case. The object of granting a dt 
novo trial is to enable the Magistrate who hears the 
case to see the way in which the witnesses give 
evidence before him, to mark their demeanour, and 
thereby to be in a position to judge of thur credibil- 
ity. That object is lest if the witnesses are not 
examined again but are only allowed to be cross- 
examined by the accused. Such n course is not in 
accordance with the provisions of s. 350, Cr. P. C. 

Even if no objection is taken to the course of 
merely allowing tho witnesses to be cross-examined 
further, still the trial is vitiated. M Narayan Reddy 
v. Encmula Bojamma, (1925) M. W. N. 652; 49 M. L. J. 
42); A. I. R. 1925 Mad. 1280: 26 Cr. L. J. 1596 6 6 8 

S. 360 (1)— Depositions to be read immediate- 
ly— Provisions, whether mandatory- Son-com- 

pliance— Illegality. 

The terms of s. 360 (1) of the Cr. P. C. being 
mandatory, any violation or departure from the practice 
or procedure enjoined upon the Court is not merely an 
irregularity which can be cured but an illegality. It 
is not a compliance with the section for the Magis- 
trate to examine a number of witnesses and ask them 
to be in a room and then have the depositions read 
over to them later in the day. Such a procedure is 
altogether illegal. M In re Kuppa Mudali, 49 M. L. J. 
421: 22 L. W. 339; (1925) M. W. N. 795; A. I. R. 1925 
Mad. 1206; 26 Or L. J. 1587; 49 M 71 659 

•33. 420, 421,439— Appeal preferred through 
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convict an opportunity of appearing by Counsel A 
Emperor v. Mbva Ham. L. K 6 A. 20i Cr; 26 Cr. L, J. 
1621 23 A.L. J. 1051; A. I. R. 1926 All. Ii8 917 

s. 423 — Penal C'-de (Act A’ LI of IStiO), 

a. ill, 457— Charge, alteration of— Appellate Court, 

A charge cannot be so altered by an Appellate 
Court as to make it necessary for the accused to 
meet an absolutely different case from that with 
which he was charged in the Trial Court. 

Where an accused person is tried for an offence of 
house-breaking in order to commit theft, under s. 4oi, 
Penal Code, together with other accused persons 
charged with the offence of beiug in possession of 
stolen property on different dates, under s. 411, Penal 
Code he cannot in the Appellate Court be charged 
with and convicted for an offence under s. 411. Penal 
Codo. A Mr la i*. Emperor, L. R. 6 A. 159 Ct.; 23 A.L. 

J 924; 26 Or. L. J. 1494; A. 1. R. 1926 All. 33 1 50 

SS. 436, 439— Discharge of accused— Pend- 
ing proceedings— Interference by High Court— Re- 
vision, powers of. ... 

The High Court has jurisdiction to interfere in a 
proceeding pending before a Magistrate in the exercise 
of its revisional powers and to pass an order of dis- 
charge in favour of the accused person if it considers 
such an order to be in the interests of justice. L 
Gopal Das r. Maghi Ram, A. I. R. 1925 Lah. 439; < L. 
L. J. 252; 26 Cr. L. J. 1503 . 29 J 

s. 437— Further enquiry, when to be directed. 

A District Magistrate cannot set aside an order of 
discharge if there is no irregularity, illegality or im- 
propriety in the proceedings. Further enquiry ought 
not to be ordered in a case in which the Courts are 
liable to take different views of the evidence and of the 
probabilities, especially where the Magistrate has dis- 
believed the evidence for the prosecution. N Shbo- 
chSnv. Emperor, 21 N. L. R. 88; 26 Cr. L. J. 1537; 
A I R- 1926 Nag. 117 385 

s. 439. See Cr. P. C.. 1898. s. 144 2 9 5 

Si 439 — Acquittal, revision against— High 


Court, interference by. 

The High Court will not interfere with orders of 
acquittal in the exercise of its revisional jurisdiction, 
unless there are verv special circumstances calling for 
interference. L Nlr Mohammad i-. Nir Mohammad, 
AIR 1925 Lah. 490; 7 L. L. J. 367; 26 Cr. L. J. 1596 

668 

3 . 476. See Cr. P. O., 1898, s. 195 290 

-ss 476(1), 476A, 476B— When superior 


mukhtor — Subsequent appeal through Jail, rejection 
of % effect of— Revision. 

Where in ignorance of the fact that a convict had 
already preferred an appeal against his conviction 
through a mukhtar, the Session Judge rejected an 
appeal subsequently preferred by the convict through 
Jail: 

Held , that the High Court had, in revision, power to 
et wide the ord^r of rejection and to direct the 
$33101*8 Jqdge to re-hsjr the appeal after giving the 


Court can take action— Limitation Act (IX of • 1908 ), 
Sch. I, Art- 1-54- Appeal from Criminal Court s order 
rejecting application for making compUiint-Lmitc 

lf°a subordinate Court neither makes a complaint 
nor rejects an application for the making of a com- 
plaint, the superior Court may take action and may 
make a complaint under s. 4.6A but where an 
application made to a subordinate Court for making 
a complaint is rejected then the procedure contem- 
plated bv the Code is by way of appeal to the superior 
Court and the limitation for such an appeal is 30 days 
under Art 151 of Sch. I to the Limitation Act. C 
Phaedra Ki-uaR Sbs v. Mathuriya Dbuta, 29 C W. N. 
1035 42 C L. J. 120; 52 0. 1009; A. I. R. 1925 Cal. 1228; 
26Cr L. J. 1569 5 2 9 

S.476B. See C. P. C., 1908. s 115 445 

S. 488— Maintenance of wives and children 

—tis. 100, whether an be awarded toeach wife and 
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child— 1 In the whole, meaning of— Alimony, grant 
of by English Court , whether ousts jurisdiction of 
Magistrate under $. 188. 

Under s. 488, Cr. P. C., every wife and every 
legitimate child and every illegitimate child can be 
awarded upto Rs. 100 provided the husband or the 
father has the means to pay the amount. The words 
"Rs. 100 in the whole' 1 in the section do not mean 
that a Magistrate cannot award more than Rs. 100 in 
all for the support of the wife and the children what- 
ever their number. What the words mean is that 
only a sum of money not exceeding Rs. 100 should be 
ordered to be paid and no other payment either in 
the shape of fees or medical expenses, etc., should be 
ordered to be paid. 

All that has to be proved in order to give jurisdic- 
tion to a Magistrate under s. 488, Cr. P. C., is that the 
child is unable to maintain itself and that the father 
neglected or refused to maintain it, and in the case of 
tho wife that the husband refused or neglected to 
maintain her. Even a grown up child, if unable to 
maintain itself, is entitled to get maintenance from 
the father if he has the means. 

That there has been no neglect to maintain the wife 
and children is a question of fact. But a mere offer 
to maintain is not sufficient. 

The existence of an- order for alimony by the Eng- 
lish Divorce Court is not sufficient to oust the juris- 
diction of a Magistrate under e. 488, Cr. P. C., since 
n mere order for maintenance is not equivalent to 
maintaining the wife. M Kent r. Kent, 4 ( J M. L. J. 
335; 26 Cr. L. J. 1597; A. 1. R. 192G Mad. 5‘J 669 

S. 497— -Bail— Jurisdiction of Court to order 

re-arrest of accused— Principles governing grant of 
bail. 

Under sub-s. (5) of s. 497 of the Cr. P. C. a Court 
has ample jurisdiction in the exercise of its discre- 
tion to order the re-arrest of any person out on bail, 
if it feels that the circumstances warrant or demand 
such a course. 

On an application for bail, fhe Court is not ca.'lel 
upon to conduct a preliminary trial of the case and 
consider the probability of the accused's guilt or in- 
nocence. It would be entirely exceeding its function 
if it did that in any detail; but it may incidentally 
have to look at the weight of the evidence against the 
accused as a necessary part of its proper function, 
that is, to enquire whether the giving of the bail as 
opposed to the arrest of the accused might lead to a 
real danger of his absconding and not appearing to 
take his trial or whether there is any real reason to 
Huppose that he is likely to tamper with the witnesses 
who would be called ag.inst him. M Sanyasayya 
Naidu v. Pcbmc Prosecutor, 22 L. W. 150; A. I. R. 
1925 Mad. 1224; 26 Cr. L. J. 1593 665 

S. 526— Transfer of case— District Magis- 
trate, expression of opinion by, whether sufficient 
ground for trails' er. 

A District Magistrate in making over a case 
for disposal to another Magistrate made tho remark 
that the case was quite clear and that tho defence was 
ridiculous. He further directed that the Government 
Pleader should conduct the case and press for a severe 

sentence : .... 

Udd, that this expression of opinion on the part of 
the District Magistrate was a sufficient ground for 
dire ting that the case should be transferred to some 
other district. O Mohammad Yaktu r. Emperor, 2 O. 
W. N. 088; A. I. R. 1925 Oudh GUO; 2G Cr. L. .1. 1525 

309 
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S3. 539B, 145— Proceedings under s. 11,5— 
Loc f! enquiry— Memorandum not recorded— Pro- 
ceedings, whether vitiated— Prejudice. 

Tlif're is do universal rule that disobedience of a 
mandatory provision in a Statute has the consequence 
of nullilication of all proceedings irrespective of the 
question of prejudice. 

W here in a proceeding under s. 145, Cr. P. C., the 
Magistrate makes a local enquiry in the presence of 
the Pleaders of the parties, who know where the 
.Magistrate goes and the points to which his attention 
is drawn, but they do not ask the Magistrate to record 
a memorandum as required by s. 539B of the Cr. P. C., 
and arc content to go on to judgment without seeing 
the memorandum, or even ascertaining whether one 
has been made, it is not open to any of the parties 
subsequently to say that the proceedings should bo 
set aside for this formal defect unless it is shown that 
prejudice has been caused. C Forbes p. Mi*hammai> Ali 
Haidar Khan, A. I. R. 1925 Cal. 1246:42 C. L. J. 
131; 2GCr. L.J. 1524 308 

SS. 544, 547 —Diet money due to witness, 

whether can be recovered by suit. 

Where a witness pursuant to an agreement with 
the complainant in a criminal case attends the Court 
to give evidence and the Court directs the complainant 
to pay the -witness a certain sum as his expenses, if 
such sum is not paid the witness is entitled to recover 
it from the complainant by a civil suit. 

Suhrawardy, J— Section 514, Cr. P. C., does not 
empower a Court trying a complaint to order pay- 
ment of diet money of witnesses produced before it by 
the parties. Therefore, such money cannot lie re- 
covered under s. 547, Cr. P. C., but it can be recovered 
by the witness in a civil suit. C Kamal Mandauni v. 
Paramasckh Chakrabitty, 29 C. W. N. 1033; A. ). R. 
192G Cal. 289 4 8 8 

S. 545 —Payment of moneyas indemnity- 

order directing payment , whether legal. 

There is no provision in Ch. XLIII or s. 545 of the 
Cr. P. C. for ordering the payment of a sum of 
money lo the owner of the article stolen by way of 
indemnity. N Bhira v. Emperor, 26 Cr. L. J. 1495; 
A. 1. R. 1926 Nag. 80 151 

Criminal trial —Evidence— Witness belonging to same 
caste as parly producing him, whether must be dis- 
believed. 

It is not a sound ground for disbelieving a witness 
tint lie is of the same caste or community as the per- 
son in whose favour lie deposes. Pat Barhamdeorai 
v. Emperor, 26 Cr. L. J. 1559; A. 1. R. 192G Pat. 26; 
7P.L.T.272 439 

Misjoinder of charges— Offences committed 

at different times- Single trial — Irregularity— 
Procedure — Striking out of one charge and 
conviction for the other, legalitv of. SceCR. P. C., 
1898, s. 231 ' 914 

Stolen goods in possession of accused— 

Presumption— Bcbuttal— Jury, charge to- Mis- 

direction. 

In a case where the evidence of the guilt of an 
accused as a thief or dacoit rests upon discovery of 
stolen property from his possession and which is tried 
by the Jury, the proper course is to direct that the 
Jury are entitled to take the explanation offered by 
the accused of his possession. It is not neces- 
sary that such claim by the accused must be proved. 
There may be a case in which it is impossible for the 
person who is in possession of the property to prove 
how he obtained possession of it and if he states tho 
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circumstances under which he obtained it the Jury as 
a Court of fact may accept it ; and in that case it will 
be their duty to acquit the accused. 

It is not the law that if the prosecution succeeds in 
proving possession by the accused of recently stolen 
goods it is his duty to prove his innocence, and that 
the presumption raised of his guilt cannot be rebutted 
by mere denial. Such a statement of the law laid 
down by a Judge in his charge to the Jury amounts 
to a misdirection which vitiates the charge. C 
Karatulia v. Emperor, 42 C. L. J.212; 2G Cr. L J . 
1582; A. I. R. 1925 Cal. 12-11 542 

Crown Debt— Competit ion between Crown and other 
a editor- Moveables— Priority. . 

Where there is competition between the claims of 
the Crown and that of another creditor as regards the 
moveable of the debtor the Crown has priority. 0^ 
Secretary op State for India r. Hishan Papain 
Bhargava, a. 1. It. 1926 Oudli 44 524 

Custom -Estate of male -Female heir, estate »/ 
male proprietor in hands of — Estate , whether liable 
for satisfaction of decree possed against precious 
male holder— Widow, whether reversioner. 

Under the Customary Law of the Punjab property 
in the hands of the mother of a deceased proprietor 
is liable to attachment in execution of a decree ob- 
tained by a creditor in respect of a debt incurred by a 
previous male holder of the estate. 

A female heir who derives her title to the estate of 
ft deceased male proprietor by virtue of her marriage 
into the family of the deceased holder of the estate 
cannot be regarded as a reversioner of the deceased. 
LDhanpatRai v. Oopal Kaur, 2 L. 0. 124; A. 1. R. 
1926 Uh. 7 1052 

Succession— Brahmans of Damun Chak , 

Tehsil Kharian , District Gujrat-Burden of proof . 
Bradmans are essentially Hindus and non-agricul- 
turists and the burden of proving that they have in 
any particular departed from their personal law and 
have adopted rules prevailing among their agricultural 
neighbours rests upon those who make the assertion. 

Dat Brahmans of village Damun Chak in the 
Kharian Tehsil of Gujrat District are governed by 
. Hindu Law in matters of succession. L Khazan Chand 
v. Paras Ram, 7 L. L. J. 459; 6 L. 524; A. I. R. 1925 
Lah.G.46 1045 

Julahas of Ichhra near Lahore. 

Julahas of Ichhra near Lahore who have held land 
in the village with a share in the shamilat since a 
generation before the 1856 Settlement and have lived 
partly by agricultural and partly by other means, 
ao not follow agricultural custom in matters of 
succession. L Kabavi Din v. Mehr Din*, A. I. R. 1925 
Lah. 409; 7 L. L. J. 185 161 

Wajlb-ul-arz, entry in, value of. 

Where it is not shown by reliable evidence that the 
officer engaged in compiling a wajib-ul-arz neglected 
to perform his duty or was mislead in recording a 
custom, and it does not appear that a statement of 
custom in the wajib-ul-arz is ambiguous, the record 
of the custom in the urajib-tif-ar* is most valuablo 
evidence of the custom. 0 Jamna Pbrshad v. Ramlal, 
A. I. B. 1026 Ondh H t 327 

Debtor, transferee of, liability of, whether a 
separate suit necessary. 

Obiter.— The liability of the transferee of a debtor’s 
liability is a question on which the Court eau 
adjudicate without referring the plaintiff to a separate 
suit. M Muruqappa Chbttiar r. L. K. S. S. Firm, A. I. 
R. 1926 Mad. 135 721 


Debtor and creditor— Tender, refusal of, effect 
of— Interest, cessation of- Deposit in Court, whether 
necessary. 

Where a valid tender of the amount of a loan is 
made by a debtor to his creditor and is improperly 
refused’ bv the latter, interest ceases to run on the 
loan from’the date of the tender and the debtor is not 
bound to follow up the tender by a deposit of the 
amount in Court. C Gajp.ndra Narain MaITY r. Sita 
Nath Das. A. I. R. 1020 Cal. 310 637 

Declaratory suit— Title, proof of. See Burden* op 
proop . . 480 

Decree, ex parte, application to set aside — Order 
conditional on payment of costs— Facts alleged in 
petition not found to be true or false— Legality of 
order. 

In determining whether an ex parte decree should 
be set aside or not, it is the duty of the Court to 
come to a finding whether the facts set forth in the 
petition are true or false. 

It is not proper that the Court should pass a con- > 
ditional order on payment of costs and to refuse to 
set aside the decree’ if costs are not paid. # O Sant 
Bakhsh v. Ori'H Ram, A. I. R. 192C Oudh 118 745 

Deed, recitals in, value of. See Hindu Law- 
Debts 404 

Defamation— Report of crime to Police— Honest 
belief in truth of re port -Suit for damages— Qualified 
privilege— 'Honest belief " whether something as 
“ reasonable and probable cause." 

A report of a crime to the Police carries with it a 
qualified privilege with regard to defamation. That 
qualified privilege amounts to this, that it is sufficient 
that if the defendant had an honest belief that what 
he said was true. An honest belief does not, however, 
come to the same thiug as reasonable and probable 
• cause. 

Therefore, where there is theft in the house of the 
defendant, and he makes a report that the plaintiff was 
concerned in it, in the honest belief that the plaintiff 
was so concerned, the plaintiffs suit for recovery of 
damages for defamation is not maintainable. O SaJjad 
Husain* v. Mpl Chand, 2 O. W. N. 822; A. I. R. 1926 
Oudh 18 ... 95 1 

Definition— “Avvavaharika,” “Rina.” See Hindu 
Law 165 

“Darepatrak,” meaning of. See Evidence 

Act, s. 33 38 

De novo trial, meaning and object of. Set 

Cr. P. C. 1898, s. 350 668 

“Kaimi Mourashi,” meaning of. See Bengal 

Tenancy Act, 1885, s. 49 104 

“Kharij jama,” meaning of. See Landlord 

and tenant 777 

“Malik," U90 of, effect of. See Hindu Law 

757 

41 Moghli,” meaning of. See Construction of 

document 352 

Raivat, meaning of. See Bengal Tenancy 

Act, 1885, s. 49 104 

Easement— Grant— Presumption. 

When the enjoyment of easement can be traced to a 
distant past and has continued ever since or at least 
down to the time of the obstruction complained of, the 
Court should refer such a long enjoyment to a legal 
origin, and presume a grant or an agreement. Pat. 

Abdul Ghani v. Harnam Singh, (1925) Pat. 250; A, I R 
1925 Pat. 748; 7 P. L. T. 260 3*55 

Easements Act (V of 1882), $, 13 (f )— Easement 
— Increased burden. 

The plaintiff and defendant were owners of two 
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adjoining sites with houses thereon which fell to 
them on a family partition. The water from the 
plaintiff s site drained off across the defendant's site 
and without flowing in any channel across ihe defend- 
aat s land used to be absorbed as it spread over the 
whole area. Subsequent to the partition, between the 
two sites a wall was built by both the parties in com- 
mon and the plaintiff claimed the right to drain off 
the water from Ins house and site through a hole in 
the wall across the yard in the defendants house to 
the street : 

Held, (1) that the easement enjoyed before partition 
was of a different nature to that claimed, narnelv 
collecting all the water into one spot and directing ’it 
on to the defendant s land in a concentrated form ; ° 

(2) that the easement right not being necessary for 
enjoying the plaintiff’s share as it was enjoyed when 
the partition took effect, and the burden cast upon 
the defendants being a more onerous burden now than 
it was before, plaintiff's claim must fail. M Sinnanni 
Goundan V. Veerappa Goiwdan, (1925) M. \V. N. 282: 
A. I. R 1925 Mad. 681 900 

S. 18 — Customary right, proof nf. 

A Court should not decide that a local custom exists 
unless the Court is satistied of its reasonableness and 
its certainty as to extent and application, and is 
further satisfied by the evidence that the enjoyment 
of the right was not by leave granted or by stealth 
or by force and that it has been openly enjoyed for 
such a length of time as suggests that originally by 
agreement or otherwise, the usage had become a 
customary law of the place in respect of the persons 
and things which it concerned. 

Per Kanhaiya Lai, J — A customary right may 
arise by agreement or prescription and may be deduc- 
ed from long and open user. Its existence may be 
inferred from long enjoyment not exercised by per- 
mission, stealth or force. 

There is no statutory period of enjoyment provided 
during which, in order to establish a local custom, 
it must be proved that the right claimed to have been 
enjoyed, has, by local custom, been so enjoyed. A 
Chasnu Dutta Vyas r. Swami Gyannandji Maharaj, 
A. I. R. 1026 All. 130 976 

S. 28 —Right of way, extent of— Method of 

user— Dominant and servient owners, mutual rights 
of. 

A person entitled to a right of way cannot make 
an excessive user of the right, much less can he act 
arbitrarily and in a high handed manner so as to 
render the beneficial enjoyment by a servient owner 
of his own premises impossible or fraught with 
many difficulties. The latter is not on the other hand 
entitled to use the premises in a manner interfering 
with the enjoyment by the former of his right of 
wav within reasonable limits. N Dadu v. Emperor, 26 
Cr L. J. 1493; A. I. R. 1926 Nag. 221 149 

Ejectment of trespasser— Suit by one co-sharer on 
behalf of all— Maintainability of suit. 

One co-sharer can sue a trespasser in ejectment on 
behalf of himself and his other co-sharers. O Hari 
Har Bakiish Singh r. Mohammad Usman Khan, A. I. R 
1926 Oudh. 144 
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Election Petition— Election rules— Voter writing 
candidate's name on ballot paper— Vote, validity of 
Misconstruction of rule— Refusal to apply rule— 
R vision — Interference by High Court— Civil 

I’rqccdurc Code (Act V of 1908), s. 115. 


Election Petltlon-concld. 

inftLftft'ft, 5 ^gulating the conduct of elections 

mark fn ,.,! ft ft V °‘ er should ^ P la <* his 

ba . llot Paper against the name of the 

wftft f f ° r whom he ": ants t0 vote and should not 
th' haft nam ? ° r the name oi ,he candidate on 
ft .ft?' P*P e , r - A voter who writes the name of the 

the . ballot Paper against the spare left 
n.U Thft ft 1 * co,nm,ts a br each of the election 
tore ft® are not merely directory but manda- 

tory and a violation of these rules nullifies the vote 
and such a vote should be declared invalid. 

1 he fact that a lower Court in dealing with an 
election dispute has misconstrued an election rule is 
not a proper ground for interference with its decision 

o annl 10 "' \ however. the Court has refused 
to applj a certain rule on the ground that the rules 
should not be strictly construed in the case of illite- 
%rale voters its decision is open to revision. M Venkata- 
RAMIAH r. Si-BBIREDDI, 22 L. W. 24; A. 1. It 1925 Mad 

11,5 1055 

Estates Partition Act (VIII B.c. of 1876), s. 119 

Partition between proprietors- Proprietor holding 
tenure, whether affected by partition. 

Where in the course of a partition proceeding under 
the Estates Partition Act any question arises as 
to the extent or otherwise of a tenure, the tenure- 
holder is not m any way affected by the decision 
which may he arrived at by the Revenue Authorities 
for the purposes of the partition between the proprie- 
tors, and it is immaterial that the tenure-holder 
happens to ho one of the proprietors and is a partv to 
the proceedings in that character. 

A partition under the Estates Partition Act deals 
with the rights of the proprietors and so far asraiyati 
lands are concerned they are only entitled to a distribu- 
tion of the rents. It is not the intention of the Act 
that the rights of tenants should be conclusively 
determined by the Record of Rights prepared for the 
purposes of the partition. Pat Scbedar Rai v. Ravi- 
bilas Rai, 5 Pat. 8; 7 P. L. T. 257 817 

Estoppel. Lease of homestead land— Agreement not 
to eject lessee. See Bengal Tenancy Act, 1885, s. 49 

104 

Oudh Rent Act (XXII of 1886), s. 108 (10)— 

Civil Procedure Code ( Act V of 1908),0 . VII, r 10-- 
Suit to recover possession of land filed in Rent Court 
- Objection to jurisdiction of Court— Order directing 
return of plaint for presentation to proper Court- 
Suit instituted in Civil Court— Defendant, whether 
can object to jurisdiction of Civil Court . 

A suit for the recovery of a plot of land and for 
damages was instituted in the Rent Court as a suit 
falling under s. 108 (10) of the Oudh Rent Act. The 
defendants objected to the jurisdiction of the Rent 
Court to entertain the suit with the result that the 
Rent Court returned the plaint to he presented to 
the Civil Court. The suit was accordingly laid 
before the Civil Court and the defendants objected 
that the Civil Court had no jurisdiction to entertain 
the suit : 

Held, that the Rent Court having returned the 
plaint for presentation to the Civil Court as the 
result of the defendants' objection to the jurisdiction 
of the Rent Court, they could not be permitted to 
turn round and object that the Civil Court had also 
no jurisdiction to entertain the suit. O Sita Ram 
Singh v. Ansari Lal 38 

Setting up inconsistent cases. 

In the.jabsence of [proof that a party acted on the 
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■ faith of any representation by the other party.no 

CRIMINAL TRIAL 

s; j s, '" 

Sr^J$-?iS£ 

tween the members of the pr^^ ^ Qn behal f 0 f t he 

force resulting ’ t0 p rove statements made 

S^SSSrSii 

mtendent of Police, k WA • . p T t ig9*> 91 8 

352; A. I. R. 1925 Rang. 354; 26 Cr. b. J. !«• 

ca 6 8. 9 — Abduction case—Endence of 

starch pri or to aile-jed abduction, tahether admw- 

The accused who were alleged to have abducted a 

thing a^dusk The same evening, the BUggestion being 
that^the woman was actually missing in ‘he even ,i“8 
and Z\d not have been abducted at midnight. The 
women were not examined as witnesses. 

Held that the evidence of the witness w * s ! n . ‘ 
m 3« »“ neither s. 6 nor ». 

Evidence Act was »PP>*“ b '°- . C , 1553 a i R 
Empbror. 42 0.L.J.111; 26 Cr. L. J. laoJ. A. 

^l^l^l-Identifieation of accused in ^if evi- 

dtnet of— Person identified not \ 

conducting identification, evidence of, whether admxs 

ff order to enable the Court to rely on ‘he evidence 

iSSSZ sT in Courtfthe hH the Jail ^iifica- 

witnpqA “I saw this man who is now before mi 
StoT^rt in the offence M That . statement can be 
used to^orroborate his evidence given in Court. 1 
the witnesses in his evidence, “a number of persons 
™7.E K. at .ho Jail and I tom »ong : h™ ■ 

"^miSl'unto ““ .1 . ,h. 
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may not wreetlv remember who they were. 0 Chhct- 
k A v. Emperor, 28 0. C. 258; 26 Cr. L. J. lo64; A. L 

R. 1026 (WO Sm Costract Act W72f s . 233 4 8 7 

s> 21 — Admission of co-defendant, value of 

The fact that a co-defendant took part in certain 

bitwara proceedings in which the land in dispute was 

measured and a map was prepared in which the 

plaintiff's title was admitted, is admissible in evidence 

though it is not binding as an admission on the other 

defendants who claim under an independent title. C 

Abdul Hamid Choi-dhi-ri v. Brojesdra Kumar Hot, A. 

I R 1926 Cal. 290 , 

J Si 25 —Confessional statement recorded as 

First Information Report, admissibility of. 

If after committing a murder the murderer pro- 
ceeds straight to the Police Station and there makes 
a confessional statement, which is recorded as the 
First Information Report, the statement is inadmissible 
in evidence as being a confession made to the Police. 

L Sit. Muhammad v. Emperor, 2G Cr. L. J. 149- 148 
s # 30— Confession of co-accused, when aa- 

Tim statement of one accused cannot be taken ta 
evidence against another accused under s. 30 of the 
Evidence Act unless the parties are admittedly in 
pari delicto, that is, when a confessing accused im- 
plicates himself to the full or as much as his co-accused 
whom he is criminating. Statements which inculpate 
the maker more than, or equally with others alone 
can afford any satisfactory guarantee of their truth. 
Less weight must be attached to statements which im- 
plicate the maker in a lesser degree than others. 
Where the principal blame is laid on others the state- 
ment is self-serving according, to the ideas of the 
person making it and is entirely excluded from con- 
sideration There is absolutely no guarantee what- 
ever as toils truth where the statement entirely 
exonerates the maker. Such a statement cannot be 
v-ij admissible as against the co-accused. N 
T. n N. L. R. 88; 26 Cr. L. J 

‘L- Tmscv Act, 1865, 

s 50 564 

3 23 — Deposition of witness madt before 

Committing Magistrate , whether admissible at trial - 
Death of witness , proof of. 

Where the deposition of a witness made before the 
Committing Magistrate is sought to be admitted in 
evidence at the trial in the Sessions Court, under s. 33 
of the Evidence Act, the death of the witness must 
be first proved. In the absence of such proof the 
statement is not admissible in evidence under a. 33. 

LSajJAV SiVoh ... Emperor. A. 1. U. 1925 Lah. 418; 6 
L. 437?7 L.L.J. 259; 2CCr.L.J 1489 145 

s . 35 — Landlord and tenant— Occupancy 

tenancu-Custom of transferability-Village note, 
entry in admissibility of— Presumption of correct- 
ness— Appeal, second— Finding of fact, interference 

An^entrv in a village note prepared by the Settle- 
ment Officer relating to the custom of transferability 
of occupancv rights is admissible in evidence under 
e 35 of the ‘Evidence Act, but it is only a piece of evi- 
dence and there is no presumption of correctness 
attached to it. 

A finding of fact baaed upon evidence on the 
record cannot be disturbed in second appeal. Pat 
Bhaowav Sikoh u. Lachumam Prasad Sahu, 3 Pot. L. R. 
225; A. I. R. 1225 Pat. 754 §79 
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~ ' : s ' 3 5 —Map prepared for purposes of partition 
affecting public revenue, admissibility of— boundary 
dispute-commissioner, report of, value of. 

A map prepared for the purposes of a partition 
wmch affects the public revenue, is admissible in evi- 
dence though it may be for a limited purpose only. 

. Ordinarily in a boundary dispute the Commis- 
sioner s report is of great importance, but the report 
cannot be of much help to the Court where the 
findings of the Commissioner are inconclusive. C 
Abdul Hamid Chaudhuri v. Brojendra Kumar Roy 
A. I. R. 1926 Cal. 290 643 

S. 35— Perepatraks, value of —Admissibility . 

The very underlying idea of preparing Perepatraks 
is to know year by year how much land ha6 been 
under crop and how much left fallow, with a view to 
know the actual state of cultivation in each village. 

Perepatraks are, therefore, admissible in evidence 
for the purpose of showing the area under crop. N 
Sitaram V. Himatrao, A. 1. R. 1926 Nag. 161 38 


— S. 78 (6)— Copies of registers kept by oificers 

of Satire State , admissibility of. 

Copies of entries in registers kept by the officers 
of a Native State are not admissible in evidence 
having regard to the provisions of s. 78 (6) of the Evi- 
dence Act. Pat Shamsher Narain Singh i*. Moham- 
mad Sale, A. I. R. 1926 Pat. 29 329 

3. 90 —Document more than 30 years old— 

Presumption as to genuineness— Proper custody , pro- 
duction from , proof of. 

A chitta relating to a private partition among 
certain persons of certain property and purporting to 
be more than 30 years old was produced in Court by 
an officer of the Collectorate who stated that the 
document had been handed over to him by the 
record keeper to be produced in Court: 

Ueld , that the genuineness of the document could 
not be presumed under s. 90 of the Evidence Act 
inasmuch as (a) there was nothing to show that the 
document was actually in the custody of the 
Collectorate before it was produced in Court, and 
(6) there was nothing to show that the custody of the 
Collectorate was proper custody within the meaning 
of the section. C Purna Chandra Singha v. Kadhika 
Mohan Dry, A I. R. 1926 Cal. 370 7 2 2 


s. 92, application of. See Evidence Act, 

1872, s. 115 875 

3, 92— Intention of parlies, evidence as to, 

cannot be given— Son-existence of agreement can be 
proved. 

Evidence to vary the terms of an agreement in 
writing is not admissible, but evidence to show that 
there is no agreement at all is admissible. 

Under s. 92 of the Evidence Act, as between the 
parties to an instrument, oral evidence of intention 
is not admissible for the purpose, either of construing 
deedsorof proving the intention of the parties. 

Section 92 merely prescribes a rule of evidence; it 
does not fetter the Court's power to arrive at the 
true meaning and effect of a transaction in the light 
of all the surrounding circumstances. Pat Ramdiiani 
Singh r. Kkwal Mani Bihi, (1920) Pat. 29; 7 P. L. T. 145 
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S. 92— Mortgage-debt, discharge of -Oral evi- 
dence, whether admissible. 

Evidence is admissible to prove an oral agreement 
of satisfaction or discharge of a mortgage-debt. N 
Kiushnaji v. Kashirao, A. J. R. 1926 Nag. 220 4 5 0 


— S. 92— Promissory note payable on demand - 

Agreement Jo show that executant was not personally 
liable, whether can be proved. V 

\\ here a contract is founded on consideration and 
the party who has received the consideration writes 
down and signs the terms on which he has received it 
it is not open to him to raise the plea that he did not 
agree to those terms. 

The executant of a promissory-note cannot, under 
the provisions of s. 92 of the Evidence Act, be per- 
mitted to prove a separate agreement according to 
which the sum specified in the note is not, as ex- 
pressed therein, payable on demand but represents 
merely a portion of the capital of a partnership into 
which the parties had entered for the purposes of a 
certain business. L Hira Lal v. Benarsi Das. 6 L 
411; 21, C. 114; A. 1. R. 1925 Lah. 576; 7 L. L. J. 
4o3 932 


— 3. 92 —Promissory-note— “On demand," mean- 

ing of -Oral agreemeiH re eligibility, whether ad- 
missible— Oaths Act (X of 1873), scope of— Agree- 
ments between parlies in pending suits— Court, 
powers of— Civil Procedure Code ( Act V of 100S), 0. 
XXIII, r. 3. 

A subsequent oral agreement varying the terms of a 
promissory-note as regards its exig’ibility on demand 
is inadmissible in evidence and cannot be proved 
under s. 92 of the Evidence Act. 

An acceptance of the challenge by a party to a suit 
on a promissory-note to make the* declaration about 
the existence of such an agreement on oath and the 
making of such a declaration on oath in pursuance 
thereof cannot override the provisions of the Evidence 
Act, as the powers of the Court to record agreements 
under O. XXIII, r. 3, C. P. C., are restricted to lawful 
agreements only and cannot be extended to one which 
is not legally provable. 

The usual import of the words “on demand" in the 
promissory note is that the debt is due and payable 
immediately. 

The provisions of the Oaths Act are not intended 
to be utilized in such a manner as would abrogate 
the provisions of the Evidence Act. N Jamu v. Muham- 
mad Ibrahim, A. I. R. 1926 Nag. 191 378 


S. 92 —Registered deed— Evidence that pro- 
perty comprised in deed is different f^rom that men- 
tioned in deed, whether admissible. 

Where a mortgage is effected by means of a regis- 
tered deed the parties are precluded by the provisions 
of s. 92 of the Evidence Act from giving evidence that 
the property comprised in the deed is different from 
that which on the face of the deed appears to have 
been mortgaged. Pat Musi Kazim v. Haji Mutasaddi 

841 

S. 92, proviso (3)— Pro-note payable on de- 
mand— Oral agreement postponing enforceability of 
pro-note— Admissibility in evidence. 

Where a promissory note, on the face of it, purports 
to be payable on demand, parol evidence is not ad- 
missible, under proviso 3 of s. 92, Evidence Act, to 
show that at the time of making it, it was agreed that 
it should not be payable till a particular event 
happens. M Suuram vnia Iyer v. Narayanaswami Iyer 1 
( 1925 j M. W. N. 601; 22 L. W. 415; A. I. R. lo25 Mad. 
1240 1020 

s. 92, proviso (3), scope of— Post-dated 

cheque— Stamp, necessary— Oral agreement that 
cheque is not to be presented till after the happening 
of a certain contingency t whether can be proved, 
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A Tjost-dated cheque is admissible in evidence 
although it bears a stamp representing duty W«W« 
in respect of a cheque and not the ad ruhrtm dui\ 
navable in respect of a Bill of Exchange. 

P Oral evidence to contradict or vary or alter the 
terms of a negotiable instrument, the execution of 
which and the consideration for which are admitted 
cannot be adduced having regard to the provisions of 

a 92 of the Evidence Act. a , .. . , 

’ The provisions of proviso (3) to s. 9. of the Kv'tomce 
Act are inapplicable in a case in which an obligation 
under the written contract has attached. If the effect 
of the alleged contemporaneous oral agreement is 
merely to suspend the performance of the obh ation 
contained in the written contract, evidence of such ora 
agreement cannot be admitted. On the other hand, it 
is permissible to adduce evidence of a contempo- 
raneous oral agreement under which the parties to the 
written contract agree that until the h »PP«“ n 8 ; ° * 
certain event no obligation whatever under the written 
agreement should attach, or, in other words that until 
the condition precedent has been fulfilled, the written 
agreement should be and remain inoperative and of no 

'defendant gave a post-dated cheque to the plaintiff 
on the understanding that the cheque was not to be 
presented for payment until and unless a certain dis- 
pute between the parties had been decided in a certain 
manner. Plaintiff brought a suit to recover the amount 
of the cheque from the defendant without taking steps 
to have the dispute decided : 

Held, (1) that the effect of the agreement between 
the parties was not to contradict or to vary the terms 
of the cheque but to create a condition precedent to 
the attachment of any obligation under the cheque 
whioh would remain inoperative until after the ad- 
judication of the dispute had taken place ; 

(2) that the agreement, therefore, fell within the 
purview of proviso (3) to s. 92 of the Evidence Act and 
could be proved ; 

(3) that consequently the plaintiff’s suit must be 

dismissed as premature. C Walter Mitchel v. A. K. 
Tbnxbnt, 52 0. 677; A I. R. 1925 Cal. 1007 59 

8.110. See Bhrar Land Revenue Code, 

1896,8. 96-1 196 


v 
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— S. 112— Child lorn during continuance of 

• il 111 If. I 7 • 


marriage between mother and alleged father— Legi- 
timacy— Presumption. 

The fact that a person was bom during the con- 
tinuance of a valid marriago between his mother and 
a certain man is, under s. 112 of the Evidence Act, 
conclusive proof that he is the legitimate son of that 
roan, unless it is proved that the latter had no access 
to his wife at any time when the child could have 
been begotten. It is immaterial how soon aftor the 
marriage the child was born. The only question in 
such a case is whether his mother had no access to the 
man whom she married at any time when the child 
could have been begotten. L Kahan Sixgu v. Natha 
Singh, A. I. K. 1925 Lah. 414; 7 L. L. J. 184 123 

—.8. 115— Attestation of document in token of 

consent— Estoppel. 

Where a document recites that a certain person had 
put hia thumb impression thereto in token of his con- 
sent and it appears that the document was read over 
to such person at the time of registration and that he 
again put his thumb impression to the document, this 
is not a mere attestation of the document but amounts 
to distinct end clear acquiescent which binds the 


per c on so thumb-marking the document and estops 
him from questioning its validity. L Suxdaii Singh r. . 
Six SIXOH. 2 1, C. 155; A. 1. R 1926 Lah. 62 1032 

s . 115 Execution of decree— Decree for rent 

^Sale— Purchaser believing that he is purchasing 
free from encumbrances— Co-sharer party to decree, 
whether estopped from challenging character of 
decree- Execution 'of rent-decree by co-sharer— 
Sotice to other co-sharers , necessity of. 

The obligation of serving co-sharers with notice of 
the execution of a rent-decree and the sale thereunder 
is not sufficiently carried out by serving notices on 

some of them. , ,, , , • 

Where a co-sharer landlord, who is a party to a 
decree for rent obtained by another co-sharer, stands 
bv and allows the purchaser at the auction-sale in 
execution of the decree to purchase the holding under 
the impression that the decree is a rent decree and 
that he is purchasing the holding free from encum- 
brances the co-sharer who stands by is estopped from 
subsequently challenging the character of the decree 
as a rent-decree and asserting that the sale was not 
free from encumbrances. C Jaded Ali TalvkdaB v. 
Suresdra Natii Baxdopadhya, 42 C. L. J. 477; A. 1. R. 

1926 Cal. 351 . t J 333 

s. 11 5— Suit for money due by deceased mem- 
ber of family— Plea of dirision of status— Deciee 
against assets— Execution of decree— Plea of survi- 
vorship , whether competent— Estoppel. 

Where in a suit to recover money due by a deceased 
member of a joint Hindu family, the defendants plead 
a division of status with the deceased and a decree is 
passed against the assets of the deceased in the hands 
of the defendants, it is not open to the latter afterwards 
in execution of the decree to contend that the pro- 
perties in their hands are not liable since they have 
succeeded to the properties by survivorship. M 
POSNAPPA RbDDI V. TlilKUVBNGADA PlLUi & Co., 49 M. 

L J 104; 22 L. W. 455; A. I. R. 1925 Mad. 1179; (1925) . 
M. W.N.713 509 

. ss. 115, 92— Sales, two, of same property— 

First vendee attesting second sale-deed— Disclaimer 
of purchase— Estoppel— S. OJ, application. 

The doctrine of estoppel is that if a man either by 
words or by conduct has intimated that he consents to . 
an act which has been done, and that he will offer no 
opposition to it, although it could not haver been law- 
fully done without his consent, and he thereby induces 
others to do that from which they otherwise might 
have abstained, he cannot question the legality of , 
those who have so given faith to his words or to tho 
fair inference to bo drawn from his conduct. 

The terms of s. 115 of the Evidence Act did not 
enact as law in India anything different from the 
law of England on the subject of estoppel. 

Where a vendee of property subsequently attests a 
sale-deed relating to the same property executed by 
his vendor in favour of another person, he holds out 
that the sale-deed in his own favour was inoperative, 
and that ho is willing that the property should be 
dealt with as if it were, at the absolute disposal of 
his vendor, and if a third person on the faith of this 
• representation purchases that property from the 
vendor, the vendee making the representation is 
estopped from claiming title to the property. 

In such a caie as the above, there is no conflict 
between s. 92 and 8. 115 of the Evidence Act. Ihero 
is no question of the admission of any oral avidenca 
to rescind the earlier sale. The question simply ia 

whether or not there was & representation mwe and 
acted upon* • . 
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Sections 02 and 115, Evidence Act, deal with two 
entirely different topics. When a party seeks to give 
evideaoe of a subsequent oral agreement modifying 
the terms of the written grant, he puts forward that 
agreement as true and relies upon the truth of that 
agreement. In the case of an estoppel, the party who 
pleads it does not profess to show that the representa- 
tion made is true. On the contrary, his case very 
probably is that the representation is false but that 
the person who made it should not be allowed to show 
that it is false. M Muhammad Batcha Sahib i\ Aruna- 
challem Chettier, (1925) M. \V. N. 596; 49 M. L. .T. 
396; A. I. R. 1926 Mad. 39 875 


S. 145 — Previous statement of witness—State - 

ment, use of, to discredit witness. 

A previous statement of a witness made before a 
Magistrate who first started to try the case cannot be 
used to discredit the evidence given by the witness at 
the eventual trial before another Magistrate, unless 
the statement lias been brought into evidence after 
cross-examination. L Sawam Singh r. Emperor. A I. 
R. 1925 Lah. 499; 7 L. L. J. 339; 26 Cr. L. J. 1585 

657 

S. 167. See C. P. C., 1908, s. 151 678 

S. 167 — Inadmissible evidence , effect of. 

Where a Court erroneously holds that certain 
documents are admissible in evidence but in arriv- 
ing at its finding it does not base its decision upon 
those documents alone and arrives at its finding in- 
dependently of such documents, its finding cannot be 
said to be vitiated by reason of the fact that it has 
relied upon inadmissible evidence in arriving at that 
finding. Pat Shamsher Narain Singh v. Mohammad 
Sale; A. I. R. 1926 Pat. 29 329 


Execution Of decree— Application filed on last day 
of limitation— Particulars, want of, effect of. 

An application for execution of a decree was filed 
on the last day of limitation and the necessary 
particulars were either omitted or were entered 
incorrectly. The omissions were pointed out to the 
applicant and the Court returned the application so 
that the omissions may be supplied. A week later 
the application was re-filed without the order of the 
Court having been fully complied with. The Court 
gave another opportunity to the applicant to remove 
the defects but he failed to do so. When most of the 
particulars had been supplied it was discovered that 
the application had originally been filed on the last 
day of limitation; 

Held , that the original application filed was a mere 
scrap of paper and did not amount to an application 
for execution and that, consequently, no application for 
execution had been made within limitation. Pat 
Bhupendra Narain Mander v. Jaseswar Mandkr 

761 

— Application for execution made by person 

having no title— Title subsequently acquired, whether 
can support application. 

Where a person who has no title whatever to execute 
a decree makes an application for execution of the 
decree, lie cannot remedy the defect by completing 
his title after the date of the application, and then 
try to execute the decree by virtue of that title. B 
INDU Joti Kadam V. Savla PlRAJI K ATE, 27 Bom. L. 

1109; A. I. R. 1925 Bom. 472 561 

Attachment— Occupancy holding, whether 

liable to salt. 

The tiansfer for value of the whole or part of an 
occupancy holding, apart from custom or local usage, 
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Execution of decree— contd. 

is operative as against the raiyat whether it is 
voluntary or involuntary. The principle is of general 
application and applies to creditors other than the 
landlord. C Nabix Chandra Biswas v. Abdul Aziz, 
A. I.R. 1926 Cal. 337 998 

— - — -Res judicata— Implied decision, whether 

binding on parlies in subsequent stages— Civil 
Procedure Code (Act V of 1908), s. 11. 

Section 11 of the C.P. C. does not in terms apply 
to execution proceedings but an order in execution 
may be as binding between the parties and those 
claiming under them as an interlocutory order in a 
suit is binding upon the parties in every proceeding 
in that suit, or as a final judgment in a suit is 
binding upon them in carrying the judgment into 
execution. Where, therefore, a point has once been 
expressly decided in the execution department, tho 
decision binds the parties in all subsequent stages of 
the proceeding. Where a point has not been directly 
decided but is such as must be deemed to have been 
necessarily decided before the order for execution was 
passed, the decision has a similar binding force. 

Plaintiff obtained a decree for an injunction 
restraining the defendants from erecting any building 
on the land in dispute. Plaintiff subsequently put in 
an application for execution of the decree complaining 
that the defendants had constructed a pavement on 
the land in dispute and asking for its removal. Tho 
defendants objected that the parties had compromised 
their dispute after the decree had been passed and 
that the pavement had been constructed in pursuance 
of that compromise. There was no objection taken 
that the construction complained of was not in 
defiance of the injunction. The Execution Court after 
taking evidence held that no compromise had been 
proved and dismissed the objection and directed that 
the pavement should be removed. After this .order 
was carried out the defendants filed a set of 
objections complaining that the pavement was not 
a structure of the nature the construction of which 
had been prohibited by the decree and that the 
plaintiff having wrongfully obtained the removal of 
the pavement should be directed either to restore 
the pavement or to pay damages to the defendants: 

Held, that the defendants having failed to take 
the objection in answer to the application for 
execution that the pavement was not a structure the 
construction of which was prohibited by the’ decree, 
were estopped from raising the objection at a subse- 
quent stage inasmuch as the order of the Execution 
Court directing execution must be taken to have 
necessarily decided that the construction of the 

P avement* was in defiance of the decree. A Dip 
rakash V. Dwarka Prasad, L. R. 6 A. 606 Civ.; 24 A. 
L. J. 91; A. I. R. 1926 All. 71 83 

— Sale— Identity of property sold, determination 

of— Sale proclamation and sale certificate, conflict 
between— Mixed question of law and fact. 

An auction sale like any other contract comprises 
an offer and acceptance. ^The offer is made by the 
Court and is advertised by the proclamation of sale. 
So far as the identification of the property to be 
offered for sale is concerned, this is the only declara- 
tion which is authorised or required. Unless, there- 
fore, there is something to show that the Court sold 
something less than was advertised for sale, the sale 
proclamation is conclusive as to the identity of the 
property sold. 

In granting n sale certificate, it is the duty of the 
Court not to determine what property is to puas by 
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the sale, but merely to record the already accomplish- 
ed fact of a transaction that has taken placo ana to 
state what has been sold. The Court has no power 
to do more or to alter the fact of the sale which has 
actually taken place. Its action in granting the cer- 
tificate is ministerial and not judicial. 

In the case of a conflict between the sale proclama- 
tion and the sale certificate subsequently granted, 
the property sold must be determined by reference 
to the terms of the sale proclamation. Pat Christian 
v. Prasad Raot, (1925) Pat. 220; A. I. R. 1945 Pat. 61a; 

4 Pat. 760; 4 P. L. T. 280 501 

Family arrangement, what amounts to. 

A family arrangement is an arrangement arrived at 
between the members of the same family in settlement 
of doubtful claims where there is uncertainty as to the 
rights of the various claimants, the dispute being com- 
posed by a settlement based upon the acknowledg- 
ment of pre-existing title in the parties concerned. 
There must be a bona fide dispute which has to be 
settled by a private family settlement without having 
recourse to law. The mere fact that the agreement 
is entered into by persons who are relations of each 
other does not make such an agreement a family 
settlement so as to be binding on persons who are not 
even parties thereto. A Mittar Sain v. Data Ram, 24 
A. L. J.185; A.1.R.1926 All. 191 1000 

Family settlement— Oral agreement to maintain 
existing possession with title— B om fide dispute— 
Settlement— Consideration. 

Where a person is already in possession of property 
and has a title to it, an oral agreement to maintain 
him in that right is quite sufficient aud no conveyance 
is necessary. 

The existence of a 6ona fide dispute is a good and 
sufficient consideration to support a contract even 
though the claim which caused the dispute turns out 
afterwards to have no foundation. O Ram Charan v. 
Kirtaji, 2 O. W. N. 649; A. I. R. 1926 Oudh 22 766 

Fatal Accidents Act (XIII of 1855), ss, 1, 2— 

Deatkcaused by collision on Railway— Damages, suit 
for— Remote damages , whether can be recovered— 
Money carried by deceased , loss of— Railway, 

liability of. ..... 

The Fatal Accidents Act is primarily intended to 
"ive the legal representatives of a person whoso 
eath has been caused by the wrongful act, ueglect or 
default of another person, a right to recover compensa- 
tion from the latter for the pecuniary loss resulting from 
• the death to the deceased’s children or other relatives 
enumerated in the first section of the Act. The second 
section of tho Statute also allows the legal repreaeuta- 
tivea to include in their action a claim for “ any 
pecuniary loss to the estate of the deceased occasioned 
*by euch wrongful act, neglect or default.’ ’ The Act 
contemplates two sorts of damages : pecuniary loss to 
the estate of the deceased resulting from the accident 
and pecuniary loss sustained by the members of his 
family through his death. . 

The cardinal principle in cases of this character is 
whether the damage claimed is the natural and reason- 
able result of tho defendant’s act. A damage will 
assume this character if it can be shown to be such a 
consequence as, in tho ordinary course of things, 
would flow frdm the act. The damage will be remote 
when, although arising out of the cause of action, it 
doea not. so immediately and necessarily flow from it 
that the offending party may be made responsible 
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for it; for instance, when it results from the wrongful 
act of a third parly such as could not be naturally 
contemplated as likely to spring from the defendant's 
oonduct. 

Kvery cause leads to an iniinite sequence ofelTecls 
but the author of the initial cause cannot be made 
responsible for all the effects in the series. He is liable . 
only for those which immediately flow out of his 
wrongful act. 

If any personal injury is caused to a passenger by 
the negligence of a Railway Company, not only the 
immediate pain and expense caused by the accident, 
but also any consequent incapacity to attend to 
business would be a natural sequence of the wrongful 
act. If any less is caused to his business by reason 
of the injured mans incapacity to attend to it, it 
is a loss to the estate and can be recovered by the 
injured person if he is alive and by his representatives 
if he dies. 

Where a person is killed as the result of a Railway 
collision which is due to the negligence of Railway 
sen-ants, his legal representatives are entitled to 
recover damages caused to them or to the estate of 
the deceased by the death of the deceased, but they 
are not entitled to claim from the Railway Company 
a sum of money which the deceased was carrying on 
his person at the time of the collision and which was 
not found on his perse u after the collision, unless it can 
be proved that the loss of the money was due directly 
to the collision. L Secretary of State v. Gokal Chand, 

6 L. 451; 2 L. 0. 99; A. I. R. 1925 Lah. 636 1026 

First Information Report, based on hearsay , value 
of— Admission of guilt by several persons , proof of 
—General statement, value of. 

A First Information Report based entirely on hear- 
say cannot be tendered in evidence by the prosecution. 

A First Information Report can only be used by the 
prosecution for the purpose of corroborating in the 
witness-box the person who supplied the information 
contained in the report. Where, however, the person 
who gave the First Information Report can himself 
only speak from hearsay, the report cannot be used to 
corroborate such inadmissible evidence. 

A general statement by a witness that a number of 

E rsons admitted having committed a crimo is value- 
is without some indication as to which of the 
persons made the admission in question with some 
particulars of what was actually said. L Sajjas Sixgu 
v. Emperor, A. I. R. 1925 Lah. 418; 6 L. 437; 7 L. L. 
J. 259; 26 Cr.L.J. 1489 145 

Foreigners Act (III of 1864), s. 2— Cession of 
territory— Allegiance, whether affected— Election bu 
subject , what amounts to— Common Law of England, 
applicability of, to India. 

Under s. 2 of the Foreigners Act tho burden of 
proving that a person alleged to be a foreigner is 
uot a foreigner and is not subject to the provisions 
of the Act, lies upon such person. 

Where there is a State, the ordinary idea of Con* 
stitutional Law is that there aro subjects in that 
State who are ruled by the Sovereign and when 
territory is ceded the inhabitants of that territory 
will ordinarily become subjects of the Sovereign to 
whom the territory is ceded. 

In the absence of an express provision in u treatv 
of cession regulating tho future nationality of the 
inhabitants of the ceded territory, a relinquishment 
of the Government of a territory is cot onlv a 
relinquishment of the right to the soil o| ’tfo 
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territory but also of the right over the inhabitants of 
the country. 

It is open to a subject of the ceded territory, 
unless the treaty expressly forbids, to elect to con- 
tinue his former nationality and to prove such 
election. The burden of proving such election, however, 
lies on the person who asserts that he has made such 
. election. It is not enough for him to merely assert, 
when the question arises, that he has elected to 
remain within the allegiance of his former Sovereign, 
there must be conduct on his part such as leaving 
the ceded territory and going to reside permanently 
in his former Sovereigns dominions, to indicate liis 
previous election. 

The Common Law of England which was formerly 
administered by the Supreme Court is part of the 
law to be administered by the High Courts unless 
it is superseded by Statute or. otherwise. This 
Common Law can only be applicable when it is pro- 
perly applicable to the society and circumstances of 
India. There is no department of law in which the 
Common Law of England is more applicable than 
that part of Constitutional Law which governs the 
question of nationality and the question of the status 
of British subjects. B Jac.ardeo Ramsumer Tewari 
v. Emperor, 27 Bom. L. R. 1043; A. I. R. 1925 Bom. 489; 
49 B. 804; 26 Cr. L. J. 1526 310 


Fraud. See Transfer of Property Act, 1882, s. 52 

251 

— Decree obtained by fraud, whether void or 

voidable— Sale held in execution of fraudulent 
decree, whether void or voidable. See Limitation 
Act, 1908, Sen. I, Art. 95 866 

Suspicion— Circumstantial evidence. 


Fraud is not presumed or inferred lightly. 
Circumstances of mere suspicion should not be 
taken as proof of fraud, there must be sufficient evi- 
dence to overcome the natural presumption of honesty 

and fair dealing. # t _ . _ . 

Circumstantial evidence is not only sufficient but in 
many cases it i6 the only proof that can be adduced to 
establish fraud. C Rakhal Chandra Bardhan v. 
Prosad Chandra Chatterjee, A. I. R. 1926 Cal. 73 

229 

Government of India Act, 1915, (5 & 6 Geo. v, 
C. 61 )i S. 107. See C. P. C , 1908, s 115 445 

Guardians and Wards Act (VIII of 1890), s, 12— 

Civil Procedure Code i Act \ of 1008), O. A LI, r. /— 
Application for temporary custody of minors pro- 
perty- Receiver, appointment of- Appeal, whether 

Where an application is made to a Court for tem- 
Dorary custody of the property of a minor under s. 12 
of the Guardians and Wards Act, it may appoint a 
guardian temporarily. Another course open to the 
Court is to appoint a Receiver under the provisions 
of the C P O. When the .Court adopts the latter 
course and appoints a Receiver the order is appeal- 
able. L Chandra Wati v . Jagan Nath biNGii, A. I R. 
1925 Lah. 489; 7 L. L. J. 281 

Hindu Law— Adoption by widow -Conditions 
imposed on adopted son legal, ty of -Agreement 
entered into by adopted son , whether bxnding- 
Stranaer whether can enforce agreement- -Trust- 
Charge— -Contract Act (IX of 1S12 2-Transfer 
of Property Act (I \ of 1882), t. W0. 

A Hindu widow is not entitled when making an 
adoption to her deceased husband to impose any 

pouvlitioos 0B the adopted eca which would diminish 


the value of the ancestral estate in the hands of the 
adopted son for the benefit of the widow’s relatives. 

Per Sulaiman , J. — In such a case, however, the 
adopted son, if of age, would not be prevented from 
undertaking a liability upon himself for considera- 
tion. He would be bound by his agreement not 
because the widow has power to impose ;uch condi- 
tions on him before adopting him hut because he has 
himself entered into an agreement in lieu of considera- 
tion. The binding force of the agreement would bo 
derived not from the authority of the widow to impose 
such conditions but from the act of the adopted 6o'n 
himself. 

The agreement of the widow to adopt a certain 
person is a good consideration for an agreement 
entered into by the latter to hand over a portion of 
the estate belonging to the adoptive father to certain 
nominees of the widow. The nominees themselves, 
however, not being parties to the arrangement, would 
not be entitled to bring a suit against the adopted 
6on to enforce the terms of the agreement. 

Although under the Contract Act it is not necessary 
that the consideration for an agreement should move 
from the promisee himself, it is nevertheless necessary 
under s. 2 of the Act that the proposal should be 
made to the promisee and the latter should signify his 
assent thereto. Therefore, a stranger cannot enforce 
a contract to which he was himself no party, unless the 
agreement amounts to a family arrangement or creates 
a trust or creates a charge. 

A Hindu widow at the time of making an adoption 
to her deceased husband executed a deed reciting the 
fact that she was about to make the adoption and 
stating that the adopted son would pay a certain sum 
of money to a person named by her and that if the 
money was not paid the latter would be entitled to 
obtain payment through Court by causing the pro- 
perty of the widow to be sold at auction or by any 
other way he liked. The adopted son also executed 
an agreement binding himself to abide by all the 
conditions specified in the deed executed by the 
widow : 

Held, (1) that there was no trust created in favour 
of the nominee of the widow inasmuch as no money 
belonging to the widow had been expressly entrusted 
to the adopted son for the purpose of payment toiler 
nominee ; 

(2) that there was no charge created on auy portion 
of the estate of the widows deceased husband 
inasmuch as the widow had no power to create a 
charge which would enure for the benefit of the charge- 
holder beyond her lifetime and the adopted son had 
merely accepted the condition laid down in the deed 
but had not himself purported to create any charge on 
the estate ; 

(3) that, therefore, it was not open to the nominee, 

who was himself a stranger to the urrangement, to sue 
the adopted son for the recovery of the sum mentioned 
in the deed. A Mittar Sain t'. Data Ram, 24 A. L. J. 
185; A. I. R. 1926 All. 194 1000 

Adoption, kritrima form of — Karla putra, 

rights of— Natural born son, whether excludes karte, 

putra from inheritance — Mithila School. 

Under the karta putra form of adoption the 
adopted son does not lose his 6tatu9 in his natural 
family, although he acquires a status as a son of his 
adoptive father. No ceremonies or sacrifices are neces- 
sary to the validity of this particular form of adoption. 
All that is accessary is the coaseat of ‘the adoptee 
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which involves the adoptee being an adult. Although 
such an adoptee does not lose his rights of inheritance 
in his natural family and taxes the inheritance his 
adoptive father, he does not. succeed to the property of 
his adoptive father’s father or other collateral relations 
nor of the wife of his adoptive father or her relations. 
Inthscase of such an adoption there is no contract 
that the adopted son would in all events succeed 
to the property of his adoptive father. 

Under the Mithila School of Hindu Law a natural 
born son is entitled to exclude every other kind of son, 
including a karta puira , from sharing with him in 
the estate of his father. Pat Kaxh.uya LalSahct. 
Soga Kuer, 6 P. L. T. 593; 4 Pat. 824; A. I. R. 1926 
Pat. 90 65 

Custom— Snccmion— Stridhan property of 

woman married in karao form— Customary man-iage, 

validity of— Approved form— Presumption— Burden 

of proof . 

The rale of succession to stridhan property left by 
a woman married in the karao form ought, in the first 
instance, to be determined with reference to the par- 
ticular custom of the caste. Where the incidents of 
such custom can be traced they must be given the 
force of law. 

The Hindu Law recognizes custom as a matter of 
paramount importance, and custom if it is established 
can override the written law. There may, therefore, 
be customary forms of marriage which are perfectly 
valid and which do not strictly come within the defini- 
tion of any of the eight forms of marriage mentioned 
in the Mitakshara. 

When a customary form of marriage is allowed it 
may be in any one of the eight forms mentioned in the 
Mitakshara, or an approach to any one of them. It is 
not correct to say that unless it is shown that a 
customary marriage was in the asura form, it must 
always be conclusively presumed that it was in the 
brahma form. When the particulars of a customary 
form of marriage are known then the question of the 
presumption that it was in the brahma form becomes 
of very little importance. That presumption sub- 
stantially arises only when all that is known is that a 
marriage did take place. In such cases the presump- 
tion is that the marriage was in the brahma form no 
matter what the caste of the parties be. But when the 
incidents and the circumstances attending the 
• cuBtomarmy form of marriage are known the presump- 
tion can no longer be applied and the Court must find 
of what form it is. When facts are proved the ques- 
tion of what form the marriage ie becomes a question 
of law. 

Where re-marriage of widows is allowed by the 
custom of a caste such a marriage may nut have any 
disapprobation attaching to it, on the other hand even 
among castes which allow the validity of widow 
re-marriages such marriages may be regarded us not 
a praiseworthy and superior form but a blameworthy 
and inferior form of marriage. The rule of succession 
to the stridhan property of a widow who had re-marri- 
ed ought, therefore, to vary according os the marriage 
is or is not blameworthy. For instance if a virgin 
Widow has not passed out of her parent’s family and is 
Btill under its control and her parents or other legal 
guardians in pursuance of the caste custom which 
allows such marriages give her away in marriage a 
second time as if she were a maiden the marriage 
though a widow marriago would undoubtedly be in 
the OraAma form if there is no social censure attach- 
Wff tg Jt. On the othor hand if a widow, who is not a 
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virgin, herself enters into a matrimonial aliance in a 
form consul* red blameworthy by the caste, though 
recognised by custom as valid, ami there is no gift of 
her by her legal guardians it may be difficult to see 
any analogy between such a marriage and the brahma 
form of marriage even though there be no considera- 
tion paid to her guardians. It may rather be an 
approach to the gandharba form where the marriage 
takes place with the mutual desire of the parties. In 
this latter case, it would be of an inferior form, 
particularly when such a marriage is looked down 
upon by the caste people; but if such a marriage is not 
considered the least blameworthy, it would he deemed 
to be of the brahma form. 

When a particular form of marriage is recognised 
by custom it is to be presumed that the caste ap- 
proves of it and no social censure attaches to it, unless 
the contrary is established. The burden lies on the 
person who asserts the contrary. 

Per Daniels, Under the Hindu Law a marriage 
is presumed to be in an approved form unless it is 
6hown to be in a disapproved form. If a marriage is 
valid at all, the natural presumption is that it is valid 
in all respects and carries the full privileges and 
obligations of an approved marriage, and the burden 
of proving that its results fall short of this is on the 
person who asserts it. This rule applies equally to 
marriages which derive their validity from custom. 
A Kishax Dm r. Sheo Paltan, L. R. 6 A. 557 Civ.; 23 
A. L. J. 931; A. I. R. 1926 All. 1 358 

Daughter succeeding to estate of father ; 

position of— Alienation— Necessity— Alienee, whether 
entitled to partition. 

A Hindu daughter inheriting her fathers estate is 
a limited owner and is not entitled to alienate the 
property absolutely without there being legal neces- 
sity therefor. She cannot bind the inheritance for 
her own personal debts or private purposes as against 
reversioners, but she can alienate the property for 
her own life and effect can be given to such alienation 
by partition sought at the instance of the ‘alienee. 
PatSAHDRO StN’Gii V. Kishux Bkhari Paxdby, (1925) 
Pat. 292; A. 1. R. 1925 Pat. 820; 7 P. L. T. 47 559 

Debts, antecedent, exigence of — Appeal, 

second— Finding of fact— Recitals in deed , value of. 
The question whether an antecedent debt did or did 
not exist is one of fact and cannot be agitated in 
second appeal. The fact that the lower Appellate 
Court has declined to accept the recitals in the deed of 
transfer as evidence of the existence of au antecedent 
debt, does not vitiate its finding as to the existence of 
such a debt. % 

Under ordinary circumstancesand apart from Statute, 
recitals in deeds can only be evidence as between the 
parties to tho conveyance and those who claim under 
them. Such recitals cannot by themselves be relied 
upon for the purpose of proving the assertions of fact 
which thev contain. 0 Bhagwati Prashad v. Lall 
Bahadur, A. I. R. 19M Oudh 33 404 

Decree against father for mesne pro- 
fits— Sons' liability to pay such decree— Joint 
family property, whether liable to f>ay dtcrtt for 
mesne profits against father— Liability of sons in 
general for fathers debts 

Under tho Hindu Law the sons are bound to dis- 
charge a decree for mesne profits passed against 
their father and the joint family property in their 
hands is liable to be attached ia execution of such 
decree, 
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Per Venkatasubba Rao , J.— The expression 
“Avyavaharika," means “grossly immoral or flagrantly 
unjust." 

The sons are not liable, where the moneys were 
originally obtained by the father by the commission 
of an offence; the son's liability is, on the other hand, 
recognised where, in its origin, the debt was not 
immoral, but there was supervening dishonest act 
of the father. 

If the debt is in its inception not immoral, subse- 
quent dishonesty of the father does not exempt the 
eon. 

It is not every impropriety or every lapse from the 
right conduct that stamps the debt as immoral. The 
eon can claim immunity only when the father's 
conduct is utterly repugnant to good morals, or i9 
grossly unjust or flagrantly dishonest. 

The liability for mesne protits is not in the nature 
of u danda" or fine. 

The word “ rina " as used in the texts has a much 
wider application than a mere debt or loan, and the 
obligation to pay mesne profits is in the nature of a 
“n'ruz." 

The conduct of the father in remaining in unlawful 
possession of another’s property cannot be said to 
be honest but at the same time it cannot be character- 
ised to be so grossly unjust or immoral, or so flagrantly 
dishonest as to make the debt "Avyavaharika within 
the meaning of the Hindu Law. 

Per Madhavan Nair t J.— Under the Hindu Law 
the liability of a son to pay the father's debt rests 
upon the well-known pious obligation on the part of 
the 6on to relieve his father from punishment in a 
furture state, for the non-discharge of debts. The 
general rule is that the son should discharge hi9 
father's debts unless the debts fall within the well- 
recognised exceptions. 

An examination of the nature of the debt, at its 
inception, is a necessary condition, for finding 
out whether a particular debt is an immoral debt. 

A debt, which is not immoral at its inception, is 
binding on the son, though subsequently it may be 
tainted by dishonesty and immorality. 

Improper, imprudent, unreasonable, or dishonest 
debt6are not necessarily immoral. 

The son'6 liability arising by the commission of 
offences by the father has been always held to be 
immoral; and the test of benefit to the estate is not a 
material question for consideration as “the liability 
of the 6on depends upon the nature of the act." 

The term “ rina ", strictly understood, means “what 
is taken under a promise to re-pay," namely, a debt 
ora loan. But in view of the judicial decisions, it is 
impossible to give the term this restricted significance. 

A decree for mesne profits is in the nature of a 
“debt" as understood in Hindu Law. 

Decree for mesne profits is not in the nature of 
“darula" or fine. M Kauasubramanja Pillai v. Sivakauz 
Ammal, 21 L. W. 6j 6; (1925) M. W. N.371; A. I. R. 
1925 Mad. 841 165 

— UeOtS, incurred by father— Pious obligation 

of son to pay ojj fathers debt , extent of— Mis- 
appropriation by jatlier , ejfcct of. 

\\ nere a Hindu lamer appropriates money belong- 
ing to a not ner person under circumstances which do 
r.oi render tne taking of the money itself a criminal 
oticuce, a subsequent misappropriation by the father 
cannot discharge ms sons irom their liability arising 
out or their pious obligation to satisfy the debt. But the 


position is different iftM taoney is taken by the father 

mider circumstances which 
tender the taking itself a criminal offence. 

One J was plaintiff's patwari ana owed the plaintiff 
a sum of money in respect of the collections made 
by lnm on behalf of the plaintiff and being unable 
to pay the amount he arranged with A that the latter 
should execute a mortgage-bond in favour of the 
plaintiff to discharge the debt. After A's death 
plaintiff brought a suit to enforce the mortgage-bond 
against A s son: 

Held, (1) that it was J s duty to account for the 
money which had come into his hands to the plaintiff 
and his failure to do so involved on his part a breach 
of civil duty and that even if he had misappropriated 
the money it was a subsequent act which did not 
render the original taking of the money by J a crimi- 
ual'offence and that, therefore, J's debt m discharge 
of which A had executed the mortgage-bond in suit 
was not tainted with illegality or immorality, and As- 
son was under a pious obligation to discharge the; 
debt secured by the mortgage- bond ; 

(2) that the plaintiff was not, however, entitled to* 
a mortgage-deeiee inasmuch as the debt was not 
incurred by A lor the benefit of the family ; 

f3) that the plaintiff was entitled to a simple money- 
decree for the amount of the mortgage-bond with* 
interest and could recover the amount of the deciee 
out of the entire ancestral property in the hands of 
A s son. Pat Kameshwar Singh Bahadir v. Durga» 
Mas dak, 7 P. L. T. 42; A. I. R. 1926 Pat. 14 

454 


Debts, previously secured on joint family ‘ 

property , whether antecedent. 

A debt previously borrowed on the security of the’ 
joint family property is an antecedent debt for which 
the joint family property is liable. N Choturam 
Bhikraj v. Narayan, A. 1. R. 1926 Nag. 49 210 

Sons liability to pay father s debt^ 


Antecedent debt. 

Under Hindu Law a son is bound to satisfy the 
debts of his father out of the ancestral property 
provided they are neither illegal nor unmoral ana a 
son cannot avoid this liability on the ground that 
there was no necessity lor burrowing or tnat the 
transactions were reckless and extravagant in that 
the money could have been borroweu at a cheaper • 
rate oi interest. 

The sons are liable not only to pay their fathers' 
debt upon a mortgage but also Hie interest uue* 


thereon. 

A person who holds a mortgage decree against a! 
deceased Hindu has two remedies open lo him. He 
may either bring a fresli suit for enlorcement of his 
cimrge against tne interest of the sons ui tne property 
or lie may seek out execution against Uie property of 
the deceased m the hand of the sons and leave it to 
them to take whatever objections they choose to lake. 

Ubiter.—i he doctrine of “antecedent debt" is a 
compromise between the rule that the father cannot 
alienate ancestral property for his own purposes 
and the rule that tne son is under a pious obligation to 
discharge his father’s debts. Pat Uayan Nath &ahi 
r. Malhiji Yaidya, (192o) Pat. 16U; 6 P. L. T. 6u7; A. 1. 
It. 19-5 Pat. 5e8 *76 

Guardianship and minority — Alienation 

of minors property by mother— Legal necessity — 
Plea, whether open to vendee— Trans} tree of retw* 
sioner , position of. 
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The mere fact that the sale-deed of a minor's pro- 
perty has been executed by the mother of the minor 
as guardian does not preclude the vendee from 
urging or getting the benefit of the plea of legal 
necessity. 

The transferee of a reversioner is in no worse 
position than the reversioner himself and can raise the 
plea of legal necessity. N Shrikk Muhammad v. 
Ramchandra, A. I. R 1926 Nag. 179 74 

Guardianship and minority- Minor when 

bound by acts of guardian— Test. 

A minor will be bound by the act of his guardian, if 
the act is such as the infant might reasonably and 
prudently have done for himself if he had been of full 
age. N Duljchand i\ Sosi, A. I. R. 1926 Nag. 75 239 

— Inheritance— Daughter's grandson , whether 

heir— Test— Dayabhaga— Spiritual benefit. 

The foundation of the theory of inheritance as pro- 
pounded in the Dayabhaga proceeds on the doctrine 
that only those can inherit who can confer spiritual 
benefit on the owner whose property they claim to 
inherit. 

A daughter's grandson, being unable to confer 
spiritual benefit, is not an heir under the Dayabhaga 
School of Hindu Law. Nor does he become heir on 
the ground of propinquity, even if there Ls nobody 
alive who can confer spiritual benefit on the deceased 
owner. C Nepaldas Mckherjke v. Probiias Chandra 

J&SW'fti 2 c - L J - 221 ; 30 c - w - N - 357 ; a. i. k, 

1916 Lai. 460 499 


~Z Jolnt Family (General l. See Hindu Law- 

KBLIGIOUS ENDOWMENT 829 

~Z 'Z Alienation— Necessity, proof of— 

Extent of money required for necessity— Knowledge 
of lender— Money spent on building house required 
for education of children , whether spent on necessary 
vurpose. J 

Where money is borrowed on the security of family 
property for a necessary purpose it is difficult for the 
lender to know the exact extent of the legal necessity 
in respect of which he advances the money, and where 
it is found that all the facts were not within the 
lenders knowledge the test to be applied to his case 
must necessarily be less strict than that which would 
be applicable if all the facts surrounding the aliena- 
tion and of the necessity therefor were within his 
knowledge. 

Monoy spent on erecting a house, the building of 
which is necessitated by the educational requirements 
of the children of the alienor, cannot be said to havo 
been spent for legal necessity. C Jogrsh Chandra 
Chose v, Chapala 6undari Hasp; A. 1. R. 1926 Cal. 363 

594 

IT . Alienation of family property— 

Repairs to family dwelling house— Necessity 
Money required for the purpose of effecting repairs 
to the family dwelling house is required for a neces- 
sary purpose which would justify an alienation of 
lamily property. In such a case the nlieneo is not 
“E® ‘“have an estimate prepared of the sum 
2J5* 1 a . he pr °P° sed repairs- If the evidence 
fi j .l .° n ra . akm e enquiries tho alienee was 
satisfied that repairs were about to be rnado, any 
sum reasonably necessary for such repairs would be 
regarded as having been advanced for necessity L 
S“55*A»f v ' Mohan Lal. a. I. K. 1U25 Lah. 407; 7 L. L. 

^43 
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insignificant portion of , not proved to be for legal 
necessity , effect of. 

Wherein a suit by a Hindu son tosetaside a sale 
of family property by the father on the ground of 
want of consideration and legal necessity, tho portion 
of the consideration for the sale for which legal neces- 
sity is not established is, as compared with the total 
consideration, insignificant, the sale ought not to be set 
aside. A Lai. Bahadur Lal i\ Kavileshar Nath, A. I. 
R. 1925 All. 624; L. R. 6 A. 591 Civ.; 24 A. L. J. 52 

988 

Joint family — Alienation — Mortgage by 

father— Necessity— Enquiry hy mortgagee — Moru 
gagee, whether bound to see to application of money 
—Loan not sufficient to meet necessity, effect of— 
Appeal, second— Necessity, whether question of fact 
or law. 

A person who lends money on the security of joint 
family property is bound to enquire into the necessity 
for the loan and to satisfy himself as well as he can, 
with reference to the parties with whom he is dealing* 
that the manager is acting in the particular instance 
for the benefit of the estate. If lie does 60 enquire and 
acts honestly, the real existence of an alleged suffici- 
ent and reasonably credited necessity is not a condi- 
tion precedent to the validity of his charge. Under 
such circumstances he is not bound to see to tho 
application of the money lent by him. 

A finding as to the existence of necessity is a 
finding of fact. When a Court finds in favour of tho 
existence of family necessity for a loan but holds that 
the lender is not protected on the ground that he did 
not see to the application of the monev, the finding 
becomes a ground of law and a second appeal is main- 
tamable. 

A lender is not obliged to ascertain that the amount 
of money which he advances is equal in amount to the 
entire debt which constitutes the family necessity If 
there exists a necessity which would justify the use of 
the whole money borrowed, the lender is then justifi- 
ed in making the advance whether or not other 
funds will be necessary for the same purpose. 

The fact that the interest on a mortgage is higher 
than the Court interest on the decree for payment of 
which the mortgage is executed does not vitiate tho 
mortgage, nor does the fact that the amount of the 
property mortgaged is larger than the amount 
winch was about to be sold under the decree. O Shko 
Bbhari v. Sheo Katan Singh, A. L R. 1925 Oudh 740 

... ... 345 

lf . alienation by father (manager)— 

Mortgage-Redemption fixed after !>0 yetrrs — 
necessity proof of— Suit to set aside mortgage bu 
lathtr— Major and minor sons— Cause of action 
accrual of- Mortgage— Redemption suit— Accounts 
filed by mortgagee, proof of-Mortgagor failing to 
object , effect of. * 

A term of 40 years fixed for redemption of a usu- 
fructuaiy mortgage executed by the manager of a 

Hindu joint family is one that on the face of it calla 
for proof of necessity. 

In a redemption suit the omission of the plaintiff 
to expressly deny tho accuracy of tho accounts filed 

bv the mortgagee does not justify the inference that 
the accounts are admitted. It is the mortgagee's duty 
to support his accounts bv evidence 8 ly 
Obiter. In a suit by Hindu sons to challenge an 
alienation by their father of ancestral prouartv tht 
eauw .of actios arises is favour of tha nS aon' 
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cause of action. 0 Kaniz Fizza Bibi r. Data Din, 2 
0. W. N. 650; A. I. It. 1925 Oudli 678 1 84 

Joint family — Alienation — Mortgage ly 
manager— Interest, high rate of— Necessity— Burden 
of proof— Finding by Trial Court— Appellate Court, 
interference by. 

The manager of a Hindu joint family, whether the 
father or not, is not entitled in law to borrow money at 
an exorbitant rate of interest unless there is necessity 
for such a rate, and, if the rate of interest i6 excessive, 
the onus will be on the lender to show that there was 
necessity for such an onerous rate; that is, where the 
rate is shown to be onerous, it must be shown that 
there was pressing necessity at the time of the loan 
for such an onerous rate. The actual result brought 
about by the mounting of interest, if not paid, to a 
crushing figure cannot affect the principle. A Court 
is not entitled to presume that any particular rate of 
interest is onerous. A rate prima facie harsh may, 
considering the nature of the security offered, its 
dubious title or its exigiou6 nature, be perfectly 
reasonable when the facts are known. Those attack- 
ing the transaction must first show prima facie that 
the rate of interest is unnecessarily high for the 
circumstances of the case, although in certain cases 
the rate may be prima facie so excessive that proof 
is practically unnecessary. 

Where the Trying Court has not considered it 
necessary to call on the lender to explain the rate 
of interest, and no issue has been framed, therefore, 
a Court of Appeal should not interfere without giving 
an opportunity to the party affected to explain it, 
unless the rate is so monstrous as to be unconscion- 
able in any conceivable set of circumstances. 

Where a mortgage of family property was executed 
by a Hindu father at 12 per cent, compound interest 
consolidating a series of prior simple money loans 
nt 12 and 18 percent, simple interest: 

Held, that the fact that the money due on the 
mortgage had aggregated to a very large sum on 
account of non-payment of interest was insufficient 
to render the rate of interest excessive or not binding 
on the sons. M Krcthivbnti Pbrraju Garu v. Sita- 
ramachandra, 48 SI. L. J. 584; A. I. R. 1925 Mad. 897; 
22 L. W. 568 458 


Joint tenancy— Females. 


The principle of joint tenancy appears to be un- 
known to Hindu Law, except in the case of co- 
parcenary between the members of an undivided 

family. ' 

Hindu females taking property under an instrument 
take as tenants-in-common, where it is not shown 
that they were intended to take as joint tenants. C 
Goor Chandra Das v. Subash ini Dasi, 42 C. L. J. 200; 
30 C. W. N. 39; A. I. R. 1926 Cal. 240 523 

Manager , power of , to charge joint 

family property— Bene fit Jest of. 

The manager of a joint Hindu family has no autlior- 
itv to charge any portion of the joint family property 
in order to enable him to embark on speculative 
transactions, hut he can do so only in case of need 
or for the benefit of the estate. 

The question of benefit must be determined by 
reference to the nature of the transaction and not by 
the result thereof, the test being whether it is a 
transaction into which a prudent man would enter, 
pat Ram Chandra Singh v. Jang Bahadur Singh, 7 P. 
L. T. 52; A 1. R. 1926 Pat. 17; 1926 Pat. 70; 5 Pat- 198 

553 


Joint family— Property granted to two 
members, natire of. 

Inaer the Hindu Law, as interpreted in Madras, 
where there is a grant to two persons, members cf a 
joint Hindu family, the ordinary presumption is that 
the grant is to them as co-parceners. M Shyama Bhai 
v. Purshotamadoss, 21 L. W. 551; A. I. R. 1925 Mad. 
645 124 

property— Self -acquired property , 

when becomes joint properly. 

Self-acquired property may be impressed with the 
character of joint property if it is dealt with as joint 
family propertv. M Shyama Bhai v. Purshotamadoss, 

21 L. W. 551; A. I. R. 1925 Mad. 645 124 

Limited Owner— Bequest in favour of 

females—' "Malik", use of, effect of. See Hindu Law 
—Will 757 

Maintenance. See Hindu Law-Marriage 

732 

Concubine , right of. 


W mr W 

A permanent concubine is entitled to maintenance 
from the family property of her deceased paramour 
provided that she is the mother of illegitimate child- 
ren and continues chaste. 

The question is not really so much one of the legal 
relationship between a man and a woman as of equity 
that a woman who has been kept for a number of 
years and given a position almost equal to that of a 
wife should not be left to starve after the death of the 
man who kept her. Thus it is a matter not of a con- 
tract during the lifetime of the parties but of obliga- 
tions arising out of the personal law of Hindus as 
defined by their religious texts. 

The rule in favour of the maintenance of concubines 
is not limited to cases where there are no other heirs 
and the property would otherwise escheat to the Sove- 
reign. M Rama Raja Tiikvar v. Papammal, 49 M. L. J. 
348; 22 L. W. 710; 48 M. 805; A. I. R. 1925 Mad. 1230 

983 

Marriage, customary, validity of. See Hindu 

Law— Custom 358 

Widow— Alienation— Legal necessity 

—Marriage expenses of daughter of co-porcei-er. 
See Hindu Law— Widow— Alienation 732 

Widow , re-marriage of— Ceremonies, 

necessary— Anond marriage , validity of- Anand 
Marriage Act (VI I of WM), applicability of. 

The Anand Marriage Act of 1909 is an enabling 
and not a disabling Act and it does not follow that 
because that Act docs not apply to a particular marri- 
age solemnized according to the Anand ceremonj, 
the marriage is not a valid one. 

It is not necessarv for the validity of the marnogo 
of a Khatri widow that all the usual ceremonies which 
have to be performed in the case of a Khatri gm on 
her first marriage should be performed. In alien a 
case if the parties go through such ceremonies as they 
can reasonably arrange for and clearly and unequno- 
oallv express their intention to enter into the marring 
relation with each other and os a fact thereafter me 
together as husband and wife, such union is a vana 
marriage. L Ram Rakhi r. Daulat Ram, 2 L. U ijW. 

A. I. R. 1926 Lah. 31 T w 

Partition. See Hindu Law-Widow - g Co- 

, Mitakshara — Step-mother, whether 

entitled to share. . . 

Under the Uitaksbara School of Hindu Law a . step 
mother is entitled, on partition of her deceased 
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husband's estate, to a share in the estate equal to that 
of a son. LTkc.h Indar Singh r. Harsam Singh, 0 L. 
457; A. I. R. 1925 Lnh.5G5; 7 L. L. J. 421 

1035 

Religious endowment-Otan'M/^ trust 

created bij Will— Undivided sons appointed trustees 
— Sons, whether take as joint tenants nr tniants-in- 
common—W ill, construction of. 

When a Hindu father makes a gift of self-acquired 
property to his sons who are members of a joint family, 
unless a tenancy-in-comnum is inferred from the grant, 
the presumption is that the sons take as joint tenants 
with rights of survivorship. This principle applies 
with greater force to cases where the father creates a 
trust and appoints his sons as trustees with hereditary 
rights, since the presumption is that in cases of trust 
property, trustees are to be ordinarily treated as joint 
tenants. 

A Hindu by his Will bequeathed certain properties 
to charity and appointed his two sons who were 
members of a joint family as trustees thereof. The 
Will provided that “the lands mentioned herein as 
relating to tin said charities should not in any way be 
alienated by the above-mentioned two persons or their 
heirs by means of sale, etc., but they should enjoy 
them hereditarily and conduct the above-mentioned 
charities,’ 1 etc. There was a partition by the brothers 
later by which the management of the trust properties 
was to continue as before : 

Held, that on a construction of the Will, the sons 
took the trusteoship and the management of the trust 
properties as members of a joint family with rights 
of survivorship and not as tenants-in-common. M 
Salakshi Ammal v. Doraimanika Nadan, 49 M. L. J. 
341; (1925) M. W. N. 582- 48 M. 827; A. I. R. 1926 Mad. 
51 829 

— - — Debutter property— Mohunt’s powers 

of ailenation— Unavoidable necessity— Durden of 
proof— Tenant under mohunt, whether can acquire 
right by adverse possession. 

The power of a mohunt to alienate debutter pro- 
perty is limited to cases of unavoidable necessity. 

A person deriving title from the holder of a limited 
interest in property is bound to prove the author- 
ity of the limited owner to make the alienation and 
ordinarily the onus would be on him to prove the 
validity of the transaction. 

A mohunt is incompetent to create any interest in 
respect of the muth property to endure beyond hia 
lifetime. The teuant or transferee acquires a right 
similarly limited. 

If the successor of a mohunt permits the tenant to 
continue in possession and receives rent from him 
during his life, the tenancy thus created will be a 
new tenancy created by himself for his lifetime. 

It is within the power of every successive trustee 
to continue the tenancy during his lifetime and con- 
sequently the possession of the tenant never becomes 
adverse to the successor of the last mohunt. C Bkhari 
Lal Manna v. Murali Dhar, A. I. R. 1926 Cal. 287 567 
~ Strldhan property of woman married in 
karao form. See Hindu Law— Custom 358 

Widow, alienation by— Necessity— Marri- 

age of co-parctner's daughttr. 

Where a person takes property either by inheritance 
or survivorship under the Hindu Law he is bound to 
provide for the maintenance, education, marriage, 
sradhs and other usual religious expenses of the co- 
parceners and of such members of their family as they 
are, or wore when alive, legally or morally bound \o 


Hindu Law-cmitd. 

maintain, and a female heir is under exactly the same 
obligation to maintain the members of the family a9 
a male would have b'*en by virtue of succeeding to 
the same esiate. Therefore, a Hindu widow who has 
succeeded to the property of a childless son is bound 
to provide for the marriage expenses of the daughter 
of a deceased co-parcener and is f«*r that purpose 
entitled to alienate the property. Pat Baunath Rai 
r. Mangla Prasad Narayan Saw, *1925) Pat. 271; 6P. L. 
T. 731; A. I. R. 1926 Pat. 1 732 

W\dOW —Construction of ilocument—Deed 

conveying full proprietory rights to widow --Estate 
taken. 

If a deed purports to convey full proprietary rights 
to a Hindu widow it will be const rued to convey such 
rights to her unless there is something in the context 
or surrounding circumstances to qualify such a mean- 
ing. It is not so qualified by the mere fact that the 
transferee is a widow. O J.\i Karan Singh v Umrai 
Kvnwau, 20. W. X. 751; A. 1. R. 1925 Oudh 749 

674 

Co- widows— Nature of estate— Parti- 
tion. righ t of—Su rvi vorsh ip—Alienat ion by one widow 
— Necessity — Reversioner , whether bound— Amend- 
ment of plaint. 

One of two Hindu co-widows who have inherited 
the properties of their husband cannot alienate the 
shore of the other even for purposes beneficial to the 
estate without the consent of such other. 

The estate of co-widows or other co-heiresses in 
Hindu Law is a joint estate, but, unlike other joint 
estates, it cannot be divided so as to create separate 
estates, such that each sharer is the owner of her 
share and at her death, the reversioner's estate falls in. 

Such partition as is permissible is merely for the 
convenience of enjoyment bv the widows; and may 
be of two kinds ia) so as to last during the lifetime of 
both the widows, (6) sons to bind them until the 
death of all of them. In the latter case if one of the 
widows dies before the other without alienating the 
property, it passes to the heirs of her private property 
and not to the other co-widow or their reversioners. 

There can be no survivorship if the partition is 
of the second kind. But if it is of the first kind, it 
cannot affect the right of survivorship of the other. 

One of the co-widows can alienate her share which 
may be defined or undefined according as there is a 
partition or not. If the alienor dies before the co- 
widow, the alienation ceases to. be operative if there 
is no partition or if the partition is of the first kind, 
the property goes to the co-widow by survivorship. 
But if the partition is of the second kind, the property 
continues to be enjoyed by the alienee until the other 
co-widow dies. 

Rxcept in the ease of an alienation for the limited 
purposes mentioned above, i.e., during the lifetime of 
the alienee, in a partition of the first kind, or during 
the lifetime of all the co-widows, in a partition of the 
second kind, there can be no alienution by a widow of 
her interest and whether there is necessity or not, an 
alienation by one co- widow cannot bind the rever- 
sioners. 

If an alienation for necessity is to bind the rever- 
sioners, all the co-widows must join in it. 

Where one of two co-widows alienates certain pro- 
perties of her husband for discharging a simple money- 
decree-debt, Davablo by him, the other widow in a 
suit against the alienee for possession after the death 
of the alienating widow, is entitled to an uncondv. 
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tionul decree and is not hound to pay tlie amount 
utilised for discharging the husband’s* debt. M Yal- 
lcru Appalascri v. Sasapu Kannamma Navuralu, 22 
L. W. 287; (1925) M. W. N. 622; 49 M. L. J. 479; A. I. 
K. 1926 Mad. 6 881 

Widow — Letttrs of Administration — Position 

of Hindu widow as administrator. 

A Hindu widow obtaining Letters of Administration 
of the estate of the last male owner is in the same 
position as any other administrator and a sale effected 
by her with the sanction of the District Judge cannot 
be questioned on any ground not available against any 
other administrator. C Rakiial Chandra Bardhan v. 
Prosad Chandra CiiArrERJEp., A. I. K. 1926 Cal. 73 

229 

■ — Surrender— Bona fides, finding as 

to. 

A surrender by a Hindu widow of her estate to 
the nearest reversioner of her husband is not rendered 
invalid by the mere fact that some provision is made for 
the benefit of the surrenderer. 

A surrender by a Hindu widow to be valid must 
be bona fide and not merely a device to divide the 
estate with the reversioner. A finding that the trans- 
action was not a device to divide the estate with the 
reversioner, does not necessarily involve the conclu- 
sion that the surrender was bona fide , since want 
of good faith may be evidenced by other circum- 
stances. M Siva Scbramania Pillai v. Piramu Ammal, 
49 M. L. J. 128; A. 1. R. 1925 Mad. 1111 

1024 

Will of property inherited by widow, 

validity of— Occupancy holding, devise of. See C. 
P. Tenancy Act, 1920, s. 11 247 

Will— Consti-uctio7i— Brahmins to be fed 


from income of property— Dedication of corpus— 
Trust . 

Where a Will provided that the testator’s nephew 
“shall enjoy permanently’* certain property and with 
its income shall feed not less than 10 Brahmins and 
that after him his younger brother shall conduct the 
charity : 

Held, that as the word "enjoy” was not restricted to 
a life-estate, the words "shall permanently enjoy" gave 
the nephew a fee simple, that there was no dedication 
of the corpus and that consequently the property was 
not constituted as trust for the purpose of the charity. 
M Sivaswami Iyer v. Tircmidi Chettiar, 49 M. L. J. 
665; A. I. R. 1925 Mad. 1057; (1925) M. W. N. 541 & 841 

593 

f construction of— Bequest in favour 

of female— ‘Malik," use of , effect of. 

The word "maiifc" is not a term of art and docs 
not, when used in a Will, necessarily define the 
malitv of the estate taken by a devisee. 

A Hindu testator devised certain property in favour 
of a female stating that she would be "malik mokamil " 
thereof and then proceeded to state that at times of 
real necessity she would be at liberty to mortgage 
the property or otherwise deal with the same and out 
of the income and produce of the property to find 
means for her livelihood : 

Held, that the testator intended to confer on the 
devisee not an absolute estate but the estate of a 
Hindu woman subject to a power of alienation only in 
the event of 1* gal necessity. Pat Shf.o Dani Kukr r. 
Ramji Upadi va, A. 1. R. 1926 Pat. 76 757 

. Joint tenancy— Second appeal— Ques- 
tion of fact. 

A joint tenancy is not unknown to Hindu Law. 


A Hindu testator can create a joint tenancy by 
W ill. The question of the testator's intention has to 
be considered with reference to the language of the 
^ ill and the circumstances of each particular case. 

The finding as to whether a Will creates a joint 
tenancy or a tenancy-in-common is one of fact and as 
such it cannot be challenged in second appeal. M 
Ml'THl'KARUPPA Ml’THIRIAN V. Sivaijhagvathammal, 49 
M. L. J. 358; 22 L. W. 511; A. I. R. 1926 Mad. 33 

880 

Hundl, Shah Jo g— Bearer, a minor— Suit to recover 
amount. 

A minor who is the bearer of Shah Jog llundi is 
entitled to maintain a suit to recover the amount of 
the hundi. B Ramprasad Shivlal v. Shirinivas Bal- 
mi’KTNP, 27 Bom. L. R. 1122; A. 1. R. 1925 Bom. 527 

685 

Identification of accused in jail, evidence of. Set 
Evidence Act, 1872, s. 9 444 

Income Tax Act (XI of 1922), ss. 23 (2), 63 (2) 
—Unregistered firm— Return filed by one partntr 
— Xotice , service of , on another partner, whether 
sufficient. 

It is not necessary that in the case of an unregister- 
ed firm a notice under s. 23 (2) of the Income Tax 
Act should be served on the member of the firm who 
made the return. It is sufficient if under' 8. 63 
(2) of the Act it is served on any member of the 
firm. 

The word ‘person' in s. 63 (2) of the Income Tax 
Act includes a firm as provided by the General 
Clauses Act, 1897; and when the return is made on 
behalf of the firm by a partner, it is the firm that is 
the person who makes the return. M The Commis- 
sioner of Income Tax r. Thiixai Chidambara Nadar, 
49M.L.J. 124; 22 L. W. 2G6; 48 M. 602; A. I. R. 
1925 Mad. 1018 549 

S. 66 (2 )— Reference to High Court— Appli- 
cation presented more than one month after c tale 
of order— Jurisdiction to make reference. 

Where an application to the Commissioner of Income 
Tax to make a reference to the High Court under 
s. 66 (2) of the Income Tax Act, is made more than 
a month after the date of the order which has given 
rise to the application, the Commissioner has no juris- 
diction to make the reference and a reference made by 
the Commissioner in such a case will not be acted upon 
by the High Court. L Banji Lal v. Emperor, 6 L. 373; 
2 L. C. 163; A. I. R. 1925 Lah 615 1018 

Incorporated Law Society, Calcutta, whether 
can move the High Court. 6’eeArroRNBY 468 
Injunction, temporary — Principles applicable — 

Municipal election— Injunction, restraining elected 
Councillor from sitting in Municipality pending 
civil proceedings— High Court, jurisdiction of. 

It is impossible to lay down an exhaustive rule 
as to the grant of temporary injunctions but generally 
speaking such injunctions should be confined to 
preserving the status quo ante, to preventing irremedi- 
able damage or loss to the property in the suit, or to 
averting substantial injury. 

No injunction can ordinarily be granted at the 
instance of an unsuccessful candidate for Municipal 
election restraining his duly elected rival from taking 
his seat in the Municipality, pending the disposal of 
civil proceedings regarding the election. ..... 

Quare— Whether the High Court has jurisdiction 
to grant injunction in 6uch a case as the above ? M 
Gopaukrisiina Konar r. Yilanga Konar, A. I. R. 1926 
Mad. 132 81$ 
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: Interpretation of rulings. 

A ruling should be construed on the facts on which 
it is based. C Pru Nath Chattrrjke v. L.vk 9 haui 
Narayan BmmcHARjVA, 42 C. L. J. lUU, A. I. R 1H25 
Cal. 1139 835 

Inte-oretatlon of Statutes. Ste Cr. p. 0.. 1898. 
s. 263 434 

An Act by which the jurisdiction of the ordinary 
Courts of Judicature is taken away must be construed 
atrictly. N Gankshdas v. IIarilal, A. I. R. 1926 Nag. 

212 279 

The meaning of an Act is not tube interpreted with 
reference to what its framers intended to do but with 
reference to the. language which they did in fact 
employ. L Nor Mahommad i>. Lalchanp, A. I. R. 1925 
Lah. 436; 7 L. L J. 201 254 

Joint Trial. See Cr. P. 0., 1698, ss. 239. 235 297 

Jurisdiction— Appeal— Appellate Court's power to 

determine value of appeal —Revision. 

It is the duty of a Court of Appeal, when an appeal 
as presented to it. to determine the jurisdictional 
value of the appeal and if it comes to the conclusion 
that the value exceeds its jurisdiction to return the 
appeal for presentation to the proper Court; and as 
in doing so the Court does not act without jurisdic- 
tion, its order is not open to revision. Pat Ladli 
Bpasum v. Ram Das, (1925) Pat. 167; A. I. R. 1925 Pat. 
488; 6 P. L. T. 448 324 

■* — Appeal , third, whether lies— Assistant Collector 

of Second Class, decree of. 

No third appeal lies from a decree of an Assistant 
Collector of the Second Class. A Chapdhi-ri Muham- 
mad Ardul Hamid Khan v. Uda, L. R. 6 A. 131 Rev & 
212 Rev.- A. I. R. 1926 All. 161 996 

Jurisdiction of Civil courts— 

. See Bengal Village Self-Government Act, 1919 
s.51 700 

See Bombay District Police Act, 1890, ss. 25, 25A 

13 

Set Csss Act, 1880 6 21 

Set Procedure * 32 

Jurisdiction of civil or Revenue Courts- 

o ee Tenancy Act, 1901, ss. 196, 197 353 

Nee C. P. Tenancy Act. 1920, ss. 11 to 1 1 247 

See C. P. Tenancy Act, 1920, s. 106 2 7 9 

See Estoppel 3 q 

See Madras Estates Land Act, 1908, ss.3(2) (d), 189 

269 

whether can express opinion on 

In a Jury trial, there is no harm in the Trial 
Judge expressing his opinion on facts, and in fact 
it is his duty to do so to assist the Jury, provided ho 
is careful to express his opinion in sucli a way as 
not to interfere with the duties of the Jury to finally 
decide according to their own view of the facts. C 
hmRDDMN » Empbror, 42 0. L. J. Ill; 26 Cr. L. J. 
1553; A. I. R. 1926 Cal. 105 433 

Acquisition Act (I of 1894), ss. 4, 6 (3)- 
Uty of Bombay Municipal Act (III of 1SSS), s. 63 
(X)— Compulsory acquisition of land— Declaration 
. Local Government, whether conclusive as to 
purpose for which land required— Suit to challenge 
nature of purpose , whether maintainable— Erection 
of quarters for Municipal servants , whether public 
purpose— Erection of shops , efftet of. 

ix? Local Government under s. 6 

(3) of the Land Acquisition Act that a certain piece 
Iftqd 19 required for a public purpose is not conelu? 


Land Acquisition AOt-coaddf 

sive with regard to the character of the purpose for 
which the land is require 1 and it is open to a person 
who is likely tu be affreieu by the acquisition of land 
in pursuance to the declaration to institute a suit to 
have it declared that the land in question cannot fce 
acquired by compulsion inasmuch as it is not required 
for a public purpose. 

Under the provisions of s. 63 ( k ) of the City of 
Bombay Municipal Act a Municipality is empowered 
to acquire land for the purpose of building quarters 
for Municipal sen-ants, as that is a measure likely to 
promote public safety, health, convenience or instruc- 
tion. 

Where a Municipality determines that a certain 
measure is likely to promote public convenience within 
the meaning of s. 63 Ik) of the City of Bombay 
Municipal Act, it is not open to a Court of Law to 
interfere with the exercise of that discretion. 

Where a Municipality proposes to acquire a piece 
of land for the purposes of n school, a play ground, 
recreation park and for erecting residential quarters 
for Municipal servants, it cannot be said that the Ac- 
quisition is not being made for a public purpose mere- 
ly because as a part of the scheme the Municipality 
proposes to erect certain shops on a portion of the land 
to be acquired in order to recoup itself for the expenses 
to be incurred in connection with the scheme. B 
Municipal Corporation v Raxchordas Vandaravaxdas, 
27 Bom. L. R. 1130; A. I. R 1925 Bom. 538 695 

— S. S4 -Valuation, question of— Appeal to 

Privy Council— Interference with decision of Indian 
Courts— Practice. 

The value to be placed at a given moment on a 
plot of land, which is not in the market or the 
subject of bargain and sale, but owes a large part of 
any value it possesses to the prospective results of 
des*elopment work, to be undertaken thereafter at an 
uncertain time and at an estimated cost, is not only 
in its essence a question of fact but is one upon whicli, 
almost above any other, opinions will differ, without 
its being possible to give irrefragable reasons for any 
particular conclusion. 

The Privy Council will not review the decree of 
an Indian Appellate Court merely upon a question of 
valuation. Where their Lordships have neither the 
materials nor the experience on which to found au 
opinion of their own, in a matter where the opinions 
of competent Courts in India differ (and a fortiori 
where they concur), it is not their practice to interfere 
as an Appellate Tribunal, unless there appears to be 
some error in law or miscarriage of justice. P O 
Nowroji Rlstomji Wadiap. Government op Bombay, 
23 A. L. J. 803; 2 O. W. N. 691; A. I R. 1925 P. C. 211 
49 M. L. J. 233; 27 Bom. L R. 1140; 42 C. L. J. 143: 
L R. 6 A. (P. O.) 151; 49 B. 700; 23 L. W. 46; 30 C. W. 
N. 386; (1926) M. W. N. 278; 52 I. A. 367 48 

Landlord and tenant-Bagat land— Lease for 
term of years— Ejectment— Tenant, liability of. 
Where a lease is granted of a piece of bagat land 
for a term of years containing no indication that the 
tenant is to be treated as a raiyat or that the pur- 
pose of the tenancy is agricultural or horticultural 
the lessee is bound by the contract which he has 
made and must give up possession of the laud after 
the expiry of the term of the lease. C Raj Kristo 
Ghosb v. Bata Kristo Ghosb, A. I. R. 1926 Cal. 354 

114 

Co-sharer landlords— Suit to recover rent for 

excess land by some co-sharers, whether maintainable. 
Where a tenant has been paying a certain rent in 



Ill* 


INDIAN CASES. 


[1925 


Landlord and t#nant-contd. 
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past years for the land in his occupation, it is not open 
to some of the co-sharer landlords to tile a suit seek- 
ing to recover from the tenant a larger amount of rent 
than has been paid in the past. Whether the claim 
made is one for enhanced rent, or a claim for rent for 
excess land taken in occupation by the tenant, the 
principle is the same, that the question must not be at 
the mercy of one sharer, but it must be decided tietween 
the tenant and the whole body of the sharers entitled 
to claim rent as landlords. B Vacua Jesakg v. Jag- 
jivan* AmritlalDesai, 27 Bom. L. R. 1107; A. I. R. 

1925 Bom. 542 558 

Co-sharers— Suit ly one co-sharer to recover 

rent of entire holding, maintainability of — Person 
interested in particular area of holding, whether co- 
sharer. 

A holding cannot be split up or sub-divided with- 
out the consent of the tenant and a tenant has a right 
to insist that his holding should be kept intact in 
the state ill which it was first created. There is, 
however, nothing to prevent a co-sharer landlord 
from bringing a suit for the entire rent of the holding 
with a prayer that out of the entire rent decreed he 
may be allowed to recover his share of the rent, 
provided he makes the other co-sharers parties to the 
suit. 

So far as a tenant is concerned he is liable to pay 
rent for the entire holding to the persons who have 
got the superior interest, although as between them- 
selves the co-sharers are entitled to make a division of 
area and of the rent. 

A person who has got an undivided share in the 
holding ns well as a person who has become inter- 
ested in a particular area of the holding are both 
co-sharers in the holding and are entitled to maintain 
a suit to recover the entire rent of the holding 
making the other co-sharers parties to the suit. 
C Mohini Mohan* Saha Chowdhury v. Meatas, A. I. R. 

1926 Cal. 333 673 

Dispossession of tenant from portion of hold- 
ing- Rent, suit for, whether maintainable. 

Where a tenant has never been put in possession 
of the whole area comprised in the demise hut has 
taken possession of a portion thereof, the Court has 
power to fix a rate of rent for the area actually taken 
possession of by the tenant, to be paid by the tenant, 
on the ground ’that although he has contracted for 
the whole area he has elected to go into possession of 
a portion only of the area. Where, therefore, under 
circumstances over which the landlord had no control 
the tenant has not been given possession of the 
whole area, the Courts have decreed the rent in 
proportion to the area of the land of which the 
tenant has obtained possession. 

Where, however, a tenant has been in possession 
of the whole demised area and has subsequently been 
deprived of a portion thereof by the action of the 
landlord, it is not open to the landlord to cone to 
Court and ask the Court to tix the rent for the portion 
of the area which remains in the possession of the 
tenant. In such a ease the landlord is not entitled, 
after dispossessing the tenant from a portion of the 
demised area, to sue for rent in respect of the whole 
or of any portion thereof, where the rent is fixed for 
th- whole holding and not at so much p^r biglia. C 
SfREsii Chandra Samaddar v. Mathura Nath Gain, 42 
CL L. J. 66; A. I R. 1925 Cal. 1187 47 

4 * lCharij jama," meaning of. m . 

Prima facie the expression "kharij jama" imports 


that the owner of the kharij jama land is an independ- 
ent proprietor and does not hold under the sen nvdar, 
Pat Ramkhelawan Saho v. Kuldip Sahay, A. I. R. 1926 
Pat. 152 777 

Land outside water-spread of tank - Rain 

water, use of, for raising nanja crops— Sarasari, 
ryots' liability to pay. 

In the case of lands outside the water-spread of a 
tank and which are cultivated purely by rain water, 
the landlord is not entitled to charge the tenant 
with sarasari for raising wet crops. The tenant is 
liable to pay only the usual puny \ rates. 

A tenant is entitled to catch and use rain water as 
it falls on his land and the landlord has no right to it. 
till it leaves the tenant’s land and flows in to his 
tank or into a channel which leads water into his tank. 
M V.\v.\i:r Ambalam v. President, Taluk Board, 21 
L. W. 274; A. I. R. 1925 Mad. 620 8 0 3 

Occupancy holding— Usufructuary mortgage 

of holding— Sale of holding for arrears of rent— 
Mortgagee , whether can maintain suit for declara- 
tion that sale was brought about by fraud. 

A usufructuary mortgagee of an occupancy holding 
is entitled to recover possession of the holding from 
the landlord, unless the landlord can establish that 
after the execution of the usufructuary mortgage the 
raiyat had abandoned the land. A usufructuary n ert- 
gageeof an occupancy holding, therefore, has locus 
standi to maintain a suit for a declaration that a sale 
of the holding at the instance of the landlord in 
execution of a decree for arrears of rent was brought 
about by fraud. C Ham Barman v. Khatijan, A. 1. R. 
1926 Cal. 318 737 

Raiyati holding- Sale in execution of decree 

for rent— Interest, high rate of , mentioned in 
kabuliyat— vl uction-purcha$er t whither bound by rate 
of interest. 

Where a permanent raiyati holding is sold in 
execution of a decree for arrears of rent and the sale 
processes contain no indication of the stipulation utcut 
payment of interest on arrears of rent contained in 
the kabuliyat executed by the previous tenant, the 
auction-purchaser is not liable to pay interest at the 
rate mentioned in the kabuliyat , as the rate of interest 
is not an ordinary incident of a tenancy of which 
the auction-purchaser can be presumed to have bad 
knowledge. C Sashi Mohan Takkasastri v. Mfajan 
Hajt, A. 1. R. 1926 Cal. 255 570 

Rent in excess of that allowed by law— Re- 
peal of law , effect of - Rent , whether can be recover- 
ed. 

Where the rent fixed is excessive and contrary 
to law as in force at the time when it is fixed, the 
subsequent repeal of the law has not the effect of 
enabling the landlord to recover the amount of such 
rent. 6 Ram Asrby v. Quiill Ahmad, A. 1. R. 1926 
Oudh 183 103 

Rent not enhanced for lung period - Inference 

— Holding held at fixed rent in perpetuity. 

The fact that a holding has been h Id for a long 
period at a rent which has not been changed is a 
factor to be considered in deciding whether the 
holding is held in perpetuity at a fixed rent, but 
the fact that a landlord may not have thought fit to 
enhance the rent for a long number of years does 
not by itself make the inference inevitable that the 
holding is held at a rent fixed in perpetuity. C Satish 
Chandra Ghosh v. Dkbbndra Nath Dr, A. I. R. 1926 
Cal. 261 820 
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- - Rent suit , whether maintainable against some 

heirs of deceased tenant— Liability to pay rent— 
Tenants-in-common . right* and liabilities of —Joint 
aniseveral liability— Contract Act (IX <>fIS?2) % s. 4.?, 
applicability of— Civil Procedure Code (Act l r of 
1908\O,I t i r. 6’, 9, 10 [2)— Court's duty— Amend- 
ment— Dismissal. 

By the Full Bench (C. C. Ghose and Mukcrji, JJ. 
dissenting):— A suit for rent is maintainable against 
9ome of 'the heirs, or successors- in-interest of a 
deceased tenant without bringing all the heirs and 
successors-in-interest on the record. 

The liability of a tenant to pay rent arises from 
the fact of possession of the land as a tenant, where 
there is no express contract, and all persons in 
possession of land as tenants are under an implied 
obligation to pay the rent for the land to the land- 
lord, whether they get into possession by right of 
succession or assignment. 

The heirs of a deceased tenant do not take the 
tenancy as an entire body forming as it were a 
partnership or a corporation,, the individual members 
of which have no definite interest. They take ns 
tenants-in-common, each having a delinitc share in 
the whole. 

A tenant-in-common is entitled to possession of 
every part of the estate and there is a privity of 
estate between him and the landlord in the whole of 
the leasehold. Again, as, on the basis of the privity 
of estate a tenant-in-common is liable for all cove- 
nants running with the land and ns his estate is an 
estate in the whole of the leasehold, he is liable for 
the entire rent* 

Whether a contract is implied for payment of rent 
by all tenants-in-common in possession of a lease- 
hold, or whether the law be held to imposo the 
liability for payment of rent by reason of privity of 
estate, any one of such tenants may be sued for 
entire rent due to the landlord. This may be either 
in accordance with the provisions of s. 43 of the 
Contract Act, or under general Iaw based on privity 
of estate. 

A decree in 9uch a suit will not have the effect of 
a decree for rent under Ch. XIV of the Bengal 
Tenancy Act. 

Per Mukcrji, J.— Section 43 of the Contract Act has 
no application except in the case of original lessees or 
persona who were party to the contract and it makes, 
as far as the liability under a contract is concerned, 
all joint contracts joint and several. 

Persons who are under a joint liability to pay 
rent are necessary parties in a suit for rent. But a 
decree obtained in the absence of some of the co- 
tenants is not necessarily a nullity. It is a valid 
decree but is effective only os a decree for money. 
If, however, objection is taken at the right moment 
to the maintainability of the suit, the Court must 
proceed under 0. I.r. 10 (2), C. P C.. to make an 
order for the addition of such of the persons as aro 
not already on the record as defendants and it is 
only m the event of the necessary amendments not 
baing made that the suit is liable to be dismissed. 
C Kailash Chandra Mitra v. Brojkndra Kumar 

roo A e K ^y ARTr * 29 °* W * N 100 °; U C. L. J. 232; A. 1 K. 
1925 Cal. 1056 211 

“ — Suit by landlord against tenants as trespassers 
—Occupancy rights , pica of -Burden of proof— 
Appeal,. second— Finding of fact. 

Where in a suit by the landlord to eject a tenant 
xcun the lands held by him, the tenant sets up a 


Landlord and tenant— rondd. 

defence that he has a right of permanent tenancy in 
the lands, the onus of proving that he has such 
right lies upon the tenant. 

In the Presidency of Madras when a tenancy com- 
mences under a terminable contract there is nothing 
to prevent the landlord from ejecting the tenant at tho 
end of the term from the lands which have been let to 
him. 

Where in a suit for damages for use and occupation 
by a landlord, on the. footing that the defendants were 
bolding over and were trespassers in law, the latter 
plead permanent rights of occupancy, the burden of 
making out occupancy rights lies on the defendants: 

Where t lie tenants by muchilikas undertook to 
surrender the lands at the end of the term, and there 
was constant change of tenants and enhancement of 
rent, and alienations by the tenants were few in number 
and of recent times: 

Held, that a finding that the tenants had no occu- 
pancy rights was justified and that the High Court 
would not in second appeal interfere with the finding. 
M Annamdevulv Tata v. Ahamadulla Khan Sahib 
Bahadur, 48 M. L. J. 701; A. I. R. 1925 Mad. 890; 22 L. 
W. 528 401 

Transfer by tenant , effect of— Suit for eject- 
ment against transferee— Defendant, whether can set 
up another transfer. 

In answer to a landlord’s suit for ejectment against 
a transferee on the ground that a particular transfer 
of an absolute occupancy holding is voidable for want 
of consent, it is open to the defendant to contend in 
the alternative, that even if the transfer sought to be 
avoided, be voidable, he is entitled to retain possession 
under another transfer which is binding as against tho 
landlord. 

Ordinarily, the tenant-right, as between the tenant 
mortgagor and his transferee becomes transferred 
absolutely to the latter the moment the final decree 
for foreclosure is passed, and nothing remains which 
the tenant can claim to be his own. 

If the mortgage on the basis of which such fore- 
closure is obtained, is a legal, ora consented or ratified 
mortgage, then, tho transferee's position is secure, not 
only against the tenant, but also against tho landlord. 

But if the mortgage id neither legal nor consented 
to by the landlord, nor subsequently ratified by the 
acceptance of rent by the landlord from the transferee 
as such the latter’s position is nothing better than that 
of a mere trespasser liable to be ejected by the land- 
lord. 

By consenting to a mortgage the landlord consents 
to a foreclosure also provided it takes place so long as 
the tenant-right is subsisting. The consent does not 
enure for the benefit of the transferee if he has not 
worked out his rights under the transfer so long as the 
tenant-right subsisted. 

If the tenancy is determined by forfeiture the mort- 
gage even if valid as against the landlord is also 
determined. N Shsobux r. Jaoannath, A. I. R 1926 
Nag. 1*4 364 

Land Registration Act (B. C. VII of 1876), ss. 
28, 29, 30— -Proceedings before Land Registration 
Collector, whether civil proceedings. Set Limitation 
Act, 1008, s. 14 244 

s. 78, scope of—U nregistei'ed proprietor 

Lessee , if can sue for rent— Assignee of rent , posi- 
tion o/— Khatian, entry in— Part acceptance. 
Section 78 of the Land Registration Act is no bar 
to a lessee of land recovering rent from the tenants, 
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although the person who should have been registered 
as the proprietor, and through whom he claims, has 
not been so registered. 

Section 78 of the Land Registration Act is. similarly 
no bar to recovery of rent by an assignee from an un- 
registered proprietor. 

It is open to a Court to accept a part of the entrv 
m the khatian and not to accept the rest of the enrtv 
C Prasa.nwa Kumar De Maiiajax v. Naxigopal De 42 
C.L.J.134; A. I. R. 1925 Cal. 1175 561 


Lease— 

Set Landlord and Tenant. 

.See Transfer of Property Act, 1882, ss. 105 to 117. 

Hereditary non-transfer able - Execution 

of money-decree against lessee— Lease, whether can 
be sold— Lessee, whether can obiect 
The condition against alienation in a hereditarv 
non-transferable lease in Oudh is inserted for the 
benefit of the superior proprietor and it is not com- 
petent to the transferor of the interest, in a suit be- 
tween himself and the transferee, to raise the plea that 
the transfer is void. Where, however, an attempt is 
made to sell the interest of the lessee in execution of a 
money-decree against him, not only the lessee can raise 
the objection that his interest under the lease is not 
transferable but he is bound to do so. If he allows 
the lease to be transferred in execution of a decree lie 
would be liable to the talugdar. 0 Mohan Dei r. 
Balmukand Rastogi, 12 0. L. J. 543; 2 0. W. X. 737: A. 
1. R. 1925 Oudh 702 256 


Two leases, grant of , to same person— Impli- 
cation of surrender of first— Indian and English 

Law , difference between. 

The rule of English Law that the acceptance of a 
new lease operates as a surrender of a prior lease to 
the same person of the same property is applicable 
only in cases where there is such incompatibility 
between the enjoyment under the new lease and the 
enjoyment under the prior lease that the second will 
involve a surrender of the first. 

The plaintiff, a landlord, leased to the defendant 
a large plot of land for purposes of coffee cultivation 
for a period of 1)1 years. Less than 20 years there- 
after, the plaintiff again granted 20 acres out of the 
same area to the same person on lease for gold 
washing purposes for a period of 3G years. The 
lessee specifically agreed to pay rent on both the 
leases without any abatement. On the expiry of the 
period of the second lease, in a suit by the landlord 
for damages for use and occupation in respect of the 
20 acre6 of land and for value of buildings and 
machinery alleged to have been wrongly carried away: 

Held, (1) that the grant of the second lease was not 
inconsistent with the continuation of the first; 

(2) that the plaintiff was not, during the existence 
of the first and the longer lease, entitled to ask for 
relief on the ground of expiry of the second lease. 

Per Ramesam, ./.—Under the Indian Law, where 
there are two leases to the same person, a surrender 
of the first lease need not necessarily be implied from 
the grant of the second. 

Even where the leases are of the same kind and 
they are overlapping and the terms of the second are 
somewhat inconsistent with the terms of the first, 
all that is necessary to imply is a cancellation of 
the first only for a period which is overlapiwnl by the 
i « cond. 

1 ill ike under the English Law, delivery of pos- 
sesion by the lessor to the lessee is not a necessary 


part of the transaction of a lease in India and the 
implication on a second lease of the surrender of the 
hrst lease is. therefore, not also necessary under the 
Indian Law M Nilambcr Tharakavil v. Parry & Co. 
Ltd 49 M. L. J. 390; 48 M. 815; A. I. R. 1925 .Mad. 

i-// 729 

Legal Practitioner. See Attorney. 50 

Letters Patent (Lah.), cl. ^2-“Suit for land," 
what is— Suit for management of trust, whether suit 
for land. 

A suit for the accounts of the management of a 
trust and foi its administration is not a “suit for 
land within the meaning of cl. 12 of the Letters 
Patent of the Madras High Court, though the whole 
of the immoveable property belonging to the trust 
may be outside the local limits of the jurisdiction 
of the High Court in its Original Side. 

Per Srinivasa Iyengar , ./.—The expression "suit 
for land" must be construed as an action the primary 
object of which is to establish claims regarding title 
to property or possession of property and no suit can 
be described as a “suit for land" as the result of the 
decision in which the title to, or possession of, 
immoveable property will not in any manner or 
measure be directly affected. M Krishnadoss Vjttal- 
DOSS v CJhanshamdoss, (1925) M. W. N. 395; 22 L.W. 
100; 49 Jl. L. J. 311; A. I. R. 1925 Mad. 1081 188 

Letters Patent (Ran.), cl. 13 -Civil Procedure Code 
(Act V of 190S), O. XXXV11I , r. 5, order under , 
wheher “ judgment " — Appealable order, whether 
"judgment." 

An order under O. XXXVIII, r. 5, C. P. C., requir- 
ing an appellant to give security, is not a “judgment'’ 
within the meaning of cl. 13 of the Letters Patent 
(Rangoon), because it is merely an interlocutory order 
which does not affect the merits of the dispute between 
the parties by determining some right or liability 
which is in controversy between them in the suit. 

Semblc. — Where an appeal against an order actually 
is given by the C. P. C., it might well be argued that 
the order ought to be regarded as a "judgment” 
within the meaning of the Letters Patent. R Mengha 
Singh v.Suciia Singh, A. I. R. 1925 Rang. 207; 3 R. 
307; 4 Bur. L. J.108 995 

Cl. 13—' "Judgment," what is— Order ref using 

to issue commission for examination of witness , whe- 
ther judgment— Appeal, whether lies. 

An order which does not affect the merits of the dis- 
pute between the parties by determining some right 
or liability which is in controversy between them in 
the suit is not a “judgment” within the meaning of 
the word as used in cl. 13 of the Letters Patent of the 
Rangoon High Court. . . . a 

An order refusing to issue a commission for the 
examination of a witness is a purely interlocutor}’ 
order and is not a “judgment" and is not, therefore, 
appealable under cl. 13 of the Letters Patent of the 
Rangoon High Court. R Mahomed Hussain t*. Hoosain 
Hamadanbs * Co, 3 R. 293; A. I. R. 1925 Kang. 290; 4 
Bur. L. J.103 967 

Limitation- . 10 . ft 9 * 

See Bengal Land Revenue Sales Act, 18 A ss. z, o, 

33 4 P 

See Chota Nagpur Tenancy Act, 1908, 214, 231,^252 

law applicable. 


The Law of Limitation applicable to a suit or pro- 
eding is the law in force at the date of the institu- 
>n of the suit or proceeding, unless there is a distinct 


GENERAL INDEX. 


1115 


Vol. 90j 

Limitation -conoid. 

provision to the contrarv. A Hegam Sultan v. Sarvi 
Beoam, 23 A. L. J. 077; L. K. fi A. 5^2 Civ.; A. I. K. 
1926 All. 93 274 

Limitation Act (IX Of 1908), 8 . 3. See Limitation- 
Act, 1906, Sch. I, Art. 11A 827 

s. 5. See C. P. C. t 1908, 0. IX, r. 8 610 

S. 5— ‘Appeal filed beyond limitation— Exten- 
sion of time— Diligence of appellant. 

In a case, judgment was given by the First Court on 
30th May 1923. The period of limitation for appeal 
was 30 days. 31st May was the last working day of 
the Court. Application for copy was made on 2nd 
July 1923, the day on which the Court re-opened. 
The copy was ready for delivery on 14th August hut 
it was despatched by post and received by the 
applicant on 17th August. The Court was again 
closed on that date, and the appeal was filed before the 
District Judge on 27th August, the day on which the 
Court re-opened : 

Held, that the appellant acted with due diligence 
and was entitled to have the time extended under the 
provisions of s. 5 of the Limitation Act. O Sri pat i\ 
Hubdab, 2 O. W. N. G78; A. I. R. 1925 Oudh 613 

115 

S. 5— Civil Procedure Code (Act V of 1908 ), 

0. XXII, rr. i, 9— Abatement, application to set 
aside— Questions to be considered. 

In an application to set aside an abatement the 
Court should investigate whether the plaintiff was 
lawfully prevented from making the application for 
substitution within the statutory period and should 
direct its attention to the question whether the plaint- 
iff is entitled to the benefit of s. 5 of the Limitation 
Act. C Janakinatii Sinoha Rot v. Nirodr Baras Rov, 
A. I. R. 1926 Cal. 175 811 

s. 5, whether applies to a petition for in- 
solvency. See Provincial Insolvency Act, 1907, 
8.6(4) 254 

S3. 5, 12— Appeal, second— Appeal filed after 

expiry of period of limitation— Time spent in 
obtaining copy of Trial Court's judgment , whether 
can be excluded. 

Where under the rules of the High Court a copy of 
the judgment of the Trial Court is required to be 
attached to a memorandum of second appeal, and it 
appears that several days were spent in obtain iug such 
copy, whereas copies of the judgment aud decree of 
the lower Appellate Court were obtained within a 
comparatively short time, the appellant is entitled to 
the indulgence of the Court under s. 5 of the Limita- 
tion Act if the appeal is filed after the expiry of the 
period of limitation, provided it appears that he acted 
with diligence. R Mauno Po Aung v. U Bya, 3 R. 310; 
A.I.R. 1925 Rang. 311 910 

8 . 6 — Minor's assignee, whether protected. 

An assignee CAnnot take advantage of s. G of the 
Limitation Act. OSitlaBux Singh v. Ram Niwaz, 
2 O. W. N. 811; A. I. R. 1926 Oudh 20 741 

— 8S. 6 , 9, Sch. I, Art 120— Custom- 

Alienation by widow— Declaration, suit for— Limita- 
tion, commencement of— After-born reversioner , rights 
of —Minority, effect of. 

Under the Customary Law of the Punjab the right 
to sue for a declaratory decree that a certain nlicua- 
tion shall not affect the rights of the reversioners is 
vested in the whole body of reversioners in existence 
at the time of alienation jointly and severally und 
bsgina to run simultaneously against thorn all and 
np subsequent disability of any of the reversioners 
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stops the running of limitation. Time in such suits 
beings to run from t lie ante of alienation and a 
reversioner bom subsequent to the date of alienation 
cannot avail himself oi an extension of time under 
s. G of the Limitation A**t. L Chirac Din t\ Abdullah, 
G L. 405; 2 L. C. 117; A. I. R. 1925 Lah. 654 1022 

8 . 12— Application forleuheto appeal to His 

Majesty in Council — Time taken in obtaining copy of 
judgment to be appealed against , whether maybe 
excluded. 

In the case of an application for leave to appeal to 
the Privy Council, the time requisite for obtaining a 
copy of the judgment appealed against is excluded in 
calculating limitation. 

In the case of an application for leave to appeal 
sub-s. (3) of s. 12 of the Limitation Act really means 
“when a decree is sought to be appealed from.” M 
In re Secretary of State for India, 49 M. L. J. 418- 
22 L. W. 330: (1925 j M. W. X. 788; A. I. R. 1925 Mad. 
1241; 48 M. 939 6 01 

S. 14 — Land Registration Act (b. C VII of 

1876), ss. dS, 29, SO— Proceedings before Land Regis- 
tration Collector , whether “civil proceedings'— 
Land Registration Collector, whether “Court.” 

The term “civil proceeding ’ used in s. 14, Limita- 
tion Act, is not meant to cover an application made 
under ss. 28 and 29 or 9 . 42 of the Land Registration 
Act nor can the Land Registration Deputy Collector 
be called a “Court*' within the meaning of s. 14, 
Limitation Act, for the purpose of deciding cases 
under those sections of the Lind Registration Act, 
Pat Ramjbe Prasad v. BisHUNDITt, 7 P. L. T. 61: A. I 
R. 1926 Pat. 194 244 

ss.15 ( 2 ), 29. See Bombay District Munici- 
pal Act, 1901, s. 167 44 

S. 19— Suggestion to settle matter ; whether 

txtends limitation. 

A suggestion made by a defendant that the matter 
might be settled, headed “without prejudice,” does not 
operate to extend limitation, as it cannot be treated 
ns an admission of liability. N Agent, O. I. P. Ry. Co. 
r. Jasri’p Shrinatii, A. I. R. 1926 Xag. 57 135 

S. 20— Interest, payment towards- Character 

of payment, proof of— %, As such", “ person liable to 
pay," meaning of -Co-mortgagor, payment by— 
Extension of limitation. 

Where a payment is made towards a debt but 
there is nothing to show whether it was made in 
respect of principal or interest, the Court is entitled 
to find out on the evidence for what purpose the pay- 
ment was made. 

The expression ‘as such' in s. 20 of the Limitation 
Act means that the payment must be made on 
account of interest which may be proved from the 
circumstances of the case from which payment as 
interest may be distinctly inferred and maybe estab- 
lished by evidence. 

The expression ‘person liable to pay’ in s. 20 of 
the Limitation Act docs not mean the entire body of 
persons liable to pay the debt but each individual 
debtor who would be liable for the whole debt. 
Under the law each co-mortgagor is liable for the 
entire debt secured by the mortgage, and a payment 
by any one of them towards interest would operate to 
extend limitation. C Achola Sundari Dkbi v. 1)om\\ 
Sundari Dbui, A. I. R. 1926 Cal. 150 774 

S. 22— Defendant made co-plaintiff, effect of 

—Limitation, whether affected. J 

Sub-section \\) of s. 22 of the Limitation Act has no 
application to a case where a party who was originally 
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impleaded by the plaintiff as a defendant to the suit 
is transferred in that suit as a co-plaintiff. Pat 
Kaj Kishore Lal Xand Keolyar v. Alam Ara Begum 
A. I. R. 1926 Bat. 28 % 82 

■ 7 S. 22— Suit against joint Hindu family 

described as firm— Amendment of title of plaint after 
expiry of limitation , effect of. 

The plaint in a suit to recover the amount of a 
hundi described the defendants as a firm but it was 
subsequently discovered that the defendants were not 
a firm but a joint Hindu family doing business under 
the name by which they were described in the plaint. 
The title of the plaint was thereupon amended by 
substituting the names of the members of the family 
for the name of the firm. On the date when the 
substitution was made the suit had b?come barred bv 
time: 

ll'-ld . that there was no addition of parties within 
the meaning of s. 22 (1) of the Limitation Act but a 
mere substitution in order to correct a misdescription 
and that, therefore, the suit was not barred by time. 
B Ram puasad Shivlal i*. Shrinivas Balmukand, 27 
Bom. L. R. 1122; A. I. R. 1025 Bom. 527 685 

S. 22— Suit, frame of— Railway Company- 

Suit against Manager -Misdescription— Amendment 
of plaint, when to be allowed. 

Where there are two known persons in existence and 
the plaintifF brings the suit against one of them and 
afterwards applies to have the other brought on the 
record as defendant on the ground that he all along 
intended to sue the other and in substance he 9ued 
the other, the case is not one of misdescription but of 
substitution, and s. 22 of the Limitation Act would 
apply. 

No amendment of plaint should be allowed where 
it is applied for at a very late stage and will have the 
effect of adding a new party to the suit and 9. 22 of 
the Limitation Act would apply. 

Where instead of the Railway Company, its Agent 
is sued, the suit is not framed properly and is not, 
therefore, maintainable. C Agent, B. N. Ry. r. Bkhari 
Lal Derr, 29 C. W. N. 614; A. 1. R. 1925 Cal. 71G; 52 
C. 783 L 426 

s. 26. 

Section 26 of the Limitation Act is remedial and is 
neither prohibitory nor exhaustive. Its object is to 
make more easy the establishment of rights of ease- 
ment and not to’ exclude or interfere with other titles 
and modes of acquiring easements, such ns by grant 
either proved or implied. Pat Abdul Guam i». Haknam 
Singh, (1925) Bat. 250; A. I. R. 1925 Bat. 718; 7 B. L 

T. 260 , 356 

s. 29. See Bombay District Municipal Act 

1901, s. 107 44 

Sch. I, Art. 7. See Limitation Act, 1908, 

Sch. I, Art. 102 120 

Art. 11 A— Cit’d Procedure Code ( Act 

V of 1008), 0. XXI, rr. 100, 101 , 108-Landlord 
and tenant- Decree for arrears of rent— Sale of 
holding— Purchase by landlord— Order under r. Itil 
restoring person dispossessed to possession - Suit by 
landlord to recover possession of holding on ground 
of abandonment— Limitation. 

The suit contemplated in r. 103 of O. XXI 
of the C. B. C. is a suit by a person who is kept 
out of possession of property purchased in execution 
of a decree and claims possession under hisauetion- 
purehus \ The rule does not concern itself with any 
other cause of action which such person, apart from 
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his character as auction-purchaser, may have against 
the defendant. If a suit is brought under r. 103 
within the statutory period, the right to bring a 
suit to establish the claim of the plaintiff as auction- 
purchaser for possession of the property is lost. But 
if he has any other cause of action against the defend- 
ant it cannot be said that the rule bars his 6uit 
based on such cause of action. 

Plaintiff obtained a rent-decree against a tenant 
and in execution of that decree purchased and ob- 
tained possession of the holding of the judgment- 
debtor. Defendant thereupon made an application 
under r. 100 of O. XXI of the C. B. 0. alleging dis- 
possession in execution of the decree and praying 
for restoration of possession. Thi6 application was 
allowed and more than a year after the date of the 
order allowing the application plaintiff brought a 
suit for possession of the holding on the allegation 
that his tenant having parted with the holding 
wrongfully, the plaintiff was entitled to re-enter: 

Held, that plaintiff s suit was not one under the 
provisions of r. 103 of O. XXI of the C. P. C. but 
was based on an entirely different cause of action 
and that, therefore, it was not governed by Art. 11 A 
of Sch. I to the Limitation Act and was conse- 
quently not barred by time. C Ambika Charan 
Biiakta v. Ram Prosad Ciiattpkjp.k, 30 C. W. N. 103; 
42 C. L. J. 578; A. I. R. 1926 Cal. 377 575 


Sch. I f Art. 11 A, S. 3 —Civil Procedure Code 

(Act V of 1008), 0. XXI, rr. 100 , 103-Uxecution 
of decree— Sale— Possession delivered to auction - 
parchaser— Application for restoration of possession, 
dismissal of— Suit for possession— Limitation- 
Appeal— Suit discovered to be barred by time— 
Appellate Couii, duty of. 

Defendant purchased certain property in execution 
of a rent-decree and took possession of it through 
Court. Plaintiff made an application under r. 100 or 
O. XXI of the C. B. G., for restoration of possession 
but the application was dismissed. More than a year 
after the dale of the dismissal of the application 
plaintiff instituted a suit to recover possession of the 


opert v : « 

Held ' that the suit was one under r. 103 of 0. XXI 
the C. B. C., and was barred by the operation of 
■t. 11 A of Sch. I to the Limitation Act. . 

An Appellate Court is bound to dismiss a suit if 
finds that it is barred by limitation, even though 
litation has not been set up in defence. C Kumcd 
iaran Roy v. Sambhu Chandra Ghosh 827 


Art. 14— Santhal Parganas -Death of 


Ml l. It-uammu * — O ,, tt •' 

)roprietor— Settlement of land* by pnidhan 1 He ' 
,/ deceased, objection by, dismissal of-Suit )or 

leclaration— Limitation. on0 riu>Af,A 

)n t lie death of a Hindu widow who had succeeded 

the estate of her husband in the Santal Parga 
Sub-Divisional Officer passed an order ,‘J® 1 “f JJ 
r of the deceased was traceable the prod/ian mig 
,le the lands according to the village Record of 
( hts. The prodhan subsequently reported that lie 
1 settled the lands with certain persons and on 
t report the Sub-Divisional Officer recorded 
er "File." The heir of the deceased subsequently 
.eared and tiled an objection hut h»s da m \ 
>cted and an order was passed that he shou g 
Civil Court and that if he succeeded in est abhsh 
his claim he would bo entitled to S e P. \ j.. ^ 
.is land. Shortly thereafter the heir wh had 
objection died and lus sons filed a suit tor 8 
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declaration that they being the next reversioners of 
the deceased widow were entitled to get the lands 
left by her and that the defendants with whom the 
lands had been settled by the prodhan were not 
entitled to retain the lands under the guise of a settle- 
ment at fouti. This suit was tiled more than a year 
after the date of the order rejecting the objection tiled 
by the plaintiffs' father: 

Held , that the suit was not one for setting aside 
the order of the Sub-Divisional Officer and was 
consequently not governed by Art. 14 of Sell. I to the 
Limitation Act. Pat Haro Manual r. Dhiraxath Da*, 
(1925) Pat. 233; A. 1. R. 1925 Pat. 781; 7 P. L. T. 67 

691 

• Sch. I, Art. 31 —Goods entrusted to Hallway 

for carriage— Non-deli very— Damages, suit for— 
Limitation. 

Where compensation is claimed for non-delivery 
of goods entrusted to a Railway Company for carri- 
age, the suit, whether laid in tort or contract, is 
governed by Art. 31 of Sch. I to the Limitation Act 
and must be brought within one year from the date 
when the goods ought to have been delivered. Pat 
Agent oh the Bengal Nagpur Railway Company Ltd. 
v. Hamir Mull Chagax Mull, 6 P. L. T. 565; A. I. R. 
1925 Pat. 727; 5 Pat. 106; (1926) Pat. 114 374 

Art 31 Suit against carrier to 

recover damages for non-delivery— Limitation. 

A suit against a carrier for compensation for non- 
delivery of goods irrespective of whether failuro 
to deliver is due to a tort or to a breach of contract 
i6 governed by Art. 31, Sch. I to the Limitation Act. 
NJAgbst, Q. I. P. Ry. Co. v. Jasrup Shrinath, A. 1. R. 
.1926 Nag. 57 135 

Arts. 36, 49— Deterioration of goods 

— Suit for compensation— Limitation. 

Article 36 and not Art. 49 of Sch. I to the Limita- 
tion Act is applicable to a suit for compensation 
against the ijaradar of a market, where as a result 
of a quarrel between the plaintiff and the ijaradar 
about the payment of tolls, the plaintiff s goods are 
detained at the Police Station and there deteriorate. C 
Ananda Chandra Kacharu v. Barada Kanta Dey, 42 
0. L. J. 203; A. I. R. 1926 Cal. 177 5 0 9 

* Art, 95, See Chota Nagfur 

Tenancy Act, 1903, s. 214 325 

— Art. 95 — Decree obtained by fraud , 

whether void or voidable— Sale held in execution of 
fraudulent decree— Suit to set aside decree and sate 
— Limitation . 

A transaction tainted with fraud is voidable and 
not void. A decree obtained by fraud, collusion or 
any othor unlawful means, is a pronouncement of a 
Court of Justice and cannot be treated ns waste paper. 
The only objection that can be made to a decree ns 
being void or a nullity must bo on the ground that it 
was passed without jurisdiction. Where a decree is 
passed by a Court which had jurisdiction over (ho 
subject-matter of thesuit.a plaintiff will not succeed 
in obtaining any relief in respect of it unless ho 
gets it vacated. 

A sale held in execution of a fraudulent dome is 
not a void but a voidable sale, till vacated by an 

S riate proceeding; the rights created thereby 
ctive. Consequently where the right to have 
a deoree set aside as fraudulent has become barred 
by limitation, no decreo can be passed setting aside 


Limitation Act-cuid. 

the sale only ns made in execution of a fraudulent 
decree. 

A suit fora declaration that a d*rree and an auction 
sale thereunder are not binding the plaintiff, is not 
a mere declaratory suit but in substance a suit to set 
aside tin di-oree on the ground «»f fraud and is govern- 
ed by Art. 95 of Sch. I to the Limitation Act. C 
Fazi;ludmn Maiiammad v. Khetra Ghorai, 30 C. W. N. 
59; A. I. R 1926 Cal. 167 866 

Sch. I, Arts, 102, 7 — Weighman's wages, 

suit for — Limitation . 

A woighman employed to work at a shop is not a 
house-hold servant, nor is ho an artisan, nor a mere 
labourer. He may be regarded in fact as a shop- 
keeper's assistant. A suit by a weighman for his 
wages is. therefore, governed by Art. 102 and not bv 
Art. 7 of Sch. I to the Limitation Act. A Mutsaddi 
Lai. v. Bhagwax Das, L. It. 6 A. 596 Civ.; 23 A. L. J. 
1059; A. I. R. 1926 All. 172 120 

Art. 120 See Limitation Act, 1908, 

s.6 1022 

— 7 Art 1 2 6 — Mortgage— Suit for redemp- 

tion— Term fixing period of redemption challenged 
— Article fid, applicability of . 

Where in a suit for redemption of a mortgage 
executed by the manager of a Hindu joint family 
any term embodied in the mortgage-deed, such as 
the period fixed for redemption, or the interest 
stipulated, is challenged, it does not change the 
character of the suit for redemption into one for set- 
ting aside the mortgage. The object of such a suit 
is to obtain relief under the mortgage and not in spito 
of the mortgage, and Art. 126 of Sch. 1 to the 
Limitation Act cannot be invoked in bar of the relief 
claimed. O Kaxiz Fizza Bibi v . Data Din, 2 O. W. 
N. 650; A. I. R. 1925 Oudh 678 184 

Art 1 32, See Madras Estates Land 

Act, 1903, s. 5 5 51 

Art 132— Mortgage— Money payable 

by instalments— Entire amount becoming due on 
default in payment of one instalment, ctfect of— 
Option of mortgagee - Waiver— Limitation! 

Where a mortgage-bond provides for the pavment of 
the mortgage-money by instalments and there is a 
condition attached that if default is made in payment 
of any one of the instalments the mortgagee would be 
entitled to demand the full amount secured by the 
bond with interest, the mortgagee has the option to 
demand the entire amount if there is default in pay- 
ment of any one of the instalments. It is, however 
open to the mortgagee to avail himself of this right 
or to waive it. He can exercise his option and demand 
payment of the entire amount on default of any one of 
the instalments or he can, under the terms of the bond 
wait until the last instalment falls due. It is not 
obligatory for the mortgagee to bring a suit for 
realization of the entire amount as soon ns any one of 
the instalments falls due. If he waits until the expirv 
of the time for payment of all the instalments, his 
claim would not be barred in so far as the instal- 
ments which are within the period of limitation 
from to date of the institution of the suit are con- 
cerned Pat Ramsekiiar Prasuad Singh v. Mathurv 
Lal, (1925) Pat. 215; A. I. R. 1925 Pat. 557; 4 Pat. 620 

249 

.^32 —Mortgage —Mortgage 
amount payable on fixed date - Option to enfoixe 
payment on default of payment of interest-Suit 
enforce mortgage— Limitation. 

Where a mortgage-deed, by which the principal 
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amount was to be paid on a fixed date, provided that 
if the mortgagor should fail to pay the interest on 
the due date, the mortgagee would be at liberty to 
recover the whole amount together with prineipafand 
interest : 

Held, on a construction of the document, that an 
option was reserved to the mortgagee to enforce the 
clause at his pleasure, and that the period of limita- 
tion for a suit to enforce the mortgage under Art. 132 
of Sch. I to the Limitation Act started to run not on 
the date of default in the payment of interest but 
when the money became due under the terms of the 
main contract. M Muthia Chetitar v. Venkata- 
subbayulu Naidu, 22 L. W. 67; 46 M. L. J. 361; A. I. R. 
1926 Mad. 160 1 0 3 3 

Sch, 1, Art. 134 — Mortgage — Transfer by 

mortgagee— Suit by mortgagor to recover possession 
of mortgaged property— Limitation, commencement 
of —Mortgagee put in possession— Allegation of 
iibsolute transfer in favour of mortgagee— Burden 
of proof. 

Article 134 of Scb. 1 to the Limitation Act cannot 
be pleaded in defence to a suit to recover possession 
of mortgaged property unless the person pleading it 
has had 12 years' possession of the property in suit. 
The Article refers to cases in which the subsequent 
transfer has been with possession and applies only to 
6uits to recover possession of immoveable property. 

Where land is mortgaged without possession and 
possession of it subsequently passes to the mortgagee 
the burden of proving that the transfer in which pos- 
session was given was an outright sale lies on the 
person alleging it. R A.T. A. R. M. M Chetty Firm 
v. Mahomed Kasim, 3 R. 367; A. I. R. 1625 Rang. 377 

1011 

— Art, 144 — Transfer of Property Act 

(IV of 1SS2), ss. 105, 111 (%)— Landlord and tenant — 
Tenant-at-will— Adverse possession, ingredients of — 
Limitation, commencement of. 

It is possible for a tenant-at-will without first sur- 
rendering his tenancy and without effecting a new forci- 
ble entry on the land to set up a claim to hold by afflux 
of time so that his claim so to do may be ultimately 
uncontestable. To such cases the period of limitation 
applicable is that provided in Art. 144 of Sell. I to 
the Limitation Act and the time from which the period 
of limitation begins to run is the date when the posses- 
sion of the defendant becomes adverse to the plaintiff. 

As a general rule failure to pay rent by a tenant-at- 
will is apt to be regarded as the starting point of limita- 
tion, because that in itself amounts to a forfeiture of 
the tenure and if the tenant refuses to pay the rent 
the landlord has unmistakably notice and an oppor- 
tunity if he wishes to eject the tenant and if he does 
not eject the tenant and allows him to remain in 
possession limitation begins to run against him. Mere 
failure, however, on the parf of the landlord to exact 
from the tenant the rent due would not enable the 
tenant to assert that he was holding adversely. In a 
case in which the tenant is by virtue of his agreement 
with the landlord not liable to pay any rent, the mere 
failure to pay rent cannot form the starting point of 
limitation. 

The fact that a tenant-at-will has made structural 
i Iterations on the land of his tenancy to the knowledge 
«f the owner does not convert the possession of the 
t ■:* into adverse possession, inasmuch as such con- 
struct i fh or alteration by even a tenant-at-will is not 
necessarily wholly incompatible with his pcsition as a 
Itnant, 


The entry of the name of a tenant as owner of the 
land of liis tenancy in the Municipal records is not 
necessarily by itself such a proceeding as to amount 
to clear manifestation of the intention of the tenant 
to set up his own title to the land. Such an entry 
might well be made with the permission of the land- 
lord on grounds of convenience. 

An assertion in a public circular, however, by a 
person in permissive occupation of land and not pay- 
ing rent or rendering services to the landlord, to the 
effect that the land belongs to him amounts to an 
assertion of adverse title and converts his possession 
into adverse possession and limitation begins to run 
against the landlord from the date of such assertion. 

Per Aston, A. J. C.— Section ill (g) of the Transfer 
of Property Act has no application to a permissive 
tenancy which does not fall within the purview of 
s. 105 of the Act. 

In the case of a monthly tenant or a tenant from 
year to year something more than a mere assertion 
of adversity would be required to determine the ten- 
ancy. Such an assertion merely gives the landlord the 
option to evict the tenant and the tenant mu6t still 
prove some act on the part of the landlord indicating 
that the tenancy has been determined before he can 
claim that his possession was not that of a tenant but 
was adverse. 

In the case of a permissive tenancy ora tenancy-at- 
will, however, it is an ingredient of the tenancy that it 
is terminable on the will either of the landlord or the 
tenant and in such a case the possession of the tenant 
becomes adverse to the landlord when he sets up a 
title of ownership in the property. S Sidik Haji Yaccb 
v. Mahomed Faruq, A. I. R 1926 Sind 71 1007 


Sch. I, Art. 148. Sec Construction ok 

documents 763 

Art 1 54. See Cr. P. 0., 1898, s. 476 

(1) 529 

Art 182— Decree for salt— Pro- 
perties situated in different Districts— Transfer 
certificate, application for—Step-in-aid of execu- 
tion. 

In the case of a decree for sale of two sets of proper- 
ties situated in different districts, an application for 
grant of a certificate of transfer of the decree from one 
district to the other cannot operate to save limitation 
in respect of an application for execution relating to 
the properties in the other district. A Begam Sultan r, 
Sarvi Begam, 23 A. L J. 977; L. R. 6 A. 582 Civ.; A. I. 
R. 1926 All. 93 274 


Art. 182 (5)- Civil Procedure Code 

(Act V of I908) t ss. 50, 99- Execution of decree— 
Decree transferred for execution— Death of judgment • 
debtor— Substitution, application for, where to be 
made— Application made in Court to which decree 
has been transferred , validity of— Legal repre- 
sentative, name of, incorrectly described, effect of 
-Step-in-aid of execution— Limitation, extension of. 
An application for the substitution of the names 
f the legal representatives of a deceased judgment- 
ebtoron the record in place of the deceased may be 
lade to the Court to which the decree has been trone- 
•rred for execution, and operates to extend limitation 
uder el. (5) of Art. 182 of Sch. 1 to the Limitation Act. 
i anvease the fact that the application is not made to 
ie Court which passed the decree i9 a mere iiTegulai- 
y which is covered by s. 99 of the C. P. 0., and 
oes not render the application altogether invalid 
t the purposes of extending liwiteticp. 
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Where in such an application the nanp of the legal 
representative of the deceased judgment-debtor is 
not correctly given under a Iona 71-1V mistake, the 
application is nevertheless one tu lake a step-in-aid of 
execution within the meaning of cl. »5) of Art. Ih2 of 
Sch. I to the Limitation Act and operates to extend 
limitation. L Bkgoi Biui r. Bclaoi Shah <fc Sons. 2 L 
C. 121; A. I. R. 1D2G Lah. 34 1 0 5 0 

Sch. I, Art. 182 (5)“iVecH/ion •*/ </eem — 

Appficatirm cwfcinj/ for attachment and sale of 
property outside jurisdiction of Court— (J<od faith 
— Extension of limitation— "For execution," "step-in- 
aid of execution," vicaniny of. 

The words “for execution'* and “step-in-aid of exe- 
cution'* in cl. (5) of Art. 182 of Sch. 1 to the Limitation 
Act mean “for the purpose of obtaining execution” 
and “step taken for the purpose of obtaining execu- 
tion” respectively. 

The bona fides or mala fide* of an earlier application 
for execution is an important ingredient in deter- 
mining whether that application is effective for the 
purpose of saving limitation under el. <5j of Art. 182 
of Sch. I to the Limitation Act for a later application, 
though the bona fides or mala tides of the later applica- 
tion cannot be judged at the time when it is presented 
from anything that has gone before and, therefore, 
cannot at the time of presentation be entered into. 

An application for execution which asks the Tourt 
for a relief which the Court cannot grant, for instance 
the attachment and sale of property outside the juris- 
diction of the Court, is not an application in accord- 
ance with law within the meaning of cl. (5) of Art 182 
of Sch. 1 to the Limitation Act and docs not operate 
to extend limitation under that clause. A Sheo Piumd 
v. Narai.vibai, a. I. K. 1926 All. 95; 24 A. L. J. 137 

938 


■ , ~ “ " Art. 182 (5), (6)— Civil Procedure 

Code (Act V of 1908), 0. A A/, rr. 11, li, IS, 

— Execution of decree --Application for execution, 
made Oy one of several joint decree-holders, whether 
in accordance with law— Notice under r. 1* of 
O.XLl, issue of, whether extends limitation. 

An execution application is one made in accordance 
with the law wituin the meaning of Art. 182 (5i of 
Sch. 1 to the Limitation Act if the particulars 
required by rr. 11 to U of 0. XXI, of the u i c 
. "e mentioned in the application. The mere fact that 
the application is made by one of several joint decree- 
holders does not take it out of the purview of cl (5i 
of Art. 182. ‘ v 

liven where an application for execution is not 
one iji accordance with the law a notice issued under 
X, 22 of 0. XXI of the 0. P. C. upon such application 
would be j* step which would give a fresh start for 
limitation under cl. (6; of Art. 182 of Sch. 1 to the 
Limitation Act. Pat Jogexdra Prasad Naravax Sixha 
v. Monoal Prasad Sabu, (1925; Pat. 315; A. 1. K. 1 m 2G 
Pat. 16u 847 

~~ Art 182, 8. 29 (1) (b)— Bengal 

Tenancy Act (VIII of IMS), Sch. Ill, Part 111, Art. 
o- Execution of decree— dale in execution— Sale set 
aside— Presh application for execution, nature of— 
Limitation. 

liespondent, a co-sharer landlord, obtained a decree 
Uiea PP ell «n l on 24th July 1920. On 
Jy /f. respondent presented a petition for 
exMUUoa of the decree and for certain reasons the 

Court held that tho decree could not be 
*s ecutfld as .a ront-decree and execution was alio 


t- proceed as for a money-decree. On 19th November 
P'2.i some prop-riv b.-longing to the appellant-judc- 
ment-dehtor was sold, ’the sale was confirmed on 
2Wh December and thecas.- was dismissed on full 
satisfaction. On the same day the appellant put in a 
petmon *o «t aside the sale under the- provisions of 
t). XXI, r. 90 of the C. P. 0 , and the sale was eventual- 
ly set aside on the 8th March 1924. On 24lh March 
1J.4 resjiondent applied once more to execute his 
decree as a rent-decrco . 

Held, (li that the second application for execution 
was one in continuation of the first application inas- 
much as the prayer in both the appl ications made by I he 
respondent was that the decree should be execute'd as 
a rent-decree ; 

(2i that in any case the sale in execution of the first 
decree having been set aside, the respondents right to 
execute the decree revived and the second application 
haying been made wilhm three years of the date on 
« hich the sale had been set aside was not barred bv 

k m L rTw™ fir**"** s, ““ r “ 

7, f c . h / '' Art - 183— Execution of decree— 
Decree-holder, death of-Legal representative 
substitution of whether necessary— “Payment ''' 
whether must be by judgment-debtor or his agent— 

On the death of a .lecree-liolder, it is not necessary 
hat his legal Representative should bring himself on 
the record in the place of the deceased before 
applying to execute the decree. No such process is 
contemplated by the procedure laid, down either in 
the Procedure Code or in the rules/on the Original 
Side. All that is necessary is that the personwho 
becomes by operation of law entitled to have execu- 
tion should make an application for execution 
A payment to save limitation and give rise to a 
fresh starting point under Art. 183 of Sch. I to tho 
Limitation Act must be for the judgment-debtor or 
on his account It is not necessary that it should bo 

ft bib t . h if deb,or hmM or by 

W here the holder of a decree on the Oricinal SiP. 
o the High Court died without drawing from thj 
Court a sum of money orde.ea to be paid to him end 
on his death the Administrator-General, as Ad- 
ministrator pendente htc in an Administration suit 
relating to the estate of the deceased, applied for pav- 
ment out of the amount and the Court directed the 
payment and within 12 years therefrom an assignee of 
the decree applied to execute the decree : ^ 1 

//e/tf, that the application was not time-barrPft 
under Art. 183 of Sch. 1 to the Limitation Act 
(Per Srinivasa Iyengar, J.) -Qucere.-W hether a 
Court of Law can bo deemed to be an agent ddv 
authorised on behalf of a . debtor to make any such 
payment as would save limitation. M Arjkb PtLZix 
Chetty v . Koxbti Hesikacharj, 49 M. L J lOP V9 i 
W.78;A.I.H.1»25 M.d. ml <US)U. VT5* 

,0J 1028 
Lunacy Act (IV Of 1912), s. 65- Person of unsound 
mind-hnding as to tneapheily to manage himself 
and Ins affairs, whether necessary- Person of weak 
memory, whether of unsound mind and incapable 
of managing himself and his affairs. * 

Lnaers. b5of the Lunacy Act what the Court lias 
to decide is whether the person before it is of un- 
sound mind and is incapable of managing himself and 
Ins affairs, and it is o^n to*the Court to find under 
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that section that a man is of unsound mind so as to 
be incapable of managing his affairs but that he is cap- 
able of managing himself and is not dangerous to him- 
self or to others. 

A person whose mental condition 1ms been affected 
by a stroke of paralysis as a result of whic h his 
memory has become seriously defective but who is 
able to answer questions with regard to his family 
and his estate with a certain amount of intelligence 
cannot be said to be of unsound mind and incapable of 
managing himself and his affairs within the meaning 
of s. 65 of the Lunacy Act. C Upendba Mohon Hoy 
Chocdhury v. Narendra Mohon Hoy, 30 C. \V. N. 180; 
A. I. R. 1926 Cal. 155 878 

Madras Abkari Act (I of 1886), ss. 31, 34, 55 
—Penal Code (Act XLV of I860), s. J8S-Criminal 
Procedure Code (Act V of ISOS), s. 100 (/) (bi-Sa/e 
of arrack in contravention of Collector's order and 
terms of license -Offence— Abkari Inspectors report, 
absence of, effect of— Jurisdiction of Magistrate to 
take cognizance— Conviction— Procedure. 

A person selling arrack in his shop at an hour in 
contravention of an order promulgated by the District 
Collector does not commit an offence under s. 188 of 
the Penal Code. In such a case there is no question 
of causing or tending to cause obstruction, annoy- 
ance or injury to any one, and it does not follow, as 
a matter of course, that selling drinks will lead to 
riots or disturbance. 

The Madras Abkari Act is not self-contained in the 
matter of the procedure for the investigation of 
offences under s. 55 of the Act. In such a case the 
procedure to be followed is laid down in 8. 5 (2) of 
the Cr. P. C. to be under that Code. There is nothing 
in the Act to indicate what is the procedure to be 
followed when an offender i9 sent under a. 31 of the 
Act direct to a Magistrate, nor is there a provision 
at all for a case where the offender is not placed 
under arrest. 

Where in a prosecution under a. 31 of the Abkari 
Act the accused is neither arrested nor bailed out 
before the trial begins, the Police has authority to 
send him direct before a Magistrate. It is, therefore, 
a case to which s. 190 (1) (b) of the Cr. P. C. will 
apply. The absence of a report by an Abkari Inspec- 
tor in such a case does not debar a Magistrate from tak- 
ing cognizance of an offence under s. 55 of the Act and 
a conviction by him is not open to objection. 

Where a case investigated by a Police Officer 
includes in addition to an offence under s. 55 of the 
Abkari Act a non-cognizable offence under the Penal 
Code, the Police Officer would be correct in taking up 
the more serious offence as the principal offence, that 
is, the one in which he could arrest without a warrant, 
namely, under s.55 of the Abkari Act, and following the 
provisions of that Act, so far as it can be done, rather 
than of the Cr. P. C., and, if he can follow the pro- 
visions of both by ensuring that the accused should 
appear before a Magistrate, it is obviously his duty 
to do so. The same procedure will be the proper 
procedure for a Police Officer to adopt when he is 
confronted with an offender whose offences are both 
under s. 55 of the Abkari Act and a cognizable offence 
under the Penal Code. M In rc Verlagadua Vknkaxsa, 
-18 M L. J. 605; (1925) M. W. X. 396; 22 L. W. 98; A. 
I R. 1925 Mad. 856; 26 Cr. L. ,J. 1556 436 

Madras Civil Rules of Practice, Appendix A, 
r. 1, Cl. II —Emergent application for arrest— 
Process fee— Ordinary fee , whether includes addi- 
tional fee for extra days of detention, 


Madras Civil Rules of Practice ^concld. 

L nder the Madras Civil Rules of Practice, Appendix 
A. on an application for the emergent issue of process 
for the arrest of the judgment-debtor, the fee pavnblo 
is the ordinary fee and half as much again,’ and 
ordinary fee includes the extra amount that has to be 
paid for any further detention beyond the three days 
under sub-cls. (e) and (f) of cl. II of the rules in the 
Appendix. 

The additional fee for detention beyond three days 
is as much a portion of the ordinary fee on an ordinaiy 
application for arrest of a person as the original fee 
itself is. M in re Venkatarama Iyer, (1925; M. W. N. 
606 22 L. W. 327; 49 M. L. J. 440; A. I. R. 1925 Mad. 
1236 616 

Madras District Municipalities Act(V of 1920) 

—Rules for decision of disputes as to validity 
of elections, r. 11 -Validity of vote— Returning 
Officer, whether ' final authority— Election Court, 
jurisdiction of— Ballot paper, marks on, effect of — 
Electoral Roll— Two persons corresponding to 
description— Voting by one, validity of— Revision. 
Rule 11 of the rules under the Madras District 
Municipalities Act of 1920 gives the Election Court 
jurisdiction to decide for itself whether the Returning 
Officer s rejection or refusal of a vote was proper, and, 
if it was not proper, and the result of the election has 
been materially affected thereby, it may set aside the 
election and order a fresh one, or, if the result of the 
scrutiny is to given majority to another candidate, 
it may declare that candidate duly elected. 

In the matter of a decision as to the validity of a 
vote, the Election Court and not the Returning Officer 
is the final authority. 

The right point of view from which the question of 
the validity of a vote by ballot is to be considered by 
the Polling Officer is to sec whether any reasonable 
ground lias been shown for concluding that by the 
marks on the voting paper, the voters might be 
identilied. 

Where on a ballot paper, besides the cross mark 
against the name of one of the candidates, there were 
lines scoring out the names of the other candidates 
and the Election Court held that the vote w«9 valid : 

Held, on revision, that the decision on the question 
of the validity of the vote was within the jurisdic- 
tion of the Election Court, and that there was neither 
lack of jurisdiction nor irregular exercise of it, which 
would give the High Court authority to interfere 
under s. U5ofthe C. P C. 

Where the description of a voter on an Electoral 
Roll was "Murugesan, titter” and a pci«on who cor- 
responded to the description presented himself for 
voting and was allowed to do so but on au election 
petition it was sought to be shown that there was 
another person who corresponded to the description 
in the Electoral Roll and, therefore, the vote as 
recorded was invalid, but the Election Court held the 
vote to be valid: 

Held, that there was no irregularity and that in the 
absence of proof that the person who voted was not 
the voter mentioned in the Electoral Roll, there was 
no ground for interference in revision. M Mamundi 
Konar r. Shamsuddin Sahib Bahadur, 49 M. L. J. 381; 
22 L. W. 507; A. I. R. 1925 Mad. 1207 771 

Rules for decision of election disputes, r. 12 

— Disqualified candidate elected — Objection petition 
— Xext candidate, whether can be declared elected. 
Under r. 12 of the Rules for the decision of dis- 
putes as to the validity of au election under the 
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Madras District Municipalities Act. if the candidate 
obtaining tho largest number of votes at an election 
is unseated on the ground that he is interested in a 
Municipal contract and is, therefore, disqualified from 
sitting, the candidate obtaining the next largest 
number of votes cannot be declared elected in the 
absence of an allegation and proof that the disqualid- 
cation under which the successful candidate is 
ultimately found to labour was known to the voters 
who cast their votes for him. 

If a voter throws awav a vote by ignoring some- 
thing which he could have known and which would 
tune told him that lie was throwing awav his note 
because he was giving it for a person who could 
till n UCCeed , m the , e) f c >i°n. then his vote is lobe 
.1 Tu- ? U of the clection and the man who 
has the next highest number of votes can be declared 

nf U h e !r led ' re" 1, 1 ,e 70,03 " cre S'vcn in ignoiance 

hL t 5w' SqUa ^ Ca /“ 0n 1 U L n<Jer which ‘he candidate of 
° r'' S ii n fac ‘ lubouriu ff. then it would be in- 
equitable to allow the votes to be thrown awav for 

Mectil' S °M a 'p he onl , y pr0per 00urse is 10 order re- 
election. M GOPALA IyKXCAK V. MaHOMEU InRiwn. 

Rowthkr, 22 L. W. .120; 48 M. 509- 4?Tl i 

(192o)M. \V. N. 783 & 824; A. I. R, 1925 Mad. 111!) 000 ' 

759 


its jurisdiction and would not amount to material 
irregularity. M Palanuppa Chettiar v. Krishna- 
swamv Cufttiar 18 M. I, J. RUG; A. I. R. 1925 Mad. 
8m ; 22 L. \\ . 429; (1925) M. W. X. 759 368 


SS. 219 (1), 313 (C ) — Chairman's notice for 
removal of dangerous tree disobeyed— Offender pro- 
scented — Duty of Criminal Court 
If the Chairman of a Municipality prosecutes a 
person for non-compliance with a notice for the 
removal of a dangerous tree, the Criminal Court has 
onb to see whether the notice was properlv served 
T . dls °heyed. It has no business to' go into 
the question whether the Ckainpan was right in 

r e lree t0 n bc dan S er °us. M Chairman-, 
» !.. irAC0LB *•. Gajiredpi Seetha- 

L J 1«6 21 L ' " * 28 ° ; A - 1 R - 1925 Wad - 561; 26 Cr. 

152 


“TTTn.f { V ? U,es f° r conduct of Election,, rr. 
■i,3~ Rule, for decision of flection disputes r 11 

man C andVn man °/ Munic, k alitl J acting as Chair- 
man and passing his own nomination paper-Breach 

tLl U JZ E e n ton 'X al,J ^ °f — Result of election whe- 

sppsssss 

nselfjustifvnn Election Court holding that the elec 

bSchofTl r St - be further 5»v3 that the' 
ofX £on rUleSha3 mateda,ly affec,edlho result 

District Municite^n 0 / ianl? 

acting as Chairman during the temporary ' absence of 
the Chairman, himself scrutinised and passed his own 

“S' 011 , pu P er m matter of nomination of 
candidates for a vacancy in his Municipal ward : 

’ r. 32 of the rules for the conduct of 

elections was thereby broken but such brS would 

nmv B n H V V. ld f t th0 SU , b30c l uont Section unless 5 was 

■ fEiX » c rbi°4 ,hs * 1 '” i “ ™ s 

. Where a finding by a Court that the result of an 
rttfn p aS i m ? l l rIa,ly afIected b ya breach of the 

-• ,rs ir ssu i ‘ y “ATwSsjh; 

^t'j«-WM’ea3TOabl0 or perverse is B matter quite within 


M ?d | ra ifi B q Sta i eS , Land , ACt(l0f1908 )- SS ' 3 <2) 
(a), 189~6h.ptr.emdar, suit by, for rent— 

bhrotnem, ivhether eslate-tjrant of melvaram only 

Civil ?,,/* °* ntH 3. kud ivaram- Jurisdiction of 
l ' 1 1 • nn< t Revenue Courts— Appeal, second-Mixed 
question of fact and law. 

Where in a suit instituted in the Civil Court for 
arrears of rent by a shrotnemdar, the tenants raise the 
plea of want of jurisdiction of the Civil Court on the 
ground that the shrotriem is an estate The point for 
decision is whether at the time of he grant the 
shrotnemdar had not the kudivaram rigkt also In 
other words whether it is proved by evidence that at 

•teL°M the I s ™? th T " oro « Q J teSs in the 
llage holding lands with anv right of occupancy bv 

custom or otherwise. It is immaterial that aWdatl 
right! ^ 3hrotnemdar ma y bave only the melvaram 

Si jhrotriemdar was originally the kudivaram- 

fcj* the T t lw T m also Wns granted to him but 

rilhi ,t qU v n dlVeS,Cd hwiSe[t «»« kudh'aram 
right, the Milage is not an “estate” since on a pixmer 

construction ° f s . 3 ( 2 ) (d, of the Madras Estates Land 

Act, the words to a person not owning the kudivaram 

thereof ref^totho time when the inam was graSd 

- . r i nder lhe ^ras Estates Land Act not M shri 

friemdors and mamdarj are landholders but onlv 

hose who at the time of the grant did not own the 

Ssssss;"*' ,he si »" »< » •'»*»> A 

embm UK- 2 

y “S’ 21 yj 

SS. 5| 132 —Contract Act {IX of 1872) s 09 

tattnn /l\* in/ut t v . * oj 


* . . — . » nci ia of IS 7 '*\ <t t 

-Limitation Act (IX of I90S,, Sch. I, Art In- 
payment of rent by one of several joint ryots— 

fiSfoSSr 1 Mh ’ r 

given under e. ? the Madjns Ker fR „Xe?er}- Act! 
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Madras Estates Land Act— conoid. 

Both cases come within the purview of Art. 132 of Sch. 

1 to the Limitation Act. 

Section 132 of the Madras Estates Land Act relates 
only to a question of procedure and does not affect 
the substantive rights of the parties and does not 
prohibit a Civil Court from enforcing a charge for 
rent given by s. 5 of the Act. M Nac.alla Kottava 
v. Koganti Kottappa, 49 M. L. J. 117; 23 L. W. 178; 
A. I R. 1926 Mad. 141; (1925) M. W. N. 722 551 

$, 77— Rent— Dry and garden lands, 

irrigation of, with landlord's tank water— Com- 
pensation, rate at which, payable— Cess payable to 
village servants, inclusion of, in patta. 

Under the Madras Estates Land Act, when .dry and 
garden lands are irrigated by the raiyat with tank 
water with the landlord's permission, there is no 
invariable rule that the wet rate is the proper rate to 
lix for such lands. The landlord is entitled to reason- 
able compensation for the use of his water. The 
question has to be determined in each case as to the 
reasonable amount of compensation and the pro- 
per method of lixing the rate chargeable. 

A provision for pavment of a certain cess, not to 
the landlord but to village sen-ants, should not be 
inserted in a patta tendered to the raiyat M 
Kosdagunta Mrityanjaiah v. Malle 'eskata- 
pathigadc, 49 M. L. J. 333; 22 L. M . 7?4 834 

S. 132. See Madras Estates Land Act, 1906. 

s.5 55 

Madras Local Boards Act V of 1884', s. 73— 

Limitation Act (IX of 1V0S), Sch. I, Art. LJ 
Land-holder, right of, to recover road cess from 
intermediate land-holder— Limitation. 

Under s. 73 of the Madras Local Boards Act 
of 1884 the land-holder is entitled to recover from an 
intermediate land-holder the whole of the tax paid in 
respect of the land held by him less half the tax 
assessable on the amount of the poruppu. The limita- 
tion period for a suit to recover it is six years 
under Art 120 of Sch. 1 to the Limitation Act M 
Kcppiswaui Iyer r. Rajeswara Seti'Ipathi, 22 Mb 
258; 49 M. L. J. 462; A. 1. R. 192o Mad. 12b2 973 

Malabar Compensation for Tenants’ Improve- 
ments Act (1 Of 1900), S. 4 —I m prove men ts 
Conversion of one crop land into two crop land 

The^e fleet ofs° ^ of the Malabar Compensation for 
Tenants' Improvements Act is to throw upon the 
landlord, when once it is shown that one crop land has 
been converted into two crop land the burden of prov- 
ing that this was not due to anything done or spent 

1925 Mad. 1222 

Malabar LaW-J/ainfemnice k&nr- Allotment of 
Gerties in lieu of maintenance to members of 
tavazhi existing and future-Sulseqvent suit for 
enhanced maintenance- Parties necessary-! rame 

0 /* U 'arrangement for maintenance made by a 
karnaian cZot be set aside by bis successor except 

f '[^Tkarnavan of a Malabar tarwad entered into 

■ISsrawr 


Malabar Law-contd. 

families for their maintenance and it appeared that 
the document was intended to enure for the benefit 
not only of the members then in existence but also of 
persons subsequently bom, a suit for enhanced 
maintenance against a succeeding kamavan by the 
members cf the tavazhi is not maintainable without 
the remaining members of the tarwad or at least the 
other members of the tavazhi who are in possession 
of tarwad properties in lieu of maintenance being 
impleaded as parties. 

If the members of a tavazhi think that the cir- 
cumstances of their family warrant claim to enhanced 
maintenance it is not open to them to have the 
benefit of an allotment for maintenance to their 
tavazhi already made and also seek to add to it a 
separate allotment for each individual ignoring the 
benefits which they are already receiving. M Kinha- 
homed v. Sara Umma, 49 M. L. J. 121; A. I. R. 1925 
Mad. 1158 849 

Xambudri Illom— Family karar providing for 

management of properties— Kamavan, restrictions 
on rights of, validity of— Suit against Anandravan 
for acts of misconduct— Defendant becoming Kama- 
van during pendency of suit— Suit, whether can 
proceed. 

An agreement by an anandravan under a family 
karar to have his rights as kamavan restricted when 
he succeeds to the latter office is valid and effective, 
but the agreement must be clearly expressed. 

Ordinarily a suit for the recovery of tarwad pro- 
perty must be brought by the kamavan and an 
anandravan cannot sue unless the kamavan is under 
some disability. Where, however, a suit ia brought 
to recover tarwad property from the kamavan him- 
self and for the removal of the latter from his office, 
the suit must in the nature of things be brought by 
persons other than the kamavan. 

Where a defendant is charged with mis-conduct as 
an anandravan the fact that he has become kamavan 
since the institution of the suit cannot absolve him 
from his liability for such misconduct. The mere 
fact of his becoming a kamavan cannot do away with 
his responsibility for all his previous acts. 

The members of a nambudri illom entered into a 
karar bv which provision was made for the manage- 
ment of the illom. The first plaintiff, who was the 
kamavan, gave up practically all his rights as such. 
The defendant who was then the senior anandravan 
was appointed manager of one set of properties and 
the third plaintiff was appointed manager of another 
s d t of properties. The karar provided in detail for 
the various acts of management and for succession to 
the managership. One of the conditions of the karar 
was that it should remain in force until it was set 
aside bv means of a registered document executed by 

all the adult members of the illom 

ant had been managing the properties a lotted to him 
for sometime, the first plaintiff and plaintiffs IS os. 2 
and 3, who were the only adult mal*s in thetHam, 
being dissatisfied with the management of the pro- 
perties bv the defendant called upon him to explain 
Cs conduct. He failed to do so and teup k 
accordance with the procedure laid down in the 
karar the plaintiffs dismissed hnn from his office 

and brought a suit for a declaration that the defend- 
ant was no longer entitled to manage JgPMpJg 
and for an account and other reliefs. After the suit 
was tiled the first plaintiff died and the defendant 
became the kamavan of the Mom. Ho thereupon 
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contended that the suit could not proceed against 
him : ° 

Held, (\) that the karar to which the defendant 
was party was still binding upon him and had not 
“me to an end merely by the death of the previous 
kamavan ; 

(1) that the defendant having agreed to be bound 
oy the terms of the karar, his rights a 9 karnavan 
were restricted in accordance with the terms of the 
karar ; 

, ^ ^ a t consequently the suit could proceed against 
the defendant in accordance with the terms of the 

4fiTr r ‘i t S A N i KARAN * v - Vatakkimvedath Kira nth at, 
48 M. L. J. 691; A. I. R. 1925 Mad. 894; 23 L. W. 205 

- Tanvad— Karnavan, powers of, to demise land 
on kanom andgrani melchart h-Fa mily ' with small 
property^ Property held by junior members for 
maintenance— Demise, whether prudent. 

The demising of lands on kanom in a Malabar 
tarward is in the ordinary course of management hv 
the karnavans of well-to-do families, and the 

or tavashi has ordinarilv full 
power to dermse lands belonging to the tarwad or 
tavazhx on kanom , and, after the expiry of the period 
of kanom , to give melcharth. F 

fl ;£ U L Where , the - amily P ro P ert >- 's small and con- 
siste 0 f very few aems, which are actually in the 
possession of the junior members of the family under 

^,^. ment w,th ‘ hft for maintenance and 

out of the mcome of winch they maintain themselves 

• ^“ rft ?u an — no olber Property with which 
to maintain them, it is not a prudent act on the part 

°,,l h '„ rna , va ! l l t0 ? ron h the Properties on kanom to a 
tbe re b y dispossess them of the lands, 
biich a demise is not binding on the members afTected. 
M Cwmbu v. Pazaki, 21 L. W. 78; A I. R. 1925 Mad! 

° , ' 980 

Mamlatdars’ Courts Act'(|| of 1906), s. 23- 

Hevision-Appltcant' whether entitled to be heard. 

iJiJ\° rd,n , ary rulc “ that wliere the law allows a 
pa t0 "l®f e , au application to a Court, the appli- 
es Vl-Silr w be . heard either in person or through 
his 1 leader, before his application is rejected. b 

therefore, where a person dissatisfied with tho 

fcnnl.W ma ,h at n a ,\ under the Mamlr.tdare' Courts 
Act applies to the Collector under s. 23 of the Act 

he EJS the order of the mamlatdar he is entitled to 
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alien * tion t>l I. of minors property 
Discharge of money-decree against both guardian 
and minor — Benefit, extent of. 

Where for the purpose of discharging a money- 

a fi ainst L a m >nor and his guardian 
J ‘ l * y sevoraUy, tho guardian mortgaged the 

H«fd, (1) that the ultimate liability of the minor 

£ LreeSt r 69 ^ “ rC3p<5Ct ° f ** of 

(2) that the minor received benefit only as to half 
“ P 8 m ° rtgage was bindhig onlv to 
L. " . 0"™ ». Am™. 

r-,. Guar( **«n ad litem— Grow negligence J 

-Wigmt, meaning of —Due o 'taiu&rdof. f 


A minor has a remedy either by application for 
review cf judgment or by separate suit when either 
‘■gross' laches or fraud or collusion is found in tho 
next friend n r the guardian ad litem, but the 
negligence or laches of the guardian which entitles 
the minor to avoid the decree must be of a gr<ss 
character. The test is whether or not there has been 
a culpable negligence of the interests of the minor 
Has there been in the conduct of the suit any act or 
omission on the part of the next friend ‘or the 
guardian ad litem, which in the result has wrought 
prejudice to the minor's interests ? That is what is 
meant by the expression "gross'' negligence or laches 
when used in this context. 

Negligence is the breach of a legal duty to take 
care and unless it is known what that duty is in a 
particular ease it is not possible to predicate whether 
mere has been negligence or not. 

The standard of due care in all cases in which a 
duty to take care exists is the care which would be 
taken m the same circumstances by an ordinary 
careful man. The test is the conduct of the average 
man in like circumstances, with like knowledge and 
means of knowledge and the amount of care will be 
different m different cases. A Bum Raj v. Rah Sarup 

36; M Vil 88 C "’ : 23 A ‘ L ' J ' 901; A ' 1 R - 1926 All! 

Mortgage— Prior and subsequent mortgagee s—Suit bu 
prior mortgagee— Puisne mortgagee not made party— 
^ ‘n exeemon of mortgage-decree-Surplus pro- 

eeeds after discharging prior mortgagee's claims— 
ruisne mortgagee right of, whether confined to sale 

J,Z? Perty -7 Ii '. gkl ‘°. sur l llus proceeds in prior mort- 
gagees suit— Attaching creditor, rights of— Civil 
Procedure Code (Act V of 190$), 0. XXXIV, rr. /, «. 

„ , a .P r,or mortgagee makes a puisne mortgagee 
n party to his suit and brings tho property to sale the 
puisne mortgagee can only proceed' against the balance 
of the sale-proceeds in Court after satisfying the claim 
mnriff P ”" m? rl 6«gee. His right of suit against tho 
the k - n away by his bein P made a party to 

f he P . nor mortgagee. But where a puisne 

etSVhh! niftden party *° ,he suit, a sale in 
fdftml l! lh P u nor mortgagee s decree cannot affect 
his title. In such a case he has an option either to 
proceed agmnst tho mortgaged property bv bringing 

Court 5 ?'- .°. r n t0 P roc9ed against the sale-proceeds in 
th f.P nor . mortgagee's suit after satisfying 
the claims of the prior mortgagee ’ ® 

Although r. 1 of 0. XXXIV of the C. P. C. reouires 
all puisne mortgagees to be brought on tho recSTn 

rostrict XeriSK 6Ult ' r 13 of the Order does no" 
Stv to the M pu,sne mortgagee, not made a 
k c ai . m any amount in Court on the 
ground that he has an interest in the mortgaged pro- 

rt bsW, 5 enl mor, ? a ^ ee to the sale- 
th^t ofth„ ? • ortfiage L d property is only subject to 
that of tho prior encumbrancer, but he has a J prior 

^“™°T a “ y simple money creditor and the Mort- 
gagor. A simple money creditor who attaches tho 
™“ 9ym Court attaches it as the property of It 

, .hf 8 ° r lh f, mortgagor certainly is not entitled 
to the money in Court in preference to the , or, 
gagee whose debt he is "liable to discharge « 

a "S'ZVr™ -• S';,v T 

n j 410 

.p, &&££& 
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more than his own share— Redemption suit— Parlies 

necessary. 

Where the integrity of a mortgage has been broken 
up, a mortgagor is not entitled to claim xedemption of 
more than his own share of the mortgaged property, 
the reason being that the integrity of a mortgage is 
necessary fur the benefit of the mortgagee alone, and 
where that has been broken and a redemption has 
to be allowed, there is no equity in favour of one of 
the mortgagors to possess the remaining property 
where it is more than his own legitimate share. 

In all redemption cases, which are properly framed, 
not only the redeeming co-sharers should’ be made 
parties but also the mortgagors who have not so far 
joined in the suit for redemption. The necessity of 
impleading co-mortgagors is this that the share and 
the right to redeem of the plaintiff cannot be deter- 
mined behind the back of the non-redeeming mort- 
gagors. A Ahmad Husain t'. Muhammad Qasim Khan, 
L. R. 6 A. 51)8 Civ.; 24 A. L. J. 68; A. I. R. 1926 All. 46 

80 

Redemption postponed for long term , whether 


Mortgage-concld. 


clog on equity of redemption— Transaction, nature of . 

The postponement of redemption for a long time 
does not by itself operate as a clog on the equity of 
redemption. 

The true test in such a case is : was the transaction 
in its essence an advancement of a loan on one side 
and furnishing of a security for the same on the other? 
If the answer is in the affirmative, postponing the 
right to redeem to an inordinate length of time may 
reasonably lead to the inference that the intention was 
to kill that right and this will not be permitted by 
law. If, on the other hand, the transaction i6 in its 
reality more than or different from a pure transaction 
of a loan or security, the equitable doctrine of relief 
against a clog on the right to redeem has no applica- 
tion. 0 Narain Das v. Debi Din Singh, A. 1. R. 1926 

566 


tion. 
Oudli 38 


, usuf ructuary— Profits appropriated tointerest 

on portion of mortgage-money— Balance to carry 
interest— Redemption on full payment with interest 
— Clog on redemption- Mortgage— Second mortgage to 
same mortgagee— Simultaneous redemption , provision 
for , effect of. 

A mortgage-deed provided that tho mortgagee 
would be entitled to appropriate the profits arising 
out of the mortgaged property in lieu of interest on a 
portion of the mortgage-money and that the pay- 
ment of the balance along with interest at a certain 
rate shall be compulsory at the time of redemp- 
•tion : 

• Held , (1 1 that the agreement with regard to the pay- 
. ment of interest on the balance of the mortgage-money 
did not operate as a clog on the equity of redemption; 

(2) that the intention of the parties was that no 
.redemption should take place without payment of the 
entire mortgage money plus interest at the rate pro- 
vided for in the deed on that portion of the mortgage- 
money which carried interest. 

Obiter.— \Y here money is borrowed on the security 
of properly which is already mortgaged to the same 
creditor and there is a stipulation in the subsequent 
deed that without payment of the two sums the pro- 
perty is not to be redeemed the effect of the clause is to 
create a further mortgage and to make the property 
security for the additional debt. A JfcUT Kcebi v. 
Mathura Koeri, L. R. 6 A. 2*8 Civ.; A. I. K. 1926 All. 
£71; 24 A, L. J. 125 787 


, usufructuary— Term fixed for redemption— 

Mortgagee , failure of , to carry out terms of mortgage 
- Redemption before expiry of term , whether can It 
allowed— Accounts, basis of. 

Where under the terms of a mortgage the mortgagee 
is asked to pay himself the principal and interest out 
of the rents and profits of the mortgaged property, he 
is entitled to remain in possession till the mortgage- 
debt is wiped off from the rents and profits of the pro- 
perty. 

When a term is fixed in a usufructuary mortgage- 
deed and possession is given to the mortgagee, unless 
there be a clause in the mortgage-deed it6elf enabling 
the mortgagor to redeem the mortgage at any time he 
chooses, the mortgagee is entitled to remain in posses- 
sion till the close of the term. In such a case it cannot 
be said that the term fixed in the mortgage-deed is 
only for the benefit of the mortgagor, it is equally for 
the benefit of the mortgagee as well as the mortgagor. 

The presumption is that the right to redeem and the 
right to foreclose arise at the same time and where a 
date is fixed for the payment of the mortgage-debt and 
the mortgagee cannot foreclose earlier, the mortgagor 
also cannot redeem before the appointed lime. 

Where a mortgagee undertakes to pay out of the 
rents and profits of the land mortgaged to him a # 
certain amount for the expenses of the mortgagor he is 
bound to carry out the term of the contract and when 
he undertakes to pay beriz on the land, his failure to 
pay it would amount to a breach of the contract as it 
would thereby expose the land to be attached and sold 
for arrears of beriz. In such a case if the mortgage- 
deed fixes a term for redemption, a Court of Equity 
will grant relief to the mortgagor and allow him to 
redeem the property before the expiry of the term. 

A mortgagee is not bound to accept the mortgage 
amount from the mortgagor if the latter tenders it 
before the expiry of the term fixed for redemption. 
But where the mortgagee is in possession of the 
mortgaged property, and unless there is a stipulation 
that all the rents and profits should be applied 
towards interest, whatever remains over and above the 
interest due on the mortgage amount is bound to be 
applied towards the reduction of the principal 
in a suit for redemption of a usufructuary mortgage 
the plaintiff is entitled to have an account taken of the 
rents and profits of the mortgaged property. No ques- 
tion of limitation arises in such a case. So long as the 
relationship of mortgagor and mortgagee subsists, the 
mortgagee who is in posse ssion of the mortgaged pro- 
perty is bound to account for the rents and profits of 
the land. But in taking the account, sums which the 
•mortgagee should have paid to the mortgagor but has 
not paid, must be applied towards the reduction of the 
morteaee amount. M Dronamraju Laksiimi v. Immani 
Smmi. 48 M. L. J. 363, A. I. R. 1925 Mad. 825; A I 
R 1926 Cal. 242 13B 

Motor Vehicles Act (VIII of 1914), ss. 5,18 (2) 

— Conviction for dangerous driving. 

The best way to stop dangerous driving of motors 
is for the Court, on a conviction of the offender 
under s. 5 of the Motor Vehicles Act, instead of 
imposing a line disproportionate to .the F ecunl ®^ 
means of the latter, to exercise its powers under sub- 
s.i^cfs. 18 of the Act, and to Particulars o£ 

the conviction to be endorsed on the licence held t y 
the offender and to cancel or suspend that IiccDse 
or to declare the offender disqualified for obtaimpg 
» license cither permanently or for such feried a. 
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thinks fit. B Basappa Rachappa Hondekar v. Emperor, 
V L - R - 10 °6: A. I. R. 1925 Horn. 526; 26 Cr. L 
J. loot) 320 

Muhammadan Law-Divorce pronounced under 
compulsion, legality of -Pronouncement of divorce 
m compromise deed, validity of -llanafi 

According to the Hanafi School of Muhammadan 
loaw a divorce pronounced under compulsion is valid 
e\en when contained in a written document, provided 
that the document w addressed to the party to be 
vorced and provided it actually pronounces the 

18 . n . ot nl * rel >' an acknowledgment of 
something agreed to under compulsion. 

A criminal proceeding was compromised and the 
compromise deed contained the following clause - 

hi y ° U f K khUlr K . hatoon fr0, ‘i Hie marital bond 
b> giving you three talqs according to the Muham- 
madan scriptures." The compromise was signed by 
the husband who pronounced the divorce and by the 

-d was addressed b? ft 

pronouncement of divorce and operated asa S 
divorce under Muhammadan Law. C Jorixv .Vktar 

fsS’SL 2K P “ BDD,!f K,US ' 30 N ' 17 * A I. R 

— Gift to daughter-in-law of residential house 

The fact that a Muhammadan, after making a gift 
to his daughter-in-law of a houso in which both 
reside, by a registered deed, which recite, that 
possession of the house has been deliS to the 
donee, continues to live in the same l'ouse with Ihe 
donee for about a month after the dute of the gift 
till his death, does not show that possession was not 

SffiSffTt '* L ~ 

Act v. Daulat B.b., A. I. R. 1925 Lai, . 501; 7 L. L J 

— Marz-ul-maut Mohamuadan- d™ 

—— Pre-emption-Perm entitled to Vrf. 
tmp ion associating stranger in suit, effect of- 
Ptrson qualified to enforce right of pre-emption Lsoci- 
ating pre-emptor who is not qualified, effect of- Sail 
of dominant tenement-Owner of servknt Unement 

ssssfc s aras fcnsH 

.«» Muhammadan Law as a 538L» 
The Mab-i-ishtishhaad required by the Muhammadw 


Muhammadan Law-concld. 

La^of Pre-emption must be made with the least 
practicable delay and the question whether that 
formality has been duly and sufficient^* observed 
with regard to the time at which it should have been 
observed is a question to be decided in each case by 
the Court which has to deal with the facts. 

l uless the purchase price is known to the person 
entitled to pre-emption, he has not all the facts before 
him to enable him to decide whether lie will exercise 
his right of pre-emption. He must, however, take im- 
mediate steps to ascertain the price and then make the 
talab-i-ishtishhaad forthwith and any unreasonable 
delay in ascertaining the particulars or in making 
the demand would operate as a forfeiture of his claim 

n?J- T £ KM Narayan ,Vri '*• Kwi Raciuiya Sikch; 
(192o) Pat. 265; A. I. R. 1025 Pat. 743; 5 Pat. 06; 7 P. L. 
T. 233 8 0 6 

- — Wakf— Marz-ul-maut, what is— Death illness 
— Paralysis-Possession of senses— Apprehension of 
deam— Mutwalli s misfeasance, whether a feds 
validity of waqf. 

i An old Muhammadan was attacked in February 
io95 by paralysis of the lower limbs rendering him 
a helpless invalid, permanently confined to his bed. 
In March he executed a waqfnama and died in tho 
following November: 

/JeM, that the doctrine of marz-ul-maut applied and 
that the waqf was valid only to the extent of one- 
third of the waqif's assets. 

Per Mukerji,J — The limit of one year in cases of 
marz-ul-mout does not constitute a hurd and fast rule. 

In order to make the doctrine of marz-ul-maut appli- 
cable there must be (1) illness, (2) expectation of a 
fatal issue, and (3) certain physical incapacities which 
indicate the degree of illness. 

Death illness is illness in which death is highly 
probable whether incapacities exist or not. 

The question to be considered in cases of 
marz-ul-mout is whether the donor executed the deed 
of gift under apprehension of death. 

Possession of ones senses and mental faculties is 
no index of the pressuro of sense of imminent death. 

Malfeasance or misfeasance of a mutwalli does not 
invalidate a waqf which at its creation was a valid 
one. C Karimas* Nissa Bibi r. Hamedvluh 30 C \V 
N. 129; A I. R 1926 Cal. 401 218 

~ -Mutwalli, if can grant permanent 

lease— Lessee if can acquire adverse possession — 
“istimrari mokarrari,” meaning of —Landlord and 
tenant— Permanent tenure— Burden of proof. 

A mutwalli of a wakf estate cannot create a lease- 
hold interest to endure beyond his life unless 
authorised by the Kazi. 

The lessee of a mutwalli acquires no title bv ad- 
verse possession against the succeeding mutwalli and 
if the latter recognizes the interest of the lessee, a new 
tenancy is thereby created. 

.'Y, hero “ te “®ncy created b . v a mutwalli is not 

tihlTi f ° r T r , 70 yeal ? and tho rent remains 
unchanged upphcations for enhancement having 

failed, the Court can presume the grant to be of law* 

TkI 1 .!" f permane , nl and Writable nature. 
The words istimrari mokarrari' do not necessarily 
mean permanent and heritable. Tho nature of an 
istimrari mokarrari grant is to bo determined from 
the circumstances of the case. 

.^ h , on „ the rolQ,i ? n of landlord and tenant is ad 

SMsTtuI S3? VST Sf * 

Mahommad Mozappab Ali, A. 1. 1{. m Col. 322 781 
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Negligence, meaning of— Due care, standard of. See 
Minor 749 

Negotiable Instruments Act (XXVI of 1881), s. 6 

— Post-dated cheque, whether can be sued upon as 
cheque. 

A post-dated cheque which is not expressed to he 
payable otherwise than on demand is a cheque within 
the meaning of s. 6 of the Negotiable Instruments Act 
and may be sued upon as such after the due date. C 
Walter Mitchel v. A.K. Tennent, 52 C. 677; A. I. R. 
1925 Cal. 1U07 59 


S. 9— Pro-note in favour of agent— Suit by 

principal without endorsement, whether maintain- 
able. 

Where a promissory note is executed in favour of a 
person as the agent of another, such other, as princi- 
pal, is entitled to maintain a suit on the note without 
any endorsement from the agent. M Suiiramanya Iykr 
v. A. Suuban Chkttiar, 21 L. W. 696; A. I. R. 1925 
Mad. 1130 1047 

S. 45, scope of— Negotiable instrument, suit 


on— Partial failure of consideration, whether can be 

pleaded. 

Per Krishnan, J . — Partial failure of consideration in 
respect of a negotiable instrument is a defence pro 
tanto against an immediate party when the failure is 
an ascertained and liquidated amount, but not other- 
wise, that is, when a collateral enquiry becomes neces- 
sary for the purpose. Where a bill is drawn for the 
price of two bales and only one is delivered, the 
defence that consideration has failed to the extent of 
one half is available. Where a kundi amount repre- 
sents the advance price paid for a number of bales, the 
advance towards each bale being definite and fixed, 
the consideration for the hundi can be pleaded to have 
failed with reference to the undelivered bales and that 
is a sum that can be computed without any inquiry. 
M Arunachblam Chbity v. Krishna Iykr, (1925) M. W. 
N. 324; 22 L. W. 265; 49 M. L. J. 530; A. 1. R. 1925 
Mad. 1168 4 81 


s. 118, 


The provisions of s. 118 of the Negotiable Instru- 
ments Act do not affect the question with regard to 
the admissibility in evidence of a document, which 
depends entirely upon the document as it stands. 

B Ram Parshad Shivlal v. Shrinivas Balmukand, 27 
Bom. L. R. 1122; A. I. R. 1925 Bom. 527 685 

Notice sent to person in occupation of land not to 
cultivate it — Damages, suit for— Malice— Burden of 
proof. 

The law encourages persons who have bona fide 
rights to give notice to other persons who are likely 
to be affected by such rights, and it is not the policy 
of the law to presume either malice or mala )ides in 
such cases on the part of the person who gives such 
notice, but to require clear proof of the same. 

Where in consequence of such a notice warning 
the person to whom the notice is sent to desist from 
cultivating the land without the permission of the 
person sending the notice, the person to whom the 
notice is sent ceases to cultivate the land, he cannot 
claim damages from the person who sent the notice un- 
less he proves actual malice on his part. If the defend- 
ant in such a case proves that he sent the notice in the 
hona fide assertion of his own right, real or supposed, 
to tie property, the action will not lie. R Maung Po 
Ka r, Maung San Pe, 3 R. 295; A. I. R. 1925 Rang. 
369 9 07 


Oaths Act (X of 1873), scope of. See Evidence 

Act, 1872, s. 92 378 

s. 11— Agreement to be bound by oath — 

Failure to take oath, effect of— Procedure. 

Under s. 11 of the Oaths Act, the evidence given on 
oath is, as against a person who offered to be bound, 
conclusive proof of the matters stated. But if the party 
who agrees to take an oath declines afterwards or 
fails to take the oath, the Court may only take that 
circumstance into consideration in deciding the case. 
The absence of an oath or refusal to take the oath 
would not import into the case evidence which was 
not otherwise adduced before it. 

On an application by the defendant in a suit, to 
set aside an order refusing to set aside an ex parte 
decree, the plaintiff agreed to abide by the oath of 
the defendant that he was not aware of the institu- 
tion of the suit. The oath, however, was not taken on 
account of plaintiff's default to be present to hear the 
oath. The Court, thereupon, dismissed the appli- 
cation; . , „ _ . 

Held, that the Court ought to have called upon the 
defendant to prove his allegations by oral evidence 
that on his declining to do so, it should have dismiss- 
ed the application for want of evidence, and that 
it was improper to dismiss the application without 
affording the defendant such opportunity. M Bathcor 
G HAMATH IL V. MUKKABBTH AMUANAIR, 49 M. L. J. 

22 L. W. 487; A. 1. R. 1925 Mad. 1264 577 

Oudh Civil Courts Act (XIII of 1879), s. 18— 

Pre-emption claimed on payment of less man 
Rs. 5, GOO— Decree on payment of more than Rs. 5, COO 

— Appeal. # 

In a pre-emption suit the plaintiff claimed decree 
on payment of Rs. 3,552-12-0 as market value of the 
property in 6uit, but the Court granted decree on 

payment of Rs. 7,410-3-0: . , 

Held, that appeal against the decree lay to the 
District Judge and not to the High Court. O OANrsH 
Prasad v. Sant Din, A. I. R 1026 Oudh 140 7C0 

Oudh Civil Digest, s. 279 -Title claimed by 
inheritance — Compromise — Antecedent title recogniz - 
ed— "Ancestral land.” 

If a dispute in which a person claims to succeed to 
certain landed property by right of inheritance, based 
on an alleged custom, results in a compromise which re- 
cognises the claimant's antecedent title to the property, 
his interest in such property is "directly or indirectly 
inherited", and, therefore, "ancestral and within the 
meaning of s. 270 (a) of the Oudh Civil Digest O 
Aukek Mike a Be.; i>. Udit Persiiad, 2 O. W . N. 816, A. 

I. R. 1025 Oudh 709 //s 

Oudh Estates Act (I of 1869), ss. 13A (2), ,(3), 

22, as amended by Oudh Estates (Amendment) Act 
(III of 1010)— List II Estate— Will by tnluqdar 
in favour of agnate- Legatee not nearest agnate at 
time of testators death- Will, whether govern edby 
sub-s. (2) or sub-s. (3) of s. 18A-Rtgislratxon,fom 
of- Registration Act (XV I of 1908), ss 35, • 

Per Daniels. J. C.. and Simpson, A.J. C. 

C., dissenting ).- A Will made by a taluqdar of an estate 
entered in List II of the Lists prepared under £ 1 . 8 _of 
the Oudh Estates Act, where the succession is govern 
od by s. 22 of the Act, in favour of an agnate who is 
not the nearest agnate of the testator at he tune * 
the testator's death, is governed by sub-s. (2)ol »• “J 
of the Oudh Estates Act, as amended .by the oua 
Estates Amendment Act of 1910 and, therefor , d 
in favour of such a person duly executed and ^testea 
more than three months before the testator s death ana 
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Oudh Estates Act— concld. 

registered under ss. 42 and 43 of the Registration 
Act is, in all respects, a good and valid one. 

Per Dalai , A. J. C.--TI 10 plain meaning of cl. (2) l f 
b. 13 A of the Oudh Estates Act is that it includes 
every kind of heir mentioned in the amended s. 22 of 
the Act and no one else. Clause (10) of s. 22 provides 
only for the nearest male agnate and where a person 
is not such male agnate at the time of the testator's 
death when the bequest takes effect he does not come 
under that clause. 

In interrupting cl. (2) of s. 13A of the Oudh Estates 
Act, the Court has to look for possible heirs at the 
time of the taluqdars death and in cl. (10) of s. 22 the 
only possible heir can be the nearest male agnate. 

Per Daniels , J. C.— The words ,4 in the absence of 
other heirs" in cl. (2) of s. 13A of the Oudh Estates Act 
apply just as much to the absence of heirs who might 
take in priority under cl. (10' as to the absence of 
other heirs falling under els. (1) to (9) of s. 22 of the 
Act. 

The classification introduced by e. 13A of the Oudh 
Estates Act is a perfectly natural and intelligible one, 
namely, first the immediate heir and one or two per- 
sons who are grouped with him, then the remote heir, 
and lastly the person who is not a possible heir at all 
and there is nothing either absurd or improbable in 
the Legislature enacting that when the estate is 
bequeathed to a kinsman of the testator it should con- 
tinue to be governed by the Act, whereas if it passes 
to a stranger it should not be so governed. 

The difference between els. (2) and (3) of s 13A 
°f Oudh Estates Act is that in the case of 
el: (2) the Will may be registered by deposit with 
the Registrar in a sealed cover with the name of the 
testator and a statement of the nature of the docu- 
ment, whereas in the case of a person falling under 
the third clause there must be what may be called 
open registration, that is to sav, the document 
must be registered with the same formalities as any 
ordinary deed. There is this further difference that 
by ss. 14 and 15 of the Act a Will in favour of any of 
the persons mentioned in els. (1) and (2) of the sec- 
tion leaves the estate still subject to the provisions of 
the Act, whereas a Will in favour of a person uuder 
cl. (3), except where it is in favour of another taluqdar 
takes the estate out of the Act and brings it under 
th? operation of the ordinary law of succession 0 
Aciial Singh v. Shaghunath Kuer, 2 0. W. N. 713- 12 
O. L. J. 603; A. I. R. 1926 Oudh 2; 29 O. C. 51 470 

Oudh Laws Act (XVIII of 1876), 8. 13-Pre- 

-mption-Duty of Court-Determination of market 
value— Finding of fact. 

When the plaintiff in a suit under Ch. II of the 
Oudh Laws Act alleges that the price stated in the 
sale-deed is fictitious and the allegation is denied the 
Court, under s. 13 of the Act, has not to deteniiiue 
what the price paid for the property actually is but 
whether the price stated in the deed is fictitious as 
alleged and, if so, what the fair market-value of the 
property is. 

The Question of the market-value is one of fact and 
cannot be discussed in second appeal. 0 Har Persiiad 
v. Shro Shankbr, A. I. R. 1926 Oudh 68 679 

QudhRerrtAeMXX 11 of 1886), ss. 32 A, 32 B, 
127 Rent arrears of suit to recover— Agreement 
to pay rent— Relationship of landlord and tenant 
-Defendant not entitled to possession of land - 
™ n V ^ axnil Pontiff-Suit, whether maintain- 


Oudh Rent Act-concld. 

Plaintiff brought a suit to recover arrears of rent 
from the defendant on the allegation that the defend- 
ant held the laud und-r a kabuiiyat executed by him. 
It was further alleged tint even if the kabuiiyat was 
not proved, the defendant had been paying rent to the 
plaintiff ami that the relationship of landlord and 
tenant existed between the parties. The defendant sat 
up a quasi-proprietary title to the land. Me did not 
admit that he was a tenant of the plaint iff at al! and 
denied the kabuiiyat and the payments of rent alleged 
by the plaintiff. It was found that the kabuiiyat was 
fictitious and that the defendant had never paid rent 
to the plaintiff. Plaintiff also failed to show that 
the defendaut was not entitled to possession of the 
land : 

Held, that the plaintiff 3 suit must fail inasmuch as 
(a) he could set up no case under s. 32 A of the Oudh 
Rent Act as it had been found that defendant had 
never agreed to pay rent to him; (6) lie could not pro- 
ceed under s. 32 B of the Oudh Rent Act as he had 
failed to prove that the relationship of landlord and 
tenant existed between him and the defendant; (ci he 
could not succeed under s. 127 of the Oudh Rent Act 
as he had failed to show that the defendant was a 
person not entitled to the possession of the land. 
O Tawakkul Khan r. Muhammad Mehdi Ali Khan* A 
I. R. 192G Oudh 40 375 

Pardanashln Lady, conrei/ance from , proof of . 

Any person taking a conveyance from a purda - 
nothin lady must prove that the document was ex- 
plained to her, that she understood what sh? was 
doing and that she had independent advice. Where, 
however, it is established that the lady knew what the 
nature of the document was that she’ was executing 
and that she had independent advice, it is not neces- 
sary to prove the formal reading over or explanation 
of the document. C Rakhal Chandra Bardiian v. 
Prosad Chandra Chattbrjee, A. I. R. 1025 Cal. 73 

229 

Partition Act (IVof1893), s. 4, application of~ 
When and by what Court order can be passed 
under s. i— Reconveyance to vendor after order 
under s. Civil Procedure Code (Act V of 190S) t 
3 . 99— Appellant's case weak on merits -Interference 
with irregular order. 

Section 4 of the Partition Act requires the presence 
of 3 conditions before . the Court can take action 
under it: (t) the dwelling house should belong to an 
undivided family; (ii) a share thereof should have 
been transferred to a person who is not a member 
of such family, and (iit) the transferee should sue 
for partition. 

The oporation of s. 4 of the Partition Act comes 
into play after the Court has found that the stranger 
transferee is entitled to partition. In fact no order 
can be passed under the Partition Act before the 
Court has found that such a transferee has succeeded 
in establishing, his claim for a partition of the 
undivided homestead. 

A Court of Appeal is as much entitled to pass an 
order under s. 4 of the Partition Act ns the Trial 
Court. The word “Court” in the section is not con- 
fined to the Trial Court, and the power conferred bv 
the section may be exercised even bv an Appellnto 
Court. 

The right conferred by s. 4 may be exercised at 
any time before the final allotments tako place The 
section does not indicate as to when the wiUingne^ 
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of a member of a family should be signified to the 
Judge to enable him to pass an order under s. 4. 

In a partition suit by a purchaser from a co- 
sharer, the Appellate Court finding the purchaser’s 
title as proved, sent back the record of the case to 
the Trial Court for effecting partition. After the 
latter Court had taken steps towards the appointment 
of a Commissioner for partition, the Appellate Court, 
on an application being made to it, passed an order 
under s. 4 of the Partition Act: 

Held, that the Appellate Court had not lost its 
jurisdiction to pass the order it did merely because 
it had sent back the record to the Trial Court and 
tliat^ Court had taken some action in the matter. 

Where an appellant’s case is extremely weak on 
the merits, the High Court will not interfere under 
s. 99, C. P. C., with an irregular order of the Court 
below. 

Where a purchaser reconveved the property to 
the vendor after an order had been passed by the 
lower Appellate Court under s. 4 of the Partition 
Act the High Court declined to countenance the 
action, but permitted the vendor, under r. 10, 0. 
XXII, C. P. C., to continue the appeal. C Xiranka 
Sashi Hoy v. Swaroanath Banerjep, A. I. R. 1925 Cal. 
93 121 

Partnership— Partners, whether can carry on 
business privately— Liability to account /or profits 
of business carried on privately. 

Unless expressly restricted by agreement, a 
partner may carry on another business privately so 
long as it does not compete with and is not connected 
with the business of the firm and so long as he does 
not represent it to be the business of the firm. A partner 
is not bound to account for the profits of a non-com- 
peting business even though he may be enabled to 
push the private trade better than would otherwise 
be the case, by reason of his connection with the firm. 
C Mohammed Kamil v. Hedayetulla, A. I. R. 1920 Cal. 
380 492 

Suit against firm, nature of— Liability of 

each partner— Firm having another firm as partner 
— Dissolution of former, effect of, on latter. See 
C. P. C., 1908, O. XXX, r. 3 242 

Part-performance, doctrine of, applicability of. 
See Registration Act, 1908, s. 17 1016 

Penal Code (Act XLV of 1860), s. 30 — Valuable 
security— Invalid document, whether valuable 

security. 

A document, which upon certain evidence being 
given may be held to be invalid, but on the face of it 
creates or purports to create a right in immoveable 
property, although a decree could not be passed upon 
it, fall’s within the purview of the definition of 
“valuable security” in s. 30 of the IVnal Code. A 
Ram Harakh Pathak v. Empbror, L. It. G A. 181 Cr.; 
23 A. L. J. 990; 2G Cr. L. J. 1617; A. I. It. 1926 All. 57 

91 3 

s . 34 -Criminal act done in furtherance of 

common intention. 

In order to convict a person for an offence with 
the aid of the provisions of s. 34 of the Penal 
Code, it is not necessary that that person should 
actually with his own hand commit the criminal act. 
If several persons have the common intention of 
doing a particular criminal act and if in furtherance 
of that common intention all of them join together 
and aid or abet each other in the commission of the 


act, then although one of these per3on9 may not 
actually with his own hand do the act, if he helps 
by his presence or by other acts in the commission of 
the act, he would be held to have done that act 
within the meaning of s. 34. Pat Harihar Singh v. 
Emperor. 2G Cr. L. J. 1498; A. I. R. 1926 Pat. 182 154 

SS. 34, 149, 325 — Unlawful assembly-- 

Rioting— Common intention under s. 3!,, proof of. 
Wherein a case in which the accused are charged 
under s 325 read with s. 149 of the Penal ('ode, it is 
not found possible to briug home the offeifce to the 
accused with the aid of the provisions of the latter 
section, a fortiori it would be more difficult to bring 
home the offence to them with the aid of s. 31 of the 
Penal Code. In order to bring the accused within the 
scope of s. 34 it is necessary to come to a definite find- 
ing that the accused were acting in furtherance of the 
common intention of all. Pat Bhahataran Mahto v. 
Emperor. (1925) Pat. 278; A. I. R. 1925 Pat. 700; 26 Cr. 
L. J. 1601 -705 

S. 99 — Private defence— Plea, whether can 

be raised in Appellate Court— Right, when can be ex - 
ercised. 

It is open to an accused person to raise the plea of 
private defence in the Appellate Court even though it 
was not taken before the Trying Court where he 
altogether denied the offence, but the plea cannot help 
him when his object in causing the injury was not to 
save himself hut to beat his assailant and when it 
was not necessary for the purpose of self-defence to 
have inflicted the injury actually caused. N Rahiman- 
shah r Emperor, 26 Cr. L. J. 1552; A. 1. R. 1926 Nag. 
202 400 


SS. 99, 325 — Public servant acting without 

jurisdiction - Right of private defence-Assault vn 
public servant — Grievous hurt. 

Section 99 of the Penal Code has no application to a 
ase where the initial proceeding and the power under 
rhich a public servant purports to act are altogether 
without jurisdiction and entirely ultra vires 
A Police Officer noticing one II. going about at 
light time armed with a long handled hatchet asked 
iim to hand over the hatchet, but II. refused to give it 
,p whereupon the Police Officer laid his hands on the 
latchet in order to snatch it from II. The latter 
esented this and shouted out, on which certain per- 
ons came up to his assistance and assaulted the 
>olice Officer causing grievous hurt to him. II. and 
lis companions were tried and convicted of an offence 
mder s. 325 of the Penal Code : . 

Held (11 that the act of the Police Officer in trying 
o snatch away the hatchet from II. was wholly with- 
,ut jurisdiction and that, therefore, s. 99 of the I enal 
’ode was not applicable to the case ; 

(2) that, however, the accused had no right to assault 
he Police Officer as they knew that he was not trying 
o commit a theft of the hatchet nor lmd they any 
eason to fear that the Police Oflicer would cause hurt 
o II and that, therefore, they had been rightly con- 
icted L Hao Dad v. Empbror, 6 L. 392; 26 Cr. L. J. 

631- A I. R. 1926 Lah. 19 „ ,ff 7 

’ SS. 109, 114, 467, 471 — Forgery— Usxng 


forced document as genuine — H ita«s deposing 
hat he saw execution of document— -Offence. 
tV here a party to a judicial proceeding relies on a 
ged document in support of his case, a witness who 
tes that he saw the execution of the document by 
■ person by whom it purports to have been executed, 
entionally aids by his deposition the using of the 



GENERAL INDEX. 


1129 


Vol. ( 


Penal code— eontd. 

document as genuine and is liable to prosecution for 
an offence under s. 471 read with s. 109 of the renal 
Code, although lie could not be charged with abetment 
of the forgery itself. 0 Emperor r. G ajadhar Prasad, 
2 0. W. N 707; A. I. R. 1925 Oudli 610; 2G Cr. L. J. 
1567 447 

s. 121. See Cr. P. C., 1898, s. 239 297 

S. 147 — Attempt by Police to arrest persons 


nottngaged in commission of offence— Resistance to 
arrest— Rioting, conviction for, legality of. 

A party of Policemen, on receiving information that 
certain persons were waiting near a railway line 
with the intention cf robbing a train, arrived at the 
scene and found the accused and certain other 
persons, sitting or roaming about near the railway 
line. The Police attempted to arrest those present 
and a tight ensued but the accused were eventually 
secured and taken to the Police Station. They were 
subsequently charged with and convicted* of an 
offence under s. 147 of the Penal Code: 

Held, that the Police had no justification for 
attempting to arrest the accused and that conse- 
quently in resisting the arrest the accused were not 
guilty of the offence of rioting. 

The detention or arrest of members of the public 
are not matters of caprice but are governed by and 
must be conducted upon certain rules aud principles 
which the law clearly lays down. To arrest persons 
without any justification is one of the most serious 
encroachments upon the liberty of the subject which 
can well be contemplated. Pat Ramprit Ahir 
Emperor, 2f> Cr L. J 1608; 7 P. L. T. 218 712 

3. 149. See Pbxal Code, I860, s. 34 7 0 5 


- 3. 176 — Persons legally bound to give inform - 

ation to Police— Omission by some of such persons 
whether offence. 

’ The f ? ct that some persons bound to give information 
have given that information while other persons who 
might be bound to give that information have omitted 
to do so, is no ground for their prosecution and con- 
viction under s. 176 of the Penal Code. N Bhagwaxt- 
Rao v. Emperor, 2G Cr. L. J. 1489; A. I. It. 1926 Nag. 
*17 J45 

~Z ryw Whether means “volunteer." 
See Or. P. C.. 1898, e. 154 31 6 

3.188. See Madras Arkari Act, 188G, s. 31 

436 

— S. 193— Perjury— False answers to questions 
which witness could not have been compelled to answer 
—Offence. 

Where a person answers questions put to him in a 
judicial proceeding after he has sworn to tell the 
truth aud the answers are not true, he commit, 
perjury, even though the auestions which he has 
answered were such as he could not have been com- 
pelled to answer. Pat Tunu v. Emperor, 2G Cr L 
J. 1611; A. I. R. 1026 Pat. 108 7,5 


3. 294A— Chit fund, whether lottery. See 

Contract Act, 1872, s. 23 7 4J0 

8 . 300 (c )—Loss of temper— Lathi blow 
causing fracture of skull— Offence 

JZ 0T rX h l lo T H a ten ?P er and 9lr ‘kea anothei 
person on the head with a lathi causing extensive 

$™ c i> t n ure , of . t , h . e sku11 resulting in the death of the 
deceased within a few hours, is prima facie guilty of 
murder under a. 300, cl. (c), Penal Code o S„eo 
Darsuak Emperor, 28 Or. L. J, 1503; A. I. R. 1926 

159 


Penal Code-conul. 

— SS. 300, 302 — Death caused by injury suffi- 

cient in course of nature to cause death— Murder. 
Where death is caused by an injury which is in 
fact sufficient in the ordinary course of nature to 
cause death, tin- person responsible for having caused 
the injury is guilty of murder. O Emperor i\ Baldfo 
26 Cr. L. J. 1491; A. I R. 1926 Oudh 181 147 

S. 366 Abduction— Girl accompanying 
accused without compulsion— Offence. 

A married girl. 16 years of age, accompanied the 
accused from place to place under circumstances 
which did not show that she was acting under com- 
pulsion : 

Held, that the accused could not be convicted of an 
offence under s. 366 of the Penal Code, inasmuch as 
the conduct of the girl showed that there was no 
abduction. L Kartar Singh r. Empf.ror, A J R iq^ 
Lah. 106; 7 L L. J. 217; 26 Cr. L. .1. 1500 ' * {55 


• 378, III. (J), 380 — Article given for 

repairs— Repairs not finished within fixed or 
reasonable tnnc-Owncrs right to take back articl 
before completion of repairs -Workman's lien for 
repairs done in part-Removal of article by owner 
without paying for incomplete repairs— Theft- 
Contract Act (IX of 1S72), ss. 55, 170. 1 • 

U here a certain sum is fixed for the repair of an 
article and there is nothing to indicate that the re- 
pairer would be ent itled to receive remuneration f 0 - 
a part of the repair, he has no right to retain the 

^ c e f un f 111 he receives his remuneration for the 
amount of work done. . 

A person who is entrusted to repair a certain 
article is not entitled to claim lien or to refuse to 
part with it after doing a certain amount of work 
which makes no improvement thereupon, and the 
owner is entitled to recover it from him without 
paving for such work. 

The owner of a kettle gave it to a workman for 
repairing it within 6 or 7 days for Rs. G. After 11 
or 1 . days when the owner demanded return of the 
kettle the workman said that he had not completed 
repairs but that he would return the kettle 'if he 
was paid Rs. 5 for the part of the work he had 
already done The owner refused to pay the amount 
took away the kettle from the almirah and walked 
out of the shop: 1 

Htld (\) that s. 170 of the Contract Act had no 
application to the case and that the workman had no 
lien over the kettle; 

(2) that even if the owner acted improperly in 

demanding and taking back the kettle, he was nS 

guilty of an offence under s. 380, Renal Code as his 
object was not to cause wrongful loss to the workman 
or wrongful gam to himself hut to recover his kettle 
J 1 .. ftpse of reasn ‘>«l>le time, C Judah v RupJni 
29 C. W. K. 1011; 28 Cr. L. J. 1505; A. i R SBcff 

289 

:*■ 379— Theft— Servant assisting master in 
removing goods, guilt of . • {rm 

Where a servant knowing perfectly well that his 
mastCT is removing the goods of another without even 
a pretence of right assists him in doing so, ho acta 
dishonesUy and is equally guilty along with h s master 
of the offence of theft Pat Uariumdkorai r Eupkr™ 

2G Cr. L. J. 1559; A. I. R. 1926 Pat. 3G; 7 R. L. T 272 

SS. ^463, 467—' "Intent to defraud" 

of-^ignature, forgery of, as attesting H'ifneJ! 
Valuable security, foiytry of , 
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The expression “intent to defraud" as it occurs in 
s 463, Penal Code, implies conduct coupled with 
intention to deceive and thereby to injure; in other 
words “defraud" involves two conceptions, namely, 
deceit and injury to the person deceived, that is, in- 
fringement of some legal right possessed by him but 
uot necessarily deprivation of property. 

The signature of an attesting witness does not fix 
that witness with knowledge of the contents of the 
document or with any liability under its terms. There- 
fore, a forgery of the signature of the owner of a pro- 
perty as an attesting witness on an instrument granting 
a sub-lease of that property, purporting to be executed 
by the forger as the owner s lessee, does not fall under 
the definition of the offence under s. 467, Penal Code. 
C Ahmf.d Ali v. Emperor, 42 C. L. J. 215; 26 Cr. L. J. 
1574; A.I.R. 1926 Cal. 224 534 

s. 471. See Penal Code, 16C0, s. 109 447 


S. 477— Intention to cause damage or loss, 

whether necessary. 

In the absence of an intention to cause damage or 
injur>* a conviction under s. 477 of the Penal Code 
cannot be maintained. A Ram Harakh Pathak v. 
Emperor, L. R. 6 A. 161 Cr.; 23 A. L. J. 990; 26 Cr. L. 
J. 1617; A. I. R. 1926 All. 57 913 

SS. 499, 500 —Defamation— Imputations 

concerning conduct of members of Police force- 
individual member, whether defamed— Truth of 
imputations, plea of, proof of— Good faith, plea 
0 f— Defamatory statement , strict proof of. 
Complainant was the principal officer in charge 
of a certain Police force which was stationed at a 
certain place for the purpose of investigating a 
certain occurrence. There were some complaints 
against the conduct of the members of the Police 
force and the accused, after making some enquiries 
from the villagers, made two speeches at two different 
places as a consequence of which he was charged and 
tried at the instance of the complainant for offences 
under s. 500 of the Penal Code. The charge with 
regard to the first speech alleged that the accused 
had stated that not to speak of the Police only but 
the British Government themselves and the superior 
officers including from the District Magistrate down 
to the daroga and the chaukidars were all beasts 
and pigs in their conduct, and the charge with 
regard to the second speech alleged that the accused 
had stated that the Police force had bitten off the 
nipple of the breast of a woman and had bitten the 
cheek of a woman nine months pregnant. In his 
defence the accused sought to prove the notes taken 
bv him of the statements made to him by the vil- 
lagers o f the ill-treatment accorded to them by 
members of the Police force, but the notes of state- 
ments of those persons who were not called as wit- 
nesses at the trial were not admitted in evidence: 

u e u (Per Newbould,J.)—(\) that the statement by 
the accused that the members of the Police force 
were beasts and pigs -in their conduct was defama- 
tnpvof the complainant who was a member of the 
Police force and that the imputation having been 
made against the Police force as a whole employed 
under the complainant the accused was guilty of the 
v n,. nce of defamation in respect of that statement; 

,9, that so far as the second charge was concerned 
i. related to delinite acts of brutality by individual 
„ . i0 N-in of the Police force and inasmuch as the 
complainant personally was not accused of the 
brutal conduct alleged, the accused could not be 


convicted of an offence under s. 500 of the Penal 
Code in respect of the second charge. 

Per Ghose.J — (1) that the accused was entitled to 
prove the notes of the statements made to him by the 
villagers as evidence of his good faith and that the 
notes were relevant on the question, although the 
persons who had made the statements were nol 
examined as witnesses; 

(2) that the words in the first charge that not to 
speak of the Police only but the British Government 
themselves and the superior officers including from 
the District Magistrate down to the daroga and 
chaukidars were all beasts and pigs in their conduct 
were too wide to admit of the construction that any 
particular Police Officer was defamed; 

(3) that the second charge related to specific 
acts of brutality of which the Police force as a body 
could not have been guilty and that the statement, 
therefore, referred to the personal conduct of some 
of the constables and had no reference to the 
complainant; 

(4) that, therefore, the petitioner could not be con- 
victed of an offence under s. 500 of the Penal Code 
on either charge; 

(5) that as the evidence showed that the Police 
force had been guilty of acts of misconduct, 
oppression and persecution the accused . had reason- 
able grounds for believing in the truth of the 
allegations made to him and that the case was, 
therefore, covered by the 9th Exception to s. 499 of 
the Penal Code and that on that ground also the 
accused was entitled to an acquittal 

Per Buckland, J.— that there was confusion in 
the charges between the complainant and the Police 
force of which he was in charge in relation to the 
various ingredients of the charges and that conse- 
quently there had been no proper trial of the accused 
and that the accused must, therefore, be re-tried on 
charges properly framed. . 

Per Ghose , J.-To speak of a person that he is a 
beast and a pig in his conduct is defamatory. 

In a prosecution under s. 500 of the Penal Code the 
words complained of as constituting the offence must 
be set out in the charge and proved before the 
accused can be convicted. When there is a denial 
the evidence in support of the prosecution must be 

scrutinized. t _ . t .. . , 

When spoken words are alleged to have constituted 

the offence of defamation, a very slight alteration of 
a word may give quite a different meaning to the 

whole statement. , 

Where the words ascribed to the accused # are 
differeutlv stated by each witness and the petition 
of complaint also puts them differently it cannot be 
said to have been proved that the accused spoke the 
words stated in the charge, and it would not bo 
correct to say that the words given in the different 
versions have the same meaning. 

If a person complains that he has been defamed as 
a member of a class he must satisfy the Court that 
the imputation complained of i6 against him personally 
and that he is the person aimed at, before he can 
maintain a prosecution for defamation. 

All circumstances which were apparent to the by- 
standers at the time the words were uttered should 
be put in evidence so as to place the Court as much 
as possible in the position of such by-standers, and 
then it is for the Court to say what meaning such 
wonis would fairly have conveyed to their minds. 

Where the defamation imputes a crime to the com- 
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plainnnt and the accused pleads justification there 
must be the sime strictness of proof as on a trial for 
such crime. 

Per Buck-land, ./.—In a case in which Explanation 
II to s. 499 of the Penal Code is properly called into 
use the identity of the company or association or 
collection of persons must be maintained throughout 
with reference to the imputation said to have been 
made concerning them as such with the intention of 
harming their reputation so that thereby they are 
defamed. An imputation concerning a company or 
association of persons as such cannot by virtue of’this 
Explanation justify a charge of defaming an individual 
and a charge cannot combine the Explanation with 
the definition for such a purpose. 

The offence of defamation consists in using language 
which others knowing the circumstances would 
reasonably think to be defamatory of the person com- 
plaining of and injured by it. It may be that an 
individual is as much defamed by words apparently 
only of more general application as by words referring 
to him by name. 

The question for the consideration of the Court is 
whether it thinks that the libel designates the com- 
plainant iu such a way as to let those who know him 
understand that he is the person meant. It is not 
necessary that all the world should understand the 
libel: it is sufficient if those who know the com- 
plainant can make out that he is the person meant. 
C Pratap Chandra Guka Roy v. Emperor, 2D C. W N 
901; 42 C. L. J. 178; A. I. £. 1925 Cal. 1 J21; 26 Cr. L. 
J. 1539 337 

Pleadings and proof. See Practice 263 

Second appeal — Alternative case. 

If the defendant in a case pleads that a certain plot 
of land does not exist at all and that its inclusion in 
apaKa and kabuliyat was a fraud on the registration 
law, and tho Trial Court finds accordingly, but the 
lower Court of Appeal finds the plot in question as 
“real existing property and not fictitious or non- 
existent’, the defendant cannot be allowed to contend 
in second appeal that even if the plot did exist there 
was no intention on the part of tho parties to the 
instrument to deal with that plot. Pat Ramdhani 
S«oh v. Kbwal Mani Bidi, (1926) Pat. 29; 7 P. L. T. 145* 

A. I. R. 1926 Pat. 156 929 

and -proof— Both parties failing to prove 

case set up— Procedure. 

Where A comes into Court with an allegation that 
certain property is exclusively his by reason of its 
allotment to his share at a partition effected between 
him and his other co-parcener B, and that it is not, 
therefore, liable to attachment and sale in execution 
of a money-decree obtained by a creditor against 

B, but fails to prove the allotment, and the 
attaching creditor who similarly contended that the 
said item of joint property had become the exclusive 
property of his judgment-debtor by virtue of its 
allotment to his share, also fails to prove the alleged 
allotment, and the Court finds that tho property 
is the joint property of the family, it is open to the 
Court to grant to the plaintiff such relief as flows from 
the finding and if tho Court adopts this procedure 
it cannot be successfully impeached in second appeal. 

In such a case the plaintiff may be given a decree 
that the attachment and sale would not affect his 
undivided interest in the property in dispute N 
Ubuauiwl v. Gorblal, A. I R. 1926 Nag. 203 2 6 3 


Practice-Appeal to Privy Council-Interference 
with decision of Indian Courts. Sec Land Acqci*i- 
tion Arr, lV.U. >.54 43 

Criminal trial -Conspiracy— Agreement be- 
tween conspirators sufficient for charge of— "Former 
part ins. J.'/J, meaning of. 

For a charge of conspiracy only an agreement 
between the conspirators is sufficient, and an accused 
person can he tried of all other offences committed 
In the course of the conspiracy even if those offences 
are more than three. 

• i Tl ,e expression "former part" in the direction at 
the end of s. 239 of the Cr. P. C., that "the provisions 
contained in the former part of this Chapter shall so far 
as may be apply to all such charges" means the part 
under the heading “form of charge" prior to the part 
headed joinder of charges." Section 234. therefore 
will not control the provisions of s. 239 of the Cr. p! 

\y. 

In deciding whether a particular series of events 

door do ?°A „ °r ' ran > £acti011 within the meaning 
of s. 239 of the Cr. P . C., the real and substantial test 
is whether they are so related to one another in point 
of purpose or as cause and effect or as principal and 
subsidiary acts, as to constitute one continuous action. 
Each event must he a link in the chain, and there 
must be no hiatus or rupture in the sequence. 0 
Bishamhhar Nath Ton don* v. Emperor Pr T r 
1602; 2 0. W. K. 760; A. I. R. 1926 Oudh 1GI 70 6 


— — Criminal trial-Con fiction by Magistrate of 

by h Hig°h^cZ e rt han Warranttd by ^-Interference 

Where a Magistrate convicts an accused person of 
an offence falling within his jurisdiction.^Sugh 
the facts found would also constitute a more serioua 
offence not within the jurisdiction of the Magistrate 
the proceedings of the Magistrate are not void ab 
wut.oand the High Court will not ordinarily interfere 
with the order of the Magistrate unless the sentence 
appears to be inadequate or unless the accused has 
been deprived of the right of appeal. Pat BARiuunKn 

f P. L. T M 272 OR ' 26 Cr ' L- J ‘ 1W * : A - 1 R ' 1U26 1>at - 3? 

— Criminal trial-Counter-criminal cases- 

Procedure regulating tnal-Counter-cases, whether 
should be tried simultaneously— Complainant in one 
counter-case anxious to have his case taken up after 
disposal of counter-case— Proper procedure. J 

Th , e Cr : ?• silent as to whether two 

counter-criminal ewes should be tried simultaneously 
or one after the other, no absolute rule of law can be 
aid down and each case must be decided according 
to its requirements. ® 

If the complainant in one of tho two counter-cases 
wishes that his case may be taken up after the case 
against him has been decided, on the ground that in 
the case against him a large number of witnesses 

, eMm ' ned and , ho d <* a “ot want to be sub- 
jected to his adversary s cross-examination in the 

other case in which he is the complainant, it will 
serve the ends of justice if the case agains h m is 

iTuA * 8t ' 1 U 18 not fair 10 foree him, soTong 

as he is the accused in one enso, to throw himself onnn 

to cross-examination in the case in which he is 

complainant. C Makhan Mapa v. Mojmndra nUS 

“ Q L J - * *» Or- I- J UlSTMS 

Si - • » ?19 

— Criminal trial— Fine, amount of— Can* 
ctllation or suspension of license. J w 
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A fine inflicted on an accused person should not be 
excessive, having regard to his pecuniary means. B 
Hvsvppa Rahvapa Hundekar v. Emperor, 27 Bom. L. H. 
103 >; A I. R. 102i Bom. 526; 26 Cr L. J. 1536 320 

Criminal trial — Re-trial— Discharge of 

accused- - Subsequent trial on same facts, legality of. 
When a Magistrate has passed an order discharging 
an accused person it is competent to the same Magis- 
trate or to another Magistrate of co-ordinate jurisdic- 
tion to take fresh proceedings against the accused 
upon the same facts, although the order of discharge 
has not been set aside by a higher authority. Such 
a re-trial, however, should only be allowed under 
very special circumstances, and where such circum- 
stances do not exist it is improper to allow the 
accused to be re-tried on the same charge. L Gopal 
Das v. Maghi Ram, A. I. R 1025 Lah. 430; 7 L. L. J. 
252; 26 Cr. L.J. 1508 2 9 2 

Criminal trial— Trial for object of conspiracy 

not within Court's cognizance— Other objects within 
Court's cognizance— Omission of one head beyond 
Court's cognizance , whether affect jurisdiction. 
Where a trial starts for an object of the conspiracy, 
which is beyond the cognizance of the Court, and 
other objects of the conspiracy which are within the 
cognizance of the Court, the omission of the head, 
which is beyond the cognizance of the Court, cannot 
affect the jurisdiction of the Court as regards the 
rest of the charge. O Bishambhar Nath Tondon r. 
Emperor, 26 Cr. L. J. 1G02; 2 0. W. N. 7C0; A. I. R. 
1926 Oudh 161 706 


Criminal trial— Witness belonging to same 

caste as party producing him , whether must be 
disbelieved. 

It is not a 60 und ground for disbelieving a witness 
that he is of the same caste or community as the per- 
son in whose favour lie depose?. Pat Barhamdeorai 
v. Emperor, 26 Cr. L. J. 1559; A. I. R. 1926 Pat. 36; 7 
P. L T. 272 439 

— Decree, correct according to Privy Council 

ruling— Appeal— Subsequent change— Decree, whether 
should be confirmed. 

Whenever the Privy Council lay6 down a principle, 
in theory it only declares what is and has always 
been the law, any previous declaration not in conso- 
nance with its present declaration not having been 
the law at all, 

Therefore, a decision of the lower Appellate Court 
which was right according to the view of the law then 
prevailing is liable to be set aside in second appeal 
if a subsequent ruling of the Privy Council takes a 
contrary view. N Ohoturam Bhikraj v. Narayan, A. 
I R. 1926 Nag. 49 210 

Evidence not relevant to pitas— Party, whether 

can succeed. 

A party cannot succeed upon evidence which is not 
relevant to his picas. N Sarjabai v. Iadeosa, A. I. R. 

1926 Nag. 61 58 

—I Order of Division Bench, whether can be 

questioned before another Division Bench. 

If an appellant obtains an adjournment from a 
Division Bench of the High Court to enable him to 
ripply for an order to set aside the abatement of his 
appeal, under T). XXII, r. 4, C. P. O.. it is not open to 
him to question the correctness of the order of the 
Division Bench when his application is laid before 
another Division Bench for disposal. L Ourditta Mal 
v. Muhammad Khan*, 7 L- L. J. 514; A. I. R. 1926 Lah. 
37 41 


— Procedure— Appellate Court, whether can take 
notice or matters after institution of suit. 

Samble. -An Appellate Court can take cognizance of 
meters which have happened after the institution of a 
suit for the purpose, at any rate, of molding the relief 

which the plaintiff is entitled to. This will, however 
he done only m exceptional cases where it is necessary 
to prevent injustice or to avoid multiplicity of pro- 
ceedrags. M Dronamraju Lakshmi v. Immani Sbshayy a, 
48 M. L. J. 363; A. I. R. 1925 Mad. 825 138 


Procedure— Judgment alleging admission of 
party— Admission denied - Review. 

Where a Judge states in his judgment that one of 
the parties through his Vakil made an admission in 
respect of an important fact, if the party affected 
desires to raise the contention that no such admission 
was made, it is his duty to apply to the Judge 
immediately for a review of the judgment when the 
matter is fresh in the minds both of the Judge and 
the Vakil and not to wait for a long time to get 
affidavits from gentlemen at the Bar as to what took 
place in Court. M Ybkdluri Nagabhushanam v. 
Yendluri Jagannaikulu, 22 L. W. 231; 49 M. L. J. 671: 
A. 1. R. 1925 Mad. 1031 775 

Procedure— One plaintiff in two suits— 

Common question— Evidence in one suit treated as 
evidence in other suit— Consent of parties — 
Irregularity. 

Where there is the same plaintiff but different 
defendants in two suits and by consent of parties the 
evidence in one case is treated as evidence in the 
other,, the irregularity is cured by the consent. M 
Varadarajulu Chbtti v. Velaycdha Udayan, 22 L. W. 
230; A. J. R. 1925 Mad. 1160 743 


Procedure— Stay of execution — Costs , 

erecution in respect of, when can be stayed— Patna 
High Court Rules, Part II, Ch. Ill , rr. 8, 12- 
Affidavit, contents of— Source of information 9 
indication of. 

It is not the practice of the Court to stay execution 
for costs except in a case where it is abundantly 
clear that there will be no chance of recovering the 
costs if they are allowed to go unprotected to the 
person entitled to them under the decree which is 
the subject-matter of an appeal. 

When in an affidavit on an interlocutory application 
the declarant makes a statement of his belief he must, 
if the facts are ascertained from another person, 
give such details of such person as are required by 
r. 8 of Ch. Ill of the Patna High Court Rules, Part II. 
If the facts are ascertained from a document or copy 
of a document then the declarant must state the 
source from which the document or the copy was 
procured and must state his belief as to the truth of 
such facts. Pat Keshub Prasad Singh v. Harihar 
Prasad Singh, A. I R. 1926 Pat. 54 703 

Procedure— Transfer of parties— Defendant 

made co-plaintiff, effect of —Valuation of suit exceed- 
ing limits of jurisdiction of Court— Order directing 
presentation of plaint to proper Court. 

Where one of the defendants to a suit applies to be 
made a oplaintifT, his application cannot be rejected 
on the ground that if it is granted the valuation of 
the suit will exceed the limits of the jurisdiction of 
the Court. If after adding the defendant as a co- 
plaintiff the .valuation of the suit does exceed the 
limits of the jurisdiction of the Court, it is open to. 
the Court to return the plaint to the plaintiffs to be 
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presented in the proper Court. Pat Rajkishore Lal 
Naxdkeolyar r. Alam Ara Begim, a. I. R. 1926 Pat. 28 
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Presidency Towns insolvency Act— eoncld. 

Clause <2j of s. 30 of the Presidency Towns 
Insolvency Act is merely enabling in its nature and 
provides only for a summary remedy and does not 
exclude the jurisdiction of the ordinary Courts. It is 

ai)D icab e onlv * i — ~ • .1 • 


— x- -.-.w «... auiiuuun lpmeuv and does no 
Pr ,l S Il ency SmaU Cause Courts Act (XV of jurisdiction of the ordinary Courts. It i. 

1 ® §2), SS. 31, 42 — Civil Procedure Code [Ad V of a I ) P 1,cab ! e . 0Q ly to cases where there is something ir 
1908) t $. it— Execution of small cause decree ili f he provisions of the composition or scheme whicl 
respect of immoveable property— Transfer tn J/«/««*t7 ls ^ a P able °\ . l,em S enforced in the Bankruptcy Court 

District lMitivf .• ■ • > A oomrinsitmn U'H I a ll. . ■ * > 


ivavvuikxi c 7 smau cause decree in 

respect of immoveable property— Transfer to M^fussil 
District Munsif s Court for execution on regular side 
—Order, whether appealable. 

When a decree of the .Madras Small Cause Court 
is transferred to a Moffusii I'istrict Munsifs Court 
for execution, not on its 6mall cause side, but on its 
original side, against the immoveable property of the 
judgment-debtor, an order made by the latter Court 
m execution is appealable under s. 17 of the C. P. C. 

\ia1 triCt c Un «? , £ s ^ ourt m executing a decree of 
the Madras famall Cauee Court in respect of immove- 

able property exercises its powers not as a Small 

tL C « U i ’ bUt v S \F ourt of ori K‘ oal jurisdiction, 
and the ndes aDphcable to proceedings in execution 

uecree are applicable to the execution 
proceedmgs of the small cause decree so transferred 

°r B °"f al 9lde of ‘he Court. M Ponnappa Reddi 
V. Thircvencada P.LUI & Co.. 49 M L. J. 101; 22 L. 
w. 455; A. I. R. 102o Mad. 1179; (1925) M. W. K. 713 

509 P^p’“c r 7 • W V ' v “* l ** u tusoivcni. 

immm 

that arc pending before any order has been mnH* nnd M 1. J 959./1090 u ™ , H ,l;' ,I AS J* 

A. I. R. 1925 Ma 


x ; - o .u me uauKrupcev uourt 

A composition was agreed to by the statu tori- major 
ity of the creditors of an insolvent and the adjudica 
tion uas annulled. One of the secured creditors go: 
no notice of the adjudication and had not vet provei 
his debt when it was annulled. There was' no provi 
sum in the scheme of composition capable of enforce, 
ment under d. ,2. of s. 30 of the Presidency Towns 
Insolvency Act In a suit by the secured creditor tc 
recoeer the balance of what was due to him aftei 
deducting the value of his security since realised • 
Held. «1) that s 30. cl (2, of the Act did not operate 
as a bar to the maintainability of the suit • * 

creditors. 0 ^ * debt had «~» 
Per Spcnccr. In bdia the position of an in sol- 
vent whose adjudication has been annulled is nol 
the samo as that of a discharged insolvent. 

Par Cfiiiiona. 7 r • 


d ivT.il . uu W 01 uie Fresi- right of action can be deemed t, 

that ? 7 nCy Act ? nIy a PP lies 10 Petitions away. M Govindas Chatcrbhim 

nn * re an y °rder has been made, and M. L. J. 252- (1925) M W \ ij«. 

&R si sssr* is 

^p^L, ic « on of High Co™ : SilSf fo^go S Se Cd nee h itr 


Act Tim H,„K n . iowns insolvency 

Act, the High Court in its insolvency jurisdiction 

t0 , Sta { P/uceedings pending before a 
* ° Urt 8ubordln ate to the High Court. M 
Official Assioxbb, Madras i>. Zbuindar op Udayar- 
palyau, 22 L. W 326: A. 1. R. 1926 Mad. 150 1 0 5 4 

•V 3 ’ 3 9 W— Insolvency- Composition 

CO DU mauirihi nt « i 


9 • compos if ion 

o/u f , ^ m P 0nl y j °f cre< litors— Annulment of 
adjudication-- Secured creditor not party to compost - 

bo “ nd -- R Wt of suit, Whether barred. 

nn^H?n f 1 ™ ldency Towns Insolvency Act, a com- 

position m the course of the insolvency proceedings 
agreed to bv the iwpQi'riKopi : •. « 


Presumptlon-Custonian- marriage, whether 
proved form. See Hindu Law-Custom 

Pr R , R C l i .! 3a i l 7 and agent C.P.C., 1908, O. J 

— — - Liability of agent to render account 

°lTof lof agtnl btfore time for takin ° a ~ 

.T — wro uisuiveucy proceedings „„j U f asent wbo ‘ 8 bound to render accounts at 
agreed to by the prescribed statutory majority of ®“ d " f „ “ not “halved from liabilitv fo? a 

X'r 8 ' 8 blndln g on .all creditors of the insolvent L° ‘ ‘, ed * n ll \e course of that vear, and even 
wSmK hey wer ? P artl , es totb « composition or not b J" . dlsm . ,ssed bef °ro the time anives f or ^ 
c b b U r K COmP ? ll ‘“/ ake ! effect and Tenues to dis- ^". den . ngof “ecpuiits, ho would have to mak e £ J 
charge he msolvent from his liabihty In respect of a “> miMPpropnations and, in doing so C ! 

debt oniy if the compensation agreed to is paid or else j£ d f 11 u P° n h,n ‘ *« render an account ’ to ascert 

a scheme is outataadmg under which the creditor is ” bat "ere. M Sankaras l. Vatakkiuvro, 

required to proceed and obtain relief. ?'^ N ^ AT ' 48M - L - J. 691; A. I. R l«io 5 M nH c Q ? 

JVherc a scheme of composition has been approved L W ‘ 205 \ 

he insolvent debtor is bound to pay to aU his crpHi Dri ua ». . . 3 ‘ 

sHHSf— ^ ce '^ ri8h,ot 

ACT, lOyt, 6. 51 • . 
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Probate and Administration Act(V of 1881), 

S. 64 — Court Fees Act (VII of 1870), s. 19(1)— 
Letters of Administration for portion of property , 
application for— Stamp duty payable— Inventory of 
entire property , whether necessary. 

An application for the grant of Letters of Adminis- 
tration with the Will annexed in respect of a portion 
of the property covered by the Will need not contain 
an inventory of the entire property. 

Letters of Administration can be granted in respect 
of a part of the property covered by a Will. In such 
a case the petition is leviable with stamp duty only 
on the value of the property claimed, and not on 
the value of the entire property. LGurbachan Kacr t*. 
Satwant Kaur, A. I. R. 1925 Lah. 493; 7 L. L. J. 288 

620 

— s. 86 —Letters of Administration with Will 

annexed , application for— Order holding that certain 
person has locus standi to oppose application — 
Appeal , whether lies. 

A right of appeal under s. 86 of the Probate and 
Administration Act is subject to there being a right of 
appeal against the interlocutory order under the C. P. 

Q 

An order passed in Probate proceeding holding 
that a certain person has a locus standi to oppose an 
application for the grant of Letters of Administration 
with the Will annexed is not open to appeal. C 
Mon-ohasjas Adya v. Bijoy Kumar Adya, A. I. R. 1926 

Cal 180 7 2 9 

procedure. 

See Also Practice. 

See C. P. C.. 1908, s. 115 353 

promissory note— Partner, pro-note executed by— 
Firms name not given— Firm, liability of. 

No person can be made liable on a negotiable 
instrument unless his name appears on the promis- 
sory-note, or if it is sought to make him liable as a 
partner the name of the firm in which lie is a partner 
ann arson it R Naooor Meera v. Moidekn Naisar 
Era Ali, A. I. R- 1925 Rang. 261; 4 Bur. L.3A10 

Provincial Insolvency Act (III of 1907), s. 6 (4)— 

° Limitation Act (IX of 1008) s. 5-Insolvency, petition 
.f or by creditor-Debtor denying debt- -Insolvency 
Court power of, to determine existence of debt- 
Limitation for petition— Extension of time— Act of 
’im of-Tramf'r of p'op'r,y y d.1,0 , 
Where a petition for insolvency is presented by a 
creditor and the debtor denies owing anything to 
the petitioning creditor, the Insolvency Court has 
jurisdiction to decide whether or not the debt 
alleged by the creditor is owing to him. 

Section 5 of the Limitation Act does not apply to a 
petition for insolvency presented under the provi- 
P. fi, e Provincial Insolvency Act. 

811 where the act of insolvency relied on by a peti- 
creditor is an alienation of his property 
l n bv the debtor, the date of the act of msol- 
eff n?v lustbe taken to he the dale of the alienation 
C isTsav! the date of the deed of transfer, and 

not the date on which mutation is attested. L Ncr 

Juhommad v. Lalchand, A. LR. 1925 Lah. 436; 7 L. 

L ,] - 20l s 36 -Transfer by Insolvent-Transfer by 
transferee of insolvent-Annulment of transfer 
Son 36 of the Provincial Insolvency Act of 190/ 
does not applv to a transfer made by an insoivent sub- 
sequent to his adjudication, but applies only to trans- 
om made by him previous thereto, frior docs the sec- 


[1925 

Provincial Insolvency Act— 1907-concld. 

tion in terms apply to a transfer made by a transferee 
of the insolvent. L Hayat Mohammad v. Bhawani 
Dass, 2 L. C. 135; A. I. R 1926 Lah. 146 1037 

Provincial Insolvency Act (V of 1920), s. 28 (6) 

—Mortgage executed prior to insolvency— Payment 
by fresh mortgage after insolvency— Transaction, 
whether protected. 

If a mortgage executed prior to the insolvency of the 
mortgagor is satisfied after his insolvency by the 
execution of a fresh mortgage to a third person, the 
transaction is protected by s. 28, cl. (6) of the Provincial 
Insolvency Act of 1920. N Ratan Lal v. Govinda, A. 

I. R. 1926 Nag. 29 349 

SS. 33 (3), 50— Schedule of creditors— 

Name when to be added or deleted— Duty of Court. 
Under s. 33 (3) of the Provincial Insolvency Act the 
name of a creditor should not be entered in the 
Schedule until the Court has considered any cause 
that might be shown against so doing. 

The Court is hound to come to a judicial finding 
before it enters the name of any creditor under 6. 33 or 
before it refuses to remove a name under s. 50 of the 
Provincial Insolvency Act after considering the report 
of the Receiver and any other evidence adduced as to 
whether the debts are really due or not. C Amir 
Chand Khanna v. Anukul Chandra Bhandari, A. I. R. 
1926 Cal. 160 8 0 2 

S. 56— Bombay High Court Manual of 

Circulars, Ch. XXIII, r. 16— Insolvency— Receiver 
- Remuneration , rate of— Portion of amount realised 
paid to mortgagee , effect of. 

Under r. 16 of Ch. XXIII of the Manual of Circulars 
issued by the Bombay High Court the remuneration 
of a Receiver appointed under the Provincial Insol- 
vency Act, other than on Official Receiver, must bo in 
such proportion to the amount of the dividends 
distributed as the Court may direct, provided that it 
does not exceed 5 per cent of the amount of dividends. 
Where, however, the property sold is subject to a 
mortgage and a portion of the amount realised is 
pavable to the mortgagee, the remuneration of the 
Receiver should be fixed with reference to the amount 
of the dividends distributed after deducting the 
amount of the mortgage and not with reference to 
the total amount realised. B B. S. Jorapur v. \ bnkatos 
Balvast Jcshi, 27 Bom. L. R. 1116; A. I. R. 192o Bom. 
472 65 b 

Provincial Small Cause Courts Act (IX of 
1887), S. 17-Ex parte decree, application to set 
aside— Deposit or security , absence of— Procedure 
Dismissal of application. 

Defendant made an application to set aside an ez 
parte decree passed against him by a Small Cause 
Court The Court directed the defendant to file 
security under s. 17 of the Provincial Small Cause 
Courts' Act by a certain date. One day before that 
date defendant filed a draft security bond for 
approval bv the Court undertaking to register it 
after such approval. On the date fixed the Court 

passed an order dismissing the application on the 

ground that it was not accompanied by a deposit or 
security. No further application was made i by the 
defendant within limitation to set aside tbe decree. 

Held, that inasmuch as the application was not 
accompanied by a deposit or security as required by 
6 17 of the Provincial Small Cause Courts Act and 
no further application supported by a deposit or by t 
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proper security was made within limitation, the Court 

had no option but to dismiss the application. Pat 

La[ - Satta Brata Ban-era i, 7 P. L. T. 
1J8; (1926) Bat. 121 194 

S. 25 — Costs, order as to — Interference. 


-- — » ■ uo IV a liter KTC/ICC. 

Ordinarily the Court of the Judicial Commissioner 

will not make use of its powers under s. 25 of the Railway Company- Carriage cGod* ronsiimpH 

£5,3^°? Aci >° u P“* *» -“*»*• r»n« -a--l£ rarsa 

order of the 6ma!l Cause Court as to costs. O Ram — * ~ ~ ° 

rr5t K -J’ Ram Actar * 2 °- ' V - K. G60; A. I. R. liH'5 
Oudh o39 1036 


offence under ss. 3 and 4 of the Public Gambling Act. 
O Kam Char an* i\ Kmperou, 2 0. \\\ X. 638; 12 0. L 
J.t>4t>; A. I. R. 1925 Oudh 674; 2G Cr. L. J. 1609 713 

Public policy- Obligation connected with betting 
Contract Act, 1672, ss. 23, 30 59 

for 

--- _ ...... VI g«;uds — Suit to 

recover damages. Sec Carriage op goods 1 

Carriage of goods— Goods consigned to 


— — S. 25— Revision — Discretion of High Court- 
Limitation, nice question of— Interference. 

The High Court has a discretion under s. 25 of the 
Provincial Small Cause Courts Act and it will not 
under that section upset a decree passed bv a Small 
Cause Court on the mere possibility thatthe Court 
may have gone wrong by a few days on a question of 
some nicety relating to limitation. O Baij Nath i . 
Raudas Sahu, A. 1. R 192G Oudh 62 3 21 

— Sch. II. Art. 1 3— Cit, 7 Procedure Code (Act 
V of 1908), s. 102— Suit or rent and cesses, nature of 
—Appeal, second, whether lies. 

Where cesses have been paid as part of the rent a 
•uit to recover them does not fall within cl. 13 of 
bch. II to the Provincial Small Cause Courts Act and 
the suit is consequently of the nature of a small cause. 
Where the value of such a suit is lees than Rs. 500 
asecond appeal would not be competent. M Narasiuiia 
Charyulo r Qovindoss Krishnadoss, 49 M. L. J. 185; 
A. 1. R. 1925 Mad. 1196 495 

Art. 35 Joint trees, sale of— Suit 
dktionof ery ° shart ~ Smal1 Cause Court, juris- 

A suit for recovery of his share of the sale-price of 
tn*sby©nejomt owner against the other iscogniz- 

S P b) ’ a Ca " se Courl Article 35 of Sch. II to 
the Provineial Small Cause Courts Act has noappli- 
ca iontosuch a suit. L OhuumSarwar *.OhSum 
M usTm - A - ]■ R- 1925 Lah. 479; 7 I, L. J. 285 6 03 

Art 41 — Joint decree against sharers 
tvibZtiZi l by<mt °f uvtral9har ^-Suitfcr con- 

?U he inUr * merge in their 

rights and liabilities as co-judgment-debtors in regard 

to the decree and a suit for contribution being be- 

tween judgment-debtore does not fall under Art. 41 

I t w 0 n np h u le ° f the Rrovincial Small Cause 
R A 4 C V> 9 K^Haram V. Ram Altar, 2 O. W N 
660; A. I. R. 1925 Oudh 539 1 0 3 6 

Public Gambling Act (III 011867), ss. 3,4, 5, 6 

7ounTL 3 'f inttru ^ tn l* of gaming- Cauries 

found in house on search- Presumption of common 

SZle7aL~ InUnUOn l ° ^-Conviction, 

Caun'M well fall within the definition of instru- 
ments of gaming given in the Public Gambling Act 
Where on a search under e. S of the Public Gambling 

tin!’ fw!?* ar ! found m a ho “ se - there « a presume 
tion that the house was used as aqommon gaming 

house and further that the persons found were preset 
there for (he purpose of gambling. p 01 

The prc 6 umpti°n raised, however, is rebuttable- 
when it is shown that the ohiert ^ D 8Ed 

s»is.s smm 


_ v Lvnsignea io 

Hailu-ay Company, loss of -Suit for damanes-Wil- 
iu[ misconduct— Burden of proof . 

In a suit to recover damages from a Railway Ccm- 
pany for the loss of goods consigned to the Company 
for carnage under Risk Note Form "B" the burden 
lies upon the plaintiff to prove that his case falls 
within the exceptions laid down in the Risk Note. 

the | Ra i hraj ' Com P ai >y to account for 
Pnm- . he .f uods doe3 not justify the Court in 
ho ding that the loss must have arisen from the 
wilful misconduct of the Company's seryants L 
Finn of Hira br.vGu-pRiTAU Singh r. Secretary or 

158:7 l - lj -™-\' 05 r 4 
~ Fcm, cnns 'V ncd f°’\ carriage- Risk-. \ote 

Form B -Consignment of tins of oil-Dclivery of 
Spar" ^ ° f P acka .0'- L ' abil 'ty of Railway 

Where goods are consigned to a Railway Company 
for carnage under Risk-Note Form "D," the Railway 
Company would on y be liable for the loss of a com- 

£ e r,i. p , ackag t 0r of a “ >nsi « mn eut consisting of a 
complete package or packages, and eren if a packagS 

HahuffT S 1 r - r« Smg ,he Coni P a “. v would only bo 
liable if the plaintiff can prove wilful neglect etc as 
mentioned in the Risk-Note. 6 ’ 

Where in such a case all the packages in tha 
consignment are delivered to the consignfe, the Act 
that the contents of some of the packages are ^ 

srs —a 

package even although ihv tins delivered contain no 
oil when delivered to the consignee. B G I P 
Railway Co. r. Tarjjahoued Hasam •>: Bom T iV 
nil; 49 B. 827; A. I. R. 1925 Bom 534 ' ego 

-—- Goods consigned for ca triage — Risk-Xote Form 

m /or ° f *»*- 
*rss£ 

'?- r Clrri ‘ 8 “ u " d " Note FoVS T 

the burden lies upon the plaintiff to show ATt S. 
Railway Company is responsible for the loss of h! 
goods. In such a suit it is m*u to the Rail 

~ Carnage of goods- Risk Note Form -«' 7 
Suit to recover damages for loss of oonAv r ** ~~ 
of-Wilful neglect, meamn^ ^ V ' C ° f 

In a suit to recover damages from n PmT- 
any in resnect nf iZZ Vs JJT a Ktulwft .v Com- 



to the mind' of' (he^tirTLtiv' 1 1? 8 cnUrely Iox "* Q that the KSV- is sufficien « 

— ... KWwrtSg 
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loss then all that the Company has to do in its 
written statement is to plead the’ contract. It is not 
required to bring any evidence to support its plea. 

“Neglect" means the omission to perform a duty 
and implies that a person does something which ought 
either to be done in a different manner or not at all 
or that he omits to do something which ought to bo 
done. But wilful neglect goes further than this and 
implies that the person charged with such neglect 
knew that he should do a particular act or that he 
should refrain from doing a particular act and that he 
deliberately abstained from doing it or deliberately 
did it. In order to prove wilful neglect it must be 
shown that the neglect was not accidental and that the 
person charged with such neglect knew that mischief 
would result from his conduct or that there was an 
indifference to his duty to ascertain whether such con- 
duct was mischievous or not. Pat Hast Indian 
Railway Co. v. Gobardhax Das, (1925) Pat. 333; 7 P. 
L. T. 140; A. I. R. 1926 Pat. 165 790 

Carriage of goods— Risk Xotc Form "B"— 

Suit to recover damages for loss of goods— Xegli- 

gence— Burden of proof. 

In a suit to recover • damages for the loss of goods 
consigned to a Railway Company for carriage under 
Risk Note Form “B" the onus of proving negligence 
of the Company lies on the plaintiff; the Company is 
not bound in law to assist the plaintiff in fastening 
liability on itself. The mere assertion by the plaintiff 
that the Company's servants must have been negligent 
because the Company had failed to deliver the goods 
is by itself of no value as proof of negligence. In 
such a case it is quite unnecessary for the Company to 
do anything more than to prove or admit the loss of 
the goods; having done that the onus of proving that 
the loss was occasioned under one of the exceptions 
contained in the Risk Note lies upon the plaintiff. 
Pat Grkat Indian Peninsula Railway r. Datti Ram, 
(1925) Pat. 305; 5 Pat. 118; A. I. R. 1926 Pat. 148 812 
Goods consigned for carnage— Risk Soft 

Form “H"— Wilful neglect- Failure to place lock 


on wagon. . 

A Railway Company to whom goods arc consigned 
for carriage under Risk Note Form “H" is liable for 
the loss of tho goods only if the consignment is lost 
through the wilful neglect of the Railway Administra- 
tion or through theft by or wilful neglect of its 


servants. . . . 

Failure of the Railway Company to place a lock on 
the wagon in which the goods are being curned d. es 
not amount to wilful neglect within the terms of the 
Risk Note 0 Agent, Rohilkhand & Klmaon Rail- 
5iv v? Qouri Lal. 2 0. w N. 749; A. I. R. 1926 Oudh 

68 

Suit against Agent-Misdescription. See 

Limitation Act. 19()8 s. 22 , .... . 4 ? 6 

suit against— Description of defendant, bee 

C. P. C., 1908,0. XXIX, n. 2 680 

Railways Act (IXOf1890), 8. 77 -Damages, suit 
for— Non-delivery of goods due to lots— Notice, 
whether necessary. 

Notice under s. 77 of the Railways Act is required 
in all cases in which the loss of goods is alleged by 
the plaintiff. If the plaintiff alleges non-delivery 
without stating what the cause of non-delivery is, and 
it appears upon the trial that in fact 11011-delivery «as 
cine to loss, then the plaintiff fails if he has not given 
notice under s. 77. A case of non-delivery may or may 
ftot bs 2 case of loss. If it is a case of loss, then.- 



Railways Act— concld. 


notice is required. 0 East Indian Railway Co v. 
Moea Ram-Gaja Nand, 2 0. W. N. G89; A. I. R. 1925 
OudhG15 572 

— S. 77— Goods entrusted to Railway for 

carriage— Son-delivery— Damages, suit for—Xotice, 
whether necessary. 

Non-delivery of goods entrusted to a Railway Com- 
pany for carriage constitutes “loss" within* the meaning 
of s : 77 of the Railways Act and, therefore, noticeunder 
s. 77 of the Railways Act must be given before a suit 
for the recovery of damages for non-delivery can be 
maintained. Pat Agent of The B. N. R. Co. Ltd. v. 
Hamir Mull CiiaganMull.G P. L. T. 5G5; A. I. R. 1925 
Pat. 727; 5 Pat. 106; (PJ2G) Pat. 114 374 


Receiver, position of- Payment made by Receiver, 
whethtr payment made by owner. 

The nature of the office of a Receiver is simply-this, 
that he is an impartial person appointed by tho Court 
to collect and receive pending the proceedings the 
rents, issues and protits of land or personal estate or 
other things iu question which it does not seem 
reasonable to the Court that either party should 
collect or receive. The object sought by the appoint- 
ment of a Receiver is the safeguarding of property 
for the benefit of those entitled to it. His possession 
is on behalf and for the benefit of all the parties to 
the suit in which he is appointed, and is the posses- 
sion of all the said parties according to their titles. 
The property in his hands is in custodia legis for the 
person who can make a title to it. The title of the real 
owner is in no way affected either in theory or princi- 
ple by his appointment. He collects, and receives 
the rents, issues and profits not upon his own title but 
upon the title of some persons, parties to the action. 
One of the main incidents of his duties is to preserve 
And protect the property which is put into his posses- 
sion and from this it necessarily follows that where a 
Receiver is appointed in respect of lease-holds, upon 
him devolves the performance of the obligations im- 
posed by the possession of land and consequently he 
must out of the sub-rents discharge the head rents 
payable in respect of the lease-holds. • — 

A payment made by the Receiver of an estate of the 
rents justly due, out of the funds in his hands, is 
equivalent’ in law to a payment made by the owner 
himself. C Eastern Mortgage & Agency Co. v. 
Mohammad Fazlul Karim, 41 C. L. J. 571; 52 C. 914; A. 
I. R 1926 Cal. 3S5 851. 


remuneration of. 


Bv consenting to act without remuneration so far 
s lhe keeping of the firm’s accounts are concerned, 
Receiver does not forego bis right to such remunera- 
ion as he would be entitled to for managing ana 
arrving • on the business C Mohammad Kamil v. 
Iedavktulla, A. I. R. 1926 Cal. 380 _ J 49 2 

Suit against legal representatives of deceased 

to recover money— Receiver, whether necessary 
party— Decree, whether can be granted against 

Receiver— Procedure. . it- * „ 

Where a money suit is filed against the heirs ol a 
leceased person,’ whose estate is in the ham ds ol a 
Receiver, the Receiver has nothing to do witntno 
atisfaction of the claim, and all that * h . e .^ ou jl i jj 
lo is to pass a decree in favour of the plaintiff “8*“" 
he defendants, as the legal representatives of the 
leceased. The fact that the pla.ntxfl ha S obfamed an 

rder from the Court which appointed the Receii 
[ranting him leave to add the Receiver as a party to 
ie suit does ia no way affect the .juestioa whether 
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Receiver— conoid 

the Court which hears the -suit can grant relief 
against the Receiver. If the decrree obtained by the 
plaintiff against the heirs of the deceased is not 
satisfied and the plaintiff wishes to execute ir against 
the estate of the deceased, he must go to the Court 
which appointed the Receiver f«»r permission to attach 
the estate of the deceased in the lutndsof the Receiver. 
The Receiver is not a necessary party in a suit to 
decide whether the plaintiff is entitled against the 
^^ representatives of the deceased to recover money 
which he had advanced to the deceased in his 
lifetime. B Moos r. Abdll IIumzn\ 27 Bom. L. R. 1U7- 
A. I. U. 1025 Bom. 523 600 

"7 — Suit for rent— ■ Appointment of Receiver- 
Direction to sell press installed in leaded premises — 

. Sale— Prior mortgagee of press, acquiescence of, in 
Receiver s management , effect of — Expenditure 
incurred by Receiver— Priority over mortgagee's 
claim. 

In execution of a decree foe arrears of rent aud 
lor ejectment of a tenant, a Receiver was appointed 
who was directed by the Court to sell a pass and 
machinery installed in the leased premises for the 
beat price obtainable and meanwhile to keep it 
niwmg as a going concern aud to pay the rent due 
to the landlord A mortgagee of the press and 
machinery, though not a party to the suit, acquiesced 
bjr his. acts and conduct in the employment of 
tua, management by the Receiver for the benefit of 
all parties. The press find maelunerv when sold 
fetched a price less than the amount due under 
the mortgage: 

j the mortgagee was not entitled to the 
Mle-proeeeda without paying thereout the rent duo 
to, tne ( landlord, Wfges of the workmen employed in 
nuuung the press and the Receiver's remunerations 
items were entitled to priority over the mort- 
gAgeo s claim. 

S .™ivasa Iyengar, J.— When property is 

itewLi” n U ,t° dia J egi3 by tho °PPoiulraent 'of a 
ff' 1 ' ol J ord « ra Passed by the Court for tho 
management of such property will he binding on 

V I P e . rS0Da who. if not actual parties to the suit 
Hi? c ? nducted themselves cither with regard to* 

Se uSrtv ,U ' *° ,he mnnn ffement of 
to K L *1 thc dlrec " ons of ‘he Court, ns 
Darti« io ih«— ? Vlrl y nlly or constructively 

irttnuir ^ ^ 

Mortgage- Invalid registration- 

uhtlhtr can bt txuS. 

he passed on it on thc grom d that therl 
Zh n C T^°n letfgmeilt of ‘he debt cvidenid bv the 

m oSdh j3* ABADCB p - SurajB « Swoh, A! I. R. 
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Registration Act (XVI of 1903) •« 2 _«i 

meaning of. See Tea.nsfbb or PaoWrv Act. 1682. 
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Registration Act— contd. 

petition to the Court stating the terms of the agree- 
ment arrived at between them, there is no necessity 
to have the petition registered. Such a petition does 
not purport to cr:a»e, assign, limit, extinguish or 
declare any rights in iimn ,v.xl>io property within the 
meaning ofs. 1< • 1 • « 6 1 of : fit Registration Act i: is 
merely a recitil of facts by whi m J. • C -uit is in- 
formed that the parlies have oune to an arrangement. 

Per Snlaiman, J.— Division of property by way of 
family settlement does not amount to a transfer by 
one party to thc other, nor docs anv partv to auch 
settlement derive title through the other. The settle- 
ment merely recognizes the right of the other partv 
and accepts it m part. Not being a transfer, gift or 
exchange from one party to the other the transaction 
does not fall under any of the sections of tho Transfer 
of Property Act which require registration. 

Even in the absence of a registered document it is 
open to either party to a family settlement to prove 
that there has been a family settlement which was 
acted upon. • 

Where, however, a compromise is reduced to writ- 
ing, then if the document is sought to be used as a 
document of title purporting to creator declare rights 
m immoveable property worth more than Rs. 100 the 
deed would require registration. If the document 
does not purport lo be a document of title creating or 
declaring such right hut contains a mere recital of a 
previous sett lemeiit armed at between tho parties 
tho document may be used in evidence in proof of that 
previous settlement, even though not registered A 
Bakhtawar r Spsdbr Lai., L. R 6. A. 625 Civ.; 24 A. 
L. J. 116; A. 1. R. 1926 All. 173; 48 A. 213 992 

— :*; 17 <2) (xl)- Receipt for payment of mort- 
gage-debt, whether requires registration. 

The extinction of a mortgage-debt must be distin- 
guished from the extinction of the mortgage itself 
and a receipt which purports to be merely a receipt 
in full of the mortgage-debt is admissible in evidence 
without registration. 

The Law of Registration in the case of a receipt of 

Z™£??!T ey | ,l0CS , not en ^ lire l»°w tho receipt 
operates, but merely wlmt it purports to do * 

A receipt granted on behalf of a mortgagee to tho 

mortgagor was in the following terms:— “Received 

from S the sum of Rs. 6.000 only in full satisfaction 

of the amount due from him under a mortgage-deed 

the late I 5 ® IV h f u °? ec J ,ted by llim favour of' 
the late A who had obtained a decree for possession 

of the mortgaged propertv : * i n 

//rid, that the receipt did not require registrttion 
O Isdkr Ku«r v. Mohammad Taqi, A. 1. R. 1926 Oudh 

S05 


Plaintiffs were tiie ownora of a certAin 
Their agent addressed them a proposal in writing for 
granting a lease of tho mahal on eerSin SJ Z 
certain persons who had approached him fn/ ? 
ease. Plaintiff, auUwiwd^ 
lease and to issue a parwana to the lessees A nan » 

grant them a lease of the mahal on the terms acXS 
by the plaint ids for a period of live yeiJSPiS 
defendants were put m noaseAsinn if Ik aUU , * 
Plaintiffs subsequently brought a tu i, to ®- 

defendants from the muAal on the 
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parwana being: unregistered did not operate as a 
lease and that the defendants were consequently tres- 
passers : 

Held, that the doctrine of part performance applied 
to the case and that the plaintiffs were bound by 
the terms of the lease which they had authorized anil 
could not eject the defendant from the mahal. Pat 
Pkari Dai r. Naimish Chandra Mitra, 7 P. L. T. 183; 5 
Pat. 40; A.J. R. 1926 Pat. 181 822 

SS. 17, 49 —Partition karar— Registration, 

whether necessary — Hart-performance, doctrine of, 
applicability of —Contract Act (IX of 1872), ss. 229, 
258— Property managed jointly — Co-ownership- 
Partnership— Agreement, implied, to share equally. 

A division settlement karar between members of 
n family by which certain immoveable properties are 
exclusively given to one member for his enjoyment 
and certain- other properties are awarded to other 
members creates rights in immoveable property and 
is inadmissible in evidence without registration. 

The doctrine of part-performance is irrelevant in 
considering the question of admissibility of documents. 

Three Hindu brothers constituting a joint family 
lived as one family with a Christian relation who 
owned considerable property. The brothers managed 
the property of the Christian relation along with the 
family properties and fresh acquisitions were made to 
the family from the income of the properties and by 
the joint labour and skill of all the members : 

Jleld, (l)that although the parties had combined 
their properties, labour and skill, the combination did 
not. go beyond the mere stage of co-ownership, and 
not amount to a partnership within the meaning 
' of 8. 239 of the Contract Act ; 

(2) that even if the parties constituted a partner- 
ship their relationship would he- regulated by the 
provisions of s. 253 of the Contract Act only in the 
absence of a contract to the contrary; 

(3) that the fact that all the properties were treated 

as the common property of the whole family im- 
plied an agreement among the members that they 
were all to share the properties alike. M Pbddi 
Re dm Jog i Kp.dm r. Pa.vp.ex Chinnadiredpj, 22 L. \\\ 
116; A. I. R. 1925 Mad. 1195 1016 

. SS. 17 (1) (Cl), 49 —Lease, unregistered, 

whether admissible in evidence— Construction of 
docu mint. 

A document began by describing itself to be an 
agreement for letting out a basa bari and a tin ghar 
and contained the following statement “you having 
come to me and Rs. 150 having been fixed as the 
annual jama of the said basa bari and the tin ghar 1 
let out the same to you for carrying on your trade and 
commerce therein." Then followed a clause ns to the 
way in which the expenses for repairs were to be met. 
It was then laid down that after the accounts had been 
made up and the amount of money expended on the 
repairs totalled, there would be a fresh deed and that 
on re-payment of the debt incurred by the owner in 
respect of the repairs the owner would be able to make 
a new settlement of the land according to his wish. 
Then followed certain conditions as to the mainten- 
ance of boundaries, payment of damages for injuries 
to the ghar not caused by accident, keeping the house 
in repair by the owner, etc.: 

Held , that the document was a lease for a number of 
years and not being registered was not admissible in 
(evidence. C Ram Chandra Aoarwala v. Syameswari 
Dasva, 12 C. L. J. 71; A. I. R. 1925 Cal. 1171 _ 98 
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SS. 17 (1) (d), 49— Lease, agricultural— Oral 

lease, validity of— Document containing admission 
of oral lease— Registration, whether necessary— 
Transfer of Property Act (IV of 1882), 8. 106. 
Section 106 of the Transfer of Property Act excludes 
agricultural leases from the operation of its own pro- 
visions and allows such leases or agreements to lease 
to he made without a written instrument. M 

The Registration Act only comes into operation 
when a written document has been executed eitl 
because the transaction cannot legally be carried ot*t 
without one or because the parties choose to have ol 
though it is not compulsory. 

In proof of an oral lease granted by the defendant to 
the plaintiffs the latter produced a document executed 
by the defendant which ran as follows: — 

"Of the annual rent for the two years 1918-19 and 
1919-20 for the field of which 1 had given you a lease 
for five years, you have to-day paid me Rs. 65 as the 
rent for the current year, and you have already paid 
me the rent for last year and taken a receipt for it, 
leaving the rent for the next three years which 1 
will take from you in each of those three years with a 
rent note : 

Held, that the document contained nothing more 
than a mention of an oral agreement made previously 
and did not require registration, but could be used as 
evidence of an admission by the defendant, just as if 
he had casually mentioned the agreement in the course 
of a private letter. N Mahadeo r. Shioram, A. I. R. 
1926 Nag. 9 51 

S. 58 (1) (e)— Consideration— Endorsement by 

Registering Officer— Presumption- Durden of proof. 
An endorsement made on a kabala by a Registering 
Officer in accordance with the statutory provision in 
s. 58 (1) (e) of the Registration Act that a certain sum 
of money was paid as consideration in his presence 
raises a presumption that the consideration was paid 
and the onus lies on the person who alleges that it 
is untrue to prove it. C Rakiial Chandra Bardhak v. 
Prosad Chandra Ciiattkrjeb, A. I. R. 1926 Cal. 73 

Religious Endowment- Custom— Succession— Mutt 
—Head of mutt in Native State , ex-officio trustee 
of public temple in British India- Dismissal from 
headship of mutt by Government of Native b ate, 
whether effects forfeiture of trusteeship of 
Where the head of a mutt situate m a Native Stole 
was, as such, the trustee of a public femp e m British 
India which latter was, however, an “'dependent 
institution governed by its own usages, and the 
Government of the Native State exercue of its 
sovereign powers dismissed the head of the mutt ana 
appointed another person to the office. 
found that all the proved successions to the two office, 
wore to simultaneous vacancies both m the mutt 
and the temple caused by the death of the prior 

‘"/SjthS’the dismissal of the head of the nuKdiJ 
not operate to effect a forfeiture of and c "» te » 
vacancy in the trusteeship of the temple, and that the 
person appointed as the head of the mu, d d not 
automatically succeed to the trusteeship of .the temple 
which had not been vacated. M 1 aRAMESWAK 
13 hahticai. r. T. 1*. S. Issoor Kowthan, 48 M. U J • " J 
'>1 1,. W. 587; A. 1. K. 1925 Mad. 8 JO >06 

Res Judicata. 

.See Also C.P.C., 1908 s. 11. - 3 

St ej Execution of Decreb ° * 
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— — Appe < d-/m« decided by Trial Court not 
decided by Appellate Court. 

„nn?! n *’■? Judgment of a Court of first instance 
upon a particular issue is appealed against, that j„,]g- 

r,W S | 1°,.^/“ ] udicola becomes n, 
*4W.ce and if the Appellate Court declines to decide 
hat issue and disposes of the case on other grounds 

mnrpaK 1161 ! ° f J * F ‘ rSt C ° Urt U P° n tllat '^"C is 110 

judgment had beenTeveS'Jvfiie 1 Cou!f 

cation —Xecessa)y S ~ ^ Ctile Con,ro « r ^ «*«d «djudi- 

J n ,? rder . l ° c ?“ s k tit " ,e '■w judicata between co-plaint- 
and in a r ^°- U 1- be aCtlve contr oversy between them 

i 

— - Decs.on on point of law-Decision, u hether 
\ln in ^ *» n f a ? ,f V r °Mtding. 

rotwithsUndiS't'LaUh? d^Snis^on^a 
c£e; Sihi Wading £*5 “uch W ^“"V 

pends on general principles of l«w. h L S^eTkhav V 
> R *bh Dayal, A. I. R. 1925 Lah. 507; 7 U j 'S ' ' 

in execution proceedings. 683 

a? p2 ssf «sr lica f " Safi 

(>») P«. ICO; 6 P. L. t" 50 S “I E IMS' 

Review, Sec Also C. P. C.. J908. 0. XLVII 276 

nu.^ , s i ?rftxr io " ■* >•*-& 

Revision. 5 

See Also C. P C.. 1908, s. 11 5 . 

—See Al so Or P. C.. 1898. ss. 435 to 439. 

ference by H Tgh QouTte\ ° f rul V Inler - 

Mcnicipautiks Act, 1920, s. f( a ) Ma, * RAS D,s ™‘2 
brror of law . w 

jurisdiction of the Court rassin^ i/ a ' V n Ut ' vithin t,lc 
fered with in revision O £. ll Wlll “ ot be ™**r. 

O. W. N. 823; A. I.'h! 1925 Oudh 739^ 26 Cr K L.^' Yti’jf) 

"S2^ and natural 

j 7-ouer ou Wr Zl “T Mn ! e a * «» 

I to higher owner', property -LiabSit^t 
U omtr % v F U Liability of louxr 

!icS rSi ! . lr r.,°r 

]>edcd flow of water in its DatHrli" to thp uuil11 ' 
reasonable enjovment as itiiM^Yli Cour ? c and lo its 
■ natural incident offi“e“ CS D ‘' W h , ,li8 , lm ' (1 a * 

,n the case of an artificial water cmfr 1 hls " nd; whil(> 
owner to the flowo^12«3!S22^'J' r, * h, of " ,c 
lion or grant from or contract on presori I’- 

M " hi <* ** ^artificially SSJ* ,h# 


Riparian owners-cuicld. 

A water-course originally artificial mar have been 
made under such cirenmstanc. s . an d have been used 
m sucli a wav that an owner . f land situate on its bank 
will have all the nghis over it I hat a riparian owner 
would have if it had ben a natural stream. 

H ap ? lic 2 ble L in lo ' vor Burin* to the flow of 

« hirt d .‘v S , by frc#h ‘'y ater riwr * ftr water-courses, 
be b 7 ' hc - v ,e . ““turaj or artificial, or trespasses on 
th. bed or soil of such rivers midstreams, is not difTer- 

Iri, gland. ‘ ^ ap,,lied 10 similar subjects in 

A raised road or buiul ran transversely across a 
depressed ground through which flowed a'channel of 
water, and was properly provided with a gap for the 
flow and a bridge over the channel. The bund thus 

aiulYm VwV" ?' C an<1 3 l,rid « e, ° Permit the inflow 

0 l,e K T f i Was m , ,orf '-' red with by the owner 
of the land lower down who tilled up the eve and 

/.la!/' intoY'T'* "^ t f. ajld l '“ v eried an innocuous 
/-«m/ into a dam, which dammed back the water on to 

the owner of the land higher up : 

rJIiihV lbul .i i,e owner of the land lower down was 

rf '“ 8C ,h “‘ — « "■ >"» P»«, 

12- that it was wholly irrelevant who the body or 
pert-an was which or who had actually formed’ the 

1 M 56 49 u N AW f*JL VA •: »«» KvtS 42 c 

. ■ * • ^ '*• L. J. 282 ; A 1 K p p oiij. 07 

Bom. L. ll W 27 ; 3 R. 494 ; 1 1025 ) M W \ p 7 

6 A (RC - ^: 30 C.W.yS;«?k. J is 5 0 ».C.) R - 

Rulings, interpretation of. 198 

it 1stSl 8h0 C Uld p^ irUC ^ ° n lhe facts on ' vi 

Vap S »v.v.P ‘ ° 1 RU JVATH ClIATTKRJEE V. LAKa 

CaL 1 m mCHARJVA ' 42 L J - 10 °l A. I. 11. !i 
sale of goods. See Coxmcr Act, 1872 . s. 38 481 

™ bc ' tttZfS irjf Suit 

785 

S oMfl2? r fT^.f'™ 8n ' R®Sula«on mi 

/ it*; 1 • , -Area declared under settlement— 
Officer appointed under sub;, (d)ofs. n - Execution 
proceedings, pending, disposal of -Procedure 

thf suiY < aud°i!r^ r d ' " K ' 3 " lerely a ''outinuntionof 

, ‘ , therefore, an application in „ pending 

i 5'of the & e o d M, g ,s “ " su . il ' within tho meaning ot 
of 1872 h h Harp,nQ3 Regulation IU 

Where nn officer has been ai.iiointed under sub c ,9, 

11 I S of 1872 ,C So ^ tl,nl Rargnuas Settlement Hegulatio’ii 

ini “ U Exeeu . ,on tVurt must transfer a vend- 

ing execution proceeding to the officer s„ anu 0 E 

•ml ought not to dismiss the proceeding.,,, i ^ . 

of want of jurisdiction. Pat Ba.j • u M i® K ,,nuul 

THAKca Pa.,.. Makwa,,,. TlTim f 

262 

Specific Relief Act , I of 1877 s 21 r 

'for immorea f/'^rtu, b.-cach ^ 

for damages on default, c fleet of— 
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it appeared that the provision for payment of damages 
could not be treated otherwise than as one for 
furnishing security for performance of the con- 
tract : 

Held, that the breach of contract to sell could not be 
adequately relieved by compensation in money and a 
decree for specitic performance was the appropriate 
relief. 

1 he Court which actually passes a decree for 
specitic performance, whether* it is the Trial Court or 
the Court of Appeal, has power to make any stipula- 
tions it thinks lit with reference to the performance 
including the power to extend the time fixed for pay- 
ment of the purchase-money by a party. 

In considering whether extension of time should 
be granted, the delay need not be explained so 
minutely in a case of this sort asunder the Limita- 
tion Act where it is sought to excuse a bar of limita- 
tion, but must be looked at more leniently. 

Where it appeared that the plaintiff was not awaro 
of the provisions of the decree until the time for 
payment had passed, and that the main cause of the 
delay was the inordinate time taken by the Court iu 
granting a copy of its decree: 

Held, that the delay should be excused and the time 
for iiavment extended. M Ramhhatlu r. AxNiAHBHATLr, 
49 M. L. J. 152; 22 L. W. 366; A. I. R. 1926 Mad. 114 

605 

Stamp Act (II Of 1899), SS. 12, 17, 47— Hundi 

bearing imcancellcd one anna stamp— Dale written 
across stamp by dra wee— Hundi, whether duly 
\^stamped. 

A hundi chargeable with the duty of one anua was 
RL/e6cnt?d for payment bearing an uncancelled one 
'Aina stamp and the drawee when making the payment 
wrote across the stamp the date of the payment: 

Held , (1) that the writing of the date across the 
stamp which had not been cancelled at the time of 
the making of the hundi did not have the effect of 
converting the hundi from an unstamped document 
into a stamped document and that the provisions of 
s. 47 of the Stamp Act had no application to the 
case; 

(2) that consequently the hundi continued to be an 
unstamped document’ and that no suit could be 
brought on the basis of it. B Dayaram Surajualv. 
Bhasdulal Dayabiiai, 27 Bom. L. R. 1118; A. I. R. 1925 
Bom. 520 689 

S. 68— Ilundi— Stamp, necessary— Duty of 

Court— Practice. 

The Court in determining whether a document is 
tufficientlv stamped for the purpose of deciding upon 
its admissibility in evidence must look at the docu- 
ment itself as it stands and not at any collateral 
circumstances which may be shown in evidence. B 
Ramparsfiad Shivlal v. Shrinivas Balmukasd, 27 Bom 
L. R. 1122; A. I. R. 1925 Bom. 527 685 

Succession Certificate Act (VII of 1889), s, 4— 

pro-note in favour of individual— Debt due to joint 
family’— Succession certificate, whether necessary. 

Where a promissory note is executed in favour of 
an individual member of a joint Hindu family but 
the debt is due to the joint family, no succession 
certificate is necessary, even if there is nothing on 
the face of the document to show that the debt is 
due to the joint family. M Vakadarajulu Chktti v. 
Velaycdh UdayaN, 22 L. W. 230; A. I. R. 1925 Mad. 
1160 743 


[m 

Suits Valuation Act (VII of 1887}, s. 11 / 8u 

Bengal Texaxcv Act, 1885, ss. 5, 103A 895 

Transfer of Property Act (IV of 1882), s. 6- 

Mortgage of reversionary right, validity of -Suit to 
obtain personal decree— Limitation-Contract Act 
(1\ of lb72),$. 65. 

Defendants, who had an expectation as reversioners 
in certain property, mortgaged that property ,by a 
registered deed to the plaintiff in 1895. Plaintiff filed 
a suit in 1923 to enforce the mortgage : 

Held, (1) that the mortgage being of an expectation 
was void and could not be enforced as such ; 

l2) that plaintiff being aware at the time when he 
look the mortgage that the defendants had only a 
reversionary interest in the property which they pur- 
ported to mortgage, 6. 65 of the Contract Act fiad no 
application to the wise, and that the plaintiffs claim 
to a personal decree against the defendants was barred 
l»v time. O Si'KHDEO Singh v. Kashi Singh, A. J. R. 
1926 Oudh 119 340 

S. 26— Agreement that female holding estate 

shall not effect transfer without consent of male 
claimants- -Death of some male claimants— Trans ftr 
with consent of surviving claimant , validity 1 of— 
“ Substantial compliance " with condition, what 
amounts to. 

An agreement, arrived at between a female claimant 
to an estate on the one hand and three male claimants 
on the other, provided that the female should remain 
in possession of the estate during her lifetime and 
should pay the debts due from the estate out of the 
income of the property, appropriating the balance of 
the income to her own use hut that she -would not 
transfer any portion of the property without the 
consent of the male claimants, and that on her death 
the latter would get the property. It was further pro- 
vided that should any of the male claimants die befdre 
the death of the female, his 6hare would descend ‘ to 
his heirs. After the death of two of the male claim- 
ants, who had died leaving heirs; the female executed 
a mortgage in respect of property compromised in the 
estate with the consent of the surviving male Clflim- 
ant. The mortgage was also consented; to by the 
majority of the heirs of the deceased claimants, but 
one of them who had not consented to the mortgago 
brought a suit to recover possession / of his share of 
the estate on the allegation that he was not bound by 

the mortgage: , , . . 

Held, (1) that on a proper construction oltne agree- 
ment arrived at between the claimants the consent of 
the heirs of a male claimant who should happen to die 
during the lifetime cf the female was not necessary to 
validate a transfer by the female; > . 

(2) (Per Mukerji J. t Boys t J. dissenting) .-that, the 
consent of the surviving male claimant did not amount 
to a "substantial compliance with the condition 
laid down in the agreement and that the mortgage 
could not, therefore, be held to be binding on the 

Pl per ^Mukerji, J.- Broadly speaking till the major- 
ity of at least one-half of the persons whose consent 
is’ necessarv to a transaction give such consent, it 
cannct be said that there has been a "substantial com- 
pliance” with the condition within the meaning of s. 
26 of the Transfer of Property Act. 

Per Boys, ./.—The test to be applied to cases such 
as the one under consideration is whether it is pos- 
sible to form upon all the known circumstances of the 
case as existing at the time the condition was made, a 
reasonable opinion as to whether the deceased per- 
sons would have been likely to agree that the consent 
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of a survivor should be accepted as sufficient if they 
had foreseen the circumstances in which the sufficiency 
of his consent might he in question. A Bi:\i Phas'd 
v. Ekram Ahmad, L. R .6 A. G17 Civ.; A. I. it. 102G All. 
181; 24 A. L. J. 12S 887 

S. 41— Evidence Act (I of 1STJ) , s. 1IJ — 

- Estoppel — Attestation, effect of — Transferor repre- 
sented as owner of property transferred , effect of. 
The fact that a person lias attested a deed does not 
by itself estop him from denying that he knew of its 
contents or that lie consented to it, but there 
might be circumstances which would show that the 
attestation was intended to convey something more 
than a mere witnessing* of the execution, and was 
meant as involving consent to the transaction. 

Where one person by a mis-statement of fact in- 
tended to operate upon the mind of another induces 
a certain belief in the latter upon which he has act- 
ed, the person who has made the representation is 
estopped, from subsequently denying its truth. 

. Where a person attests a deed of transfer of im- 
moveable property in token of the fact that the pro- 
perty belongs to the transferor and that he is com- 
petent to transfer it, he is estopped bv the pro- 
visions of s. 41 of the Transfer of Property Act from 
subsequently contending that the property did not 
belong to the transferor but belonged to himself. O 

Hasa * Zahur-cd-Din, A. 
I. R. 1926 Oudh 131 547 


— - — S. 51 “Gran? of land on darkhnst— Improve- 
Trtenl8 by grantee— Subsequent cancellation of grant , 
cyect of— Damages, whether can be recovered. 

Where a grantee of land on darkhast bv a Tahsii- 
daf pays the assessment in respect of it and makes 
improvements thereon in ignorance of a pending 
appeal against the grant and the grant is ultimately 
cancelled on appeal, the grantee is entitled not only 
to a refund of the assessment collected but also to 
damages 'under s. 51 of the Transfer of Property Act 
for valuo of the improvements effected by him. • M 
Uhbvnapragada Naravanauurty v . Shcrrtakv op State 

48 M - L- J- 632; 22 I, W. 482; A. I. K. 1925 
Alad. 963 555 

* T. .?• 52— Claim for rent, whether right to im- 
moveable property. 

^Ainero "claim for rent" is not aright to immove- 
able property within the provision of s. 52 of the 
Transfer of Property Act. C Dhuies-dra Nath Ghosr 
v. CifARusHAsnr Debya, A. I. It. 192G Cal. 191 431 

T~Ti _ Si 5 2 — Lis pendens, doctrine of— Execution 
oa/e-- Compromise decree— Compromise brought about 

by inducement of money-Fraud- Suspicion 

Itjs not safe to come to a finding of collusion and 
fraud on mere suspicion. 

.JjJ . 0 doctrine of t is pendens applies to a purchase at 
aaIe durm S . the pendency of a suit which 
^ 2 mm;! l ™ C 0 , n i Sent decrao and the fact that the 

aS^HSSr ■BffiaSSBi: TS 

?T¥»pr i43:ilR - lA “y 

t . .® , 82 ~Lia pendens, doctrine 0 /, applicabil- 
1 Pre-emption suit — Property transferred 

PW" mth effect of. 

13 P tndtn3 applies to pre-emption 
•mM just as well 09 to other suite. 

JK 0 ’ X f th \i nstitu ‘ ion of Q suit for pre- 
emption but before the expiry of the limitation for 


Transfer of Property Act— contd. 

the institution of such a suit, the vendee transfers 
the property to a person who has an equal right of 
pre-emption with » he plaintiff, any rights which the 
plaintiff had * against the transferee, at the date of 
the institution of the suit cannot be affected by the 
subsequent transfer of the property in the latter’s 
favour. The position in such a case is the same as 
if the transferee instead of taking a transfer of tho 
property had brought a rival suit for pre-emption. 
A Kachan Sint.h r. Bij.u Singh, 24 A. L. J. 130; A. I. 
». M2GAII.1M; 48 A. 221 238 

— — -S. 55 —Contract Act [IX of lS72) t s. 69— 
i endor and purchaser— Covenant against encum- 
brances, operation of Suit based on breach, of cove- 
nant. when maintainable — Rent due for period prior 
to sale- Purchaser, whether liable— Payment mad* 
by purchaser - Suit to recover the amount paid whe- 
ther maintainable. 

In order to justify a suit based on the breach of 
a covenant against encumbrances contained in a con- 
vevan-c it is requisite that an actual interruption, 
claim or demand be made on the purchaser; soma 
hindrance or prevention of enjoyment proved: for the 
chance of Ins being disturbed, and his liability to 
satisfy claimants, or, m other words, the mere exist- 
ence of outstanding encumbrances, unless they prevent 
entry and enjoyment, will not constitute an immediato 
breach * r \no covenant. 

ITulcr s. 55 of the Transfer of Property Act, a 

d.T. °. f , ‘“movable property is not liable for 
ofthesal ‘ C landlord for a K r »od prior to the date 

defoZtfln'tl'*'' J ~Y h T. a P urc baser discover! 

* “JK p, ? perly , bcfore conveyance, he can 
either rescind the contract or successfully oppose a 

sui for specific performance; but if he discovers 

de . fe . cl3 aft . er th » conveyance he must mako 
out a case of fraud in order to set aside the sale. 

1 he mere existence of an encumbrance on the pro- 
pertj conveyed docs not give the purchaser a right to 
sue as on a breach of the covenant agaiust encum- 
brances In a suit of this description tho plaintiff must 
facts constituting the disturbance and that 
the disturbance was lawful, with sufficient particular- 
ll \r? 8 l0W ^ 1C h reach of tho covenant 

vJni'n™ In t0 ^V he P^perly purchased from 
being proceeded against for the recovery of runts due 

to tho landlord in respect of a period prior to the date 
of the sale, the rents are paid out of the estate of the 
purchaser and the purchaser subsequently brings a 
suit against the vendor to reoover the ’amount- of 
the payment the suit is not one based on a breach of 
tho covenant ogninst encumbrances contained in the 
sa e-deed but is one under s. 69 of the Contract Act 
bi a suit under s 63 of the Contract Act it is 
essential that there should be. first, a person who is 

by la ' v ,0 “ ake . u . cert| iiu payment, secondly 
another person who is interested m such payment 
being made, and thirdly, a payment by such last 
monuoned person. If these circumstances exist, tho 
fiction of an implied request from the defendant to the 
plaintiff to make tho payment may bo properly im- 

^ word S ° ? 10 b "°8 il ^tl‘«« tlKectS. 

wo , rda . interest in the payment uf .money 
which another is bound by law to pav” in 3 69of 
Contract Act include tho apprehension*! ^ * 
of loss or inconvenience or of any detriment capablTof 

SKT 1 m m ° Dey - Arrears of rent wS K 
the first charge on aa estate under e. 65 of the Ben^j 
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Transfer of Property Act— contd. 

Tenancy Act and for which the estate is liable to be 
sold, if not paid, reasonably create such an apprehen- 
sion. It makes no difference that a decree has not vet 
been obtained, for a suit may be instituted at any 
moment and the loss and the inconvenience conse- 
quent on the institution of a suit are manifest. C 
Eastern Mortgage & Agency Co. v. Mahommad Fazlul 
Karim, 41 C. L. J. 571; 52 C. 914; A I. R. 1926 Cal 385 

851 

S. 59. See C. P. C., 1908, 0. XLI, r. 27 630 

S. 59— Mortgage— Attestation, proof of— 

Scribe, whether attesting witness. 

It cannot be said as a matter of law that a scribe 
cannot be an attesting witness of a mortgage-deed . 
It is a question of fact which must be determined by 
a Court of fact. C Achola Sundari Deui v. Dom.w* 
Sundari Debi, A. I. R. 1926 Cal. 150 7 74 


SS. 60, 61, 62— Mortgages, several— Redemp- 
tion— Consolidation— Burden of proof. 

The principle established by ss. 60 and 62 of the 
Transfer of Property Act is that redemption of every 
separate mortgage should be permitted unless there 
is clear and unequivocal evidence to prove a contract 
between the parties to the contrary. There is a 
heavy burden cast on a mortgagee who wishes to 
prove a contract between him and the mortgagor to 
prevent such a redemption enjoined by law. 

There is no authority for the proposition that a 
mortgagor not otherwise bound by contract, cannot 
redeem one or two or more mortgages held by his 
mortgagee over the same property without redeeming 
wmother or the others. If the mortgagee wishes to lend 
gWHoncy or to make further advances on the term that 
J)iVie mortgage of the property shall not be redeemed 
lentil the money due on another mortgage is paid he 
should effect that object by making it expressly 
part of his contract with the mortgagor. 0 Bunyad 
Singh v. Naubat Singh, 2 0. W. N. 753; A. I. R. 1926 
Oudh 59 613 

S. 68 (b). See C. P. C\, 1908, 0. II, R. 2 


622 

SS. 83, 84 —Mortgagor, deposit of money by 

— Son of mortgagee minor— Guardian ad litem, ap- 
pointment of, whether necessary. 

Under ss. 83 and 84 of the Transfer of Property 
Act, where the mortgagee is a minor and unable to 
draw the mortgage-money out of Court, without 
security, it is necessary that a guardian ad litem 
should be appointed and unless such a guardian is 
appointed it cannot be said that the mortgagor has 
done all that is necessary for him to do to enable the 
mortgagee to draw the money. M A ppa Pa* 

22 L W. 115; 49 M. L. J. 327; A. I. R. 192o Mad. 101,; 
(1925) M. W. N. 547 . -'54 

— S. 100. See Hindu Law— Adoption- 1000 

s. 101— Discharge of prior mortgage -Inten- 
tion to keep alive mortgage— Presumption of factor 

The presumption is that a person paying off a mort- 
gage intends to keep alive the mortgage it it is for 

^ 1 Hut The* presumption is not irrebuttable^ It is not 
one of lawful of fact and the inference of intent on 
has to be drawn from the 

M Tiruvenoadam Pillai*. Sam apath 1 025 Mad PI 7 
M. W. N. G03; 49 M. L. J. 361; A. I. R. 1J25 Alad 

S.105— Registration Act (XVI of 1'JOS), ss. J, 

. j 7—Burma Registration Directions— "Lcqsc, mean - 


Transfer of Property Aot-contd. 


ing of— Agreement by tenant to cultivate land— Re- 
gistration. 

An agreement executed by a tenant only, agreeing 
to cultivate land and to pay rent is not a “lease” 
under s. 105, Transfer of Property Act, because the 
document, being not executed by the lessor, the land 
owner, cannot transfer any right in the property 
within the definition as given in the section. 

Direction 46 id) (i) in the Burma Registration Direc- 
tions has no application to such a document as the 
above. The document, however, is a “lease” within 
the wider definition given in s. 2 of the Registra- 
tion Act, and is compulsoiily registrable if it falls 
under s. 17 of the Act. RU Tha Nyo v. Mg. Kyaw 
Tha, A. I. R. 1925 Rang. 273; 3 R. 379; 4 Bur. L. J. 

99 693 

• 

SS, 105, 55— Lessor, premium payable to— 

Charge— Sale and lease, distinction between— Trans- 
fer of Property Act, whether exhaustive. 

When the owner of a land grants a perpetual 
lease of it in consideration of rent to be paid, as 
well as a premium, he gets no charge on the lease- 
hold that he thus creates for the premium so payable. 

There is a fundamental distinction under the 
Transfer of Property Act between a transfer of 
immoveable property and a transfer of tho right to 
the enjoyment of immoveable property. A lease in 
perpetuity is merely a transfer of the right to enjoy 
property. 

The only charge, valid in the Indian Law, on 
landed property is to be found in s. 55 of the Transfer 
of Property Act which is confined to cases which deal 
with the transfer of the property itself. 

Per Coutts Trotter, C. J.— The Transfer of Property 
Act is intended to be exhaustive. MTirumala Tirupati 
r. Vbnkatasubba Rao, 49 M. L. J. 313; 22 L. W.335; 
(1925) M. W. N. 768; 48 M. 821; A. I. R. 1926 Mad. 55 ^ 

s. Ill (g). See Limitation Act, 1908, Scu. I, 

Art. Ill 1007 


S. 123 -'Gift of mango tree, nature of— Tree, 

whether immoveable property — Registration, whether 

necessary. . 

A transfer of mango tree by way of gift must be 
ade by a stamped and registered instrument where 
is intended that the donee should enjoy the fruits 
: the tree for an indefinite period and where the nn- 
ediate or approximately immediate severance of the 
ee from the land is not within the contemplation of 
le parties at the time of the making of the gift. In 
ich a case the tree is immoveable property and its 
jinsfer is a transfer of ^an interest in land Pat 
shlokk Singh v. Bodua Ganderi, A. I.R. 1926 
15 , /o* 

SS 123, VS— Hindu Law— Partition- 

Allotment of share to stranger-Rcgistcred deed , 
whether necessary— Title, acquisition of . 

Where at a partition between members of a joint 
indu family, a share in the family properties of the 
due of more than Rs. 100 was allotted to a stranger, 
it the deed was not registered: 

Held, that there being no registered instrument, 
liether the transaction was a gift or an exchange, it 
[ended against the provisions of the Transfer of 
•operty Act and that the stanger acquired no title 
the properties allotted to him. t # 

A person cannot by the mere recognition of another 
a co-aharer of his convey to the latter a title in 
uaoveable property without observing any of th^ 
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formalities required by law for the purpose. M Mans 
Gouda v. Chense Gouda, 21 L. W. 709; 49 M. L. «1. 
150; A. I. R. 1925 Mad. 1174 3 31 

S. 130 —Assignment of interest, mode of. 

Section 130 of the Transfer of Property Act provides 
only one mode of the devolution of the interest of one 
person to another and cannot be said to exhaust all 
other ways and means by which the interest of one 
person may be transferred to another. S Mruiai ». 
Shkwarau Ment.hraj, A. I. K. 1920 Sind 78 111 

Trust See Construction or document 1000 

See Hindu Law- Will 593 

Estoppel — Trustee , whether can deny vali- 
dity of trust — Trustee, whether can buy trust properly 
— Partner of trustee, whether can buy— Purchase by 
two persons— Shares undefined— Presumption as to 
half share of each — Bona lido purchase bu lx'rs^n 
jointly with trustee— Purchase, whether affected in 
respect of half share of bona Mo purchaser. 

After a trustee has taken possession of properties 
ta trustee and dealt with them in the capacity of * 
trustee, he is estopped from disputing the validity of 
the trust. 

A trustee for sale cannot purchase. A trustee, 
even if he be not a trustee for sale, can buy only sub- 
ject to certain limitations. 

When purchase is made through a trustee or in the 
name of a trustee, though for the beneiit of a third 
person, it is as bad as the purchase by the trustee 
himself. 

A partner of a trustee or any person from whom ho 
may directly or indirectly derive benefit by reason of 
the purchase, cannot purchase a trust property from 
the trustee. 

If the shares of two purchasers of property are not 
defined, the presumption is that they have onc-half 
•hare each. 

If property is purchased by two persons, one of 
whom owing to some inherent incapacity in him or 
owing to his original relation with the property is 
incapable of acquiring any title to it, the title of* the 
other purchaser is not affected by reason of the in- 
capacity of his co-purchaser. Therefore, if a purchase 
is made by n 6 ona fide purchaser jointly with a 
trustee, the purchase is invalid and inoperative only 
m respect of half share of the trustee. C Pru Nath 
Chatbrjbk r. Laksiimi Narayan B ii attach arjia. 42 C 
L. J. 100; A. I. R. 1925 Cal. 1139 8 3 5 

U. P. Land Revenue Act (III of 1901). s. 40 ( 2 ) 

See Or. P. C., 1898, s. 145 399 

Vendor and purchaser-^m^ of sale-Date 
fixed for completion of sale -Time, whether of 
essence of contract- Purchaser, when entitled to 
VOUisswn-Larnest money— Forfeiture-Defect of 

iur L.T subsequently, whether entitles 
? to recover money forfeited. 

° f ? n 0Xpres3 stipulation to that 
effect and of circumstances implying such an inten 

ml th 0 M te fixed fo r 11,0 completion of a sale of 

b? reorder! STM* “ th ® aRreement foreale cannot 
be regarded as of the essence of the contract It may 

however, be made so by either party L! ; ' 

notice to the other to complete withm g a i 7 

W’aSmJd f ‘If Bt the tim ® ° f tho »«*icc there has 
b^n some default or unreasonable delay by that other 

.‘Sfsssassrft 


Vendor and purchaser-contd. 

default the vendor can make time of the essence of 
the contract by giving the purchaser notice to coni- 
p'ete at a reasonable date .and threatening forfeiture 
of the deposit <>n non-completion on that date. 

Wlt-iv the stipulation in the agreement is that 
p..>- ssi..n would hr- given by evicting tenants, on 
completion of the conveyance, the purchaser’s right 
to possession is coincident with the right to tho 
execution of the conveyance by vendor. 

A deposit paid under a contract of sale serves two 
purposes; if the sale is carried nut it goes against the 
purchase-money but primarily it is a security for the 
performance of the contract. Even if there is no ex- 
press provision in the agreement for sale to that 
effect the vendor would bt- entitled to retain the de- 
posit as forfeited when the contract goes off by tho 
default of the purchaser. 

If •!)•' purchaser has. by his default in completion 
Biter he h i ^accepted the title, given the vendor the 
right to rescind the contract and retain the deposit as 
forfeited and such right has been exercised the 
forfeiture L liiiai. A subsequent discovery of any 
defect in the vendors title does not confer ou the 
purchaser the right to recover the deposit. C Fazt.k 
Aumki* r. Raikndra Nath Roy Choudiiuri. A. I. K. 
191*6 Gal. 339 795 

Agreement to sell— Part-payment of purchase - 

mom 1 , -Marketable title, stipulation as to — iratrer— 
T ransfer of posse** ion — Ten dor, duty of. 

In order that there may be an effectual waiver of 
any stipulation in anagreement.it must be intentional 
and based upon full knowledge of the circumstances., 
If the purchaser enters into possession or pays the 
whole or part of the purchase-money, or does other 
acts, which a purchaser is not bound to do until a 
good title has been made, he may be deemed to have 
waived objections to the title. 

The question as to whether the objection as to title 
is waived, is one of fact, and it may be that under 
certain circumstances the payment of purchase- 
money may indicate a waiver on the purchaser’s part. 

Where there is an agreement for sale, and where 
there has been transfer of possession in pursuance of 
that agreement to the purchaser and the contract price 
has been received by the vendor, the vendor cannot 
recover back tho possession, but must be prepared 
to fullil the contract by executing a conveyance. B 
Mec.hji Moorji r . Tveiulli Kauruddin, 26 Bom. L. 
R. 1019; A. I K. 1925 Bom. 61 189 


Contract for sale of goods— Time, whether of 

essence of contract— Breach by buyer- Supply of 
yoeds by seller— Subsequent breach by seller— Buyer, 
whether entitled to damages. 

Plaintiff, a ruling Priuce, entered into a contract 
with the defendant Company whereby the latter 
agreed to supply a cor tain number of goods wagons 
to Ik* used for the purposes of the plaintiffs 
Railway on condition that one-third of the price was 
to bo paid along with the order, another third , at 
the tune when the under-frames of the wagons 
should he wheeled and the balance on delivery. The 
wagons were required for a metro guage Railway 
an.l delivery was to bo made within six month', 
from the dato of the order. One-third of the price 
of tte wagons was paid along with the order but 
there was considerable delay in the construction of 
the wagons due to war conditions and when the 
defendant Company called upon the plaintiff to pay 
the tecond instalment of the prico of the wagons 
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on the under-frames being wheeled, the plaintiff 
made default and failed to make the payment in 
accordance with the terms of the contract. The 
defendant Company thereafter completed the con- 
struction of the wagons and delivered a certain 
number of wagons to the plaintiff, and refused to 
deliver the remaining wagons until the whole of 
the price was paid by the plaintiff. As the plaintiff 
in spite of the repeated demands of the defendant 
failed to pay the balance of the price the defendant 
Company disposed of the remaining wagons elsewhere. 
Thereupon the plaintiff sent the defendant Company 
a cheque for the second instalment of the price of the 
wagons and called upon the Company to deliver the 
remaining wagons and receive the balance of the 
price. On the failure of the Company to comply with 
this demand plaintiff filed a suit against the Company 
to recover damages for non-delivery of the remain- 
ing wagons: 

Held, (l; that having regard to the rimes when 
the three instalments of the contract price were 
according to the contract to become payable, and to 
the fact that the manufacture of the wagons involved 
considerable expenditure by the defendant Company 
in providing materials for their construction, and 
in the payment of men who would necessarily be 
employed in constructing them, and to the fact 
that.it might be difficult to enforce, in a British 
Court or, in a Court of the State of which the plaint- 
iff was.fthe ruler, payment by the plaintiff of the 
contract price, it must have been the intention 
of the parties when the contract was made that time 
hould be of the essence of the contract as to the 
ic^Kmes when the three instalments of the contract 
S.^rice -should be paid; 

(2) that when plaintiff had, after he had notice 
that the under-frames of the wagons had been 
wheeled, made default in payment of the second 
instalment, of the price, which, in fact, was a refusal 
bv him to* perform the contract in ils entirety, tho 
defendant Company was entitled to treat the contract 
a 9 void and to rescind it: 

(3) that the defendant Company by delivering some 
of the wagons to the plaintiff treated the contract as 
a subsisting contract and that, inasmuch as tho 
contract price was not payable until all the wagons 
had .been delivered, the defendant Company was not 
justified in refusing to deliver the remaining wagons 
till the whole of the price was paid; 

(4) that, therefore, the defendant Company had 
committed a breach of the contract and were liable to 
the plaintiff in damages. P C Buns & Co. v . Lmi- 
dirji ok Morvi State, 23 A. L. J. 80G; A. I. K. lT-o 
P C 188; L. R. G A. (1\ C.) 117; 30 C. W. N. 115 52 
Cooifs to be imported, sale of —Shipment ar- 
riving at different dates- Breach of contract — 
Damages , suit for— Due date of performance of 

contract.. , r . 

In the case of a contract for sale, by a nrin ot 
importers, of goods of a particular shipment, where a 
portion of the goods of that shipment arrives some 
months after the receipt of t he bulk of the goods, if 
no goods are appropriated to the contract, the due 
date for the performance of the contract, both for the 
purposes of limitation and the assessment of damages 
is the date when all the goods have arrived. L 1 iill 
Chand-Fatbh Chand v. Ciiote Lal-Amha Persiiad, 
A. L R. 1025 Lah. 513; 7 L. L. J. 3C0 654 

Portion of purchase-money left with vcmlce 

to redeem mortgages on property other than that 


sold— Vendee, duty of— Failure to redeem, mortgage 

Damages , whether can be recovered. 

Plaintiff sold certain land to the defendant and a 
portion of the purchase-money was left in deposit with 
the defendant for payment to certain mortgagees of 
land other than that sold to t he defendant. Defend-, 
ant failed to redeem those mortgage and the plaintiff 
brought a suit against the defe&lant to recover 
damages from him on the allegation hat his failure 

to redeem the mortgages had caused loss to the nlaint- 

iff : ' * rar; 

Held, that inasmuch as the defendant was not him- 
self entitled to sue for redemption of tho mortgages, it 
was the duty of the plaintiff to take stops to' redeem 
the mortgages or to ask the defendant to refund the 
portion of the purchase-money which had been left 
with him, and that, not having done so, plaintiff wa 9 
not entitled to recover any damages from the defend- 
ant. L Sansari v. Raiiui, A. I. R. 1925 Lah. 405; 7 
L. L. J. 200 164 

Sale of goods— Breach by purchaser— Part . 

purchase-money not appropriated to loss, forfeiture 

of. 

0 

In the case of an alleged breach of contract by a 
buyer, the seller cannot forfeit any amount paid by 
the buyer as part purchase-money, where the seller 
has not claimed to appropriate the amount against 
any loss suffered by him in consequence of the breach 
but has rather expressly reserved his right to institute 
a suit in the proper Court for the recovery of any 
amount that may he due to him. S Prbmji Muui 
r. Gaulick & Co., A. I. R. 1925 Sind 254 ‘ 573 - 

Sale of goods— Delivery to betaken at ware- 
house of vendor — Property, when passes — Goods 
despatched at request of buyer— Vendor making de- . 
livery conditional on payment of price, effect of — 
Shortage and breakage, liability for. 

Plaintiff purchased certain goods from the defend- 
ant at Calcutta and it was agreed that delivery of tho; 
goods should be taken from the defendant s warehouse 
at Calcutta but that if the plaintiff so desired tho 
defendant would forward the goods to Lucknow. 
Plaintiff asked the defendant to despatch the goods to 
Lucknow, which the defendant did, but instead of 
forwarding the Railway receipt to the plaintiff, the 
defendant sent it to a Bank in Lucknow with tho 
instructions that it was to bo handed over to the 
plaintiff only on payment of the price of tho goods. 
Plaintiff paid the price of the goods and on taking* 
deliverv of the goods found that there was a shortage 
of goods and that out of those goods which had been 
despatched from Calcutta a considerable portion had • 
been badly damaged cither in transit or before they 
were despatched. The plaintiff, therefore, sued the 
defendant for a return of the price of the goods which 
had not been delivered in safe condition to tho former 
plus proportionate freight : , 

Held, (1) that delivery having been agreed to bo 
taken at the defendant s warehouse at Calcutta, the 
property in the goods had passed to the plaintiff and 
that thereafter the defendant was only the plaintiff s 
agent for the purpose of forwarding the goods to 
Lucknow ; 

(2) but that the defendant having imposed ft con- 
dition upon the plaintiff that he must pay for the 
price of the goods before he would be able to take 
delivery of them at Lucknow, a condition which Jina 
not been agreed upon between the plaintiff and tn§ r 
defendant as liis agent, had altered tlio terms ot thtyf 
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original contract* the effect of which was that the pro- 
perty in the goods had gone back to the defendant and 
that consequently the plaintiff was not liable to pay 
for more goods than he had actually received at 
Lucknow in a safe condition ; 

-(3) that, therefore, the plaintiff was entitled to a 
decree for the return of the price of the goods which 
•had ntit beeu/4 e li vere d to him plus proportionate 
freight. * 0 Iyam Pkasad Babu v. Paul Brothers, A. I. 
R. 1926 Oudh 46 ’ • 381 

Vendor agreeing to purchase goods from 


the should at her death divide and give the 6ame to 
the children of my deceased wife’s daughter 
Held, that under the Will the widow of the testator 
got an absolute estate in the properties of the testator 
and i»?t merely a life-estate coupled with a power of 
appointment. M Albert Kahusakarah Stephen v. 
Administrator-General, Madras, (1925) M. W. N. 308; 
40 M. L. J. 197; 22 L. W. 94; A. I. R. 1925 Mad. 686 

498 

-, ^nstruetion of— Principles applicable— 


third persons— Tender— Goods not in veJidors phy - 

• sical possession t effect of — Repudiation of contract, 
effect of— Advance, whether can be recovered— Da- 
mages. 

• Plaintiff agreed to purchase 50 bales of yam of a 
particular brand from the defendants from out of a 
lot which the latter had agreed to buy from L & 
Sons who in their turn had agreed to buy from S A* 
Sons. Defendants gave intimation to the plaintiffs of 
the arrival of “two bales out of the bales mentioned 
vin the cuulract letter," but the latter ignored the 
intimation. Reminders were sent by the defendants 
stating that L & Sons had intimated to them that the 
terms of the contract would be enforced and that the 
defendants were giving intimation to the plaintiffs 

• accordingly. In a suit by the plaintiffs to recover from 
the defendants the amount of the advance paid by 
the former in respect of the contract: 

Held , (1) that the description of the goods men- 
tioned in the letter of intimation sent by the plaintiffs 
was sufficiently delinite and must be presumed to 
correspond to that in the contract ; 

(2) that it was not a condition precedent to delivery 
by defendants to plaintiffs that there should have 
been actual delivery to each of the prior purchasers 
in turn, and that the tender by the defendants was, 
therefore, good and valid and plaintiffs committed & 
breach of the contract by failing to take delivery ; 

(3) that the plaintiffs’ breach of contract as to tie 
lota tendered amounted to a repudiation of the whole 
contract and the defendants were not bound to tender 
the rest of the goods under the contract ; 

(4) That the plaintiffs' suit must fail inasmuch as 

the amount of damages which the defendants could 
have claimed was in excess of the amount of the 
advance claimed by the plaintiff. M Lakqhm^sa v. 
Ramalinga Mudaliar, 48 M. L. J. 522; A. I. R. 1925 
Mad. 888 206 

WaJIb-Ul-arz, entry in, ralwc of— Burden of proof. 

A wajxb+ul-arz unsupported by other evidence may 
to establish a family custom. 

Where a wajib-ul-arz is unambiguous and records 
a custom in clear terms, the burden is shifted on to 
the party which alleges a custom contrary to the 
terms of the wajib-ul-arz , to prove by oral and 
documentary evidence either that no such custom as 
recorded in the wajib-ul-arz exists or that it has 
jailen into desuetude. O Raza Hussain' Khan v. 
bUBiUNi, 2 O. W. N. 838; A. I. R. 192C Oudh 53 

525 

** - entry in, value of. See Custom 327 

Will, construction of —Devise in favour of wife— 
Estate taken. 

, . In nT 8 ^. ^krietian left a Will in tho following 
iennB: I hereby give away to my second wife all 
»ne moveable and immoveable properties I possess. 
8 r e *^uld enjoy the said properties end 



quest, vested or contingent— Gift over, effect of— be 

feasance. 

The first principle to be borne in mind in regard 
to the construction of a Will is that as far as possible, 
the real intentions of the testator as expressed in the 
Will should be gathered and ascertained and given 
effect to. The so-called rules of construction are mere- 
ly aids to enable the Court to discern or discover the 
real intentions of the testator. 

In construing a Will by an Englishman in the 
English ! r; gunge drawn up by a Solicitor and bristl- 
ing with highly technical expressions and clauses, it 
must be assumed that the technical expressions em- 
ployed were employed with the meaning and signi- 
ficance generally understood to attach to them in the 
particular branch of the law. 

A bequest to a person for life and after his death 
to his children, becomes vested in each child as 
and when he or “he is born and the vesting is not 
postponed till the death of the life-tenant. The ex- 
pression “after the death" is taken to indicate me 
the time when the gift over becomes reduced t 
session and not the time when the right to 
possession vests. The principle underlying thL oie 
is that no contingency is imported bv‘ the fact that 
the legacy is given after a life-estate in the property 
bequeathed. As nothing is more certain than that 
every person who lives must die, the death of a 
life-tenant is an event not contingent but certain- and 
therefore, a gift on the death of a life-tenant ’is a 
bequest to take effect not on a contingency but on 
an event certain to happen; and, therefore, the donees 
of the gift are held to obtain a vested interest in it 
as and when they como into being.- But if from tho 
words of the bequest the intention of the testator is 
ejear that the persons taking should be onlv such 
persons as survive or are alive on the death ‘of tho 
life-tenant, then it is a contingent "Bequest conting- 
ent upon the donee surviving the life-tenant. In 
such a case till such contigency is fulfilled, there 
can be no vesting. The principle underlying this 
rule of construction is that though the death of 
the life-tenant is certain, still it is by no means cer- 
tain that the donee will survive the life-tenant. 

The law does not favour tho divesting of an estate 
already vested and in any case tho condition for 
divesting and the intention to divest should be 
clearly made out. If, however, from a gift over 
clause the intention of the testator ia to be clearly 
gathered that any estate that may have vested pre- 
viously should be divested on the contingency refer- 
red to in tho gift over clause then such intention 
should be given effect to and not otherwise. 

A testator made .a bequest to hia daughter as 
follows:— "As to the sum of Rs. 30,000, unto my 
daughter Alice Gray for her life for her sole and 
separate use and after her death in trust for the 
lawful children or any lawful child of the said Alice 
Gray whe being sons or aoa shall attaig tip age of 
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21 years." A later clause provided: “If the said 
Alice Gray shall die leaving no child living at her 
death who being a son shall attain the age of j ^ ars ’ 
then after her death and such default or failure of 
children, I bequeath the said monies and investments, 
or to much thereof as shall not have become vesUd 
unto my son Campbell Gray whom I hereby appoint 
as my residuary legatee.' Alice Gray died lea m 0 
no issue living, her only son having predecea ed h^r 
after attaining 21 years of age. tote death the 
widow and the representative of Campbell Gnj . the son 
and residuarv legatee, claimed the monies on tre 
ground that there was no vesting in the deceased son 
and’ that in any case there was a defeasance, while 
the father and representative of the deceased son of 
Alice Gray claimed that the estate had vested in her 
son on his attaining 21 years of age: 

Held, on a construction of the Wm.(l) that the 
contingent bequest in favour of Alice G ^ s n £ 
became vested in him on Ins attaining 21 >earc 
r Te, without reference to the death of his mother, 

5 .2) that the intention of the testator in the f.ift 
over clause was that it should not affect any »U»»t 
already vested and that the cl la use ■ ^ 

te divest Alice Gray s son of the estate whicn i.aa 

Ve ?3) d th“t h thereloie, the father and legal reDresen- 
tative of Alice Gray’, deceased son was entitlcS to the 
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monies in dispute. M AiiSli v. Gikt, (1925)_M. W, 

K. 12J; 48 M. L. J. 707; A. I. R. 1925 Mad. 599 6 

WORDS AND PHRASES:— 

Demand In Promissory Notes. See Emdescb 
Act, 1872. s. 92 . . . „ 378 

Istlmrarl Mokarrarl, meaning of. See MrnA«- 
madan Law— Wakf 781 

Kalml Mourashl. ; .. 

The words “ kaimi mourashl are quite appro- 
priate when used with respect to a permanent 
jama of a piece of homestead land, and apply 
very aptly to a uon-agriculural tenancy. C 
Bidumckhi v. Gobisda Chandra Pal, 12 C. L. J. 
78; A. I. R. 1926 Cal. 215 • 104 

KharlJ Jania, meaning of. See Landlord asp 

TENANT . a • *• ■ 

Malik, use of, effect of. Set HindcLaw- -W ill ^ 

Moghll, See Construction of document 352 

Neglect, wilful, meaning of. See Railway 
P1NT T , . 

W^word raxyat does not necessarily mean 

an agricultural tenant. It is often used in the 

mo/ustxl in its wider sense of, toesmng a tenant 

1926W215 104 
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